PROGRAMMATIC EA FOR IMPLEMENTATION OF ACTION 149

U.S. Bureau of Reclamation

Chapter 4

Consultation and Coordination

4.1 Agencies and Individuals Contacted

Reclamation has consulted with Federal, State, and local agencies during this NEPA process to
gather input, provide information, and to meet NEPA and ESA regulatory requirements. This coor-
dination was integrated with the public involvement process. Table 4.1-1 lists the EA public in-
volvement contacts, and Table 4.1-2 summarizes the responses from the scoping process.

4.1.1 Endangered Species Act

Section 7 of the ESA requires Federal agencies that plan to initiate an action, which could affect an
ESA-listed species or their critical habitat, to consult with the appropriate Federal regulatory agency.
NMEFS has regulatory responsibility for anadromous fish, and USFWS has regulatory responsibility
for plants and terrestrial, avian, and resident aquatic animals. ESA-listed species are present in all
four of the Mountain Snake Province subbasins. The USFWS recently published in the Federal Reg-
ister proposed critical habitat for bull trout, with proposed designations occurring in each of the four
subbasins.

In general, the Section 7 consultation process can consist of two parts: informal consultation and
formal consultation. Informal consultation provides an opportunity for the Federal action agency to
describe the project they intend to implement to the regulatory agencies. If the action agency deter-
mines that there is “no effect” to listed species or critical habitat, no further consultation is required.
If there is agreement among the responsible agencies that the project “may affect — but is not likely
to adversely affect” ESA-listed species or their critical habitats, the action agency can proceed with
the project after receiving a “letter of concurrence” from the regulatory agencies, and informal con-
sultation is concluded. Formal consultation is initiated by the action agency if it is determined that
the project may adversely affect a listed species or their critical habitat. ESA requires Reclamation
to confer with the appropriate regulatory agency if it is determined that the action may result in ad-
verse modification of proposed critical habitat. Consideration of the proposed critical habitat for
bull trout will be integrated into the consultation process with the USFWS.

RPA Action 149 of NMFS BiOp on the FCRPS specifies habitat improvement measures for Recla-
mation to initiate. These measures are designed to benefit anadromous fish and serve as off-site
mitigation for the effects of the mainstem Columbia River dams. Overall and in the long-term, it is
expected that implementation of Action 149 will benefit both anadromous and resident fish species.
In the four identified subbasins, Action 149 will be comprised of many site-specific projects. ESA-
required conferencing and informal consultation will ensure that all measures are taken to avoid ad-
verse effects to listed species and critical habitat from site-specific project construction. However,
there could be unavoidable short-term adverse effects associated with some site-specific projects.
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Formal consultation with NMFS and USFWS will be initiated if it is determined that a proposed site-
specific project may adversely affect a listed species or their critical habitat.

Informal consultation has provided, and will continue to provide, a means to develop a sound basis
for formal consultation and still may be appropriate for many site-specific projects. Subsequent to
the programmatic EA, a Biological Assessment will be prepared to evaluate the effects of a proposed
action and determine whether listed species or their critical habitat are likely to be adversely af-
fected.

Formal consultation is expected to consist of two parts. One part is expected to be a programmatic
consultation; the other part is expected to be project specific consultation. The purpose of program-
matic consultation is to obtain from the NMFS and USFWS a programmatic BiOp with Terms and
Conditions that Reclamation will be obligated to follow to implement certain types of projects with-
out further Section 7 consultation. To date, informal consultation between Reclamation and NMFS
has identified three types of projects that qualify for programmatic consultation: off-stream screens
in irrigation canals, screens on pumped diversions, and irrigation canal headgates. This program-
matic EA will provide a large part of the information for developing a programmatic BA. NMFS
and USFWS will use the programmatic BA to issue a joint programmatic BiOp that will include the
specific terms and conditions for implementation of the types of projects identified in the BA.

The NMFS and USFWS have informed Reclamation that project specific consultation would be re-
quired when Reclamation funds implementation of in-stream projects, such as flow or barrier pro-
jects because, although flow and barrier projects are intended to have a long-term beneficial effect
for ESA-listed anadromous and other species, there could be a short-term adverse effect in some pro-
jects associated with in-stream construction. Informal consultation may be adequate if there will be
“no effect” to ESA-listed species. If a "no effect” opinion is not warranted for a particular flow or
barrier project, Reclamation will prepare a BA and the NMFS and USFWS will respond with a bio-
logical opinion. For projects that require a BA, Reclamation will combine as many projects as possi-
ble in a single BA to expedite the formal consultation process.

As Reclamation, NMFS, and USFWS become more experienced with project specific consultation,
additional types of projects may be considered and identified for programmatic consultation. The
programmatic consultation could be amended to include these additional types of projects and any
new terms and conditions. Reclamation then would be able to implement these additional types of
projects without further Section 7 consultation. Prior to implementation of specific projects, coordi-
nation will occur with NMFS and USFWS.

Reclamation will complete ESA consultation with NMFS and USFWS before initiating any action
that would result in irretrievable or irreversible commitment of resources. This includes consultation
at both a programmatic level and for site-specific projects.

4.1.2 National Historic Preservation Act

Data has been collected from the Idaho SHPO to prepare the EA and to facilitate compliance with
the National Historic Preservation Act and its implementing regulations (36 CFR 800). In addition,
as part of Reclamation’s government-to-government consultation with the tribes (described below),
Reclamation has contacted appropriate Indian tribes to identify TCPs and Indian sacred sites. Coor-
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dination with the Idaho SHPO and additional coordination with the Shoshone-Paiute Tribes, Sho-
shone-Bannock Tribes, Nez Perce Tribe, and the Burns-Paiute Tribe will continue.

4.1.3 Public Comment Summary

The comment period for the Draft Programmatic EA for Implementation of Acton 149 was extended
from November 22 through December 31, 2002. Comments were received from the USFWS, U.S.
Forest Service, the Idaho Soil Conservation Commission, U.S. Army Corps of Engineers, Idaho
State Historical Society, and the Nez Perce Tribe. Most of the agency comments dealt with minor
inconsistencies or errors of factual information in the document and suggested revisions for the text
or map data. The Idaho State Historical Society emphasized the need for surveys prior to ground-
disturbing activity, noting that important archaeological resources may be present even in agricul-
tural settings.

The USFWS provided some additional information regarding the occurrence of bull trout in the Lit-
tle Salmon Subbasin. USFWS also expressed concern for the project’s effects to wetlands that may
be supported by leakage in existing irrigation conveyance systems. In addition, USFWS also re-
quested greater detail on the potential effects to bull trout in order to develop a Biological Opinion
regarding bull trout for this project. Consequently, Reclamation met with NMFS and USFWS to
discuss endangered species issues. NMFS and the USFWS were particularly concerned with the po-
tential effects of larger project implementation, such as the removal and replacement of push-up
dams. NMFS did not provide written comments regarding the Draft EA.

Therefore, Reclamation will develop a separate programmatic Biological Assessment for review by
NMES and USFWS. Reclamation will continue to coordinate with NMFS and USFWS to resolve all
endangered species issues prior to implementation of subbasin projects, which may include prepara-
tion of site-specific BAs as needed.

The Nez Perce Tribe comments requested more information regarding potential effects to fishing
and hunting rights and to expand the analysis to an Environmental Impact Statement. All projects
would be implemented on private land and would not affect Tribal fishing and hunting rights. The
Tribe also suggested that Reclamation consult with them on the choice of subbasins for future pro-
ject implementation and that Reclamation should expand its responsibilities outside the project con-
straints listed in the EA. For instance, the Tribe recommends that Reclamation address other sub-
basins in the region and issues that affect salmon and steelhead in addition to irrigated agriculture.
Reclamation notes in the EA that NMFS has specified those subbasins under Reclamation responsi-
bility and the corresponding constraints and that the choice of subbasins and project constraints is
not at Reclamation’s discretion. Comment and response letters can be found in Appendix H.
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4.2 Tribal Consultation and Coordination

4.2.1 Government-to-Government Consultation with Tribes

Reclamation sent letters to the tribes explaining the EA process during the scoping phase. In a fol-
low-up correspondence, Reclamation requested information on TCPs and Indian sacred sites from
the tribes for documentation during the EA process. To date, the tribes have not responded to this
request. Letters to and meetings with Tribes are listed in Appendix G.

4.2.2 National Historic Preservation Act Tribal Consultation

The National Historic Preservation Act (NHPA), of 1966, as amended through 1992, requires agen-
cies to consult with Native American tribes if a proposed Federal action may affect properties to
which they attach religious and cultural significance. The implementing regulations of the NHPA 36
CFR 800 addresses procedures for consultation in more detail.

4.2.3 Indian Trust Assets
Reclamation coordinated with the Shoshone-Paiute, Shoshone-Bannock, Nez Perce, and Burns-

Paiute Tribes to identify ITAs. It is not anticipated there will be any negative effects to ITAs that
may exist in the subbasins. Indian Trust Assets are discussed in Section 3.12.

4.2.4 Other Laws and Regulations
The relationship between Federal agencies and sovereign tribes is defined by several laws and regu-
lations addressing the requirement of Federal agencies to notify or consult with Native American
groups or otherwise consider their interests when planning and implementing Federal undertakings.
Among these are the following:

e National Environmental Policy Act (1969)

e American Indian Religious Freedom Act (1978)

e Archeological Resources Protection Act (1979)

e Native American Graves Protection and Repatriation Act (1990)

e Executive Order 12875, Enhancing the Intergovernmental Partnership

e Executive Order 12898, Federal Actions to Address Environmental Justice in Minority Popu-
lations and Low-Income Populations

e Presidential Memorandum: Government-to-government Relations with Native American
Tribal Governments

e Executive Order 13007, Indian Sacred Sites
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e Executive Order 13175 (modifies 13084). Consultation and Coordination with Indian Tribal
Governments.

4.3 Distribution

This EA was distributed to private, State, Federal, and Tribal entities listed in Appendix G.
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