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Reclamation’s responses to the September 14, 2007 comments from Hamilton, Michaelson, & Hilty, LLP 

Comment # Reclamation’s response 

1-1, 1-2, & 1-3 The September 14, 2007 letter from Hamilton, Michaelson & Hilty, LLP, on behalf of the City of 
Caldwell, references an analysis of stormwater runoff from agricultural areas and from urban areas 
that was completed by the City.  This information was subsequently provided by Hamilton, 
Michaelson & Hilty, LLP, in an October 3, 2007 letter.  Reclamation has revised the Final EA to 
reference this analysis (page 19).  Reclamation’s understanding is that following a potential 
transfer, the District would review and make decisions on future requests for stormwater discharge 
permits analogous to their current role in approving permit applications for Reclamation’s 
authorization of any non-agricultural discharges to canals or drains.  PID has indicated that the 
District would continue to operate and maintain the facilities as part of its integrated system in a 
manner consistent with past and current practices.  Further, PID has indicated that current policies 
and processes would continue such that the Proposed Action would have no effect upon the use 
and development of land within the District’s boundaries.   

The relevant drainage facilities are transferred facilities, meaning that PID is currently responsible 
for all operations and maintenance issues.  This situation would not change following a title 
transfer. 

1-4 Reclamation acknowledges that current authorized permittees have a responsibility to maintain 
drainages at road crossings.  

With respect to efficiencies, Reclamation’s purpose and need for the proposed title transfer is to 
reduce or eliminate costs associated with administering the project facilities that could be efficiently 
and effectively managed by non-Federal entities and which are not of national importance.  This 
action would allow Reclamation to use its resources more effectively in other areas of water 
resource management and allow PID to be more efficient in its O&M of the transferred facilities.  
The facilities and land interests included in this proposed action are limited to those federally-
owned facilities which are currently operated and maintained by PID and lie within the District’s 
boundary.  At present, even though PID has paid in full its repayment obligation for the federally-
owned portion of the drainage system, title remains with the United States.  The proposed transfer 
would address the defined purpose and need by consolidating all responsibilities for the drainage 
system with one entity, thereby reducing Reclamation’s administrative oversight for facilities that 
PID has operated and maintained since they were constructed or improved in the early 1900s. 

1-5 The majority of the drainage system is currently owned, operated, and maintained by PID.  The 
proposed transfer of the remaining portion of the drainage system to PID would consolidate 
ownership with one entity that has demonstrated its ability to effectively operate and maintain the 
relevant facilities since the early 1900s.  In addition, PID has fully met its repayment obligation to 
the U.S. Treasury for costs associated with construction of the facilities proposed for transfer; 
therefore, the Federal Treasury will be protected. 

Reclamation has identified five stormwater discharges to Reclamation facilities within the PID 
boundaries; these authorized discharges would not be affected by the proposed title transfer.  
Further, PID has indicated that following a potential transfer, the District would review and make 
decisions on future requests for stormwater discharge permits analogous to their current role in 
approving permit applications for Reclamation’s authorization of any non-agricultural discharges to 
canals or drains.  As a result, Reclamation believes that the proposed title transfer would not result 
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Reclamation’s responses to the September 14, 2007 comments from Hamilton, Michaelson, & Hilty, LLP 

Comment # Reclamation’s response 

in significant economic impacts to current or future authorized discharges. 

One comment letter referenced potential economic costs for urban members of PID if a transfer 
resulted in additional liabilities for these members without corresponding urban runoff benefits.  
The relevant drainage facilities are transferred facilities, meaning that PID is currently responsible 
for operations and maintenance issues.  Accordingly, liability is effectively with PID in the current 
situation and would also be with the District following the proposed title transfer.  The main effect of 
title transfer would be that Reclamation would no longer be involved in any questions regarding 
liabilities that may be incurred by PID for transferred portions of the drainage system, thereby 
eliminating the potential for Reclamation to incur costs related to such involvement (see Section 
2.3 of the EA).  As analyzed in the EA, title transfer would not affect PID’s current stormwater 
runoff policies or the District’s O&M of the overall drainage system.   

1-6 Reclamation fully intends to comply with all State and Federal laws during any potential title 
transfer.  Specific legislation would be required to direct Reclamation to transfer title.  Current 
disagreements between PID and other entities regarding PID’s current approach to permitting 
stormwater discharges may be resolved or may continue, with or without title transfer.  
Reclamation’s understanding is that following a potential transfer, the District would review and 
make decisions on future requests for stormwater discharge permits analogous to their current role 
in approving permit applications for Reclamation’s authorization of any non-agricultural discharges 
to canals or drains.  This understanding is reflected in the Final EA. 

1-7 

 

For the federally-owned drains of the PID drainage system, the public aspects of the project 
involve authorized non-reimbursable uses, i.e., authorized uses for which the United States is not 
reimbursed under a repayment contract or similar agreement.  These uses generally include 
recreation, fish and wildlife enhancement, and/or flood control where authorized for specific 
Reclamation projects.  The federally-owned drains of the PID drainage system were authorized 
under the Reclamation Act of 1902 for irrigation-related purposes and predominantly involve 
easements (rather than fee title ownership) obtained for those irrigation purposes.  The authorized 
uses for the federally-owned drains of the PID drainage system do not include additional public 
aspects as referenced in the Framework for the Transfer of Title (i.e., nonreimbursable recreation, 
fish and wildlife enhancement, or flood control purposes).  As a result, the proposed title transfer is 
consistent with Reclamation's application of the Framework for the Transfer of Title relative to 
public aspects of the project.   

1-8 The environmental justice analysis assesses impacts to minority populations and low-income 
populations.  Because the administration of authorized discharges to the PID drainage system 
would not significantly change after a title transfer, no environmental justice issues were identified. 

1-9 The City’s analysis is referenced in the Final EA in Section 3.2. 

1-10 A July 20, 2007 letter from EPA (vs. July 22, as stated in the comment), is included in Appendix F 
in the Final EA, following the comment letter from Perkins Coie.   

1-11 As stated previously, the majority of the drainage system is currently owned, operated, and 
maintained by PID.  The proposed transfer of the remaining portion of the drainage system, which 
represents approximately 35 percent of the total system, would consolidate ownership with one 
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Reclamation’s responses to the September 14, 2007 comments from Hamilton, Michaelson, & Hilty, LLP 

Comment # Reclamation’s response 

entity that has demonstrated its ability to effectively operate and maintain the relevant facilities 
since the early 1900s.  Additionally, PID has fully met its repayment obligation to the U.S. Treasury 
for costs associated with construction of the facilities proposed for transfer.  

Tile transfer to an entity other than PID would result in PID owning a majority of the drainage 
system and a second entity owning a minority of the system.  This situation could increase rather 
than decrease coordination required for system operations; shift, rather than eliminate, the need 
for duplicative administrative actions (i.e., crossing permit review/approval); and add uncertainty 
about procedures, effectiveness, and legal relationships for continued O&M of the drainage 
system.  

1-12 These concerns are relevant to Reclamation’s Framework for the Transfer of Title rather than to 
the NEPA analysis, and it is premature in the title transfer process to determine that such concerns 
cannot be resolved since the terms and conditions of a transfer are yet to be developed.  The 
terms and conditions, along with any related transfer legislation, may address and resolve current 
objections.  

PID has met its repayment obligation; therefore, the Federal Treasury and public have been 
protected as noted for comment 1-5 above. 

1-13 The Final EA incorporates changes regarding the relevant comments. 

1-14 Reclamation will continue to seek opportunities to participate in potential multi-jurisdictional 
planning and negotiating processes. 
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Reclamation’s responses to the September 5, 2007 written comments from Andy Tiller 

Comment # Reclamation’s response 

2-1 Reclamation contacted PID regarding potential perennial flows in drains other than Mason Creek.  
All of the drains are reported to have perennial flows with the exception of the Bardsley Gulch 
Drain, Parker Gulch Drain, Solomon Drain, and the Yankee Drain.  The Final EA has been revised 
to reflect this information.  

2-2 Reclamation contacted the Idaho Fish and Game Department (IDFG) regarding potential fishing 
uses of the PID drainage system.  IDFG indicated that while it is possible that some fishing may 
occur in the canals and drains, an Idaho fishing license would be required for this activity and it is 
permissible as long as there is no trespassing onto private property.  Because PID has indicated 
that management of the drainage system will not change appreciably following a potential title 
transfer, the Proposed Action would not affect possible fishing uses. 

2-3 The July 2007 Draft Work Plan, Lower Boise River Tributaries Use Attainability Analyses, prepared 
by the Idaho Department of Environmental Quality (IDEQ) and the Lower Boise Watershed 
Council, references Mason Creek.  However, the document indicates that only one of the lower 
Boise tributaries (Fifteenmile Creek) is being targeted for further analysis at this time.  Because the 
study is not targeting Mason Creek or other PID drains, and because PID has indicated that 
management of the drainage system will not change appreciably following a potential title transfer, 
the Proposed Action would not affect the referenced study or related efforts. 
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Reclamation’s responses to the September 14, 2007 written comments from Perkins Coie 

Comment # Reclamation’s response 

3-1 
Reclamation understands that PID’s current position is that unauthorized discharges to the District 
drainage system will not be allowed, and that this position will remain the same with or without a 
title transfer.  The five currently authorized stormwater discharges would also not be affected by 
the proposed transfer. 

3-2 Your September 14, 2007, letter on behalf of the Ada County Highway District (ACHD) included a 
July 20, 2007 letter from the U.S. Environmental Protection Agency (EPA) regarding irrigation 
return flows and stormwater runoff.  Reclamation acknowledges that EPA’s letter provides 
clarification of issues associated with a long-standing legal or regulatory concern that Reclamation 
and affected irrigation districts have had regarding the introduction of stormwater runoff to single-
purpose irrigation drains.  The EPA statement is applicable to both (a) the current situation, where 
some of the drains within the PID boundaries are federally owned, and (b) a post-transfer situation, 
where the full drainage system would be owned by PID.  EPA’s position does not affect the 
existing requirement for discharges to federally-owned drainage facilities within the PID boundaries 
to be authorized under a permit from Reclamation and approved by the irrigation district (see 
Reclamation’s Regional Policy on the Discharge of Stormwater Drainage, Appendix B).  
Reclamation has identified five stormwater discharges to Reclamation facilities within the PID 
boundaries; these authorized discharges would not be affected by the proposed title transfer.   

PID has indicated that following a potential transfer, the District would review and make decisions 
on future requests for stormwater discharge permits analogous to their current role in approving 
permit applications for Reclamation’s authorization of any non-agricultural discharges to canals or 
drains.  Additionally, following a potential transfer, the District would continue to review and make 
decisions on future requests for consent to use and/or crossing agreements equal to their current 
role in approving permit applications for Reclamation’s authorization of consent to use and/or 
crossing agreements.  

3-3 The Draft EA summarized positions taken by PID regarding the District’s concerns about managing 
urban stormwater volumes in the drainage system facilities and the regulatory status of irrigation 
return flows and/or stormwater runoff.  As noted above, legal and regulatory concerns are clarified 
by EPA’s July 20, 2007 guidance letter.  The information included in the Draft EA was intended to 
disclose and clarify the District’s interest in approaching Reclamation about a potential title 
transfer.  Reclamation’s purpose and need for the proposed title transfer is to reduce or eliminate 
costs associated with administering the project facilities that could be efficiently and effectively 
managed by non-Federal entities and which are not of national importance.  This action would 
allow Reclamation to use its resources more effectively in other areas of water resource 
management and allow PID to be more efficient in its O&M of the transferred facilities.  While the 
proposed title transfer would address Reclamation’s purpose and need and satisfy PID’s intent for 
seeking title transfer, it would not resolve current disagreements between PID and other entities 
regarding urban runoff volume and timing and urban runoff water quality.  Reclamation has revised 
the Final EA to reflect the differing positions of other entities regarding urban runoff volume and 
timing and urban runoff water quality. 

3-4 
Criterion 1 – The majority of the drainage system is currently owned, operated, and maintained by 
PID.  The proposed transfer of the remaining portion of the drainage system to PID would 
consolidate ownership with one entity that has demonstrated its ability to effectively operate and 
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Reclamation’s responses to the September 14, 2007 written comments from Perkins Coie 

Comment # Reclamation’s response 

maintain the relevant facilities since the early 1900s.  In addition, PID has fully met its repayment 
obligation to the U.S. Treasury for costs associated with construction of the facilities proposed for 
transfer; therefore, the Federal Treasury will be protected.   

One comment letter referenced potential economic costs for urban members of PID if a transfer 
resulted in additional liabilities for these members without corresponding urban runoff benefits.  
The relevant drainage facilities are transferred facilities, meaning that PID is currently responsible 
for all operations and maintenance issues.  This situation would not change following a title 
transfer. 

Criterion 2 – Reclamation fully intends to comply with all State and Federal laws during any 
potential title transfer.  Specific legislation would be required to authorize Reclamation to transfer 
title.  Reclamation’s understanding is that following a potential transfer, the District would review 
and make decisions on future requests for stormwater discharge permits analogous to their current 
role in approving permit applications for Reclamation’s authorization of any non-agricultural 
discharges to canals or drains.  This understanding is reflected in the Final EA. 

Criterion 6 – For the federally-owned drains of the PID drainage system, the public aspects of the 
project involve authorized non-reimbursable uses, i.e., authorized uses for which the United States 
is not reimbursed under a repayment contract or similar agreement.  These uses generally include 
recreation, fish and wildlife enhancement, and/or flood control where authorized for specific 
Reclamation projects.  The federally-owned drains of the PID drainage system were authorized 
under the Reclamation Act of 1902 for irrigation-related purposes and predominantly involve 
easements (rather than fee title ownership) obtained for those irrigation purposes.  The authorized 
uses for the federally-owned drains of the PID drainage system do not include additional public 
aspects as referenced in the Framework for the Transfer of Title (i.e., nonreimbursable recreation, 
fish and wildlife enhancement, or flood control purposes).  As a result, the proposed title transfer is 
consistent with Reclamation's application of the Framework for the Transfer of Title relative to 
public aspects of the project.   
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Reclamation’s responses to the September 14, 2007 written comments from the City of Nampa Public 
Works Dept. 

Comment # Reclamation’s response 

4-1 Within the framework of the proposed transfer of title for the PID drainage facilities, PID 
has met its repayment obligation; therefore, the Federal Treasury will be protected. 

4-2 For the federally-owned drains of the PID drainage system, the public aspects of the 
project involve authorized non-reimbursable uses, i.e., authorized uses for which the 
United States is not reimbursed under a repayment contract or similar agreement.  
These uses generally include recreation, fish and wildlife enhancement, and/or flood 
control where authorized for specific Reclamation projects.  The federally-owned drains 
of the PID drainage system were authorized under the Reclamation Act of 1902 for 
irrigation-related purposes and predominantly involve easements (rather than fee title 
ownership) obtained for those irrigation purposes.  The authorized uses for the 
federally-owned drains of the PID drainage system do not include additional public 
aspects as referenced in the Framework for the Transfer of Title (i.e., nonreimbursable 
recreation, fish and wildlife enhancement, or flood control purposes).  As a result, the 
proposed title transfer is consistent with Reclamation's application of the Framework for 
the Transfer of Title relative to public aspects of the project.   

4-3 PID has indicated that following a potential transfer, the District would review and make 
decisions on future requests for stormwater discharge permits analogous to their 
current role in approving permit applications for Reclamation’s authorization of any non-
agricultural discharges to canals or drains.  Additionally, following a potential transfer, 
the District would continue to review and make decisions on future requests for consent 
to use and/or crossing agreements equal to their current role in approving permit 
applications for Reclamation’s authorization of consent to use and/or crossing 
agreements.  As a result, Reclamation believes that the proposed title transfer would 
not result in significant economic impacts to current or future authorized discharges.   

4-4 The Final EA has been revised to clarify these issues.  Reclamation’s purpose and 
need for the proposed title transfer is to reduce or eliminate costs associated with 
administering the project facilities that could be efficiently and effectively managed by 
non-Federal entities and which are not of national importance.  This action would allow 
Reclamation to use its resources more effectively in other areas of water resource 
management and allow PID to be more efficient in its O&M of the transferred facilities.  
The majority of the drainage system is currently owned, operated, and maintained by 
PID.  The proposed transfer of the remaining portion of the drainage system, which 
represents approximately 35 percent of the total system, would consolidate ownership 
with one entity that has demonstrated its ability to effectively operate and maintain the 
relevant facilities since the early 1900s.  Additionally, PID has fully met its repayment 
obligation to the U.S. Treasury for costs associated with construction of the facilities 
proposed for transfer.  

Tile transfer to an entity other than PID would result in PID owning a majority of the 
drainage system and a second entity owning a minority of the system.  This situation 
could increase rather decrease coordination required for system operations; shift, rather 
than eliminate, the need for duplicative administrative actions (i.e., crossing permit 
review/approval); and add uncertainty about procedures, effectiveness, and legal 
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relationships for continued O&M of the drainage system.  Transfer of title for federally-
owned segments of the drainage system to a non-Federal entity other than PID would 
not consolidate management with a single entity and could be counterproductive to the 
goal of enhancing process efficiencies.  The proposed title transfer is consistent with 
the objectives outlined in Reclamation’s title transfer program. 

4-5 As described in Section 3.1.2 of the Final EA, Reclamation’s understanding is that PID 
would continue current policies and processes such that the Proposed Action would 
have no effect on the use of land within the District’s boundaries.  Any existing 
authorized uses would continue to be honored by the District and would not be affected 
by the proposed transfer. 
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Reclamation’s responses to the August 15, 2007 written comments from Ada County Development Services 

Comment # Reclamation’s response 

5-1 Thank you for this clarification.  The Final EA has been revised. 
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Reclamation’s responses to the August 30, 2007 comment letter from the City of Eagle 

Comment # Reclamation’s response 

6-1 For clarification, if the proposed title transfer is authorized, Reclamation would no 
longer be involved in reviewing or approving actions affecting the facilities or related 
land interests. 
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Reclamation’s responses to the September 14 2007 comments from Moffatt Thomas 

Comment # Reclamation’s response 

7-1 The MOA for mitigation would be executed prior to title transfer.  While this would 
mean that mitigation would be formally agreed to prior to transfer, actual mitigation 
efforts could be completed after transfer of title. 

7-2 & 7-3 As indicated in Section 1.3 of the Final EA, ownership of the relevant facilities would 
be transferred to PID, including associated land interests (primarily easements and 
rights-of-way).  Related to easements and rights-of-way, the purposes of and rights 
granted under the original agreements would remain unchanged.  Any other third party 
legal rights or agreements related to the facilities, involving individuals or entities other 
than Reclamation and PID, would also be transferred and remain unchanged. 

7-4 Reclamation’s Regional Policy on the Discharge of Stormwater Drainage (Water 
Quality) is provided in Appendix B of the Final EA.  This document more fully explains 
the relevant policy and approach. 

7-5 A July 20, 2007 letter from EPA provides additional information regarding irrigation 
return flows and stormwater runoff relative to regulatory requirements.  This letter is 
included in Appendix F, following the comment letter from Perkins Coie in the Final EA 
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Reclamation response to 9/17/07 comments from Idaho Water Users Assoc. 1 

 

Reclamation’s responses to the September 17, 2007 written comments from the Idaho Water Users Association, 
Inc. 

Comment # Reclamation’s response 

8-1 The drainage facilities proposed for title transfer are identified in Table 1 of the Final EA.  No 
canals are specifically involved. 

 

 



Reclamation response to 9/17/07 comments from Idaho Water Users Assoc. 2 

 




