VEMORANDUM

SUBJECT: Reasonable Further Progress, Attainnent Denonstration,
and Rel ated Requirenents for Ozone Nonattai nnment Areas
Meeting the Ozone National Ambient Air Quality Standard

FROM John S. Seitz, Director
Ofice of Alr Quality Planning and Standards (MDD 10)

TO Director, Air, Pesticides and Toxics
Managenment Division, Regions | and IV
Director, Air and Waste Managenent Divi sion,

Region |1

Director, Ar, Radiation and Toxics Division,
Region 11

Director, Air and Radi ati on D vi si on,
Regi on V

Director, Air, Pesticides and Toxics Division,
Regi on VI

Director, Air and Toxics Division,
Regions VII, VIII, IX and X

Pol i cy

Thi s menorandum sets forth EPA's interpretation of certain
requi renents of subpart 2 of part D of title | of the Clean Ar
Act as they relate to ozone nonattai nnent areas that are neeting
the ozone NAAQS. Specifically, it addresses whether such areas
must submt SIP revisions concerning reasonable further progress
and attai nnent denonstrations. The requirenents at issue include
the 15 percent plan and attai nnent denonstration requirenments of
section 182(b)(1) for noderate and above ozone nonatt ai nnment
areas and the attainment denonstration and post-1996 RFP
requi renents of section 182(c)(2) for serious and above ozone
nonattai nnment areas. Related requirenents include the noderate
ozone nonattai nment requirenents of section 172(c)(9) concerning
contingency neasures, the serious ozone nonattai nment area
requi renents of section 182(c)(9) concerning contingency
measures, section 182(c)(5) concerning transportation control
measures and section 182(g) concerning mlestones. They al so
include the elenents of the severe and extreme ozone
nonatt ai nnent area requirenents of section 182(d)(1)(A)
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concerning vehicle mles traveled that are related to RFP
requirenents.
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For the reasons described bel ow, EPA believes that it is
reasonable to interpret these provisions so as not to require
areas that are neeting the ozone standard to nmake the SIP
subm ssions to EPA described in the provisions as long as the
areas continue to neet the standard. |f such an area were to
monitor a violation of the standard prior to being redesignated
to attai nnment, however, the area would have to address the
pertinent requirenents and submt the SIP revisions described in
t hose provisions to EPA

Thi s nmenorandum al so descri bes the process by which EPA w ||
determ ne that an area is attaining the ozone standard and need
not nmake these SIP subm ssions.

I1. Interpretation and Legal Rational e

The EPA believes it is reasonable to interpret provisions
regardi ng RFP and attai nment denonstrations, along with rel ated
requirenents, so as not to require SIP subm ssions if an ozone
nonat t ai nnent area subject to those requirenents is in fact
attaining the ozone standard (i.e., attainment of the NAAQS is
denonstrated with 3 consecutive years of conplete, quality-
assured air quality nmonitoring data). The EPA has previously
interpreted the general provisions of subpart 1 of part D of
title I (sections 171 and 172) so as not to require the
subm ssion of SIP revisions concerning RFP, attainnment
denonstrations, or contingency neasures, and EPA believes it is
appropriate to interpret the ozone-specific provisions of subpart
2 in the sanme manner.

First, with respect to RFP, section 171(1) states that, for
purposes of part D of title I, RFP "nmeans such annual i ncrenental
reductions in emssions of the relevant air pollutant as are
required by this part or nmay reasonably be required by the
Adm ni strator for the purpose of ensuring attai nnent of the
appl i cabl e NAAQS by the applicable date."” Thus, whether dealing
with the general RFP requirenment of section 172(c)(2), or the
nmore specific RFP requirenents of subpart 2 for classified ozone
nonattai nnent areas (the 15 percent plan requirenment of section
182(b) (1) and the 3 percent per year requirenent of section
182(c)(2)),! the stated purpose of RFP is to ensure attai nnment by

lEPA notes that paragraph (1) of subsection 182(b) is
entitled "PLAN PROVI SI ONS FOR REASONABLE FURTHER PROGRESS' and
t hat subparagraph (B) of paragraph 182(c)(2) is entitled
" REASONABLE FURTHER PROGRESS DEMONSTRATI ON, " thereby making it
clear that both the 15 percent plan requirenent of section
182(b) (1) and the 3 percent per year requirenent of section
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the applicable attainment date. |If an area has in fact attained
the standard, the stated purpose of the RFP requirement wll have
al ready been fulfilled and EPA does not believe that the area
need submt revisions providing for the further em ssion

reducti ons described in the RFP provisions of section 182(b) (1)
and 182(c)(2)(B) and (C).

The EPA notes that it took this viewwth respect to the
general RFP requirenent of section 172(c)(2) in the Ceneral
Preanble for the Interpretation of Title |I of the Cean Air Act
Amendnents of 1990 (57 FR 13498 (April 16, 1992)), and it is now
extending that interpretation to the specific provisions of
subpart 2. In the General Preanble, EPA stated, in the context
of a discussion of the requirenents applicable to the eval uation
of requests to redesignate nonattai nnent areas to attai nnent,
that the "requirenents for RFP wll not apply in evaluating a
request for redesignation to attainment since, at a mninmm the
air quality data for the area nust show that the area has already
attained. Showing that the State will make RFP towards
attainment wll, therefore, have no neaning at that point" (57 FR
13564) .2

Second, with respect to the attai nnment denonstration
requi renents of section 182(b)(1) and 182(c)(2), an anal ogous
rationale leads to the sane result. Section 182(b)(1) requires
that the plan provide for "such specific annual reductions in
emssions . . . as necessary to attain the primary NAAQS by the
attai nment date applicable under this Act." Section 182(c)(2) (A
sinply requires a "denonstration that the plan, as revised, wll
provi de for attai nnent of the ozone NAAQS by the applicable
attai nment date." As with the RFP requirenents, if an area has
in fact nonitored attai nnment of the standard, EPA believes there
is no need for an area to make a further subm ssion containing
addi tional nmeasures to achieve attainment. This is also
consistent wwth the interpretation of the section 172(c)
requi renents provided by EPA in the General Preanble to title |
as EPA stated there that no other neasures to provide for

182(c)(2) are specific varieties of RFP requirenents.

2See al so "Procedures for Processing Requests to Redesignate
Areas to Attainnent," from John Cal cagni, Director, Air Quality
Managenment Division, to Regional Air Dvision Drectors,
Septenber 4, 1992, at page 6 (stating that the "requirenents for
reasonabl e further progress . . . will not apply for
redesi gnati ons because they only have neaning for areas not
attaining the standard") (hereinafter referred to as "Septenber
1992 Cal cagni nenorandunt') .
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attai nnent woul d be needed by areas seeking redesignation to
attai nment since "attainnment wll have been reached" (57 FR
13564; see also Septenber 4, 1992 Cal cagni nenorandum .

O her SIP subm ssion requirenents are |inked with these
attai nnent denonstration and RFP requirenents, and simlar
reasoning applies to them The first of these additional
requi renents are the contingency measure requirenents of section
172(c) (9) and section 182(c)(9). The EPA has previously
interpreted the contingency neasure requirenment of section
172(c)(9) as no |longer being applicable once an area has attai ned
the standard since those "contingency neasures are directed at
ensuring RFP and attai nnent by the applicable date" (57 FR 13564;
see also Septenber 4, 1992 Cal cagni nenorandum. Simlarly, as
the section 182(c)(9) contingency neasures are |inked with the
RFP requirenents of section 182(b)(1) and 182(c)(2), the
requi renment of section 182(c)(9) no | onger applies once an area
has attai ned the standard.

QO her requirenents related to the attai nnment denonstration
and RFP provisions include: (1) the section 182(c)(5)
requi renent regardi ng the subm ssion of a denonstration as to
whet her various paraneters related to transportation "are
consistent wwth those used for the area's denonstration of
attainment”; (2) the section 182(g) requirenents concerning
m | estones that are based on the section 182(b)(1) and
182(c)(2)(B) and (C) subm ssions; and (3) the elenments of the
section 182(d)(1)(A) requirenent for SIP revisions identifying
and adopting transportation control strategies to achieve
reductions in notor vehicle em ssions that relate to the RFP
requi renents of section 182(b)(1) (A and 182(c)(2)(B). Inasnuch
as each of these requirenents is linked with the attai nnent
denonstration or RFP requirenents of section 182(b)(1) or
182(c)(2), if an area is not subject to the requirenent to subm't
t he underlying attai nnent denonstration or RFP plan, it need not
submt the related SIP revision either.

The EPA enphasi zes that this interpretation does not extend
to requirenents of subpart 2 that are not |inked by the | anguage
of the Act wwth the attai nment denonstration and RFP
requi renents. For exanple, this interpretation does not apply to
requi rements such as VOC RACT requirenents, for which, in
contrast to NOx RACT requirenents under section 182(f), the Act
does not establish a nechanismto grant exenptions if an area has
attained the standard, or to the requirenents to submt SIP
revi sions providing for basic or enhanced I/ M prograns.

The EPA al so enphasi zes that the lack of a requirenent to
submt SIP revisions concerning these RFP, attainnent
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denonstration, and other related requirenments exists only for as
| ong as a nonattai nnent area continues to nonitor attainnment of
the standard. |If such an area experiences a violation of the
NAAQS, the basis for the requirenents not being applicable would
no | onger exist. Therefore, the area would again be subject to a
requi renent to submt the pertinent SIP revision or revisions and
woul d need to address those requirenents. Thus, a determ nation
that an area need not submt one of the SIP submttals anounts to
no nore than a suspension of the requirenent for so long as the
area continues to attain the standard. |If EPA ultimately
redesignates the area to attainnent, then the area wll be
entirely relieved of these requirenents to the extent the

mai nt enance plan for the area does not rely on them

Al so, EPA notes that in the case of a nultistate
nonattai nnment area, the entire nultistate nonattai nment area nust
have nonitoring data denonstrating attainnment for the SIP
subm ssion requirenents to be suspended. Thus, the requirenents
applicable to one part of such an area may not be suspended on
the basis of a determnation only that that part of the
nonattai nnment area is nonitoring attainment. The EPA' s Regi onal
O fices should coordinate these determ nations for any nultistate
nonattai nnment areas that involve nore than one Region

[T, Process

The EPA Regional Ofices will conduct individual rulemnmakings
concerning areas that have 3 consecutive years of clean air
quality nonitoring data denonstrating attai nnent of the ozone
standard to nmake binding determ nations that the areas have
attained the standard and need not make whi chever of the SIP
revi sions di scussed above are pertinent. Since EPA has the
relevant air quality data in its possession, no subm ssion froma
State would be required to initiate this process. However, a
State would be free to submt a petition to the appropriate EPA
Regional Ofice to notify the office that it believes that a
certain nonattainment area is eligible for these determ nations
on the basis of nonitored attai nnent of the ozone NAAQS.

As noted above, these determ nations would be contingent on
the exi stence of nonitoring data for the areas that continue to
denonstrate attainment. |f EPA subsequently determ nes that an
area has violated the standard, the basis for the determ nation
that the area need not make the pertinent SIP revisions would no
| onger exist. The EPA would notify the State of that
determ nati on and woul d al so provide notice to the public in the
Federal Register. Such a determ nation would nean that the area
woul d thereafter have to address the pertinent SIP requirenents
wi thin a reasonabl e amount of time, which EPA woul d establish
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taking into account the individual circunstances surrounding the
particul ar SIP subm ssions at issue.

The State nust continue to operate an appropriate air
quality nonitoring network, in accordance with 40 CFR part 58, to
verify the attainnment status of the area. The air quality data
relied upon for the above determ nations nust be consistent with
40 CFR part 58 requirenents and other rel evant EPA gui dance and
recorded in EPA's Aeronetric Information Retrieval System (Al RS)

Det erm nati ons nmade by EPA in accordance with this
interpretation would not shield an area from EPA action to
requi re em ssion reductions fromsources in the area where there
i s evidence, such as photochem cal grid nodeling, show ng that
em ssions fromsources in the area contribute significantly to
nonattai nment in, or interfere with mai ntenance by, other
nonatt ai nnent areas. The EPA has authority under the Act
(section 110(a)(2)(D) in the case of areas in other States and
section 110(a)(2)(A) in the case of intrastate areas) to require
em ssions reductions if necessary and appropriate to deal with
transport situations.

V. Consequences for Redesignations, Sanctions, and Conformty

Det erm nati ons made by EPA that an area has attained the
NAAQS and need not nake one or nore of the SIP subm ssions
di scussed above is not equivalent to the redesignation of the
area to attainnent. Attainnment of the standard is only one of
the criteria set forth in section 107(d)(3)(E) that nust be
satisfied for an area to be redesignated to attainnment. To be
redesi gnated, the State nmust submt and receive full approval of
a redesignation request for the area that satisfies all of the
criteria of that section, including the requirenent of a
denonstration that the inprovenent in the area's air quality is
due to permanent and enforceabl e reductions, and the requirenents
that the area have a fully-approved SIP which neets all of the
applicabl e requirenents under section 110 and part D, and a
ful l y-approved mai nt enance pl an.

If an area for which the determnation of attainnment is nade
has submtted or subsequently submts a redesignation request,
the SIP subm ssions discussed in this nenorandum woul d not be
required for the area's redesignation request to be approved
since they would no | onger be considered applicable requirenents
under section 107(d)(3)(E). |If the area violates the standard
prior to final action on the redesignation request, however, not
only woul d the requirenents again becone applicable, but the
redesi gnati on request could not be approved because the area
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woul d no longer neet the criterion of having attained the
st andar d.

As a consequence of a determ nation that an area has
nmoni toring data denonstrating attai nnent of the ozone standard,
t hereby renoving, at |east tenporarily, the pertinent SIP
subm ttal requirenents di scussed above, any sanction clock that
had been started as a consequence of the failure to nmake such a
subm ssion, the inconpl eteness of such a subm ssion, or the
di sapproval of such a subm ssion, would be stopped since the
deficiency that had led to the starting of the clock would no
| onger exi st.

The issuance of a determ nation pursuant to this policy wll
have no i medi ate i npact on the way conformty is denonstrated.
Areas will continue to denonstrate conformty using the buil d/ no-
build test and | ess-than-1990 test (section 51.436-51.446 of the
conformty rule), and the 15 percent SIP if one has been
submtted (and attainnment/RFP SIP, if one with a budget has been
subm tted).

Since areas that are the subject of determ nations pursuant
to this policy will not be required to submt RFP or attainnent
denonstration SIP' s, those areas will not generally be in the
control strategy period for conformty purposes (i.e., have a
control strategy SIP approved and build/no-build test no | onger
required) for so long as the area does not violate the standard.
Those areas will not generally have approved budgets until a
mai nt enance plan is approved as part of the approval of a
redesi gnation request, so the build/no-build test and | ess-than-
1990 test--in addition to any applicable submtted budgets--wll
be required until then. (A maintenance plan budget does not
apply for conformty purposes until the mai ntenance plan has been
approved, except as provided by section 51.448(i) of the
conformty rule (which applies to areas that are required to
submt a 15 percent SIP but submt a maintenance plan instead).)

If an area receiving a determ nation pursuant to this policy
had previously submtted a 15 percent or attainnent SIP, it may
choose to withdraw the submtted SIP through the subm ssion of a
letter fromthe Governor or his or her designee in order to
elimnate the applicability of its notor vehicle em ssion budget
for conformty purposes. This is because that area would not be
subject to the 15 percent and attai nment denonstration
requi renents of section 182(b)(1) for so long as the area
continues to attain the standard. |If the submtted SIP is not
w t hdrawn, the budget in that subm ssion will continue to apply
for conformty purposes. |If the submtted 15 percent or
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attainment SIP is withdrawn, only the build/no-build and | ess-
t han- 1990 tests woul d apply until a mai ntenance plan is approved.

However, areas that are already denonstrating conformty to
a subm tted mai ntenance plan pursuant to section 51.448(i) may
continue to do so, or may elect to wthdraw the applicability of
the subm tted nai ntenance plan budget for conformty purposes
until the maintenance plan is approved. The applicability may be
wi t hdrawn t hrough the subm ssion of a letter fromthe Governor or
his or her designee. |If the applicability of the submtted
mai nt enance plan budget is withdrawn for conformty purposes, the
buil d/ no-build and | ess-than-1990 tests will apply until the
mai nt enance plan i s approved.

For areas which receive a determ nation pursuant to this
policy and whose conformty status has | apsed due to a failure to
submt a 15 percent SIP or to the subm ssion of an inconplete 15
percent SIP without a protective finding, the | apse inposed by
section 51.448(b) and (c)(1)(ii) wll be renpved. However, the
conformty status of the plan and TIP cannot be restored if
conformty has | apsed for any other reason (e.g., failure to
redeterm ne conformty by a certain date).

I f you have any questions, please feel free to call ne or
Sally Shaver. The contact persons for this policy are Carla
A dham at (919) 541-3347 and Kat hryn Sargeant at (313) 668-4441
for transportation conformty requirenents.

cc: Rob Brenner
Al an Eckert
Tom Hel ns
Phi |l Lorang
Ri ch Gssi as
Mar go QOge
Joe Paisie
John Seitz
Sal |y Shaver
Lydi a Wegnman
Dick WIson
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