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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
San Francisco Division

cv,.09 0124

FEDERAL TRADE COMMISSION, C

" Plaintiff, COMPLAINT FOR INJUNCTIVE
AND OTHER EQUITABLE RELIEF
V.

MARKET DEVELOPMENT SPECIALISTS,
INC., a corporation, also d/b/a
Wintergreen Systems, and

JOHN LEVY, individually and as an officer of
Market Development Specialjsts, Inc.,

Defendants.

Plaintiff, the Federal Trade Commission (“FTC”), through its undersigned attorneys,
alleges as follows: |

1. Plaintiff FTC brings this action under Section 13(b) of the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C. § 53(b), to secure a permanent injunction, rescission of
contracts, restitution, disgorgement of ill-gotten gainé, and other equitable relief against the
Defendants for engaging in deceptive acts or practices in connection with the advertising of

mail-in rebates, in violation of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).

Complaint ' ' Page 1 of 5




S W

oo 9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

JURISDICTION AND VENUE

2. This Court has subject matter jurisdiction pursuant to 15 U.S.C. §§ 45(a) and
53(b), and 28 U.S.C. §§ 1331, 1337(a), and 1345. |
3. Venue is proper in this District under 28 U.S.C. § 1391(b), and (c), and 15 U.S.C.
§ 53(b).
INTRADISTRICT ASSIGNMENT

4. The claims are based on violations that were directed at residents of San
Francisco and elsewhere.
PLAINTIFF

5. Plaintiff FTC is an independent agency of the United States Government created

by statute. See 15 U.S.C. §§ 41-58. The FTC enforces Section 5(a) of the FTC Act, 15 U.S.C.

§ 45(a), which prohibits unfair or deceptive acts or practices in or affecting commerce. The

FTC, through its attorneys, may initiate federal district court proceedings to enjoin violations of

the FTC Act and to secure such equitable relief, including rescission of contracts, restitution, and

disgorgement of ill-gotten gains, as may be appropriate in each case. 15 U.S.C. § 53(b).
DEFENDANTS

6. Defendant Market Development Specialists, Inc. (“MDS”), is an Indiana
corporation with its principal place of business at 2510 Sterling Ave, Elkhart, IN 46516. MDS
does business as “Wintergreen Systems.” MDS has advertised, offered for sale, sold, and
distributed products to the public, including computer-related hardware and other consumer
electronics products. MDS has acted as a reseller of many products, including Hanns-G LCD
monitors and Memorex Portable DVD players. MDS has distributed these products to the public
through retailers of consumer electronics products, including Office Depot, PC Connection,
Buy.com, PCMall, and Woot.com. To make its products more attractive to these retailers and
their customers, MDS has offered numerous mail-in rebates ranging from $20 to $150 in value.
MDS transacts or has transacted business in this DistrictT

7. Defendant John Levy is the president of MDS. At all times material to this

complaint, acting alone or in concert with others, he has formulated, directed, controlled, or
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participated in the acts and practices of MDS, including the acts and practices set forth in this
complaint. He transacts or has transacted business in this District.

8. In April 2006, Defendant MDS entered into an Assurance of Voluntary
Compliance (“Assurance”) with the State of Indiana relating to its rebate practices. Among
other things, the Assurance required MDS to promptly process all timely requests and to deliver
rebates within eight weeks of receiving a properly completed rebate requést. Defendant Levy
signed the Assurance as president of MDS.

| COMMERCE

9. The acts and practices of the Defendants, as alleged herein, have been in or
affecting commerce, as “commerce” is defined in Section 4 of the FTC Act, 15 U.S.C. § 44.

DEFENDANTS’ BUSINESS ACTIVITIES

10. Since April 2006, Defendants have disseminated or have caused to be
disseminated rebate forms for mail-in rebates, including but not necessarily limited to the
attached Exhibits A-B. These rebate forms contain the following statements: |

a. Get $100 Back by mail
Hanns-G 19" LCD Monitor

“It’s Fast & Easy’;

. .l')l.lrchase must be made between 10/9/06 and 12/31/06
» All requests must be postmarked by 01/30/07

Allow at least 10 weeks for processing.

(Exhibit A, rebate form for a MDS-sponsored rebate program for
Hanns-G monitors purchased at Buy.com). .

b. Get $90 Back by mail
Hanns-G 19" LCD Monitor

;‘it;s:. Fast & Easy”

- Purchase must be made between 11/02/06 and 12/31/06
 All requests must be postmarked by 01/30/07

Allow at least 10 weeks for processing.

(Exhibit B, rebate form for a MDS-sponsored rebate program for
Hanns-G monitors purchased at Office Depot).

11. In numerous instances, defendants did not mail rebate checks to consumers who
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purchased the advertised products or did not mail them to consumers within the time promised.
In fact, defendants failed to mail rebate checks to the vast maj ority of consumers who submitted
valid requests for rebates. As a result, thousands of consumers never received a rebate check
from defendants.l Moreover, those minority of consumers who actually received a rebate check
from defendants experienced substantial delays, including delays of ten weeks or longer.

VIOLATIONS OF SECTION 5 OF THE FTC ACT

12. Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), prohibits “unfair or deceptive acts

or practices in or affecting commerce.” |
COUNT 1

13.  Through the means described in Paragraph 10, Defendants have represented,
expressly or by implication, that rebate checks will be mailed to purchasers of the advertised
product within approximately ten weeks after receipt of their valid requests.

14.  The representation set forth in Paragraph 13 is false. Therefore, the making of the
representation set forth in Paragraph 13 above constitutes a deceptive practice, in or affecting
commerce, in violation of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).

CONSUMER INJURY

15. Consumers throughout the United States have suffered substantial inonetary loss
as a result of Defendants’ unlawful acts or practices. In glddition, Defendants have beeﬂ unjustly
enriched as a result of their unlawful practices. Absent relief by this Court, Defendants are

likely to continue to injure consumers, reap unjust enrichment, and harm the public interest.

THIS COURT’S POWER TO GRANT RELIEF

16. Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), empowers this Court to grant
injunctive and such other relief as the Court may deem appropriate to halt and redress violations
of the FTC Act. The Court, in the exercise of its equitable jurisdiction, may award other
ancillary relief, including, but not limited to, rescission of contracts, restitution, and the
disgorgement of ill-gotten gains, to prevent and remedy injury caused by Defendants’ law

violations.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff FTC, pursuant to Section 13(b) of the FTC Act, 15 U.S.C. §

53(b), and the Court's own equitable powers, requests that the Court:

1. Enter a permanent injunction to prevent future violations of the FTC Act by
Defendants.
2. Award such relief as the Court finds necessary to redress injury to consumers

resulting from Defendants' violations of the FTC Act, including, but not limited to, rescission or
reformation of contracts, restitution, the refund of monies paid, and the disgorgement of
ill-gotten monies; and

3. Award Plaintiff the costs of bringing this action, as well as such other and

additional relief as the Court may determine to be just and proper.

Respectfully submitited,

WILLIAM BLUMENTHAL
General Counsel

JEFFREY A. KLURFELD
Regional Director

KERRY O’BRIEN
LINDA K. BADGER
MATTHEW D. GOLD
Attorneys for Plaintiff
Federal Trade Commission
901 Market Street, Suite 570
San Francisco, CA 94103
(415) 848-5100 (phone)

- (415) 848-5184 (facsimile)

Dated: I/‘]/D‘? ; /(0/@\4-’/(-/
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Hanns-G 19" LCD Monitor

(Model #HC194D or #HC194DP)

UPC # 842651000141 or
UPC # 842651000349

by mail

* Purchase a Hanns-G 19" LCD Monitor .
(Model #HC194D or #HC194DP) at Buy.com only

¢ Purchase must be made between 10/9/06 and
12/31/06.

* All requests must be postmarked by 01/30/07

* Send the original UPC bar code and original serial
number sticker from the box, and a copy of the Prool
of Purchase.
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Hanns-G 19" LCD Monitors (Model #HC194D or HC194DP) $100 Rabate Dept.i# 06-57291
——
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Wa will notity you by email of tha status of your rebate submission.
Mail requested [tems to:
19" LCD Monltor $100 Rebate -
#06-57291
P.0O. Box 540009
El Paso, TX 88554-0009
Hebate apnies 10 Hiwm-G 19 LOD Molare (Kodely 11940 or HC13309] gurchiese only AL Buy con, Sale must e tadd Detwren 10086 and 123105 and mst be prstmred by
O1730/07, Submi thig campie’act ctupan, crigmats sty of fig UPC svmts, angingl snrial numbes stickes from tho bok, nd @ Copy of the Packing lial of Invoice tor aualifving procucte. Copies
o the UPC ywmtiol ov senal ymber s:cxe: Kovn e b wil- -0l be accenmad. Only ond-umer cusiomars are eligrile rr tha rebuta. Olfer nal vakd with any ofher rabaiss, offers or arosnons.
Oe grasd orvy n e US and aill b pan Iy chacknraneaues kr U S. currency. Retate nghie ot be iranatsrsd ard am vod where prohibed or revricted by taw Aliw af feast 10 wieks
lur guassing. I the ve tenns . Songllions are. ol m, rehate wil n e henl. Nebolh chocksicwaues aim void il not cusred wihin 80 daye of Wsunnce snd cronol ba raausd. Not

respeziay Jr kst danaged, medeseted o dudyssd ot vl ol o degible erves. Ore (1) rebatn por i of Mt requests cod
ek 21 danfaral prosecution u e LS. Ml Eracad Siemites (18 LISEE, Secrion 1341 & 1142).Kia phatrsopies ol marid sitnited; Gaginals wil not Ln rutarnd,

Register or check status online at http/www.RebatesHQ.com
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Get

$ Hanns-G 19" LCD Monitor
(Model #JC199DPB)
UPC # 842651000134

Back

by mail

* Purchase a Hanns-G 19" LCD Monitor
(Model #JC 199DPB) at Office Depot only

* Purchase must be made between 11/02/06 and R ’
12/31/06. Register ar check

 All requests must be postmarked by 01/30/07 ARy o i

 Send the original UPC bar code and original serial . re‘bate status onhne. e
number sticker from the box, and a copy of the Proof .www.RebatesHQ.com
of Purchase.
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Hanns-G 19" LCD Monitor (Model #JC199DPB) $90 Rebate " Dept.# 06-58879
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We will natify you by email of the status of your rebate submission.
Mall requasted items to:
18” LCD Monltor $30 Rabate
#06-58879
P.O. Box 540009
El Paso, TX 88554-0009

RAnbiets apphex 10 Haru-Q 19 Il‘n Mrmines, (ki JC1930PB) purckuse anly at Ofics Depot Sale inet he made halwean 1006 010 1273106 i sl Be peshnarked by 0173007,
Submit tha completed cx.acn, crgmak vy of ihe w aymtal, orsginal aarial aumiber ick Irorm the box, 8nd  capy of he Paching lat and ivarce tor qualiyng prcducta. Coples of tho LPC
Bymbol or werial nubm <lichee om e bax will Onby #ra-Umx cusiomers ar ehgibls lor i renae Offar mu valkt with wny GHMr roowtea, citars tr o omotions. Ofler good
PaeCh 5/ e iy, Aebate rghts cahnot be transternxt ared are vt whete presdited of temiicied by law, Allaw 2t Bact 10 wesks Jor
9 816 0L oL, £9t:2%0 wil 10! DB i, Habaie chackachnguas are vord it ot Gashad wifhr 0 diys of meunneo and cannol Lo reisgued. Not responsible

nvpnil gl o flagitil; wimes, ONe [ 1] fRUAM Der Fenuduent A rreaNI T Asls GO 7el in ey
procacuion indar fiw U S, Mait Fras.d Sistutes (18 USZ, Secion 1341 & 1342) Keep phottcapies of mautarhls submitbet orginai wi no Lo cokmcd,

Register or check status online at http/www.RebatesHQ.com




