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Supervisors have a critical role to
play In the management of the

Federal Workers Compensation
Program

Workers Compensation Specialists /
Safety Managers/ Employee Health Staff

cannot be fully effective, by themselves,
INn managing the program!



July 2,199

MBEMORANDUM FOR THE HEADSOF EXECUTIVE

DEPARTMENTSAND AGENCIES
THEWHITEHOUSE
Officed thePresSaxrdary

Far Immadiae Rdese (Exoapt)

MBEMORANDUM FOR THE HEADSOF EXECUTIVE DEPARTMBENTSAND ACENCIES

SUBIECT: Faled Worke 2000 Presdantid Initiative

" reduangtheovardl coourrenced injuriesby 3 paraat pa year, whileimproving thetimdiness o
reparting o injuriesand ilinessssoy aganaesto the Departmant o Labar by 5 paraant pa v,

- for thaeework steswith thehighest ratesd sriausinjuries redudng thecoourrenced sudh injuriesby 10
peraant pe year; and

" reduangtherated log pradudion days (e thenumber o daysemployassoend anay franwark) by 2
peraat per yea.

| dsodiret theSardary torgoart to meeadh year on theprogressmedeto reducewark-rdated injuriesand
ilinesses to providetimdy savices and to reducethenumber o daysinjured warkesareaway fram thar jdos



WHITE HOUSE TO TACKLE FECA PROGRAM

“The Bush administration has said it will propose
reformsin the Federal Employees Compensation Act.
The administration’s budget proposal says the Labor
Department Office of Workers Compensation Policy
will continue efforts to review claimants periodically
to determine if they still are unable to work, prevent
over payments to individuals and medical providers

and review the appropriateness of medical services. “
Excerpt from Fed Week 3/11/02



WHITE HOUSE TO TACKLE FECA PROGRAM

(Continued)

OTHER FECA CHANGES PROPOSED

« Add an administrative surcharge to the amount
billed to federal agencies for FECA compensation
costs related to their employees, “bolstering their
Incentive to improve wor kplace safety”

« Amend FECA to move the waiting period for
benefitsto immediately following an injury, and apply
it to all claams iIn line with state workers
compensation systems in order to “deter illegitimate

claims’
Excerpt from Fed Week 3/11/02



WHITE HOUSE TO TACKLE FECA PROGRAM

(Continued)

OTHER FECA CHANGES PROPOSED

For future beneficiaries only, change the program so
that individuals over age 65 recelve the same benefits
as are available under federal retirement programs.
The budget says that because FECA benefits are tax-
free, they are on average about 25 percent more
generous than an individual could recelve under
retirement benefits, “possibly providing an incentive
for individualsto remain on the FECA rolls past when

they would otherwise haveretired.”
Excerpt from Fed Week 3/11/02



DV A Medical Network
CHARGEBACK ANALYSIS

661 individual claimsfor 2001

Total annual cost $5,891,349 (increase of $282,635)
163 cases, costing $1,677,179 in compensation, had a
grand total of only $6,031 in annual medical bills.

76 cases costing $1,365,027 had ZERO annual medical
bills.

217 cases costing $714,435 in compensation had less
than $300 in annual medical bills, some as low as $10.
49% ($2,079,462) of thetotal 2001 compensation costs
wer e paid to 44% (293) of the 661 individuals on the
list who had little or no annual medical bills associated
with their claims.




PURPOSE OF WORKERS
COMPENSATION

e To provide compensation and
medical benefits to  civilian
employees of the Federal
Government for personal injury or
Illness sustained while In the
performance of duty.



Traumatic Injury

A traumatic injury isawound or other condition
of the body caused by external force, including
stressor strain.

Theinjury must occur at a specific time and
place, and it must affect a specific member(s) or
function(s) of the body

Must be caused by a specific event or incident, or
a series of eventsor incidents, within a single day
or work shift



Traumatic Injury

(Examples)

On August 23, 2001 at 11:00 am

Employee A fractured hisknee when heféll
down the stepsasa result of a spill

Employee B hurt hisback lifting boxes



Occupational IlIness

Is a condition produced by the work
environment over a period longer than one
work day or shift. The condition may result
from infection, repeated stress or strain, or
repeated exposure to toxins, poisons, fumes or
other continuing conditions of the work
environment.

The length of exposure, not the cause of the
Injury or the medical condition which results,
determines whether an injury Is traumatic or
occupational.



Traumatic Injury Vs.
Occupational IlIness

 When an employeeis exposed to toxic
fumesfor oneday, theincident Is
considered atraumatic injury.

e |f theemployeeisexposed totoxic
fumesfor two or more days-morethan

one shift, the incident is occupational
IlIness.



TYPESOF CLAIMS
» TRAUMATIC INJURIES

Form CA-1. OWCP must receivethe
claim within 14 days after

Supervisor receivesthe written,
signed notice.

*Wage loss-COP authorized for up to

45 calendar daysif not ableto
perform light duty. Use CA-7 for

continued disability.




TYPESOF CLAIMS
e« OCCUPATIONAL IlIness
Form CA-2: Agency must submit to
OWCP within 14 days after
Supervisor receivesthewritten
notice.*
*COPISNOT AUTHORIZED

| F claim Is accepted, use CA-7 for
compensation.




TYPESOF CLAIMS

« RECURRENCES (Form CA-2a)

Definition: Spontaneous return of
disability without any external force.

Considered non-job related by OWCP
until claim isadjudicated (could take up
to 6 months).

Employee responsible for medical costs
until claim isadjudicated.




CONTINUATION OF PAY
(COP)

Traumatic injuriesonly
Computation
1. 45 calendar days
2. Leavewill not extend the 45 days
3. Disability beginswithin 45 daysof injury
4. Nofurther eigibility beyond 45 days from
first datereturned to duty.

5. First day of disability isthefirst day of
medical treatment

6. Onehour countsasone day of COP.




/. 1f employeeisbrought to day shift, the
Night Differential will be charged to COP.
No ND paid after the 45th day of COP. This
IS a Supervisory decision based on staffing.

MEDICAL DOCUMENTATION OF
TEMPORARY TOTAL DISABILITY IS
REQUIRED




Termination of COP
1. Medical Evidence not submitted in 10 days.
2. Theemployeeisno longer disabled.

3.O0WCP natifies agency that COP should be
terminated.

4. The 45 calendar day period expires.



CONTROVERSION OF COP

Only Nine valid reasons

 An employer shall continuetheregular pay
of an eligible employee without a break In
timefor up to 45 calendar days, except when,
and only when:

(a) Thedisability isaresult of an occupational
disease or illness;

(b) The employee is excluded by law (serving
without pay, etc.)

(c) The employeeisnot a citizen of the United States
or Canada;



CONTROVERSION OF COP

(continued)
(d) Theinjury occurred off the employing agency's
premises and was otherwise not within the
performance of official duties;

(e) Theinjury was caused by the employee' s willful
misconduct, intent to injureor Kill himself or
herself or another person, or was proximately
caused by intoxication by alcohol or illegal drugs,

(f) Theinjury was not reported within 30 days
following theinjury;



CONTROVERSION OF COP

(continued)

(g) Work stoppage first occurred more than 45 days
following theinjury.

(n) The employeeinitially reported theinjury after
employment was terminated.

(1) The employeeisenrolled in the Civil Air Patrol,
Peace Corpsor other group covered by special
legislation.

INALL CASES, OWCP

HASFINAL AUTHORITY ON
CONTINUATION OF PAY.




FUNDAMENTAL CONSIDERATIONS

ECAB Decisions
e A claimant hasthe burden of proof of establishing
by the weight of reliable, probative, and substantial
evidence that the claimed medical condition and
the disability was caused, aggravated, or adver sely
affected by the claimant’s Federal Employment.

e Infilingaclaim, the claimant must specify the
Incident or conditions of employment which caused
theinjury, disease, or disability.

e Theclaimant must submit rationalized medical
opinion evidence, based upon a complete, accurate
and factual medical background, identifying the
causal relationship between the claimed condition
and the Federal employment.




FUNDAMENTAL
CONSIDERATIONS

(continued)

« Thefact that a condition or disease manifests
Itself during a period of Federal employment
does NOT, by itself, automatically mean that
thereisa causal relationship between the work
and the medical condition.

« TheBELIEF of the claamant that the condition
or disease was caused or aggravated by
employment conditions, is NOT sufficient, in
and of Itself, to establish a causal relationship.”




SUPERVISORY
RESPONSIBILITY

 Employing agency isresponsiblefor the
Investigation and submission of evidence when
an employee claims an on-the-job injury.

e |nvestigate accident to include:

— Employee statement

— Witness statements

— Medical notes

— Supervisor’s statement

— Any other relevant information

— All evidence must go to OWCP with the claim.




Supervisory Evidence:

| dentification of particular safety rule/order
violated

How, when and how often the employee and
co-workerswer e informed of the rule/order

How hastherule/order been enforced -
Disciplinary Action?

Was injury caused by factorswhich are
barred for coverage?



INVESTIGATE INJURIESWITH
QUESTIONABLE ISSUES

Wastheinjury caused by:

o Willful misconduct

 |ntoxication by drugsor alcohol

e Intent to injure self or others

e Theseare BARSTO COVERAGE



WILLFUL MISCONDUCT

At the Timeof Injury wasthe
Employee;

 Violating a Safety Rule

e Disobeying Other Ordersof the
employer



WILLFUL MISCONDUCT

(continued)

e |snot smple negligent disregard;
willful disregard requiresintent.

e Disobedience of orders may negate
theright to compensation only If
the disobedience isdeliberate and
Intentional, as distinguished from
careless and heedless



INTENT

 One' smental attitude, including
purpose, will, determination, etc.,
at thetime of doing an act.

e Intent must be derived inferentially
from circumstantial evidence, and
all of the evidence must be
consider ed.



Violating a Safety Rule or
Disobeying other Orders of
the Employer

e Supervisory evidence

o Statement from the employee

e Statementsfrom coworkers,
withesses



EMPLOYEE AWARENESS

« Wasthe employee aware of safety rule/order

 How was s/he informed of the safety
rule/order

e Reason, if any, for violating therule/order

 What was the employee doing at the time of
Injury - part of assigned duties?

e Previousviolations and Supervisory awar eness
of violations




EMPLOYEE'SSTATEMENT

Full account of activities preceding the
Injury

W er e intoxicants consumed - how much
Full description of how injury occurred

Explanation of whether injury was
caused by intoxication



STATEMENTS FROM
WITNESSES

Description of employee’ s activities
preceding theinjury

e Conduct and outward symptoms

* Belief whether the injury was caused by
the employe€e’ s intoxication

« Explanation for thisbelief



STATEMENTSFROM CO-
WORKERS

 What do they know about theinjury?
— How wastheinjury sustained?
— In what activity was employee engaged?

— How did they acquir e this knowledge?



INVESTIGATION OF
INJURIES

e CONCLUSIONS- Canyou provethe
Injury was caused by:

— Willful Misconduct?
— Deliberate intent to injure?
— | ntoxication?

(Or was it plain everyday carelessness or
negligence?)



ASSAULT

— 1. Willful attempt to inflict bodily injury
upon another

— 2. An apparent ability to do so; and

— 3. An intentional display of force which
givesthe victim reason to fear bodily harm



INTOXICATION

e Extent to which employee was
Intoxicated at time of injury

 Themanner in which the
Intoxication caused the injury



EVIDENCE OF
INTOXICATION

e Description of employee’ s activities
preceding theinjury

e conduct and outward symptoms

» Belief that injury was caused by
employee’ s intoxication

» Detailed explanation for this belief



Supervisory Checklists

e Potential Signsof Chronic | mpairment

e Potential Symptoms of Acute Impairment

Courtesy of Sally Foster-Chang, Employee Health
Nurse Practitioner, Philadelphia VAMC



Absenteel S CheCkl |St (Chronic)

___Multipleinstances of
unauthorized leave

Excessive sick |eave

____Freguent Monday and/or Friday
absences

___Repeated absences, particularly
If they follow a pattern



Absenteaism Checklist (continued)

___EXxcessivetardiness, especially on
Monday morningsor in returning from
lunch

___Peculiar and increasingly improbably
excuses for absences

___Higher absentealsm rate than other
employeesfor colds, flu, gastritis, etc.

____Frequent unscheduled short-term
absences (with or without medical
explanation)



“On theJob” Absenteaism
CheCk“St (Chronic)

____Continued absences from duty
station morethan job requires

___Freguent tripsto water fountain
or rest room

____Long coffee breaks
___Physical illnesson thejob



COnfUSi on CheCkl |St (Chronic)

____Difficulty in recalling
Instructions, details, etc.

~Jobstake moretime

___Difficulty in recalling own
mistakes



Generally Lowered Job
Effic ENCY chronic)

___Missesdeadlines

___Mistakes due to inattention or poor judgement
____Wasting materials

____Making bad decisions

____Complaints from co-workers

____Improbably excuses for poor performance
____Resistance to change



Poor Employee Relationships
on the Job (chronic)

____Overeaction to real or imagined
criticism

____Wide swings in morale and mood

____Borrowing money from co-workers

____Unreasonable resentments

Avoids co-workers



Observed Behaviors acute

__ Cooperative

__ Confused

___Aqitated

____Drowsy

___Inappropriate euphoria (too happy)
__Teary

____Wide swingsin emotions



Observed Behaviors acute

Alertness and Affect (Continued):

___Unusual flare-ups or outbreaks of anger

____Combative without provocation

____Seems unable to respond rationally to
simple questions

____Overreaction to real or imagined criticism

____Difficulty concentrating

____Improbable excuses for behavior



Speech Patterns acute

____Slurring
____Inability to form words
____Incoherent speech

___Repeating nonsense words/phrases
____ Other (describe)



Speech Patterns acute

Breath:

___Garlicky
__ Swest

___Alcohal like
___within normal limits

Eyes.
___"Blood shot”
___Glazed over, “ Glassy eyed”
___Veylargepupils
___Veysmall pupils



EMOTIONAL REACTIONS

 When arethey covered?
— Carrying out assigned duties
— Error or abusein an administrative
matter.

« When arethey self-generated?
— Personnel or administrative actions.
— Qutside the scope of employment.



STRESSESNOT COVERED

Fear of areduction in force

Frustration from not being allowed to
work in a particular environment or job

Feeling of job insecurity
Desirefor adifferent job

Any personnel or administrative action



STRESSESNOT COVERED

(continued)

Perfor mance evaluations

Any grievance or EEO claim/process
Reassignment

Sick Leave

Union matters



STRESSES THAT MAY BE
COVERED

Emotional reaction to assigned dutiesif in
error or abusive

Emotional reaction to requirements imposed
by management if in error or abusive

Perfor mance evaluations
— If stressisduetoan error
— If stressisdueto abuse

Erroneous Personnel Actions



STRESSES THAT ARE
QUESTIONABLE

e Harassment and Discrimination
—Must have factual evidence

—No decision on har assment or
discrimination is made by OWCP

—Mere perception Is not compensable
—What arethefactsinvolved



MEDICAL BENEFITS

* Benefits cover all servicesrequested
by treating physician for accepted
Injured body part.

 Employees have statutory right to
choose medical carefrom a
physician of their choice.




MEDICAL BENEFITS

(continued)

 Changein physicians must be approved by
OWCP. Treatment by other than DOL -
approved physician will not be paid.

* Non-invasive procedures do not need
OWCP approval, but physicians must
notify Workers Compensation Specialist

* Non-emergency surgery must be approved
by DOL. Physician must supply request in
writing.



Return to Work |ssues

 Return injured employeesto work as soon as
thetreating physician releases the employee

 Thelonger an injured worker remains off
work, the moredifficult it isto return to work

o Establish regular contact with your injured
employees immediately following an injury to
see how he/sheis doing and to discussreturning
to work



LIMITED/ALTERNATE
DUTY

(for work-related injuries)

 Physical restrictions must be provided by attending
physician (use Form OWCP 5or CA-17)

 To beeffectivein controlling unnecessary costs,
Agencies MUST providelimited duty, if medically
feasible

 An employee MUST accept any light duty, offered
by the Agency, that meetsthe attending physician’s
statement of physical limitations or the employee
may loose eligibility for compensation benefits.




Suitable Employment

(Continued)

e Returning employeesto gainful
employment requires close cooperation
between agencies and OWCP.

« Early notification of job offersand
complete information about the offers
help OWCP In making its decisions



Re-employment With the Agency

To make ajob offer, the agency will need
medical evidence describing the employee's
medical limitations)

Medical reportswhich address current
limitations will usually suffice for this

purpose. |f theemployeerefusesto provide
sufficient medical information for the agency to
evaluate whether ajob offer isproper, the
agency should so indicateto OWCP




Make Written Job Offers

A description of the dutiesto be performed;

The specific physical requirements of the position
and any special demands of the workload or
unusual working conditions;

The organizational and geographical location of the
job;

Thedate on which the job will be available;

Thedate by which aresponseto thejob offer is
required



Accept Job Offer

Notify OWCP of the date of return to duty
as soon as possible (via phone/fax/email).
Thishepsavoid over payments of
compensation.

Compensation will be:

-Terminated If no loss of pay hasresulted,
or

-Reduced if the new job payslessthan the
Old, effectivethe date of return to duty




Refuse Job Offer

NO response:

OWCP will ter minate benefits and issue a
formal decisson on the basisthat the
employee has refused suitable work.

REFUSAL WITH NO EXPLANATION:

|f the employeerefusesthe offer without
explanation, OWCP will terminate
benefits and issue a formal decision



OTHER CONSIDERATIONS

Possible Disciplinary Action

“1f the employer has advised an employeein
writing that specific alter native positions exist
within the agency, the employee shall provide
the description and physical requirements of
such alternate positionsto the attending
physician and ask whether and when he or

she will be ableto perform such duties.”
20 CFR 10.515 (c)



OTHER CONSIDERATIONS

Possible Disciplinary Action

“1f the employer has advised an employee
that it iswilling to accommodate his or her
wor k limitations, the employee shall so advise
the attending physician and ask him or her to
specify the limitations imposed by theinjury.
Theemployeeisresponsiblefor advising the

employer immediately of these limitations.”
20 CFR 10.515 (d)



REASONABLE
ACCOMMODATION

Kevin Clark
V.
USPS
[Merit Systems Protection Board]
[NY-0752-95-0155-1-1]

Example of conseqguences of failing to
follow regulations pertaining to
Reasonable Accommodation Issues.



Kevin Clark
V.
USPS
“In cases involving direct evidence, the burden of
proof remainswith the appellant until he or she
provesthat the suggested accommodation would
enable the appellant to perform the essential
functions of thejob; at that timethe burden then
shiftsto the agency to demonstrate, through some

obj ective evidence, that the accommodation would
cause an undue hardship on the agency.”



Kevin Clark
V.
USPS
“In this case, the Board found that the appellant met
his burden of making a prima facie case of disability
discrimination. The medical evidence supported a
substantial limitation in the major life activities of
lifting, sitting, standing and bending and therecord Is
clear that the removal action was based on the
medical condition. Further, the Board noted the
numer ous suggestions for accommodation which the

appellant brought forward prior to and after
recelving his proposed notice.”



Kevin Clark
V.
USPS

“With the burden of proof shifted back to the

agency, the Board found that the agency’s analysis
of the suggested accommodations was weak and the

agency was unableto demonstratethat it had
Investigated thoroughly any of the suggestions prior
to removing the employee.”



Vocational Rehabilitation

Last resort, OWCP should be notified when your agency is

unableto providelight duty to a partially disabled employee.
OWCP will start rehabilitation services

Since vocational rehabilitation is often along and expensive
process, employing agencies ar e encour aged to provide light
duty whenever possible

|f an agency cannot offer a modified version of the pre-
Injury/ilinessjob or a new job, then the OWCP will consider
alter nate employment with a new employer. Thismay include
wage replacement costsor re-training costs. Thisisa
expensiveroutethat isnot as cost effective as bringing your
employees back to work



EEO COMPLAINTS

“ A claimant may not usethe EEO processto launch
a collateral attack on the workers compensation
process.” Story v USPS, EEOC 05960314 (10/18/96)

“The Commission hasrecognized that an agency has
theright to represent its position and interest in the
OWCP Forum, and will not review decisions, which
would requireit tojudgethe meritsof aworkers
compensation claim.” Hogan EEOC 05940407

The Commission stated: “...it iswell established that
an Agency has an obligation to controvert an
employee’ sworkers compensation claim wherethere
ISsadispute asto the employee’ s entitlement.”

Andel v. USPS EEOC 01975337



CONTACT INFORMATION

David L. Hull mBa

Workers' Compensation Program Manager
Department of Veterans’ Affairs
Mid South Healthcare Network (VISN 9)
VA Medical Center
1540 Spring Valley Drive
Huntington, West Virginia 24704
Phone: (304) 429-6755 x 2334
Fax: (304) 429-0371
E-mail: david.hull@med.va.gov



