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UNI TED STATES OF AMERI CA
NUCLEAR REGULATORY COWM SSI ON
+ + + + +
ADVI SORY COWM TTEE ON NUCLEAR WASTE ( ACNW
140TH MEETI NG
+ + + + +
THURSDAY,
MARCH 27, 2003
+ + + + +
ROCKVI LLE, MARYLAND
+ + + + +
The Advi sory Conmittee nmet at the Nucl ear
Regul atory Conmi ssion, Two White Flint North, Room
T2B3, 11545 Rockville Pike, at 8:30 a.m, George M
Hor nber ger, Chairman, presiding.
COW TTEE MEMBERS PRESENT:
GEORCE M HORNBERCGER, Chairman
RAYMOND G WYMER, Vi ce Chairman
B. JOHN GARRI CK, Menber
M LTON N. LEVENSON, Menber

M CHAEL T. RYAN, Menber
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ACNW STAFF PRESENT:
JOHN T. LARKINS, Executive Director, ACRS/ ACNW
SHER BAHADUR, Associate Director, ACRS/ ACNW
NEI L COLEMAN, ACRS St af f
HOMRD J. LARSON, Special Assistant, ACRS/ ACNW
M CHAEL LEE, ACNW St af f
RI CHARD K. MAJOR, ACNW St af f

ALSO PRESENT:
ERI C POGUE

CHRI S McKI NNEY
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P-ROGEEDI-NGS
8:52 A M

CHAI RVAN HORNBERCER: The neeting wl|
cone to order. This is the third day of the 140th
nmeeting of the Advisory Conmittee on Nucl ear Waste.

My nane i s Geor ge Hornberger, Chairmn of
the ACNW The ot her nmenbers of the conmittee present
are Raynond Wner, Vi ce Chairman; John Garrick, MIton
Levenson, and M chael Ryan.

Today, the Conmittee will (1) discuss the
NRC/ EPA Menorandum of Understanding related to the
decomm ssi oni ng and decont am nati on of contam nated
sites; (2) discuss the prelimnary results of the
sel f-assessment survey; and (3) discuss a possible
update of the Conmittee's 2002/ 2003 Action Pl an.

Howard Larson is the designated federa
official for today's initial session.

This nmeeting is being conducted in
accordance wi th t he provi si ons of the Federal Advisory
Conmittee Act. W have received no witten conments
or requests for time to nake oral statement from
menbers of the public regarding today's sessions.

Should anyone wsh to address the
Conmi ttee, please make your wi shes known to one of the

Conmttee's staff. It is requested that the speakers
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use one of the mcrophones, identify thensel ves and
speak with sufficient clarity and vol une so that they
can be readily heard.

And with that, we nove right into the
first topic on our agenda which i s the NRC/ EPA MU and
Ray Wner is in charge.

DR WYMER: Okay, as we all know, there
are sone areas of overl ap bet ween what EPA governs and
what the NRC governs and this has led to sone
conflicts and inefficiencies in the past.

Apparently, now there has been devel oped
an MOU, a Menorandum of Under st andi ng, an Eric Pogue
is going to tell us about that this norning and what
it neans, what the resolutions are, what the
agreenents are and what the exceptions are, | think.

MR, POGUE: | think everybody shoul d have
a copy of the handouts. There's ny topic points and
al so the actual MOU.

My contact information is on the first
sl i de.

(Sl'ide change.)

MR, POGUE: As far as a little bit of
background, in 1983, EPA anended CERCLA. Related to
that, EPA stated that they wouldn't |ist under CERCLA

any active NRCIlicensees sothere's a general internal
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policy with any NRC sites that are currently under a
license, but that didn't extend to the |licenses that
wer e term nat ed.

In 1992, there was an MOU bet ween NRC and
EPA, but that's really just a general coordination
MU, it's not as specific as the current 2002 MOU
we' ve been di scussi ng.

In 1997, NRC pronulgated the License
Term nation Rule and kind of the conflict is in 1997
EPA' s gui dance fal |l under the License Term nati on Rul e
whi ch basically said that sites cleaned up to that
| evel m ght not be protective and they m ght need to
revisit those sites and possibly even Iist themunder
CERCLA.

Subsequent to that, there's multiple
Congressional reports. Congress directed both
agencies to enter into an MOUto reach an agreenent so
that to address the jurisdiction issue.

And also in 2000, there's a GAO report
whi ch basically speaks to the conflict between the
di fferent agenci es.

(Sl'ide change.)

MR. POGUE: The next slide, this is just
ki nd of obvi ous, but the problens of deregulation. It

lists the conflicts between the Agency, inefficient
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use of resources, staff tine and |icensee tine dealing
with the two sets of regulations, |ack of finality for
licensees. That's a concern that Congress has that
the Iicensees can cl ean up our standard and still be
concerned another agency is going to conme in and
require nore clean up and all of this erodes public
confidence and the two agencies involved in and
di sagreeing in front of the public.

That's partly why we entered i nto t he MOU.
It was finalized on Cctober 9, 2002. The Chairman
signedit. The MU establishes a framework for agency
coordi nation, but the vast majority of NRCIicensees,
this is going to elimnate deregul ati on.

The supplenment to that, however, is it
doesn' t completely elimnate the threat of
deregul ation. And Congress in House Report that's
ref erenced t here and subsequent|y agai nthis February,
basi cally said that the MOU doesn't go far enough and
the |l anguage is really directed just to EPA, but they
tell EPA that the point of the MOUis to conpletely
elimnate EPA s involvenent in NRC sites, unless NRC
actually requests their involvenent. So they' ve
directed EPAto enter into an amended MOU wi t h NRC and
there's really no action on that at this point. And

al so EPA now has to report on the 28th of every nonth
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to discuss the process on the anended MOU. But no
action on that yet.
And t hen the | ast point is sonet hing we' ve

tried to make nmultiple tinmes at public neetings and

things we've done. This doesn't change the
requirenents for our licensees at all. Qur licensees
are still responsible to clean up to our Subpart E

license termnation rule.

The specific provisionsinthe MUis that
NRC agrees to consult with EPA for any sites that have
ground wat er contam nation that we expect will exceed
the EPA ntls at the time of license termi nation.
Sites that have soil concentrations again at |icense
termnation that will exceed the values that are
listed in Table 1 of the MOU and then finally for
sites that we believe will go restricted rel ease or
use alternative --

DR.  GARRI CK: Are you going to say
somet hi ng about what ki nd of evi dence was necessary to
have those requirenents exist? Because isn't it
dependent upon an analysis of the site as to whet her
there's a groundwater issue or as to whether there's
a need for EPA involvenment? Who does the analysis
that is the -- there's a deci si on maki ng docunent for

requesti ng EPA invol venent.
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MR,  POGUE: Basically, we would use

licensee submittals at deconm ssioning plan, for
exanpl e, what woul d be there plan | evel. Wen we get
into the actual consultation, then we m ght | ook at
actual site measurements or later in the process | ook
at final site neasurenents and things |like that. But
it's their plan level. So at DCG., they submt for
soil for exanple, would be -- that's how you | ook at
it. W haven't actually got into this stage yet.

DR. GARRI CK: | see, but sone sort of
assessnment of performance assessnent or a safety
anal ysis report or something has to be the basis for

MR. POGUE: O deconmm ssioning plan.

DR. GARRICK: And who nake the decision
t hat EPA shoul d be consul t ed?

MR. POGUE: NRC Staff. W' ve explicitly
said that this is not a new request for |icensees.
It's just an agreenent between the two agencies, so
NRC staff would be responsible. The site project
manager for all of our decomm ssioning sites have
copi es of the MOU and have been briefed onit and they
are reviewing it against the criteria.

DR. LEVENSON: VWhat does the consult
i mply?
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MR. POGUE: That's an excel |l ent questi on.

DR LEVENSON: Do you go your own ways?

MR. POGUE: That's where we're at right
Now. In the MOU, it initially says that NRC wil|
identify the sites that trigger these val ues and share
that with EPA. Again, we haven't gottento this stage
yet. Probably a letter would go to EPA. W talk
about the sites. The EPA -- | nean the MOU states
that the consultation should take 90 days. So it
woul d be a consul tation between NRC and EPA t echni cal
staff about the actual site and hopefully, EPA would
have no concerns of the site after they learn the
realistic -- howit's going to be cleaned up.

MR. MAJOR So does it apply to the sites
that are currently undergoing sone kind of |icense
termnation activity? | neanis there a backfit rule
or isit just any respective siteis the only ones it
applies to?

MR, POGUE: Prospective, | believe. I
don't think -- Chris?

MR. McKINNEY: It applies to everybody.
There is no grandfathering under it.

MR POGUE: At |east as of right now,
there's not a plan to go back and | ook through --

MR MKINNEY: Not term nated sites, but
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any site that's actually going -- undergoing
deconmm ssioning activities or planning to, whether
under the LTR or wunder the site deconm ssioning
managenent pl an.

DR. LEVENSON:. The context of ny question
was there was an MOU between EPA and NRC, a very

formal one, published inthe Federal Register several

years ago covering questions of things |ike howdo you
sanpl e and do you have to sanple if a waste has both
RCRA mat eri al and radi oactive material and it doesn't
function at all because EPA basically disavows it.

|'ve been involved a little bit and that
comes up in connectionwith WPand it existsandit's
very formal and it's signed, but it doesn't nean
anyt hi ng.

MR. BAHADUR: | was just readi ng the MU,
Section D which is the EPA responsibilities and the
way staff has addressed that question is if the NRC
requests EPA consul tation, thenthe EPAis supposedto
give the original notification of its views in 90
days.

The idea is at that time the EPA would
ei ther say yeah, it's okay, or if it is not all right,
then I think given this 90-day period that definition

will be made by EPA, but was sent to the NRC
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The final decision would still be in the
hands of the NRC

MR. POGUE: As far as the NRC |icensees,
that's correct.

VMR. BAHADUR: Right, and it says very
clearly that the CERCLA would not be applied to NRC
l'i censees.

MR. POGUE: That's correct. And the | ast
sentence of Bullet 2, NRCresponsibilitiesis that if
NRC does not adopt the reconmendati ons provi ded by t he
EPA, NRCwi Il informEPA of the basis for its decision
not to do so. Go it goes along with --

COURT REPORTER: M. Pogue, will you raise
your mic a little. Sonetimes you fade off.

MR POGUE: Sorry.

DR. GARRICK: Are you going to be able to
gi ve us sone exanpl es of activities that are goi ng on
and how many of theminvol ve the EPA and how many of
them don't and what you expect in the future?

What are we tal king about in ternms of --

MR. POGUE: Unfortunately, we'realittle
bit early for that right now because we just started
thisin Cctober andreally thereis nmultiple nonths of
neetings explaining it and that sort of things, so we

do not see the point where we have a formal |ist of
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sites that we comunicate wth.

DR. RYAN. You haven't applied it to a
case yet?

MR. POGUE: No. W're at a stage where
our project managers are |l ooking at their sites and
trying to cone up with a list to start the process.

DR. RYAN. Thanks.

MR. POGUE: So in the next few nonths, |
i magi ne, that wll happen.

DR RYAN: |"m going to ask a related
question and it's not right on the point of the MU,
but follows up on Levenson's question.

How is the activity com ng along where
peopl e are addressing, | think it's NRC and EPA, very
di l ute concentrations of perhaps RCRA constituents in
radi oactive material or very small quantities of
radi oactive material in RCRA waste and trying to
address that? |Is that on the table with regard to
site clean-up or is that just sinply a waste
managenent question?

MR.  McKI NNEY: Right now it's a waste
managenment question. There is di scussions betweenthe
t wo about possibly going with the rul emaki ng on m xed
waste to allowthemto go both directions. O course,

EPA has already put in one that allows small anmounts
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of RCRA material to go to a |low |level waste site.
That one has al ready been put into place. The reverse
one had not.

DR. RYAN: It just struck me as a waste
di sposition issue that's well one the table. | just
wondered if it was on the table with regard to
decomm ssi oning and what's | eft behind.

MR. McKINNEY: That hasn't been pursued.

DR RYAN. Thanks.

MR POGUE: Go on to the next slide.

(Sl'ide change.)

MR. POGUE: This just summarizes, | guess,
the outreach activities that | discussed and this
really took up the first view nonths of MOU and
publication. The press rel ease, a couple of Federal
Regi ster notices. The MOU is available on |ine and
we've also mailed it out to stakeholders. There's a
public neeting here at NRC in Novenber and a | ot of
qguestions. Most of the neeting, the majority of the
nmeeting was just answering questions about how it
woul d be i npl enent ed.

And then al so staff has participatedin a
| ot of state and organi zational meetings to explain
how t he MOU appl i ed.

| npl erent ati on, once again --
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DR. GARRICK: I'mcurious. Is the public

showi ng nuch interest in this nethod, the Menorandum
of Under st andi ng?

MR. POGUE: | would say |licensees are the
nost i nterested because they're concernedthat thisis
an additional requirement or that it would actually
fully get in nore than they were before. So | think
that's the biggest concern

The states are al so i nterested because the
MOU doesn't extend their agreenent states, so there
are sone initial interest with the agreenent states.
Initially asking if they could have the MOU ext ended
to cover the agreenent states and that's still not
resolved and on-going, but the organization of
agreenent states is --

DR.  GARRI CK: WAs there any novenent
within the public for greater EPA participation in
this whol e process?

MR. POGUE: | guess | would characterize
it as | know individuals in the public neeting
actually went so far to say that there was an
advantage to a regulation because you have a
connection of two agencies instead of just one. So |
guess, at least on an individual basis, sone people

did actually say they'd |ike the invol venent.
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DR WMER: It doesn't sound like that's

nmoving in the direction of getting rid of dual
regul ation.

MR. POGUE: So the inplenentation, again
after the public neetings and that sort of thing,
wor ki ng on gui dance devel opnent. Ri ght nowwe have - -
it's really what we call the licensing letter, but
it's aletter fromthe NMSSS office director to the
di fferent program offices to review their
decomm ssioning sites. This is what | was talking
about, to get a list of sites that triggered the MOU
So we can start the consultation.

That's the next step. And then al so under
gui dance devel opnent, wunder the MU we have to
i npl ement formal agency gui dance on howwe' re going to
apply the MOU. So that's probably going to be
decomm ssi oni ng and gui dance in the next few nonths.
We're working on that.

And then the [ ast step of inplenentation
is the site specific consultation which we haven't
done yet, so that's upcom ng in the next few nonths,
| i magine.

(Sl'ide change.)

MR. POGUE: And the last slide is just,

next steps, continued coordi nati on under t he MOU, nove
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on to site specific consultation and then the | ast
thing is that NRC has stated over and over that we're
goingtocontinuetorequest | egislationtoconpletely
el i m nate the dual regul ati on because as Congress has
poi nted out, the MOU doesn't go as far as we would
like because they're still -- have the EPA
i nvol venent .

DR WWMER: It looks to me |ike the real
heart of this whole thing is the MOU table. That's
what det erm nes whether or not --

MR POGUE: For soil concentration.

DR WMER  Yes, for soil concentration.
You don't have sonething conparable for water

MR POGUE: It's the MCL.

DR WMER: The MCL. Those are the --

CHAI RVAN HORNBERGER:  So | ooki ng at t hose
tables, the soil concentrations, are they just from
tabl es that have existed for quite sone tine?

MR, McKI NNEY: This is Chris MKinney.
I"'mwith the Division of Waste Managenent. They're
based on EPA s calculations to neet their risk |evel
and it's based on their current nethodol ogy t hey have
through their website of the radiation, it's the
prelimnary radiati on gui del i nes cal cul at or t hey have.

That does everyt hi ng but groundwat er for the different
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pat hways and it's equivalent for themto a 10" risk
level. 1Is for nost all of those values are equal to
it. Radi um 226 and Thorium 230 are listed at 5
pi cocurie per gram for their weight and the total
uraniumis based on chem cal hazards.

DR. RYAN: Chris, what's the basic
exposure pathway in that calculator? |'mnot sure --

MR. McKINNEY: It'saverysinmplifiedall-
pat hway cal cul ator. It was everything from food
pat hways, external, and inhalation, soil ingestion.

DR. RYAN: It's just noteworthy to ne that
Pl ut oni um 259 and Tritium 228, they' re about the sane.
That's kind of intuitive.

MR. McKINNEY: Right. It's just different
pat hways for different radionuclides, but also the
fact is that the ground water -- they don't have an
irrigation pathway for retardati on of ground water, so

DR.  RYAN: Is there a drinking water
pat hway ?

MR.  McKI NNEY: No. The drinking water
pat hway and everything el se is covered by the MCL is
separ at e.

DR RYAN:. That's fine.

MR. McKINNEY: It doesn't have long-term
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build up built intoit at all. It is -- what is the
concentration hazard to date.

DR. RYAN. And | appreciate the fact that
it's sinply.

MR. McKINNEY: Right.

DR RYAN. It has some nerit.

DR. LEVENSON: How many states have now
been del egat ed aut hori zati on under RCRA? Do you know
of f - hand?

MR, POGUE: |'m not sure.

DR LEVENSON: Because this MAU has no
impact at all on all of those states where the
regul ati on has been del egated to the state. They're
not bound by this.

MR, McKI NNEY: The MU is nostly in
regards between CERCLA and the NRC, not necessarily
t he RCRA programand EPA has overvi ew over npost of the
CERCLA ones, states even.

DR. WMER: M ke, did you have a comrent ?

MR. LEE: Yes, ny recollection of the RCRA
requirenments is that RCRA, within the |egislation
itself, it enpowers -- EPA enpowers the states to
i npl ement the regul ati ons through the passing of the
regul ations thenselves. | don't believe there's any

speci fic or special authorizing provisions other than
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t hose.

MR, McKI NNEY: Right, but RCRA only
applies to one's license by it, meanwhil e CERCLA can
go after any licensed or fornmerly licensed site and
that's what's the cause of dual regulation is.

DR WMER: So this really applies to the
little -- it's really effective, it acconplishes
sonething for the little sites of which there are
many. The big, nore troubl esone sites are still dual
regul at ed.

MR. POGUE: Yes, and | guess al so a | ot of
t hese have chemi cal problens anyway, so EPA woul d
still be involved because this just applies to them

MR. McKI NNEY: Radi ol ogi cal .

MR, POGUE: Yes.

DR WMER  Okay, are there any other --

DR. GARRICK: I'mjust curious. 1In these
tabl es, do you knowif -- and naybe this question was
asked while | was having a side conversation, but do
you know if these are done on the basis of an
i ndividual risk, that istosay, thediffering history
and residential, in some cases, as nany orders of
magni t ude?

MR, McKI NNEY: It's done on individua

ri sk, but al so the type of pat hways that are avail abl e
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can make -- cause the orders of mmgnitude. |If your
residential is conpletely the cause by the food
pat hway, the growing of food, well, that pathway is
not in an industrial scenario. So --

DR.  GARRI CK: There isn't much in the
aver age resident either.

MR. McKI NNEY: No, they don't have a | ot,
but it's still, for sone of themare driven by that.

DR. GARRI CK: Yes, okay. Because in the
i ndustrial/comercial froman exposure standpoi nt you
would think that there wuld be much Ilarge
popul ati ons.

MR. McKINNEY: Yes, but it's individual
risk of a 107"

DR GARRICK: All right, I'lIl have to ask
ny friends about that.

| mnot convinced. It's very interested.
kay.

DR WYMER: Wl |, thanks, Eric.

MR. POGUE: Thank you.

DR. WMER  George, it's yours.

CHAI RVAN HORNBERGER: Thank you, Raynond.
| don't think we need to be on the record fromnow on,
do we?

DR WYMER: | don't think so.
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CHAI RVAN HORNBERGER: So we will -- this

will end the official recorded session

concl uded.)

(202) 234-4433

(Whereupon, at 9:13 a.m, the neeting was
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