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By Electronic. Mail

Ms. Mai T. Dink

Assistant General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

partytaxexempts@fec.gov

Re:  Comments on Notice 2004-17: Political Party Committees Donating Funds to
Certain Tax-Exempt Organizations and Political Committees

Dear Ms. Dinh:

These comments are submitied jomntly by the C ampaign Legal Center. Democracy 21 and
the Center for Responsive Politics in response to the Commission's Notice of Proposcd
Rulemaking 2004-17, published at 69 Fed. Reg. 71388 (December 9. 2004). requesting
comments on “proposed amendments to . rules governing limitations on national. State.
district, and local party committees making or directing donations 1o centain tax-cxempt

organizations and political organizations.” /d

extent permitted by state law. 69 Fed. Reg. 71389, We write 10 urge the Commission no7 to
allow such party committees to make or direct donations of Levin funds o tax-exemp
organizations,

L Introduction

The Federal Election Campaign Act (“FECA™), as amended by BCRA. prohibits any
national, state, district or local political party committee from soliciting, dirccting or making
donations to certain tax-exempt organizations. 2 U.S.C. § 441i(d). This prohibition was
challenged on constitutional grounds in McConnell v. FEC, 124 5. Ct. 619 (2003). The Supreme
Court upheld the provision, but conducted its analysis in two parts.

First, the Court analyzed the prohibition on party commitiees soliciting donations for tax-
exempt organizations, It upheld the prohibition, finding it to be “closc| y drawn 1o prevent
political parties from using tax-exempt organizations as soft-money surrogates.” Jd. a1 679,
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The Court then turned to the prohibition on party committees making or directing
donations to tax-exempt organizations. The C ourt also upheid this provision generally,
recognizing that “{ajbsent such a restriction, state and Jocal party committees could accomplish
directly what the antisolicitation restrictions prevent them from doing indirectly—-name]y.
raising large sums of soft money to launder through tax-exempt organizations engaging in
federal election activities.” 1d. at 680.

" goal of preventing corruption or the appearance of corruption of
federal candidates and officeholders.” /4 The Court concluded by narrowly construing this

Given this, we agree with the changes proposed by the Commission to limit the scope of
the regulations implementing section 441i(d) to prohibiting the directing or donating of non-
Federal funds.

The NPRM, however, raises one important question that we wish to comment on in morc
detail: whether state, district and local party committecs “should be allowed 10 make or direct
donations of Levip funds™ to tax éxempt organizations, 69 Fed. Reg. 71389, Put somewhar
differently, the question is whether Levin funds “have aircady been raised in compliance with
FECA’s Source, amount, and disclosyre limitations,” McConnell, 124 S. Cy. at 681, and are thus
to be treated as “Federal” funds subject to the Court’s concern about the statutory overbreadth of
section 441i(d), or whether Levin funds are “non-Federal™ funds properly subject to the statute’s

prohibitions.

The statutory language and legislative history of the Levin Amendment establish that
Levin funds are most accurately characterized as non-Federal funds which, with regard to the
Supreme Court's overbreadth concerns, are not “raised in compliance with FECA "y source,
amount, and disclosure limitations.” 74 As such, party committees should nos be allowed to
donate or direct Levin funds to tax-exempt organizations, becayse to do so would authorizc
circumvention of important BCRA restrictions on the cxpenditure of Levin funds,

II. FECA Levin Funds Provisions

A. Statutory Language. Gencrally. a state, district or local party commitiee may make
cxpenditures for “Federal election activities™' only from funds subject 10 FECA s limitations,

’ Federal election activities are acttvitics that Congress determined have a significant cffeet on
federal elections, including:
®  voter registration activity durmng the 120 days before g federal clection:
¢ voter identification, GOTV actvity and generic Campaign activity 1n connection with an
tlection in which a federa| candidate s on the ballot:
*  public communications 1hat promote, support. attack or opposc a federal candidate: and



prohibitions, and reporting requirements (i.e.. “Federal” or “hard"™ money). 2 US.C. §
441i(b)(1). However, BCRA permits state parry committees to pay for certain Federal eleciion
activities using a combination of hard meney and “Levin funds.™ Jd. at § 441 b)}2).

Tellingly, BCRA does not use the term “Levin funds.™ bur mstead refers to “amouns
which are not subject to the Limitations, prohibitions, and reporting requirements of this Act
(other than any requirements of this subsection).” /d at é ALY 2 A NG, Thus. Levin funds
are defined by contrast 10 Federal funds subject to FECA's limitations, prohibitions and

reporting requirements,

“[ulnder FECA. ‘contributions” must be made with
funds that are subject to the Act’s disclosure requirements and source and amount limitations.
Such funds are known as ‘federal’ or ‘hard’ money.™ 124 S.Ct, at 648. The Court thus uses the
terms “Federal” money and **hard" money interchangeably.

In narrowly construing section 441i(d), the Coun noted that “there s nothing that
compels us to conclude that Congress intended *donations’ 10 include transfers of federal
money...” /d at 682 (emphasis added). Given the Court’s nomenclature. this strongly suggests
that the Court wag referring to only “hard” money-—money raised subject 1o the basic FECA
limitations and prohibitions of sections 441a and 44] b——and was not construing scction 441i(d)
to permit the donation or transfer of the very differently regulated Levin funds, Indecd. in
describing Levin funds, the Court noted thay “lelxeept for the $10.000 ¢ap and cenain related
restrictions . . . § 323(b)(2) leaves regulation of such contributions to the Stages, ™ Idate7]. It
makes no sense, given this description, to mterpret the Court’s overbreadth holding as
encompassing Levin funds within its use of the term “federal™ funds.

account—i.e., funds that have already been raised in compliance with FECA 's $OUrce. amount,
and disclosure limitations.” J4 at 681 (emphasis added). Thus. the Court limited 1ts overbreadth
concern only to donations made from a party’s “federal account ™ Even if one construed the
Court’s use of the Phrase “funds raised in compliance with FECA™ 1o include Levin funds—an
entirely unnatyral reading of the Court’s language—there is simply no basis to think that the
Court was including Levin funds in 1ts reference to funds from a “party’s federal account,™

Accordingly, a plain reading of BCRA and of McConnelf establishes that Levin funds are
not, for the purposes of the Supreme Cour’s overbreadth concemns, funds “from a party’s federal
account” or “raised in compliance with FECA ‘s source. amount, and disciosurc ltmitations ™ /4
As such, Levin funds are not the kind of funds that the Court intended Lo permit state partics to
donate or direct to tax exempt groups.

* services provided by a state, district or local pany commitice employee who spends more
than 2 quarter of histher time on federal elcction actvitjes,
2U8.C. § 431(20).



B. Legislative History. The author of the BCRA amendment that created Levin funds,
Senator Carl Levin (D-MI), repeatedly referred to the funds permitied by this provision as non-
Federal dollars. When introducing his amendment. Senator Levin explained,

this amendment will allow the use of some non-Federal dollars by Stare parties
for voter registration and get out the vote, where the contributions are allowed by
State law, where there is no reference to Federal candidates. where limited to
$10,000 of the contribution which is allowed by State law. and where the
allocation between Federal and non-Federal dollars is set by the Federal Election
Commission,

147 Cong. Rec. S3124 (daily ed. Mar. 29, 2001) (statement of Sen. Levin). {emphasis added).
Senator Levin continued:

This amendment provides some fine tuning in an arca where State partigs are
using non-Federal doliars, dollars allowed by State law., for some of the most
core activities that State parties are involved in; that is. voter registration and get
out the vote,

[W]e ought to allow State parties using non-Federal dollars. under very clear
limits, where there is not an identification of a Federal candidate. where there is 2
limit as to how much of those contrtbutions they can use. and where the
contributions are allowed by State faw . . .

{d. (emphasis added).

Senator Levin repeatedly emphasized two aspects of his amendment: it dealt only with
non-Federal funds and it restricted the use of these non-Federal funds 1o vorer registration and
get-out-the-vote efforts, This legislative history demonstrates a clear congressional intent that
the new category of funds creatcd by Scnator Levin's amendment he recognized as non-Foderal
Sunds with strict limitations on their use.

C. Commission interpretation. The Commission’s own interpretation of the Levin
Amendment supports the conclusion that such funds arc not 1o be considered “Federal™ funds
raised pursuant to the limitations, prohibitions and reporting requirements of FECA. In the
Explanation and Justification for the regulations impiementing the Levin Amendment, the
Commission recognized the non-Federal character of these funds-

BCRA’s Levin Amendment provides that State, district and logal pohtical party
committees may spend certain non-Federal fimeds for Federal clection activities if
those funds comply with certain requircments. 2 U.S.C. § 441 HBM 2 AN,
Thus, these funds are unlike F. ederal funds, which are fully subject 1o the Aty
requirements . . . .

67 Fed. Reg. 49085



The Commission separately defined “Federa) funds™in 11 CF.R. § 300.2(g) 10 mean
“funds that comply with the limitations. prohibitions and TEPOMING requirements of the Acr. ™ By
contrast, the Commission regulationsin 11 C.F.R, § 300.2(h) define “Levin funds™ as funds
“raised pursuant to || CFR 30031 ... " Tha PTovision. in tum. provides that Levin funds
“must be raised from donations that compiy with the laws of the State in which the State, district
or local party committee js organized.” 67 Fed. Reg. 49094,

Itis clear from the struemre of the regulations that the Commission disunguishes berween
“Federal funds™ and “Levip funds.™ Only “Federal funds™ are considered 10 be “funds that
comply with the limitations, prohibitions and reporting requirements of the Act.” Levin funds,
by contrast, are treated as “non-Federal™ funds that “comply with the laws of the State .. "

D. Anti-circumvention goals of BCRA,. Finally, construmg section 441i(d) 10 altow
State parties to donate Levin funds to tax eXxempt groups would open the door 10 widespread
circumvention of the carefully crafted protections of the Levin Amendment, |t Is unimawinable
that the Supreme Court intended this result in jts overbreadth analysis in Afec onnell

Although Levin funds are not subject to FECA s Iimitations, prohibitions and reporting
requirements, a state party’s use of such funds is highlv circumscribed. Most imponantly. Levin
funds may not be used to fund an activity that refors 10 a clearly identified candidate for federal
office. 2 U.S.C. § 441i(bY2)B)i). or to fund anv broadcastung. cable. or satelhite
communication, unless the tommunication refrs salely 1o a candidate for state or local office.

Whereas political party committees must abide by these restrictions in their use of Levin

expedient of transferring that money to outside groups which could then spend the funds for,
e.g.. broadcast ads that refer to federal candidates. Allowing such transfers would defeat the
carefully constructed set of fences and prohibitions thar Congress cstablished in the Levin

be spent for the Very purposes for which Congress expressly profibited the parties from spending
this money. In short, it would allow the stare partics 1o do indircctly what they cannot do
directly, and thus circumvent the spending restrictions of the Levin Amendment.

Accordingly, the Commissjon should not allow state. distric and local party commitiees
to donate or direct Levin funds to tax-cxempt organizations and thereby sunction the
circumvention of the BCRA provisions that restrict the expenditure of Levin funds—restrictions
fundamental 1o the very definition of Levin funds.

II1. Conclusion

The overbreadth concerns expressed by the Supreme Court i) MeConnell wil] be fully
remedied by the Commission’s adoption of regulations allowing state party commitiees to make
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We appreciate the opportunity to submit these comments.

Respectfully,
/s/ Fred Wertheimer /s/ Paul S. Rvan /s/ Lawrence Noble
Fred Wertheimer Paul S. Ryan Lawrence Noble
Democracy 21 Campaign Legai Center Center for Responsive Politics

Donald J. Simon

Sonosky, Chambers, Sachse
Endreson & Perry LLP

1425 K Street NW — Suite 600

Washington, DC 20005

Counsel to Democracy 21

Paul S. Ryan

Campaign Legal Center

1640 Rhode Island Ave. NW, Suite 650
Washington, DC 20036

202-736-2200

Counsel for the Campai gn Legal Center



