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Testimony of Michael Bassik, The Online Coalition
Hearing on Proposed Rulemaking on Internet Communications
June 29, 2005

Chairman Thomas and distinguished members of the Federal Election Commission: Thank you for
the opportunity to testify today. Iam pleased to represent The Online Coalition during these
proceedings.

The Online Coalition is a bipartisan group of more than 4,000 bloggers, activists, and everyday
cybercitizens. We were formed in March of this year in response to Commissioner Smith’s CNET
News interview, the title and content of which suggested the coming crackdown on blogging.

I plan to focus my attention today on the proposal to add the tetm “paid advertisements on the
Internet” to the definition of “public communication.”

Opver the past ten years, the Internet has grown into a political powerhouse that competes directly
with newspaper, radio, and television for its fair share of voter attention.

As a result, organizations, political parties, and candidates for federal office are now taking
advantage of the growth of the web by building robust websites to distribute information, organize
volunteers, and solicit contributions.

Many have also begun to dabble in paid online advertising.

Responding to the growth in online penetration and popularity, Republicans and Democrats have
started to integrate online marketing into their overall paid media strategies, spending more than $14
million last year to purchase billions of advertising impressions on over 100 leading websites, blogs,
and search engines.

While this number pales in comparison to the billions spent on television and tens of millions spent
on direct mail, it is still a significant number and represents an exponential increase over the 2000
election cycle.

As one of the few professional online media consultants in the country and after serving as the
online advertising agency of record for John Kerry for President and the Democratic National
Committee this past election cycle, I am intimately aware of the consequences of adding the term
“paid advertisements on the Internet” to the definition of “public communication.” Truthfully
speaking, I see absolutely no consequences to this change in the rules.

e Few, if any, individuals, lawyers or consultants set out to take advantage of the ability to
coordinate freely with respect to paid online advertising in 2004;

e  99% of paid political advertisements on the Internet carried proper disclaimers; and

¢ Despite the presence of what many consider to be a gaping loophole created by the Federal
Election Commission, not one single state or local party spent soft money online for the
purposes of influencing a federal election.



It has been argued that no one took advantage of these internet “advantages” because no one knew
they existed. This, however, is no reason to change the existing rules based on what amounts to a
hunch that abuse and corruption may one day befall the online advertising industry.

It appears, however, that we have no choice. We realize that it was a court — and not the FEC — that
brought about this NPRM.

So, what are we to do? How does the FEC comply with the court decision and not stifle democracy
at the same time?

The best course of action appears to be the expansion of the definition of “public communication”
to include paid advertisements on the Internet.

We arrive at this conclusion reluctantly. After all, the growth of the Internet as a political
information, fundraising, and marketing tool has been fueled, in part, by the Federal Election
Commission’s hands-off approach to online political communication and advertising.

We do, however, have a few additional comments.

The Internet has effectively put the power of advertising communication into the hands of every
citizen. For the same price as a yard sign or handful of bumper stickers, anyone can design and
putchase a small amount of advertising on the Internet. Ads on blogs, for example, cost as little at
$10 per week. Ads on search engines, such as Google, can cost just $.10 per click. In fact, The
Online Coalition is currently advertising the ability to endorse our FEC comment on Google for less
than $1 a day — 1,600 signatures and counting.

Should we really be treating inexpensive ads purchased by individuals the same way we treat multi-
million-dollar television buys? We would argue no.

We believe that there should be a spending threshold that must be surpassed before a paid
advertisement on the Internet is subject to disclaimer ot reporting requirements — especially if the
advertisement is purchased by an individual.

Yesterday, many ran from the question of what constitutes a reasonable threshold. We don’t blame
them. We do, however, have a suggestion.

The minimum to run a banner ad campaign on most newspaper websites and portals is roughly
$5,000. As such, we think the threshold for reporting and disclaimer requirements on paid
advertisements on the Internet should be no less than $5,000.01.

In addition, the Commission should clarify when disclaimers are required on paid advertisements on
the Internet and how they should appear. For example, disclaimers are not currently required on
“bumper stickers, pins, buttons, pens, skywriting, and similar items upon which the disclaimer
cannot be conveniently printed.”



In the past, the Commission has applied this principle to certain digital advertisements. The
Commission held that text messages sent to cellular telephones did not require disclaimers because
the size of the message rendered disclaimers inconvenient and impractical.

The commission should follow these precedents in only requiring disclaimers on ads that are large
enough to provide proper identification without rendering the advertisement useless.

Google text links, which only provide a maximum allocation of 95 characters including spaces,
should not be forced to carry disclaimers. The same should apply to small “tile” banner ads, such as
those that are often found on blogs.

Individuals should not need to consider the legal ramifications of disclaimers and reporting
requirements when only purchasing a small amount of advertising space on the Internet.

Forcing individuals to do so would be the equivalent of imposing a de facto gag on free speech on
the one medium that offers the most promise to inctrease patticipation in the democratic process.
We hope you would agree. Thank you.



COMMENTS
in re:
FEDERAL ELECTION COMMISSION
Notice of Proposed Rule-Making (NPRM)
on

Internet Communications
Notice 2005-10 [Federal Register Vol. 70, No. 63 (April 4, 2005, pp. 16967-16979)

Context and Executive Summary

The Federal Election Commission (FEC) has little choice but to maintain the status quo
in the matter at issue, regulation of “Internet Communications — exemption of the Internet
from CFR regulation under the Bipartisan Campaign Reform Act of 2002 (BCRA). This
does not mean permitting a loophole in BCRA regulation of political party committees.
These are the prime targets of CFR regulations and it clearly was the intent of Congress
that they not be allowed to use “soft money” to finance “public political advertising in
any form.” This interpretation establishes an essential context for regulation of Internet
use by political party committees. It does not establish a basis for regulating “Internet
communications” more generally. This standpoint also honors the admonition of the
Commission as well as the urging of many others, that BCRA requirements be provided a
“narrow” construction in the Internet arena. Thus, any redefinition of the key “public
communication” feature of the BCRA should be qualified to state: “general public
political advertising by political party committees that employs electronic media of any
sort, including those named in the Act.”

The Commission already recognizes the danger of overreaching in this arena. It should
thereby avoid trying to solve the seeming problem of Internet “exclusion” identified by
the Shays court via the back end of amending the “by means of” phrasing in 2 U.S.C.
431(22), rather than, directly and narrowly, via the front end of focus on the :
organizations implicated as in need of regulation by the BCRA, CFR and the history of
Congressional debates on campaign finance reform. After all, the mutable, dynamic,
innovative, informal and self-organizing qualities of the Internet would be most
endangered by FEC overreaching. There is great danger to overreaching if a “back end”
approach implied by the Notice is taken on this matter. There is, moreover, perhaps
arguably, insufficient legal basis for the Commission to adopt such an approach because
the Congress deliberately chose not to engage the question of Internet regulation via the
BCRA. The issue was avoided by the time of passage of the Act, politically, and the only
way that it can be engaged in any decisive way is by the Congress, politically. Perhaps
arguably, but in this author’s considered opinion, the Shays Court previously overreached
via its interpretation that the phrase “or any other form of general public political
advertising,” implied that the Internet must be specified in the definitions of “public
communication” and “political advertising.”

In its prior rulemaking to implement the BCRA, the Commission had properly excluded
the Internet, observing that:



“the Internet is not one of the eight types of mass communication Congress listed
in 2 U.S.C. 431(22)” and that “general language following a listing of specific
terms... does not evidence Congressional intent to include a separate and distinct
terms that is not listed, such as the Internet. 67 Fed. Reg. 49072.”

The precise nub of the “Internet Communications” issue was stated by the plaintiffs in the
Shays proceeding during the Commission’s proceedings on “soft money” rulemaking:
“appropriate disclosure requirements and funding restrictions apply to public
communications by political party committees via electronic means (emphasis the
author’s). The Commission should recall this as sufficient basis for a narrowly
constructed approach to regulation of political speech via the Internet as recommended
earlier in this commentary. The Commission is also advised to recall, in its own
language, that ““Federal election activity” is “defined by the Act...and the definition
includes no mention of the Internet.” The implication is unmistakable: Rather than
proceed to respond to the (overreaching) decision of the Shays court in a way that
threatens the “unique nature” of the Internet, the FEC would be well advised to remand
the issue back to the Congress for further deliberation and decision to amend the Act.

Guiding Principles

The comments to follow accord with the “principles” to guide “possible regulation of
‘online political speech of individuals” set forth by the Center for Democracy and
Technology and supported by about 1,000 signatories. 2 Numbers 4-7 among the Center’s
eleven principles are most germane to this commentary:

“4. The Federal Election Commission (FEC) should adopt a presumption against the
regulation of election-related speech by individuals on the Internet, and should avoid
prophylactic rules aimed at hypothetical...harms... Instead, the Commission should limit
regulation to those activities where there is a record of demonstrable harm.

5. If in the future evidence arises that individuals’ Internet activities are undermining the
purpose of the federal campaign finance laws, any resulting regulation should be
narrowly delineated to avoid chilling constitutionally protected speech. The Commission
should eschew a legalistic and overly formal approach to the application of campaign
finance laws....

** Background on This Principle: Speaking out during an election is a constitutional

right. The government needs to be very careful when it tries to regulate pohtlcal speech.
..even if the FEC finds clear evidence that wealthy interests are engaging in practices

that corrupt the political process, we believe it must write rules that are very narrow and

1IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA!
CHRISTOPHER SHAYS and MARTIN MEEHAN, Plaintiffs, v. FEDERAL ELECTION COMMISSION,
Defendant, Civil Action No. 02-CV-1984 (CKK), MOTION FOR SUMMARY JUDGMENT (P.37).

2 As set forth by John Morris of the Center (jmorris@cdt.org) via an e-mail distributed by Steven Clift
(clift@publicus.net) through his Democracy Online DO-WIRE listserve on 27 May, 2005.



clear, so that it does not also regulate or chill the online speech of small, independent
political speakers.

6. Ordinary people should be able to broadly engage in volunteer and independent
political activity without running afoul of the law or requiring consultation with counsel.
The FEC should make clear that such activities are... beyond the scope of all campaign
finance regulation (including disclaimers... emphasis mine).

7. Individuals should be able to collaborate with other such individuals to engage in a
very substantial amount of independent election related speech online without being
deemed a “political committee.”

“Public Communications” via the Internet

Not being in a position of simply adding the Internet to the list of “by means of” media in
the BCRA definition of “public communication” (a change that would have to be made
by Congressional amendment), the FEC finds itself in the position of having to include
the Internet -- following the objections to its exclusion in Shays v. Federal Election
Commission - by insinuating it as falling under the purview of the final phrase in the list:
“any other form of general public political advertising” [2 U.S.C. 431(22)]. This puts the
Commission into a very awkward position in trying to frame appropriate responses to the
DC Circuit Court decision. Only a small portion of Internet activity can be considered
“advertising” and only a small portion of the latter can be considered “political
advertising.” Thus, there is a real danger of seriously injuring an elephant with
regulations that amount to swatting flies on the elephant’s hide.

Under the circumstances; that is, without explicit Congressional authorization otherwise,
the Commission should continue to retain a general exclusion of Internet communications
from the definition of “public communication” — with exception only of Internet
communications that provide political (“PASO”) advertising (see below) by political
party or federal candidate committees. The Commission proposes to veer from this policy
in cases of “advertisements where another person or entity has been paid to carry the
advertisement on its website.”” But for disclosures or disclaimers (see the section below
on these), this would be poor policy. Why? — Because it is discriminatory, favoring
established, largely centralized, conventional media with respect to decentralized, mostly
disestablished Imernet media. The former rely upon advertising to survive. Why not
Internet media? Many Internet media have disappeared for lack of even modest
advertising revenues. Many more are struggling financially. It is doubtful that the
Commission’s proposed change would withstand legal challenge.

Another problem with the Commission’s proposed ruling is that, as introduced in col.1 of
page 16969 of the “Proposed Rules,” it is indiscriminate in its wording and, thereby, in
the potential scope of its applicability. It refers to paid political advertising generally, not
to that which only “refers to a clearly identified candidate for Federal office...and that
promotes or supports a candidate for that office, or attacks or opposes a candidate for that
office” (PASOs). The proposed rule should be worded so that it governs PASO



advertising more precisely. Advertising is also “speech.” Any proposition that purports to
regulate political speech on the Internet must be de-minimus — with the narrowest
possible construction. Rather than arbitrarily trying to redefine “public communication”
within the terms of BCRA, and emerging with what may turn out to be a practically null
change or unenforceable rule, the Commission would do well to send the matter back to
the Congress for their reconsideration.

“Generic campaign activity”

The Bipartisan Campaign Reform Act of 2002 (BCRA) defines “generic campaign
activity” as “campaign activity that promotes a political party and does not promote a
[Federal] candidate or non-federal candidate” (2 U.S.C. 431(21)). “Public
communication” is considered to be such an activity. So, FEC regulations CFR Part 100,
paragraph 100.25, defines generic campaign activity more specifically as “a public
communication that promotes or opposes a political party and does not promote or
oppose a clearly identified Federal candidate or a non-Federal candidate. Note that this
definition does not include “party-building”activities.> Most of these have come to be
treated as “Federal election activity” subject to regulation because they are presumably
“connected” to elections that feature candidates for Federal office. “Type 2” of the latter
cross references “generic campaign activity” so that this category becomes a sub-
category of “Federal election activity.”* This categorization is mistaken, as many of the
Type 1 and Type 2 activities undertaken by sub-national political party committees have,
at the times when they are undertaken, little or no connection to Federal elections. They
are primarily localized and oriented to state and local elections. The lack of an
appropriate, localized definition or effective focus upon “party building” activity in this
definitional morass is, at best, problematic, and at worst, harmful to political parties as
many commentators observed when campaign finance reform was being debated, pre-
passage of BCRA. The definition of “generic campaign activity” is thus unsatisfactory,
but the Commission would have to ask Congress to revisit BCRA to obtain any basis for
redefinition that would make any substantial difference.

Internet Public Communication (as) Media

The implication pointed to by earlier paragraphs now can be put more precisely: Internet
public communications should be afforded the same exemption as broadcast media. They
are media. As a recent headline in a major metropolitan newspaper stated: “Websites
offer citizens a chance to write stories, rival traditional media.” Public Radio
International’s Christopher Lydon repeats daily, in announcing his interactive “Open

2 Party-building activities include voter registration (an activity that, in all states, must be carried out
several weeks in advance of elections), identification (ID) of those eligible to be members of an electorate;
provision of information on party principles, positions on issues, organizations, forums, officials, et al ;
sponsoring forums on issues, organizing “meetups” or social events, doing collaborative projects with other
community-based organizations, and doing many activities that fall under the rubric of GOTV (“get out the
vote”) that may not involve PASO with respect to federal or other candidates that may or may not be on the
ballot.

4 FEC notice, op.cit., page 16968, foatnote 2,

3 Light, Joe (2005), “Spreadin’ the news, 1 volunteer at a time,” THE BOSTON GLOBE (June 25).



Source” program that, via the Internet: “Readers become writers and listeners become
broadcasters.”

The movement towards “citizen’s journalism” and the increasing role of bloggers vis a
vis mainstream media (MSM) should be sufficient to remind the Commission of the
original meaning of the First Amendment — that it focuses on persons, not journalists or
media organizations -- as if every person had a printing press, which now they nearly,
practically do, along with a keyboard.® Businesses were not recognized as “legal persons”
until 1886. Thus, public communications via the Internet should qualify for the “press
exemption.” If the Commission decides, however, that the exemption should be extended
only to “bloggers,” then it should apply even if a blogger uses corporate-owned
computers (as, for example, if a blogger is “a corporate employee who blogs on her lunch
hour).” Such a restriction, however, means that the Commission will have to struggle
with a difficult question of definition: What is a blogger?, a question that begs an
arbitrary answer in the dynamic, mutable arena of the World Wide Web.

Political Volunteer Activity

The Commission’s comments relative to “Internet Communications — Proposed 11 CFR
100.26” (Proposed Rules, p.16971) reveal a remarkable misunderstanding with regard to
the nature of political volunteer activity. The “soapbox in a public square” public speaker
example is quite malapropos as a lead-in to the Commission’s question of “cost,”
especially since such activity should not be imaginable as a possible target of
governmental regulation. The relevant cost of volunteerism is opportunity cost. Direct
monetary outlays of the sort that preoccupy the Commission are the least of it. The
opportunity costs of volunteers’ time, not defined or valued by the BCRA, are what really
needs to be weighed; and FEC regulations must take great care to reduce these costs or at
least not increase them. Unfortunately, as revealed by the writing of one of the
Commissioners, CFR regulations have too often violated the latter precept.®

It is important to note that the highly restricted definition of Internet communications

¢ Outing, Steve (2005), “The 11 Layers of Citizen Journalism,” : o
www._poynter.org/content_view.asp?id=83126 (14 June), one of many good examples of online citizen
journalism collected by Steve Clift via http://www.dowire.org/wiki/Citizen_journalism_online . See also:
Dube, Jonathan (2005), “Legal Guide to Weblogs.” CyberJournalist.net Publisher, which opens with the
line: “Blogging is publishing,” in clift@publicus.net, DO-WIRE for 21 June, 2005. Richard Lewis, on his
website and blog via www.TakeBackAmerica.tv, has written more directly on the fact that the First
Amendment pertains to “living persons,” each potentially with their own “press,” with reference to state
constitutions as well as the federal. E.G., Section 8 of the Kentucky Bill of Rights: “Printing presses shall
be free to every person who undertakes to examine the proceedings of the General Assembly or any branch
of government, and no law shall ever be made to restrain the right thereof. Ever person may freely and fully
speak, write and print on any subject, being responsible for the abuse of that liberty” (quoted in the section
“Campaign Reform — I call it Fraud - you decide!”

7 This is implied by, and the quote is taken from, Hasen, Richard L. (2005), “The Ripple Effects of the
FEC’s Rules on Political Blogging...,” FindLaw’s Legal Commentary Writ (http://writ.news.findlaw.com,
April 5, 2005).

® See, for example, among other writings: Smith, Bradley (2000), “Address to the Catholic University Law
Review Symposium on Election Law Reform.” Washington, D.C. (September 23).




subject to Commission purview under the terms of reference (ToR) of the BCRA
proposed earlier exclude such communications as may serve to elicit and inform political
volunteer activity without engaging in PASO advertising, including Internet
communications by political party committees and candidates for the sake of recruiting
and engaging volunteers.

The purview of FEC regulation of Internet communications that might impact political
volunteer activity must be further circumscribed in addressing the value of “in kind”
contributions to facilitate volunteer activity. The focus of the BCRA and the FEC is
misplaced with respect to corporate donations of computer and Internet facilities used by
volunteers without qualification as to corporate size. The literature on firm size has long
since revealed that public features, impacts or implications of the private corporation
increase with size. There are at least substantial quantitative and qualitative differences
between big business and small. The corporate aspects of FEC purview of Internet
communications, therefore, should be entirely limited to the “big” business part of the
corporate sector, exempting small business’. The latter could be defined using Small
Business Administration criteria. Cost and allocation criteria (see below) would be
onerous for small business.

Costs and Allocations

Requirements to account for and allocate the costs of Internet communications should be
restricted to large corporations. These include not-for-profit corporations.

From an economist’s standpoint, the most appropriate basis for allocation would be the
marginal costs of PASO Internet communications. These are more readily measurable or
computable than “allocation calculations” based on questionable percentages or more or
less arbitrary cost assignments.

An issue here not raised by the Commission’s April 4, 2005 Notice should also be
addressed or hereby identified for future deliberation — that of Internet communications
within large corporations that own media organizations. Those that implicate “costs,”
“allocations,” “coordination,” “disclosure” or other issues of concern in the Notice should
become the subjects of FEC regulatory purview to the extent that “public
communications” of PASO or “generic campaign activity” types are subjects of intra-

corporate Internet communications.
Disclaimers and Disclosures

Any “general public political advertising” on an Internet website or blog should be
required to carry a disclaimer or disclosure if there is any source (“disbursement”)
involved other than the website’s or blog’s own author, or some monetary or other
transactional (“expenditure™) basis upon which political advertising has been provided.
The issues involved here are less those of campaign finance regulation than of intellectual

? This point of using corporate size as a discriminator could be made, and has been made, more generally
with regard to government regulation, but this is not the place to elaborate it.



honesty, journalistic integrity and accountability in the “marketplace of ideas” that the
political arena is supposed to represent.

Coordination

The “coordination” strictures governing public communications are, in this writer’s
opinion, arbitrary, difficult to enforce and contrary to the First Amendment. At least in
the case of Internet communications, FEC rules should not apply but for the requirements
to provide disclaimers and/or disclosures as indicated above.

BCRA: Needs to be Radically Revamped

Any amendments to FEC rules to implement the BCRA following on the NPRM
addressed herein will not obviate the need to take the fundamental issue of FEC
regulation of political speech over the Internet back to where it belongs -- the U.S.
Congress for resolution, politically. This should be done in context — in recognition of the
fact that the Act has failed to achieve reformers’ goals and needs to be radically
revamped.

Review and revision of the Act should be guided by two observations

(1) Money will always find a way to influence politics; the only substantial antidote
to money is peoples’ time; and therefore. ..

(2) CFR regulation must focus on how to recognize, value and encourage (peoples’
volunteer) contributions of time.

An alternative approach to campaign finance reform based on time rather than money is
presented in the author’s book, WE, THE PEOPLE: A Conservative Populism (Alpha
Publishing, Inc., 2004).

Peter Bearse, Ph.D., author, local political activist and
International Consulting Economist recently in Iraq. June 23, 2005



Pmsuantto the 30 June 2005 e-mai] I reoenved from Attomey Sfena and my phone o
conversation of today with Mary Dove, I hereby enclose a few “Supplemental Materials™

These materials serve to:

(1) Highlight the highly individualistic and politically “grassroots” nature of Internet
communications, qualities that any new rules should do nothing to deter. I hesitate
even to apply a “political” adjective here because many such communications
may be quite personal in nature or indistinguishable from interpersonal
communications, akin to neighbors sharing views on candidates “over the back
fence” as in pre-Internet times. In my opinion, campaign finance reform has
already gone too far towards infringing upon First Amendment rights and should
do no more.

(2) Also reveal the somewhat inchoate, individualistic, personal, mutable and
idiosyncratic nature of blogging, which should give pause to the FEC’s apparent
view of blogs as a readily discemible and sensible target for any new rules.

The Doonesbury cartoon adds some leaven of humor, I hope, to the serious undertaking
of rulemaking. In addition, though, it helps to make a serious point along with the recent
clipping from PARADE Magazine — that the “blogosphere” is overwhelmingly populated
by people who operate their blogs on a shoestring or a wish and a prayer. The bloggers
that you heard testify represent nothing more than a very tiny tip of an enormous and
rapidly growing iceberg, not bloggers representative of blogging.

The fact-that the latter is increasingly popular leads to another note of caution: Any
“overreaching” by the Commission is likely to spark a popular reaction, especially with
2006 elections already on the political horizon. As Commissioner Weintraub remarked to
me in response to the first part of my testimony, the FEC cannot “remand” anything to
the Congress; however, a large number of people can. That is what the grassroots politics
that I and my book represent, now highly amplified by the Internet. Thusfar, the process
auguring new rules to govern Internet political communications has proceeded largely
under the popular political and media radar. Now, you are about to affect very large

| ery quickly become aware of how they may be affected.




changing, variegated set of new organizational forms. Superficially, many will appear to
be subject to regulations as PCs. Under the rubric of CFR, the FEC may be tempted to
apply new rules to a “PC” definition. Don’t go there. The Commission would set itself up
for a fall if it does. It cannot operate quickly or cost-effectively enough to even try to
regulate Internet organizational mutations. It will be very difficult for the FEC even to get
a handle on blogs. The challenge is akin to hunting a heffalump except in the most
obvious cases. But, even in the case of DailyKos.com, what are you facing? — not a well-
defined, conventional organizational form but an evolving complex of blogs within blogs.
The wise man looks to feasibility as well as desirability or legality when trying to
regulate even a small part of a fast-changing, complex universe. Just as money always
manages to find its way into politics in spite of regulatory barriers, the Internet forms can
and would mutate to avoid constraints. See Seth Godin’s “The Blog of Things to Come,”
for example, and note that it was written nearly two years ago!

Thank you for your attention, your consideration and for the help of your very kind,
responsive, considerate, professional and helpful staff.

With best wishes for a thoughtful rulemaking process, one
that will help advance peoples’ “grassroots” political participation, I am...

Sincerely yours,
Vit

PETER BEARSE, Ph.D., author,
local political activist and International Consulting Economist

P.S. You should have already received a supplemental item submitted earlier via
Attorney Sferra — Chapter 8 of my new book, WE THE PEOPLE: A Conservative
Populism, entitled “Digital Democracy: The ‘Web, ‘Net and Media of Politics.”
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the urge to discuss
minor league baseball
- statistics, celebrity gos-
sip, Dutch tulip cultiva-
tion or French cuisine
with a vast, appreciative audience?
Have you thought about creating a
personal Web
site but been dis-
couraged by the
technical hur-
dles? Pethaps it’s
time you discov-
ered the power -
of the blog. ‘
You’ve likely
heard about the
blog phenome-
non and won-
dered what all
the hoopla is
about. A blog—
short for Web
log—is an online
diary that looks
like a Web page N
but is incredibly simple to create and
update by posting text, photos or links
to other sites. Because they’re free'and
easy to use, blogs have skyrocketed in
“We’re seeing about 30,000 new
Web logs created every day, along with
more than 500,000 new posts,” says
David Sifry, CEO of Technorati.com,

AVE YOU EVER FELT

By Robert Moritz

a Website that tracks blogs. “The Blog-
osphere is doubling in size every five
months. People are talking to their
communities, and the communities
are responding. It’s growing faster

than the Web did.”

- The rapid growth is due mostly "

to an array of online services that |

require virtually no technical
know-how to use (see box). As a re-
sult, ordinary people are creating
blogs on just about every topic
imaginable—from the political to
the comical to the educational and
inspirational. Odds are, if you can
think of it, there is a blogger out_

there typing about it.
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. - he could share
- his thoughtson | |

q H'G”TECH FAM"-Y LIVING —_
Millions of Americans are creating
online diaries—or “blogs”—to post
their ideas and opinions on the Web.

~"“I wanted something positive to come out of my experi
ence, so I decided to start a blog,” says Jeannette Vagnozzi
40, an administrator for the city of La Verne, Calif. Jeannett:
was diagnosed with breast cancer last July. She launched he
blog, called “TwoHands” (2hands.blogspot.com), two days later

Although she created her blog to keep family anc
friends informed about her treatment, Vagnozzi hopec
that others might also benefit from reading about her ex
periences. They have. To date, mote than 30,000 people
have read her postings, including her final pathology re
port, which showed no residual sign of cancer. '

While the majority of blogs are like “Two Hands”—per.
sonal journals complete with photographs and links tc
other blogs and Web sites of interest—many focus on spe-
cific topics like movies, sports and politics.

Kevin Agee,
20, of Spring-
field, Mo., cre- B
ated a blog so |

his favorite base- i
ball team, the
Kansas City ||
Royals. Hisblog ||
isnowlocatedat
all-baseball.com/kauffman
though he created his
first one using the on-
line service “Blogger”
(see box):.

“It started as a casual
hobby, but now I spend
two hours a day writing
my posts,” says Agee.
“The most fulfilling
part is knowing that
my thoughts and words
are out there for the
world to read.” '

Amy Sherman, au-
thor of the “Cooking
With Amy” food blog ,

 (cookingwithamy.blogspot.com), agrees. “When you write in
a private journal, it’s a very personal meditation,” she ex-
plains. “With a blog, you are expressing yourself to an
audience of people who are interested in what you have
to say. Blogs are what the Internet was supposed to be
about—making it easy to reach out and connect.” -
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Ordinary
people are
creating blogs
on every topic
imaginable—
from the
comical to the
inspirational.

Visit www.parade.com and dlick on “WebLinks” to find
more blogging tips and links—and to learn how the author
created a blog for his dog, Ruby, in less than five minutes.



—

54

84|

Opinion

ST

AN A s

Edited by Robert Schlesinger

‘Hands

Robert Schlesinger

ho is a reporter these days? And who
gets to decide?
The Federal Election Commission

may take a shot at choosing. Starting today, the
Federal Election Commission will hold two days
of public hearings looking into the extent to
which it should regulate politics on the Internet.
(The question of whether to regulate politics on
the Internet was answered by a federal judge
who said that the Commission's initial effort to
avoid doing anything was illegal.)

Among the issues they’ll consider are wheth-
er bloggers should get the exemption from cam-
paign finance laws accorded the media, what
kind of actions on the Internet qualify as politi
contributions and under what circumstan
Internet activity requires disclosure of who paid
for what.

oft

rations, labor unions and the political parties
can open loopholes big enough to drive elections
through.

Everyone says that the commission should use
as light a touch as is necessary — but the defini-
tion of “necessary” is the crux of the debate.

The biggest issue for the anti-regulation
crowd is the media exemption.

“To me, there is not a distinction between
me talking about the news and Rush Limbaugh
talking about the news and Aaron Brown talking
about the news,” said Markos Moulitsas, who
runs the lefty blog Daily Kos. “The notion that
we are somehow different from the more tradi-
tional media is completely absurd.”

A reasonable point, but when the blogger in
question is not Daily Kos or RedState.org but is
a Jeff Guckert/Jeff Gannon — not journalism but
partisan transcription — the issue gets fuzzier.

And regulation proponents conjure more

It can get fairly technical and minute, which ~ extreme potential problems when the parties,
may be why the mainstream media has pretty  corporations or unions, restricted on how much
much jgnored the story. But the issues are huge:  they can spend offline, start seriously investing
Not just who's a reporter, but whether the Inter-  on the Web. “You don't want the Internet to
net will be allowed to bloom as an open political become the funnel for ... spending hundreds of

petri dish and whether the Internet should be thousands or millions of dollars for production .

of an ad that [such a group] shows on its Web
site,” said Larry Noble, a former FEC
general counsel, “and [then] claims
an exemption just because it's be-
ing shown on the Web site.”
Added Carol Darr, a regula-
tion proponen

allowed to become a campaign finance
“neutral zone” where big corpo- :

tute for Politics, Democracy
d the Internet: “I see it as
e end of campaign finance
regulation.”

The disconnect stems
from trying to apply
i970s-era iaws to 2lst-
century forms of com-

my Internet

munication that are still evolving “You knew
who [the media] were — they were the guys with
press passes stuck in their fedoras,” Darr said.

%W%ymmﬁ@ﬂateit
the same old way.”

Andthwedayswﬂéc‘ anybody can be the

ia, “This is the first mq e Ty of

d that's truly a mass medium,” Moulit-
sas said. “Anybody can participate — there’s no
barrierto entry”

A much wider pool of political activists makes
detailed campaign finance regulations problem-
atic. “Before you had the Internet, you had a
little, elite group of politicos doing politics,” Darr
said. “When you had that system, as a small
group of people you could have a lot of detailed
regulations because everybody had access to

legal advice”
Or as Michael Krem of the conservative
RedState.org put it: ey regulate this, it will

once again become the purview of those that
have attorneys and those that have budgets.”

(The commission could take care of this broad
issue easily. According to Noble, the vast major
ity of Internet activity should be ruled inviolable
as being under the commission’s individual vol-
unteer exception.)

Ultimately, the commission would be wise to
make as much Internet activity inviolable as is
possible. The Internet has unmatched potential
for energizing the political process. That po-
tential includes the possibility — and the prob-
ability — that the elites will use it to subvert the
campaign finance system. But here’s the thing:
That system is already a mess and history tells
us that closing one loophole only leads to the
discovery of others. Not that those loopholes
shouldn’t be closed. But as Krempasky and

others point out: "Pmi’s%e%eﬂe
trying to fix” We don't know m whente
the abuses will come. (“Often what you think will
be the big issue next time will not be,” Noble ac-
knowledged. “And something that you were not
expecting comes back to bite you.)

to Impinge on the growth of the a
political tool. The commission will likely have to

revisit this subject in coming years, but for now,
lessismore.

 Mlustration by Sara Baumberset/ - Pobert Schlesinger is an Examiner contributing
Eminet/AP photo  gdlitor

Not a joke ...

Keeping its focus on issues of only the greatest import,
the House voted last week to amend the Constitution to ban
the burning of the US. flag. Hopefully they’ll remember to
also amend the Section Title 86, Chapter 10, subsection 176,
part (k) of the U.S. Code, which states: “The flag, when it is
in such condition that it is no longer a fitting emblem for
display, should be destroyed in a dignified way, preferably
by burning”

“In response, the House Republicans are also calling for
tattered flags to be kept alive via a feeding tube,” Jon Stew-
art joked after reading that flag-burning section of the code.
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The Battle for Eardrums
Begins With Podcasts

file-that can be created by anyone — add a

¢rophone to your comp and you're
well on your way. The Tile begins its public
Wewhenyudphoe’ltma‘Webme.lvul-

, that was d
in one brilliant, dazziing Apple
released a new version of its ITunes soft-
ware with tlity built in.

-on — making browsing easy. When you
something that looks interesting, it
s only one click to subscribe, and you're

g
]

E

able for anyone to load to a i

%

else’s server will now keep
. player perpetually well
you won't have to pay a penny

's sleek online music store, it

L

1
£

8 rd
term paed for the 10 podcasts, too. What is unezpected is the
variety of initial offerings. Blogs
The delivery mechanism for a podcast o0 0
is rather slick. There’s no need tikely app O StrANg be
10 go to the trouble of browsing the Website  oypecieq to be about the same as that of the
material: the new stuff .0 vergions — or even less, given the time-

Bdall Stross is a historian and author

mmmgmndtummm;:yudm
But audio bl constitute one of the
21 mmte%moﬂcmd at iTunes’ pod-

brands — %‘Wﬂ ABC News
and ESPN Br ing

“] was surprised to see how prominent
podcasting was,” Gene Munster, senior re-
search anatyst at Piper Jaffray, told me last
week, after he saw the new iTunes store. Mr.

d his h hesis: the pod-

casting p had simply 00
large for Apple to ignore — it had to em-
brgceitormist". By opting to embrace,

Corporation, from Al
Franken and hip tips r Eye
for the Straight Guy” Fab Five — help.to
pull the curious in.

Ot course, the' amount of time available
for listening to a portable player is finite,
eved if an iPod’s buds were to be perma-
mﬂylmpluted'lhemorewenstmmn%

-doesn’t it stand to reason thal
we less time for paid ones? When Ap-

ple makes it so easy for a visitor to its
ieed in Silicon Valley. E-mail:ddo- [Tunes store to find freebies, isn't it sabotag-
\ mes.com. ing its own commercial interests? :

v )
Shreading audible.com,
The IRod Wealth ~ 2UCiie.COM

. CONSUMER CONTENT

The surging poputarity of Apple's | REVENUE, QUARTERLY .
5ot Gt Kuioie Som, the exciusive

supplier of more than 17,000 audio
200k titles for the devices.
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The New York Times

the i regains the aura of revolu-

tionary; by introducing many people to pod-

casts, he added, A”lfp:Zm reinvigorate
the "

Apple’s decision to add podcast sub-
L

‘tential problems for another supplier: Audi-

bie, Apple's exclustve supplier of more than
17,000 audiq book titles for the iPod. At its
own Web site, Audible sells the, j

either & 1a carte or as partof a

bundle.

It also exclusively sells audio % ver-
of well-known ing

R St Yourasl. The Rew Yorker (3

new offering) and, yes, we would be remiss
H we failed to mention, The New York

. Times, Click to subscribe, pay and your

portable player will be automatically updat-
ed, just like a podcast subscription. The bnly
difference is that intermediate step of
“pay.” (Did it stand out?) Will no-name pod-
casts dent Audible’s famous-names busi-
ness? . T
Audible’s investors did not show signs of
concern. The company’s share price rose
slightly in the foyr days after Apple’s em-
brace of podcasts. Among these sharehold-
ers undoubtedly are the same investors who
were bel s in the cial p
of spoken-word audio for digital players
when there were many doubters, the same
ones who helped to rescue the company af-
ter it had fallen to penny-stock depths from
its giddy heights of the dot-com bubble. To-
day Audible is profitable and enjoys a mar-
ket capitalization of $412 million; this year,
the company is on grack to reach revenue of
$62 million, up 80 percent from the previous

year.

It's impossible to imagine Audible’s hap-
py and healthy today without noting
that it is the direct beneficiary of the won-

MITITRIEN AN

drous success of the iPod. Although Audi-

‘ble’s software for protecting copyrighted

files is embedded in digital
more than 35 manufacturers, Don Katz, Au- .
dible’s chief executive, said, “If the iPod
hadn’t come along, our accelerated growth .
wouldn't have happened.” .

Mr. Munster of Piper Jaffray is bullish
about Audibie’s prospects and predicts that
Apple’s support of podcasting
ty help Audible because it will increase
awareness of spoken-word p! L
Ultimately, awareness will lead back to Au-
dible's core business, audio books, which ac-
count for 90 percent of its revenue. He also
points out that Audible's exclusive agree-
ment with Apple runs through September
2007; under that agreement, Apple cannot
charge for spoken-word programming other
than Audible’s.

But Audible is free to try to add a new line
of business serving anyone who wants to at-
temptmmakeap:ylngbusmeesmo!pod—
casting. Audibie has not yet itroduced its
services for eatrepreneurial podcasters, but
it did release a white paper last week that
floated two possible business modeis for fu-
ture clieats. Ope is a subscription-based -
modgel, for which it atready has the infra-
structure. But. the 9u\>er, “ o pod-
casting,” would take it into terra incognita,
where the discordant sound of the first com-
mercial'is heard. (It would also be the mo-
ment when advertisers would want those
eardrums to be counted.)

The very prospect is certain to raise hack-
les among pod ploneers. A p
this, Audible compares the present with that
time in the 1990's when the Internet, then re-
served for academic and government use,
was first opened to commerce. The report
predicts that resistance will be overcome to-
day, just as it was then.

Last week, Apple trumpeted its support of

ing with a icalt d

but undeniably catchy tag line: “Podcast-
ing. The next generation of radio.”

At the same time, Audible brought out its
own print ad: “Audible.com announces a
revolutionary breakthrough in podcasting.
Profit.” a
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We are losing it.

The First Amendment, I mean. If we have to look

over our shoulders in fear of government hounds

even when talking about politics on the most
democratic and easy-to-access soap box ever --
namely, the Internet -- our freedom of speech is in
may muy trouble. Not that it isn't in plenty already.

The recent McCain-Feingold campaign finance reform
muzzles speech politicians don't like. Speech critical
of them. If the news coming from the Federal

Elections Commission is any clue, things are about to
get worse.

FEC commissioner Bradley Smith, one of the good
guys, notes that the regulation being proposed would
open the door to stomping hardest the persons with
the least resources. As he puts it, "A wealthy guy
like George Soros, who can spend his millions, or
Rupert Murdoch, who can own a network, will have
heightened influence. Your average small business
doesn't have that possibility. They can, however, go
onto the Internet. But now we are going to say, 'No,
you can't take it on the Internet either.'"

We must fight back. If the new requlations are
indeed imposed, let's treat a single assault on a
single Internet publisher for a single alleged free
speech "transgression" as an assault on all of us.

Therefore, as soon as one guy talking politics on the
Net is targeted for having the wrong political opinion
or linking to the wrong political website, every other
concerned netizen should repeat the same violation.
Let them bring up a million people on charges for
talking out of turn, instead of just one.

This is Common Sense. I'm Paul Jacob.
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Disclaimer:

The opinions expressed in Common Sense are Paul
Jacob's and may not necessarily represent the
position of Americans for Limited Government,
AMmericans for Limited Government Foundation, U.S.
Term Limits or the U.S. Term Limits Foundation.
Paul's Common Sense commentaries are heard on
radlo stations nationwide and on the Internet.
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The Blog of Things To Come

The history of the Internet has been
about people trying to get the same

things they already get, but cheaper
faster, or more easily.

Banner ads are just online billboards. Email is just an
online fax. Search engines are just a better, faster library.
We didn’t change our lives—we just used the Net to make

. our lives faster and more flexible. '

That's where Joi Ito comes in.

Joi is one of the preeminent bloggers working today (A
blog is an electronic Weblog, a diary filled with quick posts
and links.) But Joi isn’t doing what almost everyone else is

- doing with their blogs. The typical blog contains unin-
‘formed opinion about world events, or overlong posts

.. about the weather or your uncle Bob. Ef_ty%?y%

: (narcissistic and often focused on how & get other people to

E ﬁk m:s to your blog, so that both blogs will rank

{77 |higher in Google searches. '

' The typical blog addresses a variety of needs that already
existed in the offline world: the desire for attentionfthe
urge to eggess 10u1:self a way to pass the time at w@(.
Not Joi's. (To find his blog, visit http://joi.ito.com, or go to’
Google and type ‘Joi.”) S

' Joi has decided that instead of using a blog to make his
life function better, he would change his life to make it

- work better with his blog. As an enormously successful
entrepreneur, political rabble-rouser, and investor, Joi’s
not a typical “Hey, look at mel” blogger. He created one of
Japan'’s first personal Web sites, was the chairman of
Infoseek Japan, and wmﬂ&nﬁl\ljo\nxmmr‘wﬁd. He's
also eager to see how this experiment changes his life.

When Joi is online (six or eight hours a day), a camera
broadcasts him as he types. If you want him to invest in
your company, he'll point you to a discussion of his
investment process and his standard terms, both of which

. are posted online. He'll enc¢ourage you to talk to the CEOs
of comEa.nies that he invests in (all just a click away). If
you send him a proposal, he’s likely to turn it down, but
‘he'll encourage fou to post it on the blog, participate in an
online discussion, and see what the thousands of people

‘ who read it have to say. It will help sharpen your message.

- It's important, though, to not think of this as Joi's pow-

- erful new network or Joi's group. “Joi Ito is no longer a
name, it's a place,” he says. He coordinates a collective,
one in which he’s a member, not the chief. He's oné 8t

" | group started sh

"1 joined the online discussion instead.

what he calls “a posse” of 70 or 80 people who are almost
always hanging outn his blog’s chatroom, 24 hours a day,

keeping order, doing research, responding to queries, and
' helping_ out. When I met Joi at a conference, he was blog-
ging it, in rea] ume, over the wireless ncﬁork Others in the

*

eir questions with Joi, and he
passed the questions on. Suddenly, it wasn’t 30 people on a
panel—it was 110 people, all around the world. Some of
those in the live group then opened their laptops and

Every time Joi posts a comment on his blog, many peo-
ple respond to it. Post a stupid remark and the group is
likely to shout you down. ,

Surprisingly, this doesn’t
lead as much to groupthink
as it does to civil bchavio;é)

So is it working?

Joi tells mie that he’s more
productive than ever. He
doesn’t need employees; he
has the posse. One day, Joi
came up with an idea fora
clever device called a Heckle-
bot. A simple scrolling LED
display (the kind they have
announcing the lotto results -
at your local 7-Eleven), it
would be hooked up to his
blog’s chat room. That way, " " .
any time someone wanted to make a commcnt to 101 or
anyone with him, she could just send a message to the
Hecklebot. Two weeks after Joi posted the idea, someone
in the posse built one and sent it to him.

This is the virtual organization in action. It’s about peo-
ple leaning into the Web, counting on it for organization,
sustenance, and psychic and monetary rewards—and doing
things with it that were inconceivable just three years ago.

‘This is not about faster or cheaper. It's about very fas

very flexible, sometimes very deep links with strangers
'-—---—-' .
who share similar goals. The end resat is sometan.lig that]s
hard to recognize as a logical step in our orgamzatxona.l
development. But of course, that's just what it is.

What if we combined our existing organizations with 3/ -
this new thmg? It's a new sort of management that focuses hof? Y
on nothing but creating cool stuff fast, as part of the mob. ;

You may not want to do it. But your competition does!

CHANGE

By Seth Godin

0

‘Photograph by Peter Ross
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Dear Attorney Deutsch:

I put a supplemental letter and set of attachments into the express mail to you yesterday.

Additionally, as I reflected on the rulemaking and regulatory enforcement problems that
your agency faces in the "Internet communications" area and upon some of the bloggers'

testimony, a couple of other suggestions came to mind.

One, implied by Mr. Stoller's testimony, is that the agency look seriously at self-policing
options. Some Federal agencies; e.g., the SEC, rely upon these together with regulation to
ensure good behavior in arenas such as the capital markets where there is at least as much
at stake as with campaign finance reform (CFR). As I mentioned in my letter to you of
yesterday, an overwhelming proportion (I would guess over 98%) of bloggers are
surviving on “"a wish and a prayer," financially. Their efforts, like most of my own in this
area, can be characterized as labors of love, not for money. They and the millions of
people who visit their sites have a direct interest in maintaining the Internet as a venue of
“grassroots" political participation that is uncorrupted by big money. This interest

provides an incentive for a self-policed CFR system.

I can imagine, for example, a "CFR Watch" arrangement by which those engaged in
political "speech" over the Internet would watch out for violations. Such self-policing
options deserve, indeed require, much more attention than was accorded them during the

Yours sincerel/ _ % W PETER BEARSE, Ph.D.
/& .

hearings.
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Commments for FEC by Duncan Black
June 29, 2005

Good afternoon. My name is Duncan Black. I run the Eschaton weblog located at
atrios.blogspot.com, and I appreciate the opportunity to contribute my remarks to this very
important process.

I'd like to use my brief time to address one of the central issues - are bloggers entitled to the
media exception - because I believe that many people have been asking the wrong question.
Frequently the question is raised regarding whether or not bloggers are "journalists," the
implication being that if the answer is "no" that the media exception should not apply.

However, this takes a very narrow (and incorrect) view of what the media exception is applied
to, and a very narrow definition of what comprises our modern media.

We hear it said that bloggers should not be entitled to the media exception for a variety of
reasons. The reasons given include:

Bloggers don't do much original reporting.

Bloggers are overly opinionated, ideological, or partisan.

Bloggers engage in activities such as fundraising or candidate advocacy.
Bloggers are irresponsible because they engage in hyperbolic or nasty speech.
Bloggers have received money from campaigns, for direct advertising or on a few
occasions for consulting services.

e Bloggers publish a lot of misinformation.

I won't bother to defend bloggers against these descriptions. Each is true to a greater or lesser
degree, depending on the blogger. It's only the last one that I consider to be an actual potential

flaw, though it certainly isn't a flaw unique to bloggers.

What I would like to point out is that all of these features are pervasive throughout our modermn
media and have not generally been raised as reasons to deny other outlets the media exception.
The media exception doesn't simply apply to what we would consider to be "responsible
balanced journalism." The media exception applies, for example, to talk radio hosts, who do
little original reporting, are opinionated, sometimes engage in fundraising activities on and off
the air, certainly engage in hyperbolic and nasty speech, may receive money to consult for
campaigns without any legal on air disclosure requirements, and, as my affiliation with a media
watchdog organization allows me to attest, regularly and repeatedly broadcast misinformation,
deliberately or not.

This isn't limited to talk radio. Highly ideological and opinionated magazines exist all over the
political spectrum. Tabloid newspapers are generally much more opinionated than broadsheets
and frequently use less than polite rhetoric. Cable news is filled with partisan hosts and guests,
sometimes in a "fair and balanced" fashion and sometimes not. Guest who are identified as
"political strategist" or "political consultant," are almost never asked to disclose their political
clients on air even while discussing them. Some with consulting firms have even been hosts or



co-hosts of their own television shows. James Carville and Paul Begala were Kerry campaign
advisers while hosting CNN's Crossfire, and while this was occasionally disclosed it wasn't
legally mandated. Broadsheet newspapers have opinionated editorial pages, and the
endorsement of candidate by their editorial boards is standard practice for most of them.
Syndicated columnists have used their column inches to suggest that readers donate to politicians

or parties.

For my readers, I occasionally provide scoops or original reporting. I provide a lot of
commentary and opinion. I engage in various forms of activism and fundraising, though no third-
party money for candidates for parties has ever passed through my hands or bank account — I
provide a link to the campaign site, and the money flows directly. I sometimes use hyperbolic
speech. The only money I've ever received from campaigns was for advertising, which anyone is
welcome to buy, subject to my approval of the appropriateness of the ad. I've frequently
published incorrect information inadvertently, most of which I believe I have promptly and
prominently corrected. In all of these things I am not significantly different than the rest of the
various elements of our modern media.

My site receives about 100,000 visits per day. Over the roughly 3 year period I've operated the
site my out of pocket direct expenses, aside from maintaining a working computer and paying for
a standard broadband internet connection, have probably been under $150. Some bloggers
spend more on their sites, but the point I am making is that they don't have to.

Le me offer the following illustration. Consider the case of Joe Trippi, former campaign
manager for Howard Dean, a political consultant, and at times a regular media presence. During
the 2004 campaign season he was consulting for congressional races. He was also a regular
contributor on MSNBC television. He also wrote regular "blog entries" for their companion
website MSNBC.com. The media exception means that none of these activities would face
scrutiny by the FEC. However, he also operated a personal website, joetrippi.com, on which he
talked about news and politics. I'm concerned that we're heading down a path today such that
his appearances on MSNBC television would invite no FEC scrutiny, his writings for
MSNBC.com would invite no scrutiny, but his activities on his own web site would be subject to
scrutiny. This would baselessly privilege elite and expensive media backed by large corporate
conglomerates over internet communications, in seeming opposition to the spirit of campaign
finance law.

Campaign finance laws were enacted to limit the disproportionate impact of big money on the
political system. While I understand that medium-specific regulations may be necessary, I'm
troubled by the fact that participants in this emerging medium, which allows anyone the
opportunity to participate in the national political discourse at a minimum cost, would face
stricter regulation and stronger scrutiny, along with the potential for ruinous legal expenses, than
would participants in media outlets owned by large corporations such as Time Warner, General
Electric, and Disney. I do not believe such discrimination would be tolerated under the First

Amendment.

I thank you for your time and this opportunity, and I look forward to answering your questions.
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A User’s Guide to DailyKos.com

By Markos Moulitsas Ziniga . o =
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As a supplement to my written and live testimony, 1 have prepared this handou“t:"t;o heIJ:—r . =
the understand how DailyKos.com operates. I started the site in July 2002. The site noWreceives -~
more than 12 million hits per month, making the most successful political site on the intgmet., BT
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This is the "Main Page" of DailyKos.com. The website comes in three sections. The
primary column, located down the left side of the screen, is what is commonly called the "front
page", which is what loads when a visitor goes 10 http://www.dailykos.com. The people who
write stories that appear there are known as "front page posters”, including me. These stories
contain links to breaking news, original political commentary, calls to action and other items.

Readers can see an opening paragraph or two there and then click "There's more" to read
the rest of the story. Readers can add their own Comments to each story but only after they
register. Users have the ability 10 navigate the site and read user-submitted stories (“Diaries”)
using the menu on the right. The middle column has advertisements.
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User registration is free, though for a fee users can pay 1o eliminate al] advertising.
While anyone can read the site, only registered users can post responsive comments, post their
own Diaries, and have the site track which threads have new comments. In addition, registered
users can maintain a “Hotlist” which tracks stories of interest on the site, and alerts them when
other users have responded to their comments.

Users are known by user names, whether first names (“Armando”, “ProfMatt™),
nicknames (“emptywheel]”, “Plutonium Page™) or otherwise. A user’s true identity is only
revealed as much as the user chooses to reveal through his posts — I do not collect real names,
addresses or other identifying information from users beyond their email addresses.

Discussion Threads

Regrung Weltcewoignt Famale Petiphtar since 1998

. oy Ahingteon &n *ten Jun ¢JTh, 2000 ot 15:1U0:02 ent
e ) i

© T Rewls W This [ {AOAB (][ Rats Al l]

Daily Kes:'Schaudenfreuds: Wiching Mitler nternet bx T D T el LT e T ‘L._J[g_]@
Fla €X vew Favorites Todkz hep ap
Q- S -PNB D ‘ P sowan Loraonn @ L1 0052 (45 bt mne. kot com{Stor 200S/6127/ 541 13/650 M8
Google « “@" V] Psevchwed - Sambiocked : F T

R TR LTI Y T TS T T T T et 25 L ' h A; is . : &l
: Agreed. Its hard ta roconcilo, (nviia / L) rorticery
. but ultimately freedom of the prez¢ trumps my laathing of Miller. * Stop AHPe: Hedgltheare |

That Huns

L e amammmes e e b aree e e s
Although frendom of the press Is paremount. (nnme f ()

. Enere 15 & aifferercs betawen \he junrralistic priveloge that protects o
raportars sautre and what Miller (snd othars) sre gong.

Tha privelegde should apply t news gatharery and reporters in Tha course of
their job. Thers iz no priveloge ter 4 propagandist who iz conzpirng with e

goveramone individual or sgency to plant or leak information as ba of Deir : ; -
politcel agenca, X Conprose is NOw considenny

“ - R @ pan o croae fedsral
w Mait B Dsad LONG Lirs Meralgrusae.s nm : A220ciadon Haskh Plans.
by EmqurFye op Man Jut 37ih, T0NL al 1 asisis FOY . APT Wil LA YO Peathare
by 1sking away your rigrt 1o
{ Farenc | iteply ta 1mia | [NONe . L] Pato Al J) : anpsel oened alaina end
e gt £0% et MAANEEDT D T T TN S A sc433 18 bosic 3eriacen tha
memmograms ena csnzer
) [
: 1 think the distinction (nana / ) ; soreening. Sond o Free
whauld be that the privilego doss not axtend to @ »ikatish n whieh . Mos3age 10 1l oy ey
. the source's communieation with the roporter iz &zaif o federel ! vo<er AnRy , nesincars
X enrae . Trot Hursl
(elthough my wite points out that that in that caze, there mignt be na : Towd Mary...
privilags when the zource givulges cladfifing intormation, \n whioh : Rnamrws 52 slnlt
20 L'l b rathink i )
cazo Il hdva to rathink my pazinon) Advertlsers
GF Masnnlee 0a Man Jun 22th, 200N At 18:4:6:%% Fu T P Jve Fachl .
- rogroszive long ! .
{ #urent | Reply 1o Truz || noN8 1—%"_'."3.'5.'_\"_31 2 (v

o™ LT YRS | OSSO NT 2L 5 v 50 R

Upon clicking on a front-page story or user-posted diary, registered site users can post
their responsive comments and participate in a “discussion thread”. A “comment” is a message
that a registered user adds to an existing article. In the above image, users are reacting 10 an
article discussing the Supreme Court’s decision to not hear an appeal of a judge’s ruling holding
two journalists in contempt.
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Comments are “threaded” — each comment is placed on the page that reflect which
comment is being responded to, and each discussion can expand into multiple sub-threads, like
limbs on a growing tree.

Registered users are also empowered to raie each other’s comments based on helpfulness
or offensiveness, on a scale from 0 to 4. A comment accumulating a number of 4’s indicates to
other readers that a post is particularly instructive or noteworthy; a comment accumulating
numerous 0’s for offensive content will be automatically deleted from general view, and a poster
with repeated offensive content may be barred from posting privileges. It is worth noting that
political disagreement, alone, is never enough to merit such treatment.
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The other half of the website are the Diaries. These are articles written by registered
visitors to the site, which they are free to do without pre-clearance or editing by me or anyone
else. They are listed down the right-hand column of the front page in chronological order.
Users have the ability to recommend each others’ diaries, and the software on which the website
operates automatically promotes the most recommended diaries of the day to a prominent
position atop the site’s right-hand column.
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By clicking on a user’s name, a reader can pull up all the diaries, or even all the
individual comments, posted by a particular registered user. The above image shows the page
for user DavidNYC'’s diaries, including a story about the legalization of gay marriage in Canada
which prompted 242 responses, as well as science news on nuclear power development..

DailyKos limits users to two diaries per day. The diaries must be original content and not
repear other diaries.
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Monday | June 23, 2003

How they can win: Gephardt

Welcame to Part IV of the six-part series "how they can win",
featuring the six "serious” candidates: Dean, Edwards:,
Gephardt, Grahor, Keery and Lieberman.

For purposes of this scenario building, I'm assuming all six
candidates are running strong, without the presence of a
major scandal or foot-in-mouth incident,

! political analysis
and other daily rants

on the state of the nation
This edition features Gephardt, currently one of the top two
CW frontrunners in the race (along with Kerry),

Disclaimer: | do some techmcall
work for Howard Dean. ( Lowa: 1.19

| Gephardtis the odds-on favorite to win Iowa. It's an

Hel;the Demﬂf;a::d:at':"d;‘;:ai} interesting conundrum. He gains little by winning Iowa, since

Bush, :h':l"e‘";‘f;; showing the DNC' it's expected of him. So if he loses, or just squeaks by with a
g narrow victory, then his candidacy i1s over. So he must, in

; the power of the netrocts order to move on, finish in solid first place.

Because the issue of my consulting for Governor Dean emerged during the hearings, I
wanted to reproduce the disclaimer from my site during that period. Above is an enlargement of
the home page from June 23, 2003, which is indicative of how prominently the disclaimer
remained during my consultancy.
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Clicking on the word “Disclaimer” brought users to 2 page which read:

@ Back * @ - B @ @ *Favor“:es @Meda .@ 'Qﬁ i Fls Edt Vew Favort
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None
Monday | June 09, 2003
. Archives
Fu" Disdosure Buzl, Adminisoa
O BO%INe e e Tao
Longmess
I've been an the road 3 lot the past few months. Sorme of it was Elections

Cuviruirswant

for my day job as a web developer, But the bulk of it was for
Earriqn Palicy

my new political consulting firm (alongside my partner).

Cner
. . , . . Media
I spent this weekend in Burlington, VT, where we officially © pasc.
political analysis | 2cccpted work on behalf of presidential candidate roward . Kehgion

daily Dean, Dean joins a Senate candidate in our still small but . War
and other daily rants hopefully growing roster of clients. ;

on tha szate of the nauon @ 2002, Steal all

I

biases (with good reason). 1
f
That's fine. I never claimed to be free of bias. But I've always ‘

| Of course, this means many of you will accuse of me of cartain
{
|

been able w0 see past such biases to do whatI love to do --
analyze the political landscape. For example, I'm biased against
Gephardt, vet have had no prcblem slapping him in first for the |

| Cattle Call. My approach to writing will remain unchanged 1

' won't turn this into a rah-rah for D2an site. That's just not my |
style. i

Ultimately, I trust you all to take what I write with the proper

grain of salt, fully appraised of whatevor conflicts of interest 1

may have.

But for the rccord, I will not discuss my rale within the Dean
campaign, other than to cay it's technical, not message or !
strategy. I will also not discuss any of my other clients, :
- including their identities (I have non-disclose agreemants to
. which I must adhere).

Some of you may be upsst, but there's nothing I can do about

it T have ra malke my livina and if 1 can dn cn halninn

() Inbox - Microsoft Out. v

The full page is visible at
http://web.archive.org/web/20030619171103/www.dailykos.com/archives/002972 . html
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Eschaton
By Duncan Black

As a supplement 10 my written and live testimony, I have prepared this handout to help
the understand how Eschaton operates. I started the site in April 2002, and other than the
addition of advertising, the structure remains unchanged since that date. The site now receives
more than 3-5 million hits per month, and is the most popular weblog using the free Blogger.com
service.*

Ir’ﬁn it View Favortes Toos Help g"’
—— - - _m.‘,__ﬂ(w
fwes gy acmcom §) ochoe 5369"&1}\ & Pom rearet &re ro Ehomel PINT Qonty.com 1 Pmae F)scr £ soarsoot arr &) wire
: Google~ [ ] Brewthwe = 9 | @7mbeed O | 2

ﬁ{

)

Eschaton - An Online Magazine of News Commentary, and

Editorial
Philly Folk: New Drinking Liberally Location: Tangier, 18th and Lombard

Escheron [ check to have links open new windows
Sponsorship Eschalon Ads
Swing Jugtice Ratires:
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This is the home page, located at atrios.blogspot.com. Eschaton is hosted on the
- blogspot.com domain, which is available free to any internert user. Eschaton is a more basic site
than DailyKos, with columns of advertisements on the left and right, and blog entries in the
middle of the page. Simple, unformatted text predominates, and except when 1 am away, I
provide all the content on the site.

* (See http://www.truthlaidbear.com/TrafficRanking.php?start=1 for full rankings)
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As opposed to the comment threads on DailyKos, the free Haloscan service used on Eschaton
does not allow for user registration or comment threading. Instead, each poster enters her name

with each post (including email address and homepage, if desired), and there is no verification as
to whether the poster is who she claims to be.

As ] mentioned in my testimony, I have spent no more than $150 in direct operating costs over

F-481

the past three years to maintain the site, aside from maintaining a working personal computer and

internet connection. All the services mentioned here are available free to all Internet users, are

fairly easy to implement, and require little or no technical knowledge
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Campaign Finance and the Internet:

A Proposal for a 'FEC Public Communications Database'
By Matt Stoller

Abstract: This is a proposal for an affirmarive regulation requiring all registered Federal
political commitrees to promptly disclose to the FEC all mass public communications, which
will then quickly be placed into a public archive called rhe 'FEC Public Communicarions
Darabase' for disseminarion and analysis by the public.

Thank you for letting bloggers testify about applying campaign finance reform laws to the
internet. The whole experience involved a melding of two different worlds, and hopefully, we
will bridge them. As the FEC Commissioners work to apply regulations to the intemet to comply
with campaign finance legislation, we would like to propose a way that the principles behind the
campaign finance legislation - the elimination of corruption and the protection of the First
Amendment - can coexist on the internet. By slightly reinterpreting the phrase 'public
communications', our proposal may also allow the FEC 1o reasonably and responsibly act on the
Shays-Meehan lawsuit, without creating an excessively inorusive regulatory architecture.

Before we get into this proposal, let's look at how the FEC currently uses the internet to augment
its mission, and see if there are not lessons to be drawn when understanding the nature of
regulating ‘public communications' online. You don't have to look far. Indeed, among the least
controversial and most effective regulatory mechanisms the FEC has designed is not a rule
telling people what to do, but a database. Specifically, the FEC donor database, a public and
searchable archive that allows any citizen or journalist to research the donors of any registered
Federal political committece. When combined with the power of the internet, a bevy of anti-
corruption tools - such as opensecrets.org - were created by the public for citizens to access and
use. Any citizen can sleuth and hold campaigns accountable for their donor base and
communicate that 1o others through traditional and intemnet channels. As more people go online,
this power of ordinary citizens to fight against corruption will grow.

There are lessons here that we could use to keep political corruption out of the political process.
The reason the FEC donor database's success is amplified in the internet age is because it works
with the architecture of the internet. For instance, regardless of whether prescriptive behavioral
rules limiting donation amounts to candidate committees (rules we support) are a wise course of
action, the internet has given these regulations more powerful teeth by making the required
disclosure information accessible to everyone at the click of the bution.

Transparency yields remarkable benefits. In other words, public disclosure and citizen
investigations can be a powerful mechanism for regulation. This has of course always been true,
but the internet supercharges the ability of moral suasion by multiplying the number of media
outlets available to supervise the political process. Because of the internet, the FEC has an added
100l in its toolbox. Aside from telling organized entities what they can and can't do; the
commission can now force political actors to consider whether they are willing to be held
publicly accountable for their political communications.
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So let's turn the problem of political corruption from money in the process around, and unleash
citizens on the problem of corruption rather than just a regulatory agency. To that end, a wise
and unintrusive thing the FEC could do to root out corruption in the campaign world would be to
create a public database for communication by Federal political commirtees. This 'FEC Public
Communications Database’' would be an archive of all communications coming from any Federal
registered Political Committee that is distibuted to more than a set number of people, such as the
50,000 for reporting electioneering communications.

Every direct mail piece, every TV spot, every radio spot, every email, every official blog entry -
would be part of this publicly archived and searchable database within 24-48 hours of its
release. This is not hard in the age of Google - databases like this exist and the technology to
create one for the FEC 1s at this point a commodity. A model for such a database is the Internet
Archive, at www.archive.org, an organization dedicated to archiving the internet, or even the
FEC’s own Electioneering Communications database. By creating such a database, just as
political committees now must stand behind who gives to them, they will also need to stand
behind what they say.

The creation of such a database avoids many serious problems posed by the intersection of old
regulations and a new world. First of all, it will naturally change along with technology. Should
a new type of technology appear to displace or augment blogs, it would not matter. Second, the
FEC Public Communications Database wouldn’t impose a restriction on anyone. No one is
prevented from doing anything, it's just that what political committees do is open 1o the public.
Third, if designed well, such a system is not confusing to the public or political committees.
Fourth, such a database would not necessarily preclude other forms of regulation, just as the FEC
donor database doesn't by itself impose restrictions on donations. It would work with existing
regulations. Fifth, the FEC could extend this regulation to groups that act like political
committees, which would be a less intrusive regulation than other extensions of the FEC's
regulatory realm. Sixth, such a system would combine naturally and effective with state-wide
databases, should states choose to emulate the FEC.

The benefits are manifold. Citizens will be able to use the tools of the internet to comb and talk
about campaigns, drawing from the FEC Public Communications Database. With this enlarged
public sphere, they can engage in a more open politica] discourse. And candidates in office will
have a complete record of everything they asserted during their campaigns, searchable by the
public. This in itself is a substantial restriction on corruption, with a natural enforcement
mechanism.

Right now, even without such an FEC database, the internet is still the most transparent
mechanism for political communications, which is why at the testimony you heard such
laudatory comments from various witnesses about the internet and politics. Public websites can
be seen by all and Google and other scrvices archive large parts of them. When an embarrassing
communication inadvertently appears on a website and is hastily yanked away, it can be logged
be an enterprising Internet user and redistributed online.
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While it would still be useful for the FEC Public Communications Database to archive internet
communications, it's also the use of the internet to store other communications - radio/direct
mail/tv - that provides the immense added value in terms of elevating public discourse.

Creating a system like this will not change the amount of money in politics, but it will do
something at least as important - it will change the amount of power money can buy in politics.
For as we showed in our repeated discussions of the fake Mazda blog,' what organized
commercial centers of power find when they go online is that the more prominent they are, the
less control they have over the conversation. This is true in the political world as well. If the
FEC gives citizens more tools to engage in robust public communications themselves, it will
dramatically change the architecture of political discourse. In addition, by pulling all offline
communication onto the internet, the FEC Public Communications Database would foster
genuine public communication and conversation around what political committees are most

trying to hide.

There are logistical problems with such a system, and there will be somewhat inconvenient
reporting requirements for registered political committees. For instance, web sites and blogs
may attract more than 50,000 readers, or they may not (though it's worth noting that archiving
these already public communications is not hard, especially if campaigns are told not to
unpublish their sites or delete blog posts). Still, these are not hard problems to solve, nowhere
near as difficult as deciphering the current maze of regulations and law.

Preventing corruption and the appearance of corruption in the political process is a difficult task,
but one necessary for the health of our democracy. By forcing political actors to disclose not just
who gives them money and what they spend it on, but also what they say, the FEC can use the
internet to dramatically supplement the current regulatory architecture and better fulfill its
established mission.

! See htp://www.splatt.com.awblog/archives/2004/11/mazda_blog_come.html,
hup://www.jalopnik.com/cars/adspromotions/mazda-blog-bustcd-as-viral-marketing-gimmick-is-taken-down-
024942.php



ENGLISH FIRST

OUR SYMBOL IS THE STATUE OF LIBERTY TORCH, CAPTURING THE SPIRIT OF IMMIGRANTS WHO LEARNED ENGLISH AND BECAME FULL MEMBERS OF AMERICAN SOCIET

Chairman Thomas and Commission Members:

My name is Jim Boulet, Jr. Thave served as Executive Director of English First
since 1995. I have been a political activist since 1976.

In 1976, to use a computer required a trip to the computer center in the hope of
finding an unoccupied keypunch machine. In 2005, people need not leave Starbucks and
its free wireless networks to accomplish in minutes what might have taken me hours or
even days during the 1970s.

During the late 1980s and early 1990’s, I would upload files to bulletin boards run
by volunteer “sysops” at the then-breathtaking speed of my 14.4 fax/modem. Sometimes
those files would be transmitted elsewhere via the FidoNet network in 24 hours time.

I built the first English First Internet site myself in 1996. I added a blog in 2002,
“English First Daily News and Comment.”

It is my hope that this experience will enable me to translate for the Commission
what every twentysomething seems to have learned by osmosis.

If I could persuade the Commission of only one thing today, it would be this:
regulating the Internet would be in no way similar to its experience in regulating political
campaigns or political mail, in any way, shape or fashion.

Say I wished to campaign against a presidential candidate. If I commission
advertising and then purchase time for that advertising to air, I am out real money long
before I have reached the eyes or ears of a single voter. Yet it is quite easy for the
Commission to identify every detail of these expenses and determine how (and by whom)
they are paid. Amount of money at stake? Substantial.

Meanwhile, a few unhappy Ohio Republicans could create an Internet web site in
mere hours to express their displeasure with Senator Voinovich’s tearful diatribe against
John Bolton on the Senate floor. Cost? Little or nothing. Ability of the Commission to
identify the details of the expenses involved? Limited. Amount of money at stake?
Nickels and dimes.

Let us also consider the issue of e-mail for a moment. Political campaigns know
that their postal mailings will get through the postal system in a timely fashion. They
have no such assurances if they attempt to use e-mail.

(over, please)
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Yesterday, a “spam blocker” nearly kept me from communicating with an online
business in order to purchase its product. Here I was, standing there, waving money and
unable to use thee firm’s on-line shopping cart and was almost unable to complete my
transaction.

A household’s postal mailbox is open to anyone who has the price of postage.
Their e-mail box, by contrast, is surrounded by the cyberspace equivalent of armed
guards and barbed wire. The success rate of unsolicited political e-mail is virtually
indistinguishable from zero.

Like everyone in this room, I get nervous when I see an organization, which has
vowed to destroy everything I stand for, urge its member to use their web sites and e-mail
to spread the word on behalf of their to me loathsome ideas.

But then I am reminded that our First Amendment was passed precisely to
encourage political debate. The Internet has strengthened the dialogue so vital to the
democratic process. Blogs provided a level of fact checking in 2004 that kept political
candidates, and the reporters who covered them, accountable in a way they have not been
since the days of the direct democracy of ancient Athens. v : '

It would ill behoove this Commission to exert a chilling effect on this crucial
improvement in political communication. Groups like English First or the AFL-CIO pay
attorneys and accountants to stay on the right side of the law. If you tell me I can no
longer blog on my organization’s own web site, I will obey.

But the little guy, accountable to no one but himself and his readers on the
Internet, does not have ready access to lawyers. For him or her, even the hint of possible
litigation will make talking politics with his friends and neighbors in cyberspace too
costly a risk to undertake. We would all be the poorer for his or her silence. '
Accordingly, the Internet should remain a zone of unregulated political free speech.

Allow me to conclude by saying that I stand by my written testimony as submitted
on June 2nd and will gladly address any questions any of you might have for me. Again,
my thanks for your time and consideration today.
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Dear Mr. Deutsch,
Thank you for the opportunity to reemphasize a few key points regarding Notice 2005-10:

Internet Communications.
Most organizational web sites are of great interest only to (1) journalists (2) members and

allies of that organization and (3) opponents of that organization.

A web site is really nothing more than a store front in cyberspace. People will visit when
they wish for reasons of their choice. The Commission itself has an excellent web site, but one
that is viewed as people feel they need the information it may contain. There are a good many
Republicans who never seek out the GOP’s official web site and I suspect there are many union
members who spend little or no time on the AFL-CIO’s web site despite all the time and money

invested in its creation and maintenance.
The Commission must understand that most Internet sites cost money rather than make

money. Unless your web site sells pornography or gambling, contains moneymaking information

(Wall Street Journal) or actually is your entire business (Amazon.com), the Internet is no gold

mine. Rather, it is just another cost of doing business in the 21st century.

Given that most Americans are sadly indifferent to political discussion even during hotly

contested presidential races, web sites devoted to political questions or ideological rants will
always generate relatively low traffic numbers. C-SPAN would hardly be overwhelmed with
prospective advertising purchasers should it ever offer to sell advertising during Congressional
hearings.
Additional proof of the lack of profit of Internet sites can be derived from the fact that the

days of newspapers and magazines making their content available for free online are rapidly
disappearing. Onerous registration requirements, which build actual mailing lists for direct
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marketing purposes, and/or subscriber fees are the order of the day. If the New York Times feels
compelled to seek new revenues from users of its web site, what does that say about the profit (or
lack thereof) generated by NationalReview.com or RedState.org?

A possible exception may be web sites for national presidential candidates. If Howard
Dean wins a debate, some folks will want to throw their credit cards at him. But candidate web
sites are already part of political campaigns and thus already fully regulated by the Commission.

My second, and last point to the Commission is this: any Internet web site, including a
is a pull medium. It does not intrude upon a users computer (with the exception of some of
the RSS syndication technology, but must be sought out by someone interested in its contents.

E-mail. by contrast, is a push medium. A computer user can receive e-mail whether he
wishes to or not. Because people think of e-mail boxes as private and resent intrusions by
strangers or delays caused by overlarge mass e-mails, e-mail must be used cautiously and in ways
which create the least reader annoyance by any organization in the persuasion business.

During the hearing I attended, there were Commissioners concerned with the possible
abuse of e-mail lists. They need not worry as e-mail lists are self-policing in ways that other
methods of public contact are not. For example, unlike postal mail, a person’s e-mail box can be
set up to block e-mail from any person or entity sight unseen with something called a “Bozo
filter.”

Any organization which sends a mass e-mail with an attached video file will destroy their
list of e-mail activists. Any organization which sends an e-mail alert every day will soon burn
out their e-mail list.

Even if broad-band access becomes more common, I sincerely doubt most Americans
will think downloading the latest campaign ads from a Democratic Party web site is the best use
of their leisure time.

English First members are Republicans and Democrats; liberals and conservatives. 1
suspect this is true of many other organizations, corporations and unions. If any member feels I
have crossed a line in some fashion, they are quick to let me know.

The Commission has plenty or work on its plate already. Trying to monitor every word
typed on the Internet will consume its staff and resources to no good end.

Sincerely,

/ éﬁ%
Jim Boulet, Jr.

Executive Director
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SENDER AGREEMENT - By clicking the "VERIFY" button above, and in consideration for
Spam Arrest, LLC forwarding your e-mail (and any e-mails you may send in the future)
to the intended recipient (the "Recipient"), you agree to be bound by the following
Sender Agreement:

You represent and warrant to Spam Arrest and the Recipient that any e-mail you desire
to send to the Recipient is not "unsolicited commercial e-mail" i.e., the e-mail does not
primarily contain an advertisement or promotion of a commercial product, service or
Web site; unless the Recipient expressly consented to receive the message, either in
response to a clear and conspicuous request for such consent or at the Recipient's own
initiative. Further, you represent and warrant that your transmission of any e-mail does
not violate any local, state or federal law governing the transmission of unsolicited
commercial e-mail, including, but not limited to, RCW § 19.190.020 or the CAN-SPAM
Act of 2003. You understand and acknowledge that it is fair and reasonable that you
agree to abide by the restrictions set forth in this agreement. You acknowledge and
agree that this agreement is central to Spam Arrest's decision to forward your e-mails to
the Recipient. Accordingly, if you violate this agreement, Spam Arrest and the Recipient
shall be entitled to (1) temporary and/or permanent injunctive relief to restrain any
further breaches or violations of this agreement; and (2) damages in the amount of two
thousand dollars ($2,000.00) for each violation of this agreement. You acknowledge that
such remedies are appropriate and reasonable in light of the costs and expenses Spam
Arrest incurs as a result of eradicating and filtering unsolicited commercial e-mail. You
acknowledge that the $2000.00 remedy is a reasonable estimate of Spam Arrest's and
the Recipient's actual damages. This agreement is governed by the laws of the State of
Washington and the exclusive venue for any action related to this agreement shall be
held in the state and federal courts located in Washington. You hereby waive any right to
object to venue or jurisdiction based on inconvenient forum, lack of personal jurisdiction
or for any other reason.
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Good Morning.
I am Reid Cox and — though I'm not running for any office — | approved this testimony.
In all seriousness, | am the General Counsel of the Center for Individual Freedom.

The Center is a non-profit, non-partisan advocacy group dedicated to protecting and defending
individual rights and freedoms in the legal, legislative, and educational arenas. Perhaps the
cornerstone of the Center’s advocacy has been — and continues to be — a vigorous defense
and exercise of its free speech, press, and association rights. Indeed, we at the Center are not
only concerned about our own First Amendment rights, but also whether those same freedoms
are enjoyed by all Americans regardless of their political persuasion or ideological outlook.
Quite simply, we believe all Americans should enjoy and are constitutionally entitied to speak,
publish, and associate concerning the issues facing our neighborhoods, communities, states,
and country, as well as our representative government.

Let me begin with some first principles.

The freedoms of speech, of the press, and of association protect all Americans equally. The
First Amendment draws no distinction between the individual who sets up his soapbox in the
town square and the network news anchor who sits down each night at a studio in New York
City. The Constitution doesn't value the newspaper sold at newsstands nationwide any more
than the leaflet handed out at a local intersection. Neither the amount of money expended nor
the number of people reached has ever been a test for whether speech should be free under
the Constitution.

Moreover, today, neither of those factors is a barrier to anyone thanks to the Internet.

The Internet is, quite simply, both the most powerful and the most democratic communications
medium the world has ever known. Over the Internet, an individual or a group of individuals can
set up their own printing press, broadcast radio or television station, and mailing center all at
virtually no cost. Moreover, they can choose to communicate to the whole world, a single
person, or any size audience in between, doing so in real time, asynchronous time, or both.



On the other end, receivers have more power to determine what they read, hear, and see on the
Internet than they do with any other medium. Though anyone can publish on the Internet, the
receiver generally has to take some affirmative step to receive those communications. Thus,
while the Internet allows the publisher to reach anyone across any boundary, it gives just as
much power to the audience not to be reached. Indeed, these features of the Internet make it
the perfect public forum — empowering speakers and listeners alike.

All of this is my long way of wondering aloud why the Commission’s so-called media exemption
should not protect all news stories, commentaries, or editorials published on the Internet?

While we all have been trained to understand the “media” to be the institutionalized press, this is
no longer true in the information age. Let me just briefly use the Center for Individual Freedom
as an example.

Each and every week the Center publishes news stories, commentaries, and editorials that are
read by millions of readers each year. And, just like any other periodical publisher, the Center
distributes this content to tens of thousands of subscribers each Friday in a publication named

the “Lunchtime Liberty Update.”

It happens that the Center’s periodical is published exclusively on the Internet, not only because
it is cost-effective to do so, but also because it enables the Center to publish quickly and retain
control over its content. But otherwise, the Center's publications are just like those you might
receive from the “mainstream” press, say the Weekly Standard or the New Republic.
Parenthetically, these are same reasons that the Weekly Standard, New Republic, and other
traditional publications have shifted a large portion of their content exclusively to the Internet.

So the question for the Center and countless other groups and individuals is: Why aren't our
news stories, commentaries, and editorials exempt under the Commission’s media safe harbor?

Returning to the first principles, it cannot be because we don’t own an old-fashioned printing
press or an FCC broadcasting license, because the First Amendment protects the town crier
and pamphleteer just the same as the daily newspaper and evening newscast. Thus, the
distinction seems to turn on what this Commission chooses to define as the “press.” As |
explained in my written comments, such preferential treatment not only raises the specter of the
government choosing who can speak, it also threatens the speech of those with the least
means.

Indeed, while it may be true, in theory, that the First Amendment protects everyone equally, it
does so only with extraordinary transactions costs in the form of legal time and fees, especially
when the speaker finds himself or his speech at the margins. Thus, in practice, any careful
speaker, especially one with limited means, must weigh the consequences of speaking before
uttering even the first word. A clear blanket exemption counteracts this chilling effect by
ensuring safe harbor for those who are included. But those who are not remain left out in the
cold. As a result, if the Commission is to protect the free speech, press, and association rights
of all Americans — as it should — it must do so by expanding the media exemption to clearly
and explicitly include every publisher.

Again, | thank the Commission for the opportunity to testify and welcome your questions.

Testimony of Reid Cox
General Counsel, Center for Individual Freedom
Page 2 of 2
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June 29, 2005

Contact: Reid Cox or Marshall Manson
(703) 535-5836

CFIF Urges FEC to Limit Internet Regulation

Alexandria, VA — In testimony today, Reid Cox, General Counsel for the Center for Individual
Freedom, urged the Federal Election Commission to minimize the impact of its proposed
regulations applying campaign finance restrictions to the Internet.

In his testimony, Cox specifically argued that the Commission should extend the “media
exemption,” which provides that media publishers won't be subject to the speech, content and
disclosure regulations in the current campaign finance laws and regulations, to cover all
bloggers and web-based publishers. “If the Commission is to protect the free speech, press, and
association rights of all Americans — as it should — it must do so by expanding the media
exemption to explicitly include every publisher,” Cox said.

Cox has also raised more general concerns. “The proposed rules go way too far,” Cox
explained. “The proposed regulations mark the government’s first foray into regulating the
Internet, so the FEC must tread more carefully.

“One way or another, these rules will chill speech on the Internet,” Cox continued. “The rules are
lengthy and confusing. As a result, Americans will now find their freedom to speak online tied up
in regulatory red tape. No one should have to call their lawyer before they express their political
views.”

In comments submitted earlier, Cox argued, “The constitutional promises of free speech and
association are most readily and universally available to Americans via the Internet, where they
can set up their virtual soapboxes on any corner of the information superhighway to discuss the
most pressing public issues with their fellow citizens. Surely, this virtual public forum should not
be chilled by regulation.”

The Center for Individual Freedom (www.cfif.org) is a non-profit, non-partisan Constitutional
advocacy organization dedicated to protecting individual rights and freedoms. The Center has
been a leading advocate of free speech rights in both Congress and the courts.
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I thank the Commission for allowing me to participate in these hearings. You are each
due a great deal of credit for your tremendous sensitivity to the issues of speech and
freedom as you contemplate these rules.

Today you consider rules that will affect millions of people. Not just the eleven million
blogs currently indexed by the search engine Technorati, but the millions of people who
currently have the freedom to take a few minutes, join the blogosphere and add their
voice to our political conversation.

I’ll focus my testimony this morning on the media exemption. My hope is that the
Commission will take specific and discrete steps to ensure that no blogger, no amateur
activist, and no self-published pundit ever need consult with legal counsel in fear of the
regulatory might of the federal government.

Our current campaign finance regulations touch nearly every area of political
participation by associations, corporations, candidates, political parties and individuals.
But one group is notably and, for practical purposes, completely exempt — the news
media. The Commission is now considering the proper scope of that e emption. As it has
asked, “Should the exemption be limited to entities who are media entities and who are
covering or carrying a news story, commentary, or editorial?”

With respect, the question properly formed should have been, “can the exemption be
limited?” The answer must be an emphatic no. There is no doubt that bloggers are media
entities. Nor is there any doubt that the tradition of citizen journalists is a long accepted
part of our national culture. From before very founding of our country, individuals and
relative unknowns have contributed to this great conversation’. '

The boundaries defining who or what is a quote-unquote media entity have eroded to the
point of irrelevance. No longer do we have limited number of easily-defined outlets or a
restricted professional community. Government rules and regulations granting media
bona fides (and all the associated privileges) to some while denying those credentials to
others would be like building a new laptop computer with vacuum tubes. The old ways
simply cannot keep up. ’

Presumably, this media exemption is rooted in the notion of the intrinsic value of trusted,
objective, and comprehensive information in the hands of the citizenryi. Unfortunately,

! For a further discussion of citizen journalism, please find attached: Gillmore, Dan. We The Media:
Grassroots Journalism by the People, for the People. 1st ed. : O'Reilly, 2004.

Michael Krempasky, - 1 -



when we look at our traditional media today — it is neither trusted, nor objective, nor
comprehensive.

A Pew study released just this week showed that, “The percentage [of respondents)
saying they can believe most of what they read in their daily newspaper dropped from
84% in 1985 to 54% in 2004.” Worse yet, another study by Columbia University showed
that among journalists themselves, 45% are less trusting of the professional behavior of
their own colleagues — just two years ago, only 34% had such doubts.

As far as the objectivity of the established and bona fide press is concerned, we need not
look very far to see a deep distrust of our mainstream media. Organizations on both the
right and on the left raise and spend millions of dollars documenting examples of bias in
coverage when it comes to campaigns and elections.

Moreover, the popular established media in this country is anything but comprehensive.
Large majorities of Americans believe that news organizations are more concerned with
gathering large audiences than informing the public with facts.

Time and time again, it is the new media — these bloggers — that fill the information gap.
The vast resources of the blogosphere as a whole, its expertise, creativity and motivation
— dwarf any newsroom in the country. Indeed, free of the constraints of bureaucratic
hierarchies and concerns of column inches, blogs can provide news coverage that is both
faster and more in depth than anything the mainstream media can hope to provide.

Minutes after the reports of the tsunami that struck southeast Asia, bloggers were
collecting, sharing, and distributing first-hand reports of the devastation, hosting sought-
after documentary video footage, and even lent help to relief efforts. Iri a news cycle
measured in tiny increments, bloggers were hours ahead of their mainstream
counterparts.

This very rulemaking is an even better case in point. What newspaper or television
station could afford to devote time and space every day to covering the actions or
potential actions of a relatively small government agency? None did, and none could.
Meanwhile, bloggers wrote thousands of words about the Commission’s rulemaking,
educating their readers and encouraging them to participate in the process.

There is no doubt that the Commission recognizes the difficulty in extending the media
exemption to these citizen journalists. It is imperative that it does so. What goal would
be served by protecting Rush Limbaugh’s multimillion dollar talk radip program — but
not a self-published blogger with a fraction of the audience? How is the public benefited
by allowing CNN to evade regulation while spending corporate dollars to put campaign
employees on the airwaves as pundits, while forcing bloggers to scour the Record and
read Commission advisory opinions? ‘ '

Worse yet, if the Commission were to adopt a policy of examining individual blogs on a
case-by-case basis, how is that to be distinguished from a government license to publish

i

Michael Krempasky, - 2 -



free of jeopardy — only granted (or denied) after the fact? Unlike previous Commission
investigations in the offline world, these cases would affect not large corporations or
interest groups with the ability to hire the best firms in Washington, but instead
unsophisticated and unfounded individuals poorly suited to navigate the Commissions
regulatory process.

In the explanation and justification for this rule, the Commission identifies Slate.com, the
DrudgeReport, and Salon.com as entities presumably deserving of the exemption. But if
the Commission grants credentials to these three — how can the Commission then deny
the same priveliege to AndrewSullivan.com, Joshua Marshall’s
TalkingPointsMemo.com, or Kevin Aylward’s Wizbang blog? They all provide news
coverage and opinion. They all generate revenue through advertising. Substantively, they
are no different.

The Commission should extend the media exemption to bloggers and other online
publishers with the broadest possible terms. The American people, when given the
chance tend to make choices that best serve them. The more voices, the more outlets, the
more “media entities” — the more informed our public — and our voters will be.

I thank you again for your time and attention, and I look forward to answering any
questions Members of the Commission might have. ;

Michael Krempasky, - 3 -
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Mr. Brad C. Deutsch
Assistant General Counsel
Federal Election Commission
999 E Street NW
Washington, DC 20463
Internet@fec.gov
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Re: Supplemental materials regarding Internet Communications

Dear Mr. Deutsch,

Ongce again, thank you for the opportunity to testify before the Commission last week
regarding the Notice of Proposed Rulemaking relating to Internet communications.

Much of the Commission and witness discussion during the public hearing involved
the press and media exemptions in our campaign finance regulations. At least one witness
posited that when the original exemption was written into law more than thirty years ago,
we could hardly conceive of an environment in which average, everyday citizens had the
capacity to act as journalists or press.

I've included, to be entered into the record, the first chapter (“From Tom Paine to
Blogs and Beyond™) of Dan Gillmor's We The Media: Grassroots Journalism by the
People, For the People (O’Reilly, 2004) with the author’s permission. Mr. Gillmor, a
seasoned journalist himself makes quite the contrary case — that indeed, individual

citizens have been involved in journalism and the press since even before the founding of
the country.

Extending the press and media exemption to everyday citizens would not be an

extraordinary change reflecting new realities in our information age — but denying that
exemption surely would be.

Respectfully,

Mike Krempasky

RedState.org
Falls Church, VA
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Chapter 1

From Tom Paine to Blogs
and Beyond

We may have noticed the new era of journalism more clearly
after the events of September 11, but it wasn’t invented on that
awful day. It did not emerge fully formed or from a vacuum.
Whar follows doesn’t pretend to be a history of journalism.
Rather, these are observations, including some personal experi-
ences that help illustrate the evolution of what we so brazenly
call “new media.”

At the risk of seeming to slight the contributions from other
nations, I will focus mostly on the American experience.
America, born in vocal dissent, did something essential early on.
The U.S. Constitution's First Amendment has many facets,
including its protection of the right of protest and practice of
religion, but freedom of speech is the most fundamental part of
a free society. Thomas Jefferson famously said that if given the
choice of newspapers or government, he’d take the newspapers.
Journalism was that important to society, he insisted, though as
president, attacked by the press of his day, he came to loathe
what he’d praised.

Personal journalism is also not a new invention. People have
becn stirring the pot since before the nation’s founding; one of
the most prominent in America’s early history was Ben Fran-
klin, whose Pennsylvania Gazette was civic-minded and occa-
sionally controversial.

There were also the pamphleteers who, before the First
Amendment was enshrined into Jaw and guaranteed a free press,
published their writings at great personal risk. Few Americans

1S
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WE THE MEDIA

can appreciate this today, but journalists are still dying else-
where in the world for what they write and broadcast.

One early pamphleteer, Thomas Paine, inspired many with
his powerful writings about rebellion, liberty, and government
in the late 18th century. He was not the first to take pen to
paper in hopes of pointing out what he called common sense,
nor in trying to persuade people of the common sense of his
ideas. Even morc important, perhaps, were the (at the time)
anonymous authors of the Federalist Papers. Their work, ana-
lyzing the proposed Constitution and arguing the fundamental
questions of how the new Republic might work, has reverber-
ated through history. Without them, the Constitution might
never have been approved by the states. The Federalist Papets
were essentially a powerful conversation that helped make a
nation.

There have been several media revolutions in U.S. history,
each accompanied by technological and political change. One of
the most crucial, Bruce Bimber notes in his book, Information
and American Democracy,® was the completion of the final
parts, in the early to middle 1800s, of what was then the most
dependable and comprehensive postal system in the world. This
unprecedented exercise in governmental assistance should be
seen, Bimber argues, as “a kind of Manhattan project of com-
munication” that helped fuel the rise of the first truly mass
medium, newspapers. The news, including newspapers, was
cheaply and reliably distributed through the mail.*

For most of American history, newspapers dominated the
production and dissemination of what people widely thought of
as news. The telegraph—a revolutionary tool from the day in
1844 when Samuel Morse’s partner Alfred Vail dispatched the
message “What hath God wrought?” from Baltimore to Wash-
ington D.C.—sped up the collection and transmission of the
news. Local papers could now gather and print news of distant
events.’

Newspapers flourished throughout the 19th century. The
best were aggressive and timely, and ultimately served their

2
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FROM TOM PAINE TO BLOGS AND BEYOND

readers well. Many, however, had little concern for what we
now call objectivity. Papers had points of view, reflecting the
politics of their backers and owners.

Newspapers have provoked public opinion for as long as
they've been around. “Yellow journalism™ achieved perhaps its
ugliest prominence when early media barons such as Joseph
Pulitzer and William Randolph Hearst abused their consider-
able powers. Hearst, in particular, is notorious for helping to
spark the Spanish-American War in 1898 by inflaming public
opinion.

As the Gilded Age’s excesses began to tear ar the very fabric
of American society, a new kind of journalist, the muckraker,
emerged at the end of the 19th century. More than most jour-
nalists of the era, muckrakers performed the public service func-
tion of journalism by exposing a variety of outrages, including
the anticompetitive predations of the robber barons and cruel
conditions in workplaces. Lincoln Steffens (The Shame of the
Cities), Ida Tarbell (History of the Standard Oil Company),
Jacob Riis (How the Other Half Lives), and Upton Sinclair (The
Jungle) were among the daring journalists and novelists who
shone daylight into some dark corners of society. They helped
set the stage for the Progressive Era, and set a standard for the
investigative journalists of the new century.

Personal journalism didn't dic with the wuckrakers,
Throughout the 20th century, the world was blessed with indi-
viduals who found ways to work outside the mainstream of the
moment. One of my journalistic heroes is I.F. Stone, whose
weekly newsletter was required reading for a generation of
Washington insiders. As Victor Navasky wrote in the July 21,
2003 issue of The Narion, Stone eschewed the parry circuit in
favor of old-fashioned reporting:

His method: To scour and devour public documents, bury
himself in The Congressional Record, study obscure Congres-
sional commitree hearings, debates and reports, all the dme
prospecting for news nuggets (which would appear as boxed
paragraphs in his paper), contradictions in the official line,
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examples of buteaucratic and political mendacity, documenta-
tion of incursions on civil rights and liberties. He lived in the
public domain.

A generation of journalists learned from Stone's techniques.
If we're lucky, his methods will never go out of fashion.

THE CORPORATE ERA

But in the 20th century, the big business of journalism—the cor-
poratization of journalism—was also emerging as a force in
society. This incvitable transition had its positive and negative
aspects.

1 say “inevitable” for several reasons. First, industries con-
solidare. This is in the nature of capitalism. Second, successful
family entecptises rarely stayed in the hands of their founders’
families; inheritance taxes forced some sales and breakups, and
bickering among siblings and cousins who inherited valuable
properties led to others. Third, the rules of American capitalism
have been tweaked in recent decades to favor the big over the
small.

As noted in the Introduction, however, the creation of Big
Media is something of an historical artifact. It stems from a time
when A.J. Licbling's famous admonition, that freedom of the
press was for thosc people who owned a press, reflected finan-
cial reality. The cconomics of newspaper publishing favored big-
ness, and local monopolies came about because, in most com-
munities, readers would support only one daily newspaper of
any size.”

Broadcasting has played a key role in the transition to con-
solidation. Radio, then television, lured readers and advertisers
away from newspapers,? contributing to the consolidation of the
newspaper industry. But the broadcasters were simultaneously
turning into the biggest of Big Media. As they grew, they
brought the power of broadcasting to bear on the news, to great
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effect. Edward R. Murrow's reports on CBS, most notably his
coverage of the wretched lives of farm workers and the evil poli-
tics of Joe McCarthy, were proud moments in journalism.

The news hegemony of the networks and big newspapers
reached a peak in the 1960s and 1970s. Journalists helped bring
down a law-breaking president. An anchorman, Walter Cron-
kite, was considered the most trusted person, in America. Yet
this was an era when news divisions of the major networks lost
money but were nevertheless seen as the crown jewels for their
prestige, fulfilling a longstanding (and now all but discarded)
mandate to perform a public service function in their communi-
ties. The networks were sold to companics such as General Elec-
tric and Loews Corp., which saw only the bowtom line. News
divisions werc required to be profit centers.

While network news may have been expensive to produce,
local stations had it easier. But while the network news shows
still retained some sense of responsibility, most local stations
made no pretense of scrving the public trust, preferring instead
to lure viewers with violence and entertainment, two sure rat-
ings boosters. It was an irresistible corbination for resource-
starved news directors: cheaper than serious reporting, and com-
pelling video. “If it bleeds, it leads” became the all-too-truc
mantra for the local news reports, and it has stayed that way,
with puerile celebrity “journalism” now added to the mix.

America has suffered from this simplistic view of news.
Even in the 1990s, when crime rates were plummeting, local TV
persisted in giving viewers the impression that crime was never a
bigger problem. This was irresponsible because, among other
things, it helped feed a tough-on-crime atmosphere that has
stripped away crucial civil liberties—including most of our
Fourth Amendment protection against unreasonable searches
and seizures—and kept other serious issues off the air.

As the pace of life has quickened, our collective attention
span has shortened. I suppose it’s asking too much of commer-
cial TV news to occasionally use the public airwaves to acrually
inform the public, but the push for profits has crowded out
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depth. The situation is made worse by the facr that most of us
don’t stop long enough to consider what we've been told, much
Jess seek out context, thereby allowing ourselves to be shallow
and to be led by people who rake advantage of it. A ghallow citi-
zenry can be tucned into a dangerous mob more easily than an
informed one.

At the same time, big changes were occurring in TV jour-
nalism, and big newspaper companies were swallowing small
papers around the nation. As noted, this didn’t always reduce
quality. In fact, the craft of newspaper journalism has never
been better in some respects; investigative reporting by the best
organizations continues to make me proud. And while some
corporate owners—Gannett in particular—have tended to turn
independent papers into cookie-cutter models of corporate jour-
nalism, sometimes they've actually improved on the original.
But it’s no coincidence that three of the best American newspa-
pers, The New York Times, The Wall Street Journal, and The
Washington Post, have an ownership structure—voting control
by families and/or small groups of committed investors—that
lets them take the long view no matter what Wall Street
demands in the short term. Nor should it surprise anyone that
these organizations are making some of the most innovative use
of the Interner as they expand their horizons in the digital sge.

It was cable, a technology that originally expanded broadcast
television’s reach in the analog age, which turned television
inside out. Originally designed to get broadeast signals into hard-
to-reach mountain valleys, cable grew into a power center in its
own tight when system ownets cealized thar the big money was
in more denscly populated areas. Cable systems were monopo-
lies in the communities they scrved, and they used the money in
part to bring more channel capacity onto their systems.

The cable channel that changed the news business forever,
of course, was Ted Turncr’s Cable News Network (CNN).
We've forgotten what a daring experiment this was, given its
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subsequent success. At the time it was launched on June 1,
1980, many in the media business considered CNN lirde more
than a bizatre corporate ego trip. As it turned out, CNN
punched a hole in a dam that was already beginning to crumble
from within.

Even if cable was bringing more choices, however, it was
still a central point of control for the owner of the cables. Cable
companies decided which package of channels to offer. Oh,
sure, customers had a choice: yes or no. As we'll see in
Chapter 11, cable is becoming part of a broadband duopoly that
could threaten information choice in the future.

FROM OUTSIDE IN

Duting this time of centralization and corporate ownership, the
forces of change were gathering at the edges. Some forces were
technological, such as the microprocessor that led steaight to the
personal computer, and a federally funded data-networking
experiment called the ARPANET, the precursor to the Internet.
Some were political and/or judicial, such as Supreme Court deci-
sions that forced AT&T to let third parties plug their own
phores into Ma Bell's network, and another that made it legal
for purchasers of home videotape machines to record TV broad-
casts for subsequent viewing.

Personal choice, assisted by the power of personal tech-
nology, was in the wind.

1 got my first personal computer in the late 1970s. In the
early 1980s, when I first became a journalist, I bought one of
the earliest portable personal computets, an Osborne, and used
it to write and clectronically transmit news stories to publica-
tions such as The New York Times and The Bostor Globe, for
which I was freclancing from Vermont. I was enthralled by this
fabulous tool that allowed me, a lone reporter in what were
considered the boondocks, to report the news in a timely and
efficient manner.

#4778 P.008
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The commercial online world was in its infancy in those
days, and I couldn’t resist cxperimenting with it. My initial
epiphany about the power of cyberspace came in 1985. I'd been
using a word processor called XyWrite, the PC program of
choice for serious writers in those days. It ran fast on the era’s
slow computers, and had an internal programming language,
called XPL, that was both relatively easy to learn and incredibly
capable. One day I found myself stymied by an XPL problem. I
posted a short message on a word-processing forum on Compu-
Serve, the era’s most successful commercial online service. A day
later, I logged on again and was greeted with solutions to my
litle problem from people in several U.S, cities and, incredibly,
Australia.?

I was amazed. I'd tapped the network, asking for help. I'd
been educated. This, I knew implicitly, was a big deal.

Of course, 1 didn’t fully gee it. I spent the 1986~87 aca-
demic year on a fellowship at the University of Michigan, which
in those days was at the heart of the Internet—rthen still a uni-
versity, government, and rescarch network of nerworks—
without managing to notice the Internet. John Markoff of The
New York Times, the first major newspaper reporter to under-
stand the Net’s value, had it pretty much to himself in those
days as a journalist, and got scoop after scoop as a result. One
way he acquired information was by reading the Internet’s
public message boards. Collectively called Usenet, they were and
still are a grab bag of “newsgroups” on which anyone with Net
access can post comments. Usenet was, and remains, a uscful
resource. 10

CompuServe wasn’t the only way to get online in the 1980s.
Other choices included clectronic bulletin boards, known as
BBS. They turned into technological cul-de-sacs, but had great
value at the time. You'd dial into a local BBS via a modem on
your computer, read and write messages, download files, and
get what amounted to a local version of the Internet and systems
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such as CompuServe. You'd find a variety of topics on all of
these systems, ranging from aviation to technology to politics,
whatever struck the fancy of the people who used them.

Fringe politics found their way onto the bulletin boards
early on. I was a reporer for the Kansas City Times in the mid-
1980s and spent the better part of a year chasing groups such as
the Posse Commitatus around the Farm Belt. This and other vir-
ulently antiestablishment organizations found ready ears amid a
rura) economic depression that made it easier to recruit farmers
and other smalltown people who felt they were victims of
banks and governments. I found my way onto several online
boards operated by radical groups; I never got very deep into
the systems because the people running them understood the
basics of security. Law-enforcement officials and others who
watched the activities of the radicals told me at the time that the
BBS was one of the radical right’s most effective tools.!!

RANSOM-NOTE MEDIA

Personal technology wasn't just about going online. It was
about the creation of media in new and, crucially, less expen-
sive ways. For example, musicians were eacly beneficiaries of
compurer technology.!? But it was desktop publishing where the
potential for journalism became clearest.

A series of inventions in the mid-1980s brought the medium
into its new era. Suddenly, with an Apple Macintosh and a laser
printer, one could easily and cheaply create and lay out a publi-
cation. Big publishing didn' disappear—it adapted by using the
technology to lower costs—but the entry level moved down to
small groups and even individuals, a stunning liberation from
the past.

There was one drawback of having so much power and
flexibility in the hands of nonprofessionals. In the early days of
deskrop publishing, people tended to use too many different

9
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fonts on a page, a style thar was likened, all too accurately, to
ransom notes. But the rypographical mishmash was a small
price to pay for all those new voices.

Big Media was still getting bigger in this period, but it
wasn’t noticing the profound demographic changes that had
been reshaping the nation for decades. Newsrooms, never mind
coverage, scarcely reflected the diversity. Desktop publishing
and ite progeny created an opening for many new players to
enter, not least of which was the ethnic press.

Big Media has tried to adapt. Newsrooms are becoming
more diverse. Major media companies have launched or bought
popular ethnic publications and broadcasters. But independent
ethnic media has continued to grow in size, quality, and credi-
bility: grasstoots journalism ascendant.

OUT LOUD AND OUTRAGEOUS

Meanwhbile, talk radio was also becoming a force, though not an
entirely new one by any means. Radio has featured talk pro-
grams throughout its history, and call-in shows date back as far
as 194S. Opinionated hosts, mostly from the polirical right,
such as Father Coughlin, fulminated about government, taxes,
cultural breakdowns, and a variety of issues they and their lis-
teners were convinced hadn't received sufficient artention from
the mainstream media. These hosts were as much entertainers as
commentators, and their shows drew listeners in droves.

But modern talk radio bad another crucial feature: the par-
ticipation of the audience. People—regular people—were invited
to have their say on the radio. Before that, regular people had
no immediate or certain outlet for their own stories and views
short of letters to the editor in newspapers. Now they could be
part of the program, adding the weight of their own beliefs to
the hosts.

10
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The people making this news were in the audience. Howard
Kurtz, media writec for The Washington Post, believes that talk
radio predated, and in many ways anticipated, the weblog phe-
nomenon. Both mediums, he told me, reach out to and connect
with “a bunch of people who are turned off by the mainstream
media.” Kurtz now writes 2 blog-like online column!* for the
Post in addirion to his regular storics and column.

Talk radio wasn’t, and isn't, just abour political anger, even
if politics and other issues of the day are the normal fodder. The
genre has also become a broader sounding board. Doctors offer
advice (including TV's fictional “Frasier Crane™), computer
gurus advise non-geeks on what to buy, and lawyers listen to
bizarre legal woes.

Talk radio gave me another mini-epiphany about the future
of news. In the mid-1990s, not long after I moved to California,
a mild bur distinct earthquake rartled my house one day. I lis-
tened as a local talk station, junking its scheduled topics, took
calls from around the San Francisco Bay Area, and got on-the-
spot reports from everyday citizens in their homes and offices.

THE WEB ERA EMERGENT

As the 1990s arrived, personal computers were becoming far
more ubiquitous. Relatively few people were online, except per-
haps on corporate networks connecting office PCs; college cam-
puses; bulletin boards; or still-carly, pre-web commercial ser-
vices such as CompuServe and America Online. But another
series of breakthroughs was about to move us into a networked
world.

In 1991, Tim Berners-Lee created the hypertext technology
that became the World Wide Web. He wrote software to serve,
or dish out, information from connected computers, and a
“client™ program that was, in effect, the first browser. He also
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sparked the development of Hypertext Markup Language, or
HTML, which allowed anyone with a modest amount of know!-
edge to publish documents as web pages that could be easily
linked to other pages anywhere in the world. Why was this so
vital? We could now move from one site and document to
another with the click of 2 mouse or keyboard stroke. Berners-
Lee had connected the global collection of documents the Net
had already created, but he wanted to take the notion a step fur-
ther: to write onto this web, not just read from it.

But there’s something Berners-Lee purposely didn’t do. He
didn't patent his invention. Instead, he gave the world an open
and extensible foundation on which new innovation could be
buile.

The next breakthrough was Mosaic, one of the early graph-
ical web browsers to run on popular desktop operating systems.
These browsers were a basis for the commercial Internet. The
browser, and the relative case of creating web pages, sparked
some path-breaking experiments in what we now recognize as
personal journalism. Ler’s note one of the best and eatliest
examples.

Justin Hall was a sophomore at Swarthmore College in
1993 when he heard about the Web. He coded some pages by
hand in HTML. His “Justin’s Links from the Underground™13
may well bave been the first serious weblog, long before special-
ized weblog software tools became available. The first visitor to
Hall’s site from outside the university came in 1994. He
explained his motivations in an email:

Why did I do it? The urge to share of oneself, to join a greac
global knowledge sharing party. The chance to panticipate in
something cool. A decp geck archivist’s urge to experiment
with documenting and archiving personal media and cxperi-
cnce. In college 1 realized that Proust and Joyce would have
loved the web, and they likely would have tried a similar
experiment—they wrote in hypertext, about human lives.

It was journalism, but [ was mostly rcporting on me. In the
carly days, I wrote about the web, on the web, because few
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other people were doing so. Once search engines and link
dircctorics emerged, I didn't need to catalog everything online.
So I enjoyed having a tocl to map my thoughts and experi-
ences, and a chance to conncct thosc thoughts and experi-
cnces to the test of the electrified English-speaking world!

What had happened? Communications had completed a
transformation. The printing press and broadcasting are a one-
to-many medium. The telephone is one-to-one. Now we had a
medium that was anything we wanted it to be: one-to-ons, one-
to-many, and many-to-many. Just about anyone could own a
digital printing press, and have worldwide distribution.’$

None of this would have surprised Marshall McLuhan.
Indeed, his seminal works, especially Understanding Media: The
Extensions of Man'? and The Medium is the Message,'® pre-
saged so much of what has occurred. As he observed in the
introduction to Understanding Media:

After three thousand years of cxplosion, by means of frag-
mentacy and mechanical technologics, the Western world is
imploding. During the mechanical ages we had extended owr
bodies in space. Today, after more than a century of clectric
technology, we have cxtended our central nervous system
itself in a global embrace, abolishing both space and time as
far as our planet is concerned. Rapidly, we approach the final
phase of the extensions of man—the technological simulation
of conscioneness, when the creative process of knowing will
be collectively and corporately extended to the whole of
human society, much as we have already extended our senses
and our nerves by the various media.

Nor would it have come as a shock to Alvin Toffler, who
explained in The Third Wavel® how manufacturing technology
had driven a wedge between producers and customers. Mass
manufacturing drove down the unit cost of production but at the
cost of something vital: a human connection with the buyer.
Information technology, he said, would lead—among many
other things—to mass customization, disintetmediation (elimina-
tion of middlemen), and media convergence.
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Perhaps no document of its time was more. prescient about the
Web’s potential than the Cluetrain Manifesto,2® which first
appeared on the Web in April 1999. It was alternarely preten-
tious and profound, with considerably more of the latter qual-
ity. Extending the ideas of McLuhan and many others, the four
anthors—Rick Levine, Christopher Locke, Doc Searls, and
David Weinberger—struck home with me and a host of other
readers who knew innately thar the Net was powerful but
weren't sure how to define precisely why.

“A powerful global conversation has begun,” they wrote.
“Through the Internet, people are discovering and inventing
new ways to share relevant knowledge with blinding speed. As a
direct result, markets are getting smarter—and getting smarter
faster than most companies.”

They explained why the Net is changing the very nature of
business. “Markets are conversations,” proclaimed their first of
95 theses with elegant simpliciry.

Joumalism is also a conversation, [ realized. Cluetrain and
its antecedents have become a foundation for my evolving view
of the trade.

WRITING THE WEB

The scene was now set for the rise of a new kind of news. But
some final picces had yet to be put in place. One was technolog-
ical: giving everyday people the tools they needed to join this
emerging conversation. Another was cultural: the realizarion
that purting the tools of creation into millions of hands could
lead to an unprecedented community. Adam Smith, in a sense,
was creating a collective.

The toolmakers did, and continue to do, their part. And
with the neat irony that has a habit of appearing in this trans-
formstion, a programmer's annoyance with journalists bad
everything to do with one of the most important developments.
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Dave Winer had written and sold an outlining tool called
“More,” a Macintosh application.2! He was a committed and
knowledgeable Mac developer, but in the early 1990s, he found
himself more and morte annoyed by a trade press that, in his
view, was getting the story all wrong.

At the dme, Microsoft Windows was becoming more pop-
ular, and the hype machine was pronouncing Apple to be a
troubled and, perbaps, terminally wounded company. Trou-
bled, yes. But when the computer jowrnalists persisted in saying,
in effect, “Apple is dead, and there’s no Macintosh software
development anymore,” Winer was furious. He decided to go
around the established media, and with the rise of the Internct,
he had a medium.

He published an email newsletter called “DaveNet.” It was
biting, opinionated, and provocative, and it reached many influ-
ential people in the tech industry. They paid attention. Winer’s
critiques could be abrasive, but he had a long record of accom-
plishments and deep insight.

Winer never really persuaded the trade press to give the
Mac the ink it deserved. For its part, Apple made strategic mis-
takes that alienated software developers and helped marginalize
the platform. And Windows, with the backing of Microsoft’s
roughhouse business tactics that turned into outright law-
breaking, became dominant.

But Winer realized he was onto something. He'd found
journalism wanting, and he bypassed it. Then he expanded on
what he'd started. Like Justin Hall, he created a newsy page in
what later became known as the blog format—most recent
material av the top.

In the late 1990s, Winer and his team at UserLand
Software?? rewrote an application called Frontier. One collec-
tion of new functions was given the name Manila, and it was
one of the first programs that made it easy for novices to create
their own blogs. My first blog was created on the beta version
of Manila. Winer has suggested that traditional journalism will
wither in the face of what he helped spawn. I disagree, but his
contributions to the craft’s future have been pivoral.
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The development of the personal computer may have empow-
ered the individual, but there were distinct limits. One was soft-
ware code itself. Proprietary programs were like black boxes.
We could see what they did, but not how they worked.

This situation struck Richard Stallman, among others, as
wrong. In January 1984, Stallman quit his post at the Massa-
chusetts Institute of Technology's Artificial Intelligence Lab. He
formally launched a project to create a free operating system
and desktop software based on the Unix operating system that
ran on many upiversity computers.2! Stallman’s idcas ultimately
became the foundation for Linux, the open source operating
system that broughr fame to Linus Torvalds.2

The goal of Stallman’s work, then and now, was to ensure
that users of computers always had free software programs for
the most basic and important tasks. Free, in this case, was more
about freedom than about cost. Stallman and others in this
movement thought that the programming instructions—the
source code—of free sofrware had to be open for inspection and
modification by anyone. In the Jate 1990s, as Linux was gaining
traction in the marketplace, and as many free software applica-
tions and operating systems were available, the movement got
another name: open source, describing the open availability of
the source code.?s

Open source software projects are a digital version of a
small-town tradition: the barn raising. But open source projects
can involve people from around the world. Most will never meet
except online. Guided by project leaders—Torvalds in the case
of Linux—they contribute bits and picces of what becomes a
whole package. Open source software, in many cases, is as good
as or better than the commercial varicty. And these programs
are at the heart of the Internet’s most basic functions: open
source software powers most of the web servec computers that
dish out information to our browsers.
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When the code is open for inspection, it’s safer to use
because people can find and fill the security holes. Bugs, the
annoying flaws that cause program crashes and other unex-
pected behavior, can be found and fixed more easily, too.26

What does this have to do with tomorrow’s journalism?
Plenty.

Yochai Benkler, a Yale University law professor who has
written cxtensively on the open source phenomenon, has made a
strong case that this emergent style of organization applies much
more widely than software. In a 2002 essay, “Coase’s Pen-
guin,"27 he said the free software style could work better than
the traditional capitalist structure of firms and markers in some
ciccumstances. In particular, be said that it “has systematic
advantages over markets and managerial hierarchies when the
object of production is information or culture, and where the
physical capital necessary for that production—computers and
communications capabilities—is widely distributed instead of
concentrated.”

He could have been describing journalism. In his essay, and
in the course of several long conversations we’ve had in the past
several years, Benkler has made the case that several of the
building blocks are already in place to augment Big Media, if
not substitute it outright, with open source techniques.

He told me that bloggers and operators of independent
news sites already do a respectable job of scanning for and
sorting news for people who want it. The editorial function has
been adopted not just by bloggers, but by a host of new kinds of
online news operations. Same peer-reviewed news sites, such as
the collaborative KuroShin,2® which describes itself as “tech-
nology and culture, from the trenches,” are doing interesting
journalism by any standard, with readers contributing the essays
and deciding which stories make it to the top of the page.

According to Benkler, only in the area of investigative jour-
palism does Big Media retain an advantage over open source
journalism. This is due to the resources Big Media can throw at
an investigation. In Chapter 9, I will argue that even here, the
grassroots are making serious progress.
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In my own small sphere, I'm convinced that this already
applies. If my readers know more than I do (which I know they
do), I can include them in the process of making my journalism
better. While there are elements of open source here, 'm not
describing an enticely transparent process. Bur new forms of
journalistic tools, such as the Wiki (which I'll discuss in the nexr
chapter), are entirely transparent from the outset. More are
coming.

An open source philosophy may produce better journalism
at the outset, but that’s just the start of a wider phenomenon. In
the conversational mode of journalism I suggested in the Infro-
duction, the first article may be only the beginning of the con-
versation in which we all enlighten each other. We can correct
our mistakes. We can add new facts and context.2?

If we can raise a barn together, we can do journalism
together. We aleeady are.

TERROR TURNS JOURNALISM’S CORNER

By the turn of the new century, the key building blocks of emer-
gent, grassroots journalism were in place. The Web was already
a place where established news organizations and newcomers
were plying an old trade in updated ways, but the tools were
making it easier for anyone to participate. We needed a catalyst
to show how far we'd come. On September 11, 2001, we got
that catalyst in a terrible way.

I was in South Africa. The news came to me and four other
people in a van, on the way to an airport, via a mobile phone.
Our driver's wife called from Johannesburg, where she was
watching TV, to say a plane had appatently hit the World Trade
Center. She called again to say another plane had hir the other
tower, and yet again to report the attack on the Pentagon. We
arrived at the Port Elizabeth aitport in time to watch, live and in
horror, as the towers disintegrated.
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The next day our party of journalists, which the Freedom
Forum, a journalism foundation, had brought to Africa to give
talks and workshops about journalism and the Internet, flew to
Lusaka, Zambia. The BBC and CNN's international edition
were on the hotel television. The local newspapers ran consider-
able news about the attacks, bur they were more preoccupied
with an upcoming clection, charges of corruption, and other
news that was simply more relevant to them at the moment.

What I could not do in those initial days was read my news-
paper, the San Jose Mercury News, or the The New York Times,
San Francisco Chronicle, The Wall Street Journal, or any of the
other papers I notmally scanned cach morning at home. I could
barely get to their web sites becsuse the Net connection to
Zambia was slow and trans-Atlantic data traffic was over-
whelming as people everywhere went anline for more informa-
tion, or simply to talk with each other.

I could retrieve my email, however, and my inbox over-
flowed with useful news from Dave Farber, onc of the new
breed of editors.

Then a telecommunications professor at the University of
Pennsylvania, Farber had a mailing list called “Interesting
People™20 that he’d run since the mid-1980s. Most of what he
sent out had first been sent to him by correspondents he knew
from around the nation and the world. If they saw something
they thought he'd find interesting, they sent it along, and Farber
telayed a portion of what be teceived, sometimes with his own
commentary. In the wake of the amacks, his correspondents’
perspectives on issues ranging from national-secutity issues to
critiques of rcligion became essential reading for their breadth
and depth. Farber told me later he'd gone into overdrive,
because this event obliged him to do so.

“1 consider myself an editor in a real sense,” Farber
explained. “This is a funny form of new newspaper, where the
Net is sort of my wire service. My job is to decide what goes out
and what doesn't...Even though I don't edit in the sense of real
editing, I make the choices.”

I
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Onc of the emails Farber sent, dated September 12, still
stands out for me. It was an email from an unidentified sender
who wrote: “SPOT infrared satellite image of Manhattan,
acquired on September 11 at 11:55 AM ET. Image may be freely
reproduced with ‘CNES/SPOT Image 2001° copyright attribu-
tion.” A web address, linking to the photo, followed. The picture
showed an ugly brown-black cloud of dust and debris hanging
over much of lower Manhattan. The image stayed with me.

Here was context.

Back in America, members of the then nascent weblog commu-
nity had discovered the power of their publishing tool. They
offered abundant links to articles from large and small news
organizations, domestic and foreign. New York City bloggers
posted personal views of what they’d seen, with photographs,
providing more information and context to what the major
media was providing.

“I'm okay. Everyone | know is okay,” Amy Phillips wrote
September 11 on her blog, “The SO Minute Hour.™¥' A
Brooklyn blogger named Gus wrote: “The wind just changed
direction and now I know what a burning city smells like. It has
the smell of burning plastic. It comes with acrid brown skies
with jet fighters flying above them. The stuff I'm seeing on
teevee is like some sort of bad Japanese Godzilla movie, with
less convincing special effects. Then I'm outside, sceing it with
my naked eyes.”3?

Meg Hourihan was a continent away, in San Francisco. A
cofounder of Pyra Labs, creator of Blogger, another of the carly
blogging tools (now owned by Google), she pointed to other
blogs that day and urged people to give blood. The next day she
wrote, in part: “24 hours later, 'm heading back into the
kitchen to finish up the dishes, ro pick up the spatula that still
sits in the sink where I dropped it. I'm going to wash my coffee
press and brew that cup of coffee I never had yesterday. I'm

20
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going to try and find some semblance of normaley in this very
changed world.”3?

Also in California that day, a little known Afghan-American
writer named Tamim Ansary senat an impassioned email to some
friends. His message was in part cautionary, observing that
while America might want to bomb anything that moved in
Afghanistan, we couldn’t bomb it back to the Stone Age, as
some talk show hosts were urging. The Asian nation, he argued,
was already there. Ansary's email circulated among a widening
circle of friends and acquaintances. By September 14, it had
appeared on a popular weblog and on Salon, a web magazine.3
Within days, Ansary’s words of anguish and caution had spread
all over America.

Ansary's news had flowed upward and outward. At the
outset, no one from a major network had ever heard of him. But
what he said had sufficient authority that people who knew him
spread his message, first to their own friends and ultimately to
web journalists who spread ir further. Only then did the mass
media discover it and take it to a national audience. This was
the best kind of grassroots collaboration with Big Media.

In Tennessee, meanwhile, Glenn Reynolds was typing,
typing, typing into his weblog, Instapundit.com, which he'd
stacted only a few weeks earlier. A law professor with a
technological bent, he'd originally expected the blog to be some-
whar lighthearted. The attacks changed all that.

“1 was very reactive,” he told me. “I had no agenda. I was
just writing about stuff, because the alternative was sitting there
and watching the plane crash into the tower again and again on
CNN.”

He was as furious as anyone, and wanted retaliation. But he
warned against a backlash targeting Muslims. He said Ameri-
cans should not give into the temptation to toss out liberty in
the name of safety. He didn't expect to develop a following, bur
that happened almost immediately. He'd struck a chord. He

ax
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heard from people who agreed and disagreed vehemently. He
kept the discussion going, adding links and perspectives.

Today, InstaPundit.com has a massive following. Reynolds
is constantly posting trenchant commentary, with a libertarian
and rightward slant, on a variety of topics. He's become a star
in a firmament that could not have existed only a short time
ago—a firmament that gor its biggest boost from the cruelest
day in recent American history. The day is frozen in time, but
the explosions of airplanes into those buildings turned new heat
on a media glacier, and the ice is still melting.

22
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Chairman Thomas and members of the Commission, thank you for permitting the Center
for Democracy & Technology to testify today. I am John Morris, Staff Counsel with CDT.

CDT is a non-profit public interest organization founded in 1994 to promote democratic
values and individual liberties in the digital age. CDT works for practical, real-world solutions
that enhance free expression, privacy, and democratic participation. We are guided by our vision
of the Internet as a uniquely open, global, decentralized, and user-controlled medium. We
believe the Internet has unprecedented potential to promote democracy, by placing powerful
communications technology in the hands of individuals and communities.

Specifically with regard to the goals of the campaign finance laws, we believe that the
Internet has been, and will continue to be, an overwhelmingly positive force. The Internet has
dramatically broadened the nation’s political conversation, and has enabled tens of millions of
people to express their political views and receive political information from a vast array of
sources. The political speech of individuals on the Internet is, in simple terms, part of the
solution, and not part of the problems addressed by the campaign finance laws.

We do not argue that all political speech on the Internet should be free from regulation.
We readily acknowledge that this Commission can regulate the Internet spending of candidates,
political parties, and other core targets of the campaign finance laws. Our concern, however, is
that in trying to extend to the Internet rules that apply in the offline world, the rules threaten to
chill the remarkable explosion of online citizen participation in the political process.



In reviewing the more than 700 comments filed with the Commission in this rulemaking,
it is striking that those comments are almost unanimous on one point: that the independent
political speech of ordinary individuals should not be burdened by the campaign finance laws. In
comments ranging from those filed by Senators McCain and Feingold and Congressmen Shays
and Meehan, all the way to the most ardent individual bloggers, the message is the same: protect
the speech of individuals. And that is the same message found in the Joint Statement of
Principles that CDT helped to file on behalf of organizations such as the American Civil
Liberties Union, the Electronic Frontier Foundation, the National Taxpayers Union, People for
the American Way, and more than a thousand other organizations, bloggers, and individuals.
And that goal - of protecting the online speech of individuals — is one that the Commission itself
endorses in its Notice of Proposed Rulemaking.

So the critical question for the Commission is not whether to protect the speech of
individuals, but how best to do it. And there is one absolutely crucial answer to that question:
Keep it simple. '

And although the NPRM strives to be narrow in its impact, it fails to articulate a simple
exemption of individuals’ online speech. This Commission should break out of the mold of
_ existing campaign finance regulation, and should draft a short and easy-to-understand statement
~ protecting individuals® speech.

If at the end of the day the Commission protects individuals by drafting 5 more pages of
regulations and issuing a dozen new Advisory Opinions, then an opportunity to promote and
protect democratic discourse will have been lost, and valuable online political speech will be
chilled. It is crucial that individual speakers be able to determine that their speech is exempt
from regulation without hiring an attorney, and without wading through the results of a case-by-
case application of a new set of complex regulations.

In our comments, CDT offers a number of approaches to creating a clear and simple
exclusion for individuals’ online speech. First and most simply, the Commission can reorient its
rules to only apply to candidates, political parties and other core targets of the law. By focusing
first on who is regulated and not on what speech is regulated, the Commission can properly
target its regulations at the problems addressed by the campaign finance laws. There is nothing
in the Shays decision that requires the Commission to regulate the speech of individuals.

Alternatively, the Commission could create a significant monetary threshold below which
individuals’ online activities are wholly exempt from regulation. What is critical is that the
Commission must do something to make the protection of individual speech both unmistakably
clear, and readily accessible to the ordinary speaker.

Thank you again for the opportunity to testify, and we would welcome any opportunity to
assist the Commission in achieving the goal of protecting individuals’ online political speech.
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Dear Mr. Deutsch:

On behalf of the Center for Democracy & Technology, I would like to submit some
additional information to supplement my testimony before the Federal Election Commission
(“FEC”) on Notice of Proposed Rulemaking 2005-10, entitled ‘The Internet: Definitions of
"Public Communication" and "Generic Campaign Activity" and Disclaimers’ (the “NPRM”).
We appreciate that the Commission decided to keep the record open for one week following the
hearing. The following discusses why we believe that the Internet user’s experience is
fundamentally different than that of users of newspapers and traditional broadcast media, and
thus why policy makers — including this Commission — cannot simply import offline regulation
into the online world.

The Unique Nature of the Internet

On the second day of the hearing two Commissioners expressed their perception that the
user experience on the Internet was similar to the experiences of newspaper readers and TV
viewers, in that newspaper readers could turn right to a preferred section of the paper, and TV
viewers could use their remote controls to select what to watch. With respect, we disagree and
believe that the Internet user’s experience is fundamentally different from that of other media,
and that the differences are relevant to policy makers’ consideration of rules that may apply to
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the Internet. As discussed below, the open and democratic nature of the Internet makes it wholly
different from traditional mass media, and the degree of an Internet user’s control over his or her
media experience is unprecedented.

The Reno v. ACLU Decision: A starting point for assessing the unique characteristics of
the Internet is the landmark litigation that culminated in Supreme Court’s decision in Reno v.
ACLU striking down as unconstitutional the “Communications Decency Act of 1996.”! In the
first comprehensive assessment of the Internet by an American court, the trial court in Reno
found what it termed "a unique and wholly new medium of worldwide human communication.
As one judge put it, the "Internet is a far more speech-enhancing medium than print, the village
green, or the mails."

"2

In concluding that speech on the Internet merited the highest level of constitutional
protection, the Supreme Court explained:

This dynamic, multifaceted category of communication includes not only traditional
print and news services, but also audio, video, and still images, as well as interactive,
real time dialogue. Through the use of chat rooms, any person with a phone line can
become a town crier with a voice that resonates farther than it could from any
soapbox. Through the use of Web pages, mail exploders, and newsgroups, the same
individual can become a pamphleteer. As the District Court found, "the content on the
Internet is as diverse as human thought." We agree with its conclusion that our cases
provide no basis for qualifying the level of First Amendment scrutiny that should be
applied to this medium.*

One of the trial judges specifically identified "[f]our related characteristics of Internet
communication have a transcendent importance" to the conclusion that the Internet deserves the
highest levels of constitutional protection:

First, the Internet presents very low barriers to entry. Second, these barriers to entry
are identical for both speakers and listeners. Third, as a result of these low barriers,
astoundingly diverse content is available on the Internet. Fourth, the Internet provides
significant access to all who wish to speak in the medium, and even creates a relative
parity among speakers.’

! Reno v. American Civil Liberties Union, 521 U.S. 844 (1997). CDT was instrumental in organizing one of
the two lawsuits that were consolidated into the Reno case. As a partner with the Jenner & Block law firm at
the time, the undersigned was one of the lead counsel in that case, and had primary responsibility among
counsel for the development and presentation to the court of the technical evidence about the Internet and how
communications over it work.

2 American Civil Liberties Union v. Reno, 929 F. Supp. 824, 844 (E.D. Pa. 1996), aff'd, Reno v. American Civil
Liberties Union, 521 U.S. 844 (1997).

3 Id. at 882 (Dalzell concurring).
4 Reno, 521 U.S. at 870 (citation omitted).
SACLU, 929°F. Supp. at 877 (Dalzell concurring).
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The judge continued:

It is no exaggeration to conclude that the Internet has achieved, and continues to
achieve, the most participatory marketplace of mass speech that this country — and
indeed the world — has yet seen. The plaintiffs in these actions correctly describe the
“democratizing” effects of Internet communication: individual citizens of limited
means can speak to a worldwide audience on issues of concern to them. Federalists
and Anti-Federalists may debate the structure of their government nightly, but these
debates occur in newsgroups or chat rooms rather than in pamphlets. Modern-day
Luthers still post their theses, but to electronic bulletin boards rather than the door of
the Wittenberg Schlosskirche. More mundane (but from a constitutional perspective,
equally important) dialogue occurs between aspiring artists, or French cooks, or dog
lovers, or fly fishermen.®

In its Findings of Fact, the Reno trial court concluded:

76. Such diversity of content on the Internet is possible because the Internet
provides an easy and inexpensive way for a speaker to reach a large audience,
potentially of millions. The start-up and operating costs entailed by communication
on the Internet are significantly lower than those associated with use of other forms of
mass communication, such as television, radio, newspapers, and magazines. This
enables operation of their own Web sites not only by large companies . . . but also by
small, not-for-profit groups . ...

79. Because of the different forms of Internet communication, a user of the
Internet may speak or listen interchangeably, blurring the distinction between
“speakers” and “listeners” on the Internet. . . .

80. It follows that unlike traditional media, the barriers to entry as a speaker
on the Internet do not differ significantly from the barriers to entry as a listener. Once
one has entered cyberspace, one may engage in the dialogue that occurs there. In the
argot of the medium, the receiver can and does become the content provider, and
vice-versa.’

The "openness" of the Internet translates into an unprecedented ability of speakers to
speak and listeners to receive content, free (to date) from significant governmental or private
interference. Internet users have a wide range of choices as to how to access the Internet and
what to do with the communications medium once online. Users can speak to the entire world
with little or no investment. Listeners can access a vast wealth of content quickly and easily,
without significant governmentally- or privately- imposed limitations. In short, the Internet
offers individuals, communities, non-profit organizations, companies, and governments an
unprecedented ability to speak and be heard.

6 Id. at 881 (Dalzell concurring).
" Id. at 843-44.
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Affirmative User Control and the Diversity of Content on the Internet: Although

users of newspapers and TV have an element of control over what information they receive — in
that they can turn to a particular section of the paper or choose a particular channel — users of the
Internet have orders of magnitude greater control over their user experience. This greater user
control flows, at a minimum, from (a) the unlimited capacity of the Internet, (b) the immediacy
of content on the Internet, (c) the radically more diverse sources of content available on the
Internet, and (d) the technical means users have to choose what information to receive. Each of
these is briefly discussed below.

First, the Internet has overwhelmingly more capacity than any other medium. Taking
today’s Washington Post as an example, a reader is able to choose what to read from
approximately 95 full articles and 65 brief news items (plus stock tables, box scores, etc.). Ina
generous evening of cable TV viewing (assuming 8 half hour shows on each of 150 channels), a
viewer can choose what to watch from 1200 TV shows. On the Internet, in contrast, (1) a search
of “Google News” indicates that it added more than 2,000,000 news stories in the past 24 hours
(including all of the stories contained in the Washington Post), (2) a search of “Google Groups”
indicates that at least 300,000 new postings were made to subject-specific “newsgroups” in the
past 24 hours, and (3) tens of millions of web pages, blogs, and other Internet sites have certainly
added new content in that same time frame.

Second, the vast content on the Internet is available on whatever schedule suits the users,
whether it be at 3:00 a.m. (before the morning paper has been delivered) or 3:00 p.m. (before the
major network evening newscasts).

Third, the sources of news and information are far narrower in the print or broadcast
media. All of the news stories in the Washington Post, for example, were chosen for inclusion
by the employees of a single company. More broadly, the ownership of traditional media in the
United States is consolidated in the hands of a relatively small number of companies. According
to one recent analysis, “in 2000, despite more than 25,000 outlets in the United States, twenty-
three corporations controlled most of the business in daily newspapers, magazines, television,
books, and motion pictures.”® Collectively, those companies serve as powerful gatekeepers,
deciding each day what news and information will be made available to the American people.
This contrasts with the tens of millions of different sources of content on the Internet.

Finally, Internet users can user tools such as search engines and “RSS feeds” (which
monitor web sites and alert users to new content) to jump to specific content desired by the users
or have that content automatically appear on the users’ computer “desktops.””

A single example illustrates the greater ability of Internet users to control what content
they receive. Assume a hypothetical media consumer wanted to learn about the hearing
conducted last week by the Commission in this proceeding. If that user only subscribed to the

8 K. Smith, “The FCC Under Attack,” 2003 Duke Law & Technology Review 19 at n.38 (citations omitted).

% For more information on RSS feeds, see for example http://en.wikipedia.org/wiki/RSS_Feed.
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Washington Post, she would have been entirely out of luck — that paper did not cover or write
about the hearings. The user would have been able to see a very short report on one network
news report, and could have heard a somewhat longer story on public radio — but only if she
happened to tune in at just the right times for the broadcasts. On the Internet, in contrast, Google
News could take the user to over 25 relevant news stories on more than 300 different web sites.
Moreover, one could learn about and discuss the hearings on a range of blogs and web sites,
including at least one blog that included comments in real time. '

Far more than with traditional media, Internet users can directly control what content they
access, and can access at any time a far broader range of content than is ever available in more
traditional media.

Preventive User Control: Beyond the Internet users’ ability affirmatively to access
desired content, users also have the ability to proactively avoid content that they do not want to
receive. Although TV viewers can change channels if they do not want to watch a particular
show or advertisement, Internet users can take steps to avoid undesired content in advance. For
example, Internet users today can install software tools that block the display of the vast majority
of advertisements on the Internet, so that the users are shielded from both political and
commercial banner advertisements."'

Moreover, if there are entire categories of content that a user does not want to access (or,
for example, to which a parent wants to block a child’s access), there are a broad range of tools
that can screen or filter access to particular content.'> Although some of these tools were
originally aimed at blocking sexual content, many can now block a far broader range of content —
indeed, an Internet user could choose to be shielded from all Internet content relating to
“politics” and “government.”"

k ok Kk ok k¥

1 See hitp://www.dailykos.com/story/2005/6/28/12514/1317.
1 See, e.g., http://adblock.mozdev.org/.

12 For a description of the range of “user empowerment” tools, see http:/www.getnetwise.org/.

1 Content categories that can be blocked include “Abortion Advocacy, Abusive Behavior by Others, Activist
Groups, Adult Language, Advertising, Advertising for Adults, Alcohol, Alternative Journals, Anarchy, Att,
Bomb, Broadcast Media, Cartoon Violence, Chat Rooms, Cults, Drugs, File Transfer, Free Mail, Free Pages,
Gambling, Game Sites, Gay/Lesbian/Bisexual Lifestyles, Gothic, Government, Gross, Hacking, Hate Groups,
Humor, Illegal Activity, Immoral Activities, Investments, Job Search, Leisure Activities, Lingerie,
Message/Bulletin Boards, Militancy, Movies, MS Macro Files, Murder, New Age, Nudity, Obscenity, Occult,
Online Auction, Online Games, Personal Ads, Personal Information, PICS Ratings Adult Topics, Politics,
Popup Windows, Pornography, Profanity, Racism, Religion, Satanic, School Cheating Information, Search
Engines, Self-Help, Sex/Acts, Sex/Attire, Sex/Nudity, Sex/Personals, Sexual Education (multiple levels),
Sexually Oriented, Sexually Predatory, Shopping, Sports, Stock Quotes, Suicide, Swimsuits, Tasteless,
Tobacco, Transgender, Travel, Unwholesome Activities, Usenet, Violence, [and] Weapons.” See
http://kids.getnetwise.org/tools/blockother
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This unprecedented level of user control on the Internet has a broad range of implications
for public policy makers. In the context of governmental efforts to control access to sexual
content, for example, courts around the country (starting with the Supreme Court in Reno) have
repeatedly concluded that Internet users (and their parents) can protect themselves from
undesired content without governmental intervention or censorship.*

In the context of the campaign finance laws, the greater user control over content on the
Internet indicates that candidates, campaigns, and big money interests will be far less able to
dominate the political conversation and squeeze out other voices. Because of the unique nature
of the Internet, the Commission must be particularly careful in crafting any regulation of Internet
speech to ensure that it does not chill the very speech that the campaign finance laws should be
encouraging.

* %k ¥ X %
We appreciate the opportunity to submit these additional comments to the Commission.
In addition, if there remain technical questions about which either the Commissioners or FEC
staff would like additional information, CDT would be glad to arrange for one or more technical

presentations by technical experts from the academic community. We look forward to
continuing to work with the Commission on the important issues raised in this rulemaking.

Respectfully Submitted,

/s/ John B. Morris, Jr.

John B. Morris, Jr.
Center for Democracy & Technology

COUNSEL FOR CENTER FOR
DEMOCRACY & TECHNOLOGY

1 See, e.g., ACLU v. Johnson, 194 F.3d 1149 (10th Cir. 1999) (New Mexico); PSINet, Inc. v. Chapman, 362
F.3d 227 (4th Cir. 2004) (Virginia); American Booksellers Foundation v. Dean, 342 F.3d 86 (24 Cir. 2003)
(Vermont); Cyberspace Communications, Inc. v. Engler, No. 99-2064, 2000 WL 176992 (6th Cir. 2000), aff’'g
55 F. Supp. 2d 737 (E.D. Mich. 1999) Michigan); ACLU v. Goddard, Civ. 00-0505 TUC-AM (D.Ariz. Aug.
11, 2004) (Arizona); American Library Association v. Pataki, 969 F. Supp. 160 (S.D.N.Y. 1997) (New York).



087/85/2885 16:43 20827362222 CAMLC PAGE 82

—. CAMPAIGN
" LEGAL CENTER

Wi sl
1640 Rhode lsIond Ave., NW, §te, 650. Washington, OC 20034 Trevor Potier
tel (202) 736-2200 - fax {202) 724-2222 : . President ond General Counsel

lnotlar@c ompaignisaglcenterorg

www.compaigniegalcenter.org

July 5, 2005
By Facsimile ~
By g .
Mr. Brad C. Deutsch IS
Assistant General Counsel |
Federal Election Commission «
999 E Street NW T -
Washington, DC 20463 = LR
. — i
Re: Supplement to Oral Testimony at June 29 Hearing oniﬂnternet -~

Rulemaking
Dear Mr. Deutsch:

During my testimony before the Commission on June 29, 2005 in the Internet
rulemaking, I requested the opportunity to supplement my remarks by written response to two
questions posed by Commissioners. I address both questions below.

First, Commissioner Mason asked how the disclaimer requirement in 2 U.S.C. § 441d can
be interpreted to require a disclaimer on the Web site of a political committee (including a
political party committee), but not on the Web site of an individual.

As Commissioner Mason pointed out, section 441d refers to certain communications
conveyed by “general public political advertising” both in the case of a political committee and
in the case of “any person.”

The Commission’s current regulations apply the disclaimer requirement only to “public
communications.” 11 C.F.R. § 110.11. Under the existing regulations, all Internet
comwmunications by individuals are exempt from the disclaimer requirement (whether on the
individual’s Web site or paid for on another Web site), while the disclaimer requirement applies
to “Internet websites of political committees available to the general public....” Jd. Thus, the
Commission’s existing practice is to distinguish between individuals and political committees for
purposes of the disclaimer requirement.

In our written comments, we proposed that the term “public communication” exclude the
Web site of individuals (but include communications paid for by individuals on another person’s
or entity’s Web site), but continue to include the Web site of a political committee (as well as ads
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placed on another person’s or entity’s Web site). See Comments of Campaign Legal Center, et
al. at 11-14,

This differentiation in treatment is grounded on familiar principles in the campaign
finance laws. The definition of “expenditure,” 2 U.S.C. § 431(9), for instance, is different when
applied to an individual (where the definition is limited by “express advocacy”) than it is when
applied to a political committee, including a political party (where the definition is not limited by
“express advocacy,” but includes a broader class of clectioneering messages).

This longstanding distinction in campaign finance law between. the activities of political
committees and the activities of individuals has perhaps best been explained by the Supreme
Court in Buckley v. Valeo, where the Court construed the term “political committee” to
encompass only those organizations controlled by a candidate or “the major purpose of which is
the nomination or election of a candidate.” 424 U.S. 1, 79 (1976). The Court reasoned:
“Expenditures of candidates and ‘political committees’ so construed can be assumed to fall
within the core area sought to be addressed by Congress They are, by definition, campaign
related.” Id.

On this basis and in many respects the law much more comprehensively and extensively
regulates the activities of party committees (imposing, for instance, extensive reporting
- requirements, 2 U.S.C. § 434, and spending limits, id. at 441a(d)), than it does individuals.

As we noted in our written comments, ‘“The campaign finance laws provide for different
levels of regulation of individuals, corporations and labor unions, and political comiittees
(including party committees). In the context of ‘public communications’ that are to be subject to
the coordination rules, we believe the definition of what constitutes a ‘public communication’
should reflect these longstanding distinctions drawn by the law.” Comments at 11.

Accordingly, consistent with its current practice, we believe the Commission has the
authority, by regulation, to define the term “public communication” more broadly when applied
to political committees than when applied to individuals. This would result in a requirement that
party committees include a disclaimer on their Web sites, while individuals need not do so.

Second, Commissioners Weintraub and Toner asked whether state party committees can
be required to use some or all hard money for certain communications on their Web sites.

Under 2 U.S.C. § 441i(b)(1), a state party must spend hard money on “federal election
activity,” which includes any “public communication that refers to a clearly id entified candidate
for Federal office” and that promotes, attacks, supports, or opposes (“PASO”) that candidate. /d.
at 431 (20)(A)(iii).

! Further, although the statutory definition of “expenditure” contains no exception for individual voluateer activitics,
the Commission has for good reason proposed in this rulemaking a regulatory exccption to the definition of
“expenditure” for individual Internet activity. See NPRM 2005-10, 70 Fed. Reg. 16967, 16978 (April 4,
2005)(proposed § 100.155 “Uncompensated indjvidual or volunteer activity that is not an expenditurc™).



@7/85/2005 16:43 2827362222 CAMLC PAGE B4

Under 2 U.S.C. § 441i(b)(2) (Levin amendment), a state party must spend either all hard
money or a mixture of hard money and Levin funds to pay for any “public communication” that
constitutes “generic campaign activity” (i.e., public communication that promotes a political
party and does not promote a candidate). See id. at §§ 431(20)(A)(ii) and 431(21)(b)(2). See
also 11 C.F.R. § 100.25.

Thus, assuming (as we do) that a state party’s Web site is a “public communication,” the
law requires that any PASO communijoation on the Web site must be funded with hard money.
Similarly, a “‘generic campaign activity” communicationon a state party’s Web site must be
funded either with all hard money, or with a mixture of hard money and Levin funds.

The Internet poses a unique problem for judging the contours of the “public
communication.” Unlike a print ad, broadcast ad, direct mail piece, ete., all of which are discrete
and unjtary forms of communication, an Internet Web site is of shifting and somewhat
indeterminate boundaries.

If a state party’s print ad, for instance, referred to a federal candidate and met the PASO
test, the entire ad would have to be paid with hard money, even if the ad also referred to a nonr
federal candidate. The party could take out two separate ads — one referring to the federal
candidate (and paid entirely with hard money) and one referring exclusively to pon-federal
candidates (and paid with soft money).

As an initial matter, if a state party Web site refers to a federal candidate and meets the
PASO test, the statute can be read to require that the entire Web site be funded with hard money.
We believe this would clearly be a permissible interpretation of section 441i(b).

On the other hand, by analogy to the “two print ads” example set forth above, a state
party committee could set up two separate Web sites, one for references to federal candidates and
one for references to state candidates, and propose to use hard money only to fund the former
site. But given that “separate” Web sites can be easily cross-linked, it is not clear that the
boundaries of what constitutes the “federal” site could be clearly defined.

Although this problem poses a dilemma, the path out of the dilemma is not for the
Commission to simply allow all state party Web sites to be funded entirely with soft money, no
‘matter how clearly or often they promote or attack federal candidates. To do so wotuld be to
operate in violation of clear statutory dictates that party communications with regard to federal
elections be funded with hard money.

Rather, we urge the Commission, as a matter of administrative convenience and
practicality, to set minimum percentages on an across-the-board basis that can be used to define
the scope of a state party’s Web site that constitutes the “public communication” referring to a
federal candidates.

The Commission can rely on the recent precedent of how it set flat allocation percentages
for the spending of Levin funds by state parties. See 11 C.F.R. § 300.33. There, the
Commission established four set percentages, depending on the type of election year
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(Presidential and Senate, Presidential, Senate, and non-Presidential/non-Senate). The allocation
ratios are based on the sensible assumption that the federal percentage should be highest in the

first of the four cases, and progressively decline.

A similar methodology, based on similar assumptions, could be adopted by the
Commission to determine flat percentages of state party Web sites that should be deemed a
segregable “public communication” for purposes of the section 441i(b) requirement that state
party PASO “public communications” referring to federal candidates be funded entirely with
hard money. While this approachis analogous to an “allocation” of the state party Web site, the .
underlying concept is different, and instead is based on determining the discrete portion of the
Web site that includes a federal PASO communication, and thus must be funded entirely with
hard money. , _

I am pleased to have the opportunity to address both of these questions.

Respectfully submitted,

Trevor Potter
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Tuesday, June 28, 2005

Bank of International Settiements Issues Warnings in
Report

The Bank for International Settlements released their annual
report yesterday. In the report (see also a summary), they issued
warnings on economic imbalances, the U.S. budget deficit, and
dollar depreciation.

The report found that the world economy is marked by increasing
internal and external economic imbalances. These imbalances raise
serious questions about future global growth and financial stability.
The report said, "One simply cannot ignore the number of
indicators that are now simultaneously exhibiting marked
deviations from historical norms," and went on to warn that the
U.S. budget deficit was an increasing concern of global importance.
The report basically stated that without any sort of budgetary
discipline, the continued decline of the U.S. dollar against other
currencies appeared "inevitable."

The report also stated that the U.S. deficit "expanded to a record
high as a proportion of GDP [almost 6%], and this in spite of a
reduction in the effective real value of the dollar of more than 20%
from its peak in early 2002.... It is unprecedented for a reserve
currency country to have a current account deficit of such
magnitude.” The high deficit has resuited in the global financial
system seemingly becoming increasingly prone to various sorts of
financial turbulence. The Bank of International Settiements is
warning Bush and Congress that if deficits continue to rise, there
could be serious consequences. Given the current fiscal health of
the U.S. economy, now is not the time for Congress and the
President to be considering any extremely expensive legislation,
without figuring out a way to pay for it.

Posted by Becky Lewis

Watcher: June 28, 2005
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Monday, June 27, 2005

Where is the Party of Fiscal Responsibility?

This is an excellent op-ed in today's New York Times by Nicholas
Kristof, focused on the debt and the lack of fiscal responsibility
which has permeated White House economic policy for the last five
years. As Kristof points out, "More than two centuries of American
government produced a cumulative national debt of $5.7 trillion
when Mr. Bush was elected in 2000. And now that is expected to
almost double by 2010, to $10.8 trillion."

There are reasons why we are now so far into debt that three-
fourths of the debt have to be purchased by foreigners -- many of
them are related to the economic policies passed by the
administration and Congress over the last five years. Bush was
able to pass his tax cuts of 2001 based on projections of future
levels of revenue that proved to be false; yet the tax cuts are still
in place, and Congress is calling for more (i.e., repeal of the
Alternative Minimum Tax and the Estate Tax).

As the article points out, in a speech Bush gave after presenting
his first budget in 2001, he said, "I hope you will join me to pay
down $2 trillion in debt during the next 10 years. That is more
debt, repaid more quickly, than has ever been repaid by any nation
at any time in history." He stated that the U.S. would be "on a
glide path toward zero debt."” This has turned out to be almost
ludicrously false. The debt held by the public is $4.5 trillion today.
And each time Bush and Congress pass expensive legislation
without figuring out how they are going to pay for it (as they are
trying to do with Social Security right now), it only increases this
amount. In one of the richest countries in the world, every baby is
born tens of thousands of dollars in debt. There is a reason why
GAO Comptroller David Walker calls our fiscal irresponsibility "the
greatest threat to our future.”" We are currently on an
unsustainable path.

Posted by Becky Lewis

Friday, June 24, 2005

http://www.ombwatch.org/budgetblog 6/28/2005
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More on DeMint's Social Security Plan

While the legislation proposed by Sen. DeMint has the support of
the Ways and Means Committee, it varies slightly from what the
House intends to propose in a bill sometime in the future. Both
however, will call for the creation of private accounts. The DeMint
legislation, according to aides, would end the prevailing practice of
reducing the deficit by the size of the Social Security surplus, since
the obligations to the accounts would be treated as regular
outlays. The government, however, could continue to spend the
surplus on other needs, since the money would be invested in
treasury bonds (just as payroll taxes are today). His plan also calls
for the creation of an independent board which could offer
individuals the opportunity to diversify the accounts into stocks or
other investments.

Chairman of the Finance Committee, Sen. Grassley (R-IA), has not
yet specifically endorse the DeMint proposal, and it is unclear as of
right now how the Finance and Ways and Means Committees will
work together to reach a consensus on these ideas. In a
statement, Grassley said, "I want to pass legislation that makes
Social Security solvent along with personal accounts if possible,
and that obviously goes further than this legislation does."

Finance Committee ranking member Max Baucus (D-MT)
characterized the DeMint plan as being part of a "bait-and-switch"
strategy that will likely see the House approve a private account
plan and wrap it in a non-amendable conference report to try to
force enactment. House Minority Whip Steny Hoyer (D-MD)
released a statement saying the proposal would do nothing to
address solvency issues, and "would actually weaken Social
Security's solvency by diverting the surpluses that are expected
over the next several years and depleting the Social Security Trust
Fund even sooner."

Baucus' point has been supported by evidence elsewhere, most
notably by Jason Furman of the Center on Budget and Policy
Priorities. Furman has stated that the DeMint proposal would drain
$600 billion from the Social Security trust fund in the first ten
years it is in effect. He stated it will also increase the deficit to
nearly $500 billion in 2007. Much of the cost would be
administrative, with Furman noting that thousands of new federal
employees would be needed to administer the accounts.

Furman presented many of these points and more in his recent
testimony before the Ways and Means subcommittee on Social
Security.

Posted by Becky Lewis

Thursday, June 23, 2005

White House Changes Course On Private Accounts

http://www.ombwatch.org/budgetblog 6/28/2005



OMB Watch - Federal Budget - Page 4 of 6

Despite reports yesterday that Sen. DeMint's Social Security plan,
GROW, has received the support of the Ways and Means
Committee, there are reports today that the White House has
enouraged -- and even instructed -- Republican Congressmen to
go forward with introducing reform plans which don't include
private accounts. Sen. Robert Bennett (R-Utah) said after a White
House meeting that the president encouraged him to introduce a
Social Security bill that does not include the private accounts. "He
indicated I should go forward and do that," Bennett told reporters.
Bennett's bill would aim to garner Democratic support. According
to news sources, Senate Majority leader Bill Frist (R-TN) refused to
comment on these developments.

Posted by Becky Lewis

Wednesday, June 22, 2005

DeMint and Ways and Means Move Forward with SS
Plans

Sen. Jim DeMint (R-SC) has revealed a Social Security proposal
which includes private accounts. DeMint's plan is cosponsored by
Sen. Santorum (R-PA), Sen. Graham (R-SC), Sen. Crapo (R-ID),
and Sen. Coburn (R-OK).

The Ways and Means Committee also unveiled a proposal today
which is quite similar to the DeMint plan. The name of the
committee's plan is GROW, or "Growing Real Ownership for
Workers," and it attempts to paint the creation of private accounts
as more worker-friendly than they really are. Under the plan,
workers could elect to have their share of the Social Security
surplus set aside in a personal account. Critics point out it does
nothing to solve the issue of solvency, which is unarguably the
biggest problem facing Social Security. Rep. Jim Kolbe stated "If
it's an attempt to get us off dead center, to move us forward,
that's fine. But it doesn't fix the solvency [problem]: You'd have to
borrow the money from some place else."

Posted by Becky Lewis

Budget Committee Hearing on Budget Process

Today the House Budget Committee held a hearing reflecting on
the budget process. All hearing documents can be seen here. The
purpose of the hearing was to take a comprehensive look at the
current process, including its various aspects and implications —
both for policy and the practical operations of Congress. Former
Rep. Bill Frenzel, Professor Allen Schick, and Center on Budget and
Policy Priorities' Richard Kogan testified.

http://www.ombwatch.org/budgetblog 6/28/2005
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Posted by Becky Lewis

Tuesday, June 21, 2005

NY Times Editorial on the Estate Tax

This excellent editorial in the New York Times discusses the
conservative push to repeal the estate tax in the Senate. The
article says "The mostly Republican supporters of repeal don't have
the necessary votes, but are threatening to bring the measure to
the floor to force Democrats to vote against it. Democrats, in turn,
fear being painted as pro-tax at election time, so would rather
broker a compromise than vote against repeal."

However, a bad compromise would be worse than no compromise
at all. The article notably points out that irresponsible repeal - such
as one that had the exemption level at $3.5 million and the taxable
rate at 15% - would end up costing the treasury almost as much
as full repeal would (87 percent), and thus is just as harmful.

Posted by Becky Lewis

House Leads Senate in Work On Approps Bills

While the House is set to finish work all eleven House spending
bills by the end of this month, there is pressure on the Senate to
figure out a floor strategy to avoid the unruly process that
characterized last year's spending negotiations. Next week the
Senate is scheduled to work on the Interior-EPA and Homeland
Security bills, but after the July Fourth recess the appropriations
schedule remains uncertain, according to leadership and
committee staff.

This Washington Post article from yesterday looks in depth at the
Appropriations Chairman - Sen. Thad Cochran (R-MS) and Rep.
Jerry Lewis (R-CA) - and what they are hoping to accomplish
during this appropriations cycle.

Posted by Becky Lewis

Thursday, June 16, 2005

Congress Looks at Proposals to Reform Medicaid

http://www.ombwatch.org/budgetblog 6/28/2005
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The tough FY 06 budget calls for cuts in most discretionary
programs, as well many entitlement programs. Specifically, House
and Senate lawmakers have been charged with cutting some $10
billion or more from the Medicaid program. Yesterday, National
Governor's Association Chairman Mark Warner (D-VA) and Vice
Chairman Mike Huckabee (R-AK) presented their proposals for
reform. These proposals are intended to provide Congress with a
blueprint as lawmakers work to implement legislation to reduce
Medicaid spending.

The proposals suggest improvements to reduce the cost of
prescription drugs by increasing rebates from manufacturers,
reforms to the Average Wholesale Price system, policies to
increase generic drug use, and tiered copayments. In addition, the
NGA plan suggests closing loopholes that allow some people to
hide or transfer assets to qualify for Medicaid long-term care
benefits, increasing cost-sharing for beneficiaries, and
implementing judicial reforms to allow states to "locally manage
the optional Medicaid categories." Sen. Max Baucus (D-Mont.),
ranking member on the Senate Finance Committee, expressed
concern about increasing cost-sharing, saying in his opening
statement before the committee, "Onerous cost-sharing
requirements can harm access to care. While personal
responsibility is important, we should not place unduly high
barriers to access through changes in cost-sharing.”

Congress appears to be a long way from agreement on how to go
about reforming Medicaid. The governors have long supported
efforts to save more money on prescription drugs; to close
loopholes that let people shelter assets to qualify for Medicaid-
covered nursing home care, and to encourage the purchase of
private long-term care insurance. More contentious are proposals
to allow states to require patients to pay for more of their care and
what the proposal refers to as "judicial reforms" that would shield
states from lawsuits when they change Medicaid programs; both of
concern to consumers and consumer advocates.

Posted by Becky Lewis

http://www.ombwatch.org/budgetblog 6/28/2005
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House Conservatives Coopt DelLay into Pushing Dangerous Budget Process Reforms

After House Republican leadership avoided the derailment of the FY 2006 budget resolution by a small group of House
conservatives over a standoff about budget process rules, the movement to change those rules in Congress has picked up
steam once again. This time, however, the group of conservative House Republicans has enlisted the help of a powerful
ally: Majority Leader Tom Delay (R-TX).

The Hill newspaper reported last week that Delay has been working behind the scenes with conservative Republicans
seeking radical changes to the budget rules and leading members of the key committees in the hopes of implementing
changes that would support Delay's goals of defunding the federal government. This comes as a surprise since only a few
months ago Delay opposed an effort by a group of conservatives to make these same changes in the budget process.

Some aides on Capitol Hill believe DeLay's move to ally with House conservatives is a reaction to the embattled leader's
recent trouble with charges about ethical violations as well as harsh attacks from liberal activist groups. Conservatives in
the House have been some of Delay's strongest supporters and make up his power base in the GOP caucus in the House.

Delay claims he has always supported budget process reform - just not the piecemeal approach used by the Chair of the
Republican Study Committee (RSC), Mike Pence (R-IN), and other conservatives during the beginning of the 109th
Congress. Pence and other House Republicans pushed for individual budget rule changes during the Republican conference
meeting after the 2004 elections as well as in amendments to the 109th Congress's rule package, both which Delay
opposed.

Specific proposals being discussed this year include annual spending caps and giving the budget resolution the force of
law. These proposals were voted down on the House floor last year - some garnering less than 100 votes. But many
House conservatives are optimistic that the support of someone like DelLay is all that is needed to gather the necessary
votes to win approval on the floor. Rep. Mark Kirk (R-IL), chairman of the Tuesday Group, a caucus of about 40
Republican centrists, is much more confident about passing changes to the rules. Quoted in The Hill, Kirk stated, "This
time I've got Tom Delay." "He goes from someone not supportive of the rules package to someone who can make it
happen.”

The budget-reform "working group" created by DelLay includes himself, Pence, Kirk, Rules Committee Chairman David
Dreier (R-CA), Budget Committee Chairman Jim Nussle (R-IA), Ways and Means Committee Chairman Bill Thomas (R-CA)
and Rep. Jeb Hensarling (R-TX), who handles budget reform for the RSC. The group, except for Thomas, met for the first
time during the week before the Memorial Day recess.

Pence said the ultimate purpose of the changes is to make it easier to pass tax cuts and more difficult to pass spending
increases or create new programs. The working group will most likely consider some if not all of the following changes:

Eliminating budgeting gimmicks often used by the White House.
Moving up the date the president submits his budget to Congress.
Postponing the start of the fiscal year.

Reforming the reconciliation process.

Creating sunsets (or time limits) for mandatory spending programs.
Eliminating spending programs that have exceeded their authorization.

®e e 0 0 0 0



» Rewriting the Byrd rule, which limits changes in policy on appropriations bills.

These proposals will essentially make it much easier to cut spending and reduce federal investments in communities
across the country and much more difficult for Congress to respond to future unknown needs.

There may still be one stumbling block in the process Delay has set in motion. There appears to be resistance to these
changes from members of the appropriations committee, including Chairman Jerry Lewis (R-CA) who attended one
meeting of the working group, "just to listen," he said. Historically, appropriators have clashed with House conservatives
about spending levels and budget rules.

There is no timetable set for future meetings at this point and despite DeLay's support and efforts, it is still unclear if any
changes will be implemented this year.

Erosion of Retirement Security Continues in America

A recent wave of bankruptcies has caused the benefit pension plans of many large companies to be significantly under-
funded or fold, leaving millions of workers dependent upon the government-sponsored insurance system: the Pension
Benefit Guaranty Corporation (PBGC). These bankruptcies have put additional pressure on the PBGC to cover the
payments to millions of Americans who were planning on their pensions for retirement. This wave of corporate
bankruptcies that is burdening the PBGC makes it all the more important that the Social Security system remain a
guaranteed benefit that is risk-free, especially for workers who have lost their pensions through no fault of their own. It is
also a warning that the PBGC could become the equivalent of the savings and loan debacle of the 1980s.

The purpose of the PBGC is somewhat similar to that of Social Security. They both involve individual entities forming a
collective agreement to help minimize future risk. The PBGC is an insurance system that guarantees pension plans to
employees whose companies have gone bankrupt or have lost the means to pay their liabilities, while Social Security
guarantees month-to-month benefits for anyone who contributed to the system while employed. The PBGC, first set up in
1974, is a federal corporation financed by fees from companies with defined-benefit pension plans. It provides retirees
with monthly checks based on years of service and pay.

Normally, companies with pension plans maintain funds to cover their liabilities, but in recent years a number of
businesses have under-funded their plans and thrown their obligations onto the PBGC. This trend has become more
prevalent since 2000, and can be attributed to a mixture of low interest rates, stock market losses, lower overall corporate
earnings, and an increase in the number of retirees guaranteed payments.

From 2000 to 2003, the agency went from a surplus of $9.7 billion to a deficit of $11.2 billion. Things have only gotten
worse with a $23.3 billion deficit today and no sign of improvement in the future. Recently released data from the PBGC
indicates the country's 1,108 weakest pension plans had an aggregate shortfall of $353.7 billion. These shortfalls mean
probable benefits cuts for millions of people. While the program is able to make all payments owed to current retirees with
failed benefits right now, the long-term solvency of the PBGC is questionable, and thus the pension plans of those who are
working now. As United pilot Klaus Meyer, 47, of Bethlehem, PA, said, "I lost almost all my United stock value in the
bankruptcy, and here's another part of the retirement I was promised that is gone. And now my Social Security is at risk.
Where does it all end? You feel brutalized by the system.”

Spotlight on Pension Issues

Under-funded pension plan troubles are currently in the spotlight because a number of large, high profile companies have
been forced to declare bankruptcy over the past few years in part because of their pension liabilities. United Airlines
recently defaulted on their pension plan and the PBGC made the decision to step in to rescue the company. While this
decision will benefit the workers of United, PBGC does not always pay 100 percent of the amount promised to retirees by
their employers. In the case of United Airlines, for example, PBGC will only guarantee $6.6 billion of the $9.8 billion
promised to employees. If other companies default on their pension liabilities and PBGC covers the costs, other workers
will no doubt experience the same loss.

Unless Congress acts to prevent under-funding of private pension plans, a number of the larger airlines in the U.S. with
defined-benefit pension plans will be heading down the same path as United Airlines. PBGC Executive Director Bradley Belt
has stated in an interview that United is only the latest and largest example of what ails the federal pension protection
system. The system allows companies to drastically under-fund pensions, escalating defaults and driving the PBGC $450
billion in the hole. In three years, Belt says, it has gone from having a $7 billion surplus to a $23 billion deficit.

Delta Airlines is one company which may default soon, currently facing approximately $3 billion in pension shortfall
payments over the next three years. The Congressional Budget Office estimates that a PBGC takeover of Delta's defined-
benefit pension plan would add 40 percent to the corporation's pension coverage responsibilities. Airfine and steel
companies, in fact, account for 70 percent of total PBGC claims. General Motors is another large corporation showing signs
of fiscal distress as well; on June 7 the company announced they would eliminate 25,000 jobs by 2008, partly due to the

rising cost of their health care pension commitments.
Similarities to the Savings and Loan Crisis of the 1980s

Free market champions, who ruled the day in the late 1970s and early 1980s, argued that regulations would destroy the
ability of banks to make money and generally argued that regulation was not good for the bank or the consumer. The
result of this rather laissez faire approach was a period of deregulation in which government regulation was reduced or
removed. Many savings and loan operations (S&Ls) took advantage of the lack of supervision and regulations to make
highly speculative investments, in many cases loaning more money then they really should.

When the real estate market crashed in the 1980s, the S&Ls were crushed. They owned properties for which they had paid



enormous amounts of money but weren't worth a fraction of what they paid. Many went bankrupt, losing their depositors'
money. This was known as the "S&L Crisis" as Congress stepped in to bailout the banks.

In 1980, there were 4,600 thrifts, by the mid-1990's less than 2,000 survived. The S&L crisis cost about $600 billion
dollars in "baitouts," which is over $900 billion in today's dollars. As Cato Institute's Richard A. Ippolito points out, the
PBGC situation is very similar to the S&L of the 1980s.

"[T]he plans are permitted to hold assets that are mismatched to their liabilities (the main reason for the S&L
crisis). Pension liabilities are like bonds and require a bond portfolio carefully matched for maturity to eliminate
underfunding risks. But pensions hold large amounts of stock. Pension sponsors hope that stock investments will
earn a higher return, reducing the need for contributions, but the PBGC holds the downside risks. In economic
g:lownturns, underfunding swells and bankruptcy rates increase, creating a potentially catastrophic rush on PBGC
insurance.”

Congress Adds Pensions to Other Retirement Security Work

The Senate Finance Committee held a hearing on this issue on June 7 in order to explore ways to prevent under-funding
and pension collapse. Committee members heard from government officials, corporate executives, and union
representatives. In the hearing, CBO Director Douglas Holtz-Eakin and PBGC Executive Director Bradley Belt told
committee members pension laws need to be tightened so ailing companies cannot "smooth over" financial difficulties
when making pension reports, or take steps to increase pension benefits while at the same time under-funding their plans.

A number of lawmakers have introduced bills addressing the pension issue. On June 9, Chairman of the House Education
and the Workforce Committee Rep. John Boehner (R-OH) and Rep. Sam Johnson (R-TX) introduced a pension bill that
would require companies with under-funded pension plans to fund them fully within seven years. Under the bill,
companies would have less time to make up shortfalls in their pension funds. It would also require companies to disclose
more information to employees about the financial status of their pensions.

The bilt has draw criticism from Democrats on the committee, most notably the ranking member, Rep. George Miller (D-
CA). Miller said the bill would discourage the use of defined-benefit pension plans rather than ensure their stability. "These
actions would seriously undermine the use and attractiveness of defined-benefit plans for both employees and employers
and would fail to provide the protection employees need for their hard-earned nest eggs,” Miller commented. Boehner
defended the bill saying the collapse at United called for fundamental changes to the current pension systems. While this
may be true, the explosion of this issue also underscores the need for generally reliable and risk-adverse retirement
benefits for all Americans.

With millions of people relying on shaky and at times unstable defined-benefit plans which may or may not pay out
throughout retirement, the importance of the Social Security system grows exponentially. As Belt, head of the PBGC
stated, "The defined benefit pension system is beset with structural flaws that undermine benefit society for workers and
retirees and leave premium payers and taxpayers at risk of inheriting the unfunded pension promises of failed
companies.”

Given the risks we are currently seeing with corporate pension plans, it seems particularly poorly timed to be pushing for
the addition of private accounts in the Social Security system. Proposals to institute such accounts have universally been
criticized as adding inherent risk to retirement security. Not only would they provide risk for those who depend upon
Social Security payments to stay above the poverty line, but they would also provide risk for the millions of families who
depend upon a combination of pension plans and Saocial Security to live comfortably during retirement. As United pilot
Klaus Meyer, 47, of Bethlehem, PA, said recently in the Washington Post, "I lost almost all my United stock value in the
bankruptcy, and here's another part [his pension] of the retirement I was promised that is gone. And now my Social
Security is at risk. Where does it all end? You feel brutalized by the system.”

Yet it appears these two issues will be coming together in Congress. Rep. Bill Thomas (R-CA), chairman of the House
Ways and Means Committee, which has jurisdiction over Social Security, has stated publicly he would like to combine
Social Security reform with pension overhaul in a single piece of legislation. Given Thomas's strong support of private
accounts, it is possible the combination of these two issues into a single piece of legislation could result in a dangerous bill
that adds large amounts of risk in retirement for all American workers.

Horrific and Costly Legislation to Repeal the Alternative Minimum Tax Introduced

In a strange development in late May, a bipartisan group of Senators on the Finance Committee cosponsored legislation
introduced by Sen. Max Baucus (D-MT) to permanently repeal the Alternative Minimum Tax, However, the legislation does
not include provisions to offset the huge cost of the bill. While there is broad consensus that the AMT needs to be
reformed as it continues to creep into the consciousness and tax returns of middle-class Americans, a full repeal would be
horrible tax policy that would once again give a huge tax break to the super-wealthy and is the wrong choice when
Congress is attempting to control federal deficits.

First introduced in 1969 and affecting only a few hundred people, the AMT was originally designed to prevent extremely
wealthy individuals from avoiding paying any income tax with the excessive use of tax deductions and shelters. However,
because two key aspects of the tax (the income exclusion and tax brackets) were not indexed for inflation, it has gradually
begun to affect millions of upper-middle class Americans - something it was never intended to do. By 2010, approximately
30 million tax filers (about 26 percent of all filers) will be impacted by the AMT, according to the Tax Policy Center.

The Congressional Budget Office (CBO) has calculated full repeal of the AMT will cost $611 billion over the next ten years
(2006 - 2015). According to the Center on Budget and Policy Priorities if the President's 2001 and 2003 tax cuts are

extended, as they are likely to be, the cost would jump to $954 billion.



This is a tremendous cost to the federal government during a time of huge deficits and when future obligations, such as
the wars in Iraq and Afghanistan, Social Security, and rising health care costs, will put tremendous strain on the federal
budget. The CBO, Government Accountability Office (GAO), and many other analysts have repeatedly warned throughout
this year that current fiscal policies are unsustainable over the long-term. These warnings have come without assuming
repeal of the AMT, which will only exacerbate the long-term problems already facing the country.

The cosponsors of S. 1103 are throwing the baby out with the bathwater. The AMT needs to be reformed, but it would
only take simple and small changes to ensure the tax would meet its original purpose of preventing a small number of

extremely wealthy Americans from paying no income taxes. Full repeal of the tax is simply unacceptable.

While the bipartisan support for S. 1103 is disconcerting, its chances for becoming law are slim. The cost of full repeal
alone would necessitate that it passes outside the reconciliation process this year, thus requiring 60 votes to pass. Charles
Grassley (R-IA), chairman of the Senate Finance Committee, has stated his intention to include a one-year fix for the AMT
in his committee's reconciliation bill at a cost of $30 billion. This would allow more time to implement a responsible reform
option rather than full repeal.

Tax Cuts Often Slide Through Congress Undetected

It is one thing for Congress to cut taxes for major manufacturers such as those working in the wine, beer, and liquor
industry, but it is another issue altogether to do so by burying the language in little-noticed sections of the highway
reauthorization bill. Yet this is exactly what is happening right now and it is only one example of an increasingly opaque
system Congress uses to make piecemeal changes to the tax code without debate.

Spending earmarks in federal legislation are not uncommon. They have long been a way for members of Congress to fund
seemingly random pork projects hidden under the umbrella of otherwise needed legislation. With appropriations bills and
other legislation often running thousands of pages in length, members of Congress can include line-items for projects in
home districts or states that usually escape the scrutiny of the full Congress.

Recent cases of earmarks range from $1.5 million for a Henry Ford museum in Dearborn, Michigan, to $4.5 million to
renovate a recreation center at St. Bonaventure University. Whether pork-barrel spending is done in an effort to please
constituents, better communities and neighborhoods, serve political interests for lawmakers, or pay back a powerful
special interest, the lack of transparency and debate surrounding such items is troublesome.

Even more dangerous than pork-barrel spending being hidden away in legislation is when tax provisions are tucked deep
into bills, especially since these are often long-term, if not permanent changes. Take the afore-mentioned occupational tax
on the alcohol industry for example. It is collected from thousands of producers and sellers of distilled spirits, wine and
beer, and brought in over $100 million dollars in FYO3 and FY04 for the federal government.

Last year when the Corporate Tax Bill was approved, it included a short-term tax provision which freed the alcohol
industry of all "special occupational taxes," amounting to a tax cut of tens of millions of dollars for the so-called hospitality
industry over the next three years. The language for this tax cut was included in a little-noticed section of the bill.

Today, the wine and beer lobby has convinced legislators to prioritize a permanent repeal of this tax. In order to expedite
passage and reduce any possible criticism, the language was included in the highway reauthorization bill many view as a
must-pass bill this year in Congress. As the House and Senate spend most of their time debating over the total level of
funding for the bill (the House passed a $284 billion bill, while the Senate passed a $295 billion bill), the small tax
provision continues to go mostly unnoticed.

This is not an isolated incident. The Senate version of the highway bill also contains a number of other tax cut provisions
besides the alcohol occupational tax, including a cap on fishing rod taxes, a ticket tax exemption on sightseeing planes,
and repeal of some custom gunsmith's taxes.

Regardless of the merits and practicality of these tax changes, tax laws should not be created or reformed under-cover in
legislation focusing on other priorities. This is an insider tactic used to reduce dissent by often forcing lawmakers to vote

for a bill containing small tax provisions with which they may not ideologically agree, but cannot vote against because of

the legislative vehicle being used.

Changes to tax laws have a greater long-term impact on the government's ability to meet its obligations than the typical
one-year pork-barrel spending project; to hide tax provisions in unrelated legislation only serves to remove transparency
and healthy debate from the legislative process and eliminates any comprehensive attempts to federal budgeting.



Whistleblower Reveals Bush Administration Altered Climate Change Reports

A former oil industry lobbyist changed language in government climate change reports to undermine the science on
climate change and present it as less problematic, according to a government whistleblower, in what is becoming a
persistent problem of politics trumping science. Days after news outlets broke the story, Sen. John Kerry (D-MA) and Rep.
Henry Waxman (D-CA) sent a letter to the Government Accountability Office asking for an investigation into the
whistleblower's claims.

The whistleblower, Rick Piltz, accused Philip Cooney of changing several 2002 and 2003 reports, including Out Changing
Planet and the Strategic Plan for the United States Climate Change Science Program that discussed climate change. He
asserts Cooney made changes focused on creating an air of doubt around climate change science. One of the changes
Cooney made was crossing out a section on ice and snowpack melting, noting that it strayed "from research strategy into
speculative findings/musings."

Before joining the White House Council on Environmental Quality as chief of staff, Cooney was a lobbyist for the largest oil
industry trade group -- the American Petroleum Institute. He is trained as a lawyer, not a scientist. Cooney's changes echo
the beliefs of the institute, whose website states, "U.S. oil and natural gas companies believe that uncertainties about
climate change make it hard to justify mandatory, severe, near-term emission reductions."

Piltz, a Senior Associate with the U.S. Climate Change Science Policy Office and former Associate Director of the U.S.
Global Change Research Program, resigned from the Climate Change Science Program in March in protest of the
politicization of his science program. He noted in a memorandum sent to climate change officials last week, "I have not
seen a situation like the one that has developed under this administration during the past four years, in which
politicization by the White House has fed back directly into the science program in such a way as to undermine the
credibility and integrity of the program.”

White House spokesman Scott McClellan defended Cooney in a press briefing, saying that many people within the federal
agencies edit these reports, and since it was part of a broad review, "[e]verybody who is involved in these issues should
have input in these reports, and that's all this is." However, on June 10, days after the accusations came to light Clooney
abruptly resigned. The White House denies his departure had anything to do with the turmoil over the climate change
report alterations.

Kerry and Waxman sent a letter to the Comptroller General David Walker at the Government Accountability Office (GAO)
asking for an investigation into Cooney's influence on these reports. They broaden the request to also include other
example of politics competing with science in government.

This is not the first time the White House has altered reports on climate change. The Bush administration has also
repeatedly shown resistance to embracing the scientific community's consensus that global warming is occurring, and
oppose mandatory regulations aimed at curbing the release of greenhouse gases. As previously reported by OMB Watch,
administration officials cut out an entire chapter on climate change within EPA's 2003 Draft Report on the Environment. In
this case, CEQ requested changes such as the removal of any reference to National Academy of Sciences (NAS) findings
which confirmed the Intergovernmental Panel on Climate Change report asserting that climate change is happening, and
humans are altering the atmosphere. This is particularly ironic, given that the White House requested the NAS report, but
was unhappy with its findings. The administration also inserted a reference to a discredited study from the American
Petroleum Institute.

FOIA Continues to Get Congressional Attention

Sens. John Cornyn (R-TX) and Patrick Leahy (D-VT) introduced another bipartisan Freedom of Information bill last week
that would require any new bills that exempt information from the Freedom of Information Act (FOIA) to say so within the
text. This bill joins several bills aimed at strengthening FOIA, while several others would chip away at the act.

Introduced on May 7, the new legislation (S. 1181) takes a section from another Cornyn and Leahy FOIA bill, the OPEN
Government Act, and introduces it as a stand-alone bill. Section 8 of the OPEN Government Act requires that anytime
Congress introduces legislation that would exempt information from disclosure under FOIA, it must explicitly say so within
the bill text. Cornyn explained the need for the stand-alone bill, stating, "The justification for this provision is simple:
Congress should not establish new secrecy provisions through secret means. If Congress is to establish a new exemption
to FOIA, it should do so in the open and in the light of day.”

The new bill already passed through the Committee on Judiciary June 9 and may have an easier time passing through
Congress than the larger OPEN Government Act, which is expected to be a longer battle. The senators introduced the bill
just days after a June 3 Cox News Service article pointed out 140 cases where FOIA exemptions were inserted into

legislation.

One current example of one of these exemptions is language in the National Defense Authorization Act for Fiscal year
2006. As reported in a previous Watcher, the Defense Intelligence Agency within the Department of Defense is looking to

obtain a FOIA exemption for its "operational files." This could hide a great deal of information that the public needs to hold
the government accountable. The House stripped the measure from its version of the bill, H.R. 1815, however the Senate

version (S. 1042) contains the exemption language in section 922. In fact, the Senate Committee on Armed Services
recommended the exemption in its report. Congress rejected the same exemption for the agency in 2000.

Several other bills currently pending in Congress would chip away at FOIA.

o H.R. 1256 would consider information on animal identification "commercial information,” therefore hiding
information about the food supply.



o H.R. 1360 would label information about claims of asbestos-related disease and injury as a "confidential
commercial or financial record.”

e H.R.1513 would add an additional exemption to the FOIA statute to block the release of any photos of deceased
individuals.

Nuclear Commission Allows Access to Classified Information, Maybe

The Nuclear Regulatory Commission (NRC) published a final rule June 2, allowing individuals or organizations access to
classified information on agency licensing activities if they can demonstrate a "need to know." The agency originally
published an identical final rule Dec. 15, 2004, but withdrew it after negative comments,

The rule amends NRC's regulations (10 CFR 25, 10 CFR 95) governing access to classified information and the procedures
for getting the security clearance necessary to handle the information.

The changes to the rule broaden who could potentially access classified information regarding licensing activities.
Previously, the only people allowed access to such information included licensees (holders of radioactive materials
license), certificate holders, and others regulated by NRC. The new rule allows anyone not within the above categories to
apply for a security clearance if they "need to know" classified information in connection with licensing activities. Need to
know, as defined by 10 CFR Part 25, means "a determination by an authorized holder of classified information that a
prospective recipient requires access to a specific classified information to perform or assist in a lawful and authorized
governmental function under the cognizance of the Commission."

The impetus for the change was the upcoming license application that the Department of Energy will likely submit in order
to operate a radioactive waste repository in Yucca Mountain, Nevada. Clearly, environmental and public interest groups
would need to participate in these proceedings, and therefore the regulations needed to be altered to give them access.
However, it is unclear if all interested parties will be able to get the access they need. It is not clear what the criteria are
for determining the "need to know." NRC will also conduct background investigations on anyone applying to access them.
Agency officials responsible for the information will then make any determination about the application.

NRC published the original final rule Dec. 15, 2004 along with a proposed rule the same day. The agency stated that if any
adverse comments were submitted in reaction, it would withdraw the final rule. Seven environmental and public interest
groups submitted a letter objecting over the rule's language. They asserted that the rule did not make it clear enough that
public interest and environmental organizations, or other parties, could take part in licensing proceedings. They also
questioned how the NRC will apply the "need to know" criterion.

In response to these comments, NRC withdrew the final rule Feb. 24. However, the agency did not take the comments
into consideration for the new final rule. While it responded to the comments, it made no change, therefore the language
still remains vague.

NRC states that this rulemaking only concerns access to classified information, and does not address safeguards
information (SGI) or other sensitive but unclassified (SBU) information. The agency published a proposed rule Feb. 11
expanding the amount of information it can hide from the public as SGI. OMB Watch submitted detailed comments

challenging many of the changes.

The June 2 final rule on classified documents is effective on July 5.

Biomonitoring Shows We Have Toxics in Our Bodies

Steve Lopez, a columnist for the Los Angeles Times, participated in biomonitoring tests with ten other people and writes
about the troubling results in his June 8 column, "We've Got Really Bad Chemistry”". As California considers a bill for a
state-wide biomonitoring research program, this test case bolsters the claims that biomonitoring can become a useful tool
for protecting human health.

Biomonitoring tests analyze blood and urine samples to determine levels of an individual's toxic exposure. Biomonitoring
studies consistently find carcinogens, neurotoxins, reproductive toxins, developmental toxins, and endocrine disruptors in
people, although in most cases below traditional levels of toxicological concern.

Lopez, a Points West resident in California, was troubled to learn that he had the second-highest level of mercury among
the 11 people tested. However, he was even more surprised to learn that compared to his group, he had 40-times the
median level of phthalates in his body. Phthalates are a group of synthetic chemicals that have been linked to reproductive
damage. They are present in flexible polyvinyl chioride plastic (PVC), cosmetics, and other consumer items.

This small experiment demonstrates that biomonitoring tests can provide new and important information on toxic
exposure and the health impact on individuals. Lawmakers could use such information to focus chemical testing efforts
and improve regulatory protections. Current U.S. chemical regulations do not require companies to test the safety of tens
of thousands of synthetic chemicals on the market. The public and decision-makers lack basic health and environmental
information on the majority of chemicals in everyday items such as fabrics, toys, paints, and other consumer products. In
fact, the U.S. Environmental Protection Agency lacks basic safety data on more than 85 percent of chemicals in
commerce.

California currently has a bill before the state legislature that would establish a state-wide biomonitoring program.
According to Nancy Evans, a Health Science Consultant for the Breast Cancer Fund, "The Healthy Californians
Biomonitoring Program is close to passing in Sacramento. This legislation will establish first state-wide, community based
biomonitoring program for the county. Each of us is a walking toxic waste site and it time to take action. We have a right



to know what is in our bodies so we know how to reduce risk and demand corporate accountability for cleaning up the
community. Public opinion polls in California said eight out of 10 support the bill. Biomonitoring can provide communities
with the evidence they need to argue for better regulations.”

Open Records Act Helps Uncover Government Impropriety in Virginia

Two Virginia citizens' fight under the state's Freedom of Information Act (FOIA) helped to uncover an African safari that
Virginia state officials took on the public's dime. The citizens ended up going to court and winning their case, which could
have significance in other states.

Lee and Paulette Albright, who own a farm adjacent to the Montebello fish hatchery in Nelson County, inquired to Virginia
Department of Game and Island Fisheries about the cancellation of tours of its facilities. The Department's initial answer
that state budget cuts and layoffs prevented the hatchery from conducting tours did not convince the Albrights.

Lee Albright began filing requests for information under the state FOIA law to get more details about the Department's

budget. One of the requests sought travel expense records of nine high-ranking members of the game department. The
department charged Albright $3,000 for the records (which he paid), and then blacked out more than 100 pages of the
requested information.

Albright took his case to court, arguing that the $3,000 was excessive. Nelson County Circuit Judge J. Michael Gamble
agreed and lowered the fee to $989. After reviewing the materials, the judge also ordered the Department to turn over 65
of the 100 pages that the department had blacked out. The documents reveaied that several department officials, many of
whom have now resigned their posts, spent more than $10,000 of taxpayer money last fall to finance a personal African
safari.

High FOIA fees have been used by government agencies, both at the national level and in states around the country to
discourage requests and limit access to avoid public scrutiny and accountability. Just recently Kentucky attorney general
capped what state agencies can charge for copying fees under FOIA charges. At the national level, Congress is considering
the 'Faster FOIA' bill. Among other things, the bill would allow requestors to recoup their legal fees from the government if
they take a FOIA case to court and win. The government would also be required to pay you back legal fees if it gives up its
argument before the case goes to trial.

House Committee Repeals Parts of Campaign Finance Law

The House Administration Committee approved an amended version of the 527 Fairness Act (H.R. 1316) on June 8 in a
straight party line vote. The bill would repeal some parts of the Bipartisan Campaign Reform Act of 2002 (BCRA) by
increasing limits on individual and PAC contributions and removing restrictions on electioneering communications by some
nonprofits. It would not put limits on contributions to independent 527 groups, but would require them to report to the
Federal Election Commission (FEC) as well as the IRS. Internet communications would also be exempt from regulation. A
competing bill that would restrict contributions to 527 groups was not considered.

H.R. 1316, sponsored by Reps. Mike Pence (R-IN) and Albert Wynn (D-MD), is intended to counter the influence of 527
groups by making it easier for parties and candidates to raise money and coordinate their activities with outside groups.
Democrats opposed the measure, noting that the parties raised record amounts of money after BCRA passed. They also
oppose efforts to limit independent 527s, saying they are constitutionally protected.

Committee chair Robert Ney (R-OH) proposed several amendments to the original bili. Nonprofits would be most impacted
by repeal of the "Wellstone Amendment” to BCRA, which would remove restrictions on “grassroots” organizations making
paid broadcasts that refer to federal candidates during the period before an election (electioneering communications).
Although the Wellstone Amendment specifically refers to groups exempt under sections 501(c)(4), (5) and (6) of the tax
code, charities, which are exempt under 501(c)(3), would still be prohibited from funding these “electioneering
communications” unless the Federal Election Commission (FEC) exempts them by regulation. Current FEC rules do exempt
501(c)(3) groups, but that rule will be re-considered later this summer as a result of a legal challenge filed by BCRA
sponsors Reps. Chris Shays (R-CT) and Marty Meehan (D-MA). The case challenged several FEC rules implementing BCRA,
and a federal judge struck down a dozen rules in September 2004. (See the September 21, 2004 OMB Watcher for

details.) The FEC has appealed that ruling.

One of Ney’s amendments would require independent 527 groups to report to the FEC in the same manner as regulated
federal political committees, even though contribution limits would not apply. These groups already report to the IRS, but
the FEC requires more frequent reports. State and local political committees would be exempt from this requirement. The
Ney amendment would result in duplicative reporting for many 527 organizations.

Another Ney amendment would exempt Internet communications from the definition of regulated public communications.
This mirrors a provision in the 527 bill approved by the Senate Rules Committee In late April. (See a summary of the
Senate bill.) The Shays-Meehan lawsuit overturned the FEC rule exempting Internet communications, and the agency is
currently conducting a rulemaking process to re-write the rule. OMB Watch has submitted comments calling for a hands

off approach.

The Senate 527 bill has provisions that conflict with H.R. 1316, since it would limit contributions to 527s. Since neither bill
has been scheduled for floor consideration, it is unclear how they would be reconciled in conference if they pass their
respective houses.



Update: Senate Finance Committee and Nonprofit Legislation

Senate Finance Committee activity on nonprofit regulation is picking up steam as the projected date for introduction of the
long-awaited reform bill approaches. Conservative groups and Sen. Rick Santorum (R-PA) have expressed concern about
the impact some proposals could have on small nonprofits and that there is inadequate resources to enforce existing laws.
The committee’s staff report on land donations was released June 7, and a June 8 hearing took an in-depth look at ways
future abuse in this area can be avoided. However, the scope of the bill will likely be much broader, although details
remain unknown. Meanwhile, the IRS has changed its selection process for audits, focusing on areas of high risk for abuse.

On May 20, a Senate Finance Committee staffer told the American Bar Association (ABA) Section on Taxation that a
comprehensive bill addressing governance of tax exempt organizations is likely to be filed in June or July. Charles Grassely
(R-IA), the Finance Committee chair and the staffer’s boss, said it will be “comprehensive charitable governance reform.”
A staff draft paper released last year recommended changes in standards for exempt status eligibility, conflicts of interest,
grantmaking, federal-state coordination, reporting and disclosure, boards of director responsibilities, best practices and
funding for enforcement. (see a summary here.) But there are differing views on how comprehensive the legislation will
be. Finance Committee ranking member Max Baucus (D-MT) said some changes in the law regulating nonprofits is
necessary, but told reporters, “I don't know what yet.”

In late April a letter signed by 72 conservative groups, including the Philanthropy Roundtable and Focus on the Family,
wrote to Senate majority leader Bill Frist (R-TN) expressing concern over the impact staff proposals could have on small
charities. The conservative groups’ letter said these proposals would “substantially increase the regulatory burden on
public charities. These proposals, if enacted, would severely reduce the ability of public charities to play their historic role
of addressing public needs with private resources. Indeed, with regard to the large number of charities that are small
institutions, it could put many of them out of business, while simuitaneously discouraging the formation of new charitable
organizations.” The letter also argued that we do not now put adequate resources into enforcement of existing laws and
suggested that creation of new laws without adequate enforcement is a mistake.

On May 31, Santorum and 20 other Republican senators wrote Grassley and Baucus expressing similar concerns.
Santorum is the leading sponsor of the CARE Act, which focuses on incentives to increase charitable giving. That bill has
been held up pending committee action on accountability, and both giving and reform issues are likely to be merged into
one bill. The Santorum letter praised the committee’s efforts to “root out wrongdoers in the charitable sector,” but said,
“we are very concerned that some of these proposals would have the unintended consequence of overburdening small
organizations and/or creating disincentives to contribute to legitimate charitable activity at a time we are asking more of
this community, not less.” The senators asked Grassley and Baucus to take five factors into consideration as they draft
their bill:

The IRS should enforce existing law,

Give more consideration to the impact on small organizations,
The impact of contributions should be more fully vetted,

One size fits all is not a workable approach, and

Encourage philanthropy by families.

e e o o o

It is rumored that the reform bill will likely include provisions on private foundations, supporting organizations, land
conservation easements as well as the charitable giving incentives pending in the CARE Act. The Finance Committee gave
close scrutiny to conservation easements in the June 8 hearing, which capped a two year investigation into the Nature
Conservancy and some land trusts. Staff findings were published the day before in a report that found some land
conservation programs raised potential tax issues, including insider benefits.

The report, titled The Tax Code and Land Conservation: Report on Investigations and Proposals for Reform, recommends
reform in the appraisal process that determines the size of the tax deduction donors of conservation easements may take.
It also says insider transactions that benefit board members and poor record keeping were a problem at the Nature
Conservancy. Both the Nature Conservancy and the Land Trust Alliance (LTA) have called for reforms in the appraisal
process. LTA released a joint report with the American Society of Appraisers and the American Society of Farm Managers
and Rural Appraisers calling for development of “uniform and clear professional guidelines” and a certification process for
appraisers dealing with conservation easements.

At the June 8 hearing Senators heard from Republican and Democratic tax counsels, the Internal Revenue Service (IRS),
land trusts, the Nature Conservancy and others. The testimony and statements by Grassley and Baucus are online.

Grassely predicted that conservation easement reform would be part of the larger bill.

The IRS testified it currently has a team looking for patterns of abuse in this area. The result is audits of 240 donors and
seven organizations. Four more organizations are in the pipeline for audits. These enforcement actions are consistent with
a larger shift in the IRS’ to greater enforcement targeting high risk areas. Martha Sullivan, the IRS Exempt Organizations
Director, told the ABA meeting that their goal is to combat abuse practices, and four areas have been targeted: executive
compensation, credit counseling agencies, donor-advised funds.



Host of Comments Filed on FEC Proposed Internet Regulation

Comments filed by a host of groups and individuals concerned with proposed regulation of Internet communications by the
Federal Election Commission (FEC) reflect a general sense that the Internet should be largely unregulated, but
disagreement over details. Over 1,000 groups, bloggers and others signed a Statement of Principles calling for protection
of this “unique and powerful First Amendment forum.” Comments from three reform groups opposed a per se exemption
for organizations. OMB Watch comments recommended a hands-off approach.

The FEC proceeding is the result of an order from a federal court to reconsider its exemption of Internet communications
from campaign finance regulations. A public hearing will be held in late June. No date for publication of a final rule has
been set.

Many of the comments reflect agreement that individual activity on the Internet should be exempt, but the campaign
finance reform groups suggest this apply only when personal or public computers are used. They suggest limiting
individual use of office/corporate equipment to one hour a week. They say this is necessary to prevent corruption to they
political system by "very large sums of money." The Center for Democracy and Technology comments called for

exemptions for individuals and bloggers.

The eligibility of bloggers and online publications for the FEC's media exemption demonstrates the difficulties of applying
pre-Internet area law to Internet communications. Several different proposals are made in the comments, but all suffer
from difficulties presented by the blurry lines that separate the press from bloggers, advertisers and advocacy groups that
publish on websites. The OMB Watch comments said, “Attempts to use the exemption from regulation for the press would
only create confusion and arbitrary outcomes.” The comments note, "To stretch the existing press exemption shoe to fit
the big foot of Internet publishing will render the press exemption meaningless."

Application of disclaimer rules to bloggers that are paid by candidates or parties is another area of hot debate. While OMB
Watch believes the public should be informed when candidates are paying for what appears to be independent speech, it
also believes this issue is not unique to Internet communications. It would be better to address it in another forum, and
not create more restrictive rules for Internet communications than off-line publications.

The comments filed by OMB Watch ask that the FEC "step back and allow the Internet to flourish as a public square where
all are invited and all can be heard.” The comments note that the Internet has empowered ordinary citizens, as seen in
the 2004 election, and that key assumptions justifying regulation of campaign finance do not apply to most Internet
communications. The comments propose that Internet postings and emails on one's own site be exempted from the
definition of regulated contributions or expenditures. This would "allow people full use of the Internet to engage in politics
without fear...", but "would leave unaffected payments made for banner ads or other forms of Internet advertising on
other people’s websites."

The increased interest in voter education and mobilization by nonpartisan nonprofits in 2004, much of it occurring on the
Internet, was cited as a development that should be "applauded and nurtured,” and not lost to regulation based on
“speculative harms.” A website operated by OMB Watch, NPAction.org, provided tools to assist nonprofits with these
efforts and saw heavy traffic during the election season.

The comments demonstrate that "many of the underlying premises of campaign finance regulation do not hold on the
Internet." For example:

« The link between money and influence is reduced, since "[0]pen access forecloses dominance by the well situated
or by the wealthy."

» Campaign finance regulation assumes that "the source, the publisher and the audience are easily distinguished."
This creates problems defining how the rule restricting republication of candidate materials would apply to
common Internet tools, such as links, forums or audio/video communications. The comments argue against
limiting these kinds of Internet communications.

Congress Grapples With Industry Influence at FDA

Efforts to free the Food and Drug Administration from the pharmaceutical industry's excessive influence seesawed
between success and failure in the same week, as the House voted to ban drug company scientists from FDA advisory
committees while an agency whistleblower revealed that a new drug safety board has been tilted in favor of the drug
companies.

New Drug Safety Board Biased Towards Industry

David Graham, the FDA scientist who publicly revealed the agency's missteps in the Vioxx scandal, recently told the
Washington Post that a new drug safety office created in the aftermath of the scandal is already "severely biased in favor

of industry."

Reeling from disclosures of the agency's failure to address the safety of Vioxx and other drugs after they have been
introduced to the market, FDA announced in February the creation of a new Drug Safety Oversight Board (DSB) charged
with focusing on post-market drug safety issues. Although intended to provide independent oversight of the Center for
Drug Evaluation and Research (CDER), the DSB has been located within CDER, and 11 of the 15 voting members are
senior CDER management.

The new DSB has been compromised not just by its membership roster but also by its lack of authority to do the job it
was created to do. Although it was created in the wake of FDA's inaction in the Vioxx case, the new DSB has been given
no authority to pull drugs deemed dangerous off the market,



Sen. Chuck Grassley (R-IA) echoed Graham's criticism of the DSB, adding in a letter to acting FDA commissioner Lester

Crawford that the board does not go far enough in ensuring drug safety and, in fact, amounts to "nothing more than the
status quo."

Grassley also questioned FDA's decision to make the proceedings of DSB private. Unlike advisory committee meetings,
which are required by law to be conducted in the open, DSB deliberations will be kept from the public. In his letter,
Grassley expressed surprise "that the FDA has chosen to make DSB deliberations private at a time when the agency
should be making every effort to improve transparency and accountability.” Grassley asked Crawford to explain how FDA
will ensure the independence and objectivity of the board.

House Works to Block Industry Bias on Advisory Panels

Meanwhile, the House appropriations committee voted on June 8 to limit conflicts of interest on FDA advisory committees.
The House voted 218-210 to pass an amendment offered by Rep. Maurice Hinchey (D-NY) to the FDA/USDA
appropriations bill, prohibiting any expenditure of funds for advisory committees that waive conflict-of-interest provisions.

FDA uses advisory committees of outside scientists to advise the agency on the safety and effectiveness of drugs and
medical devices. Scientists on these panels have frequently been found to have ties to the makers of the drugs and
medical devices under review by the advisory committees. For instance, 10 of the 32 scientists on FDA's COX-2 advisory
panel had ties to manufacturers of the drugs.

Because the amendment is limited to advisory committees, it would not apply to the Drug Safety Oversight Board.

Press Room | Site Map | Give Feedback on the Website

© 2005 OMB Watch

1742 Connecticut Avenue, N.W., Washington, D.C. 20009
202-234-8494 (phone)

202-234-8584 (fax)




QY A MIABATIRITY AT DT DIEIMTTNRYT T A AOTTD TIODTREIT A T FI¥ ¥ W oamT
O LARRIVIIINLG UL LNINIVEY INEVE UIDPL/AC AL LI DIV IVINALL LI L AULY

COMMISSION HEARING ON REGULATING INTERNET
COMMUNICATIONS

PANEL 5, WEDNESDAY, JUNE 29, 2005

BY KRISTINN TAYLOR, SPOKESMAN, FREEREPUBLIC.COM
202 309-1589 Cell kristinn@verizon.net

My name is Kristinn Taylor. I am here speaking on behalf of James C. Robinson,
founder, president and principal owner of Free Republic, LLC, which owns the electronic
bulletin board known as FreeRepublic.com. I ask that the following statement and
supporting documents be entered into the record.

FreeRepublic.com is a news, analysis and activism Website. It is one of the most popular
and influential politically oriented sites on the Internet with over 200,000 registered
accounts (some inactive or revoked) and many times over that number of people who
freely read the site without posting to it.

FreeRepublic.com is read by officials at the highest levels of government in all branches.
It is also read by major political parties, the media, talk show hosts, Americans all across
the country and people from around the world.

FreeRepublic.com is a living embodiment of what the Founders had in mind when they
enshrined the First Amendment in the Bill of Rights.

Free Republic is dedicated to advancing conservatism and defending the Constitution of
the United States. To that end, Mr. Robinson issued a statement on March 22, 2004 to
make clear to all who visit and wish to participate on his Website his goals and
principles, excerpts from which I’ll quote.

Statement by the founder of Free Republic:

In our continuing fight for freedom, for America and our constitution and against
totalitarianism, socialism, tyranny, terrorism, etc., Free Republic stands firmly on the
side of right, i.e., the conservative side.

Free Republic is private property. It is not a government project, nor is it funded by
government or taxpayer money. We are not a publicly owned entity nor are we an IRS
tax-free non-profit organization. We pay all applicable taxes on our income. We are not a
part of or funded by any political party, news agency, or any other entity. We sell no
merchandise, product or service, and we offer no subscriptions or paid memberships. We
accept no paid advertising or promotions.

We are funded solely by donations (non tax deductible gifis) from our readers and
participants.

We aggressively defend our God-given and First Amendment guaranteed rights to
Jreedom of speech, freedom of the press, free exercise of religion, and freedom to
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aggressively defend our right to freedom of association, as well as our constitutional
right to control the use and content of our own personal private property. Despite the
wailing of liberals and others who do not share our purpose we feel no compelling need
to allow them a platform to promote their repugnant and obnoxious propaganda on our
Jorum. Free Republic is not a liberal debating society. We are conservative activists
dedicated to defending our rights, defending our constitution, defending our republic and
defending our traditional American way of life.

Our God-given liberty and freedoms are not negotiable.

May God bless and protect our men and women in uniform fighting for our freedom and
may God continue to bless America.

Signed by Jim Robinson
Let me repeat, “Our God-given liberty and freedoms are not negotiable.”

We do not come here on bended knee, begging Federal masters for relief. We do not
come here to pledge our fealty to Lord John McCain, nor to Lords Feinfold, Shays and
Meehan. We do not come here to bow before the black robes of Her Majesty, Kollar-
Kottelly. '

No. We come here to say, “Hands off the Internet! Hands off the First Amendment! And
hands off Free Republic!”

We are here because our system of checks and balances has failed. Congress passed a law
they knew to be unconstitutional. President Bush signed the law knowing it was
unconstitutional. The Supreme Court, in its ruling on this law, threw out the Constitution-
-once again reaffirming the principle that the plain language of the Constitution does not
mean what it says, but only what five Justices in black robes say it means.

While this commission has commendably tried to minimize the impact of BCRA on the
Internet, even this modest proposal by the commission is the proverbial camel’s nose
under the tent.

Groups like FreeRepublic.com and our members, do not have the resources to fend off
attacks by the government and lawyers who wield the law as a weapon of political
intimidation and control. '

Recently, the communist government of China has tightened its grip on the Internet. All
China-based Websites must register with the government. All Internet cafes must register
with the government. Major Websites must sign a code of conduct approved by the
government.

Incredibly, the American company Microsoft has kowtowed to the communist
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rights” from it’s blog-hosting service in China.

Surely, the commission does not want to be known as the agency that followed the lead
of the communists in China by restricting political speech on the Internet.

Thank you.
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China to close down unregistered websites by June 30

Fridunz24 1114 AMET

All Chinese-run websites that fail to register with telecommunications authorities before June 30 will be
temporarily closed down, state media said.

The announcement was made Friday by the Ministry of Information Industry in a bid "to control domestic Internet
information services," the Xinhua news agency said.

The temporarily closed sites will then have another ten days to comply before being shut down permanently.

The move is the latest in China's efforts to police the Internet and follow stringent efforts -- known as the Great
Firewall of China -- to keep content authorities deem as "unhealthy" such as anti-government postings, off the
web.

China already requires all users of Internet cafes to register before using the Internet, while major websites have
signed onto a code of conduct to keep non-authorized content off their websites and chatrooms.

The Chinese government forecasts the country will have 120 million Internet users by the end of 2005, a figure
that would mark a growth of nearly 28 percent from 94 million at the end of 2004.

Copyright © 2005 Agence France Presse. All rights reserved. The information contained in the AFP News report may not be
published, broadcast, rewritten or redistributed without the prior written authority of Agence France Presse.

Copyright © 2005 Yahoo! Inc. All rights reserved.
Questions or Comments
Privacy Policy -Terms of Service - Copyright/IP Policy - Ad Feedback

http://news.yahoo.com/s/afp/20050624/If_afp/chinainternet&printer=1;_ylt=ApJeV... 6/26/2005
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China's 'Great Firewall'

June 23, 2005

REMEMBER NOT that long ago when it was morning on the Internet, there was a vast new
world of possibilities, and Microsoft Corp. captured all that by asking in its ads, "Where do you
want to go today?" Today, Microsoft is working closely with Chinese government censors to
make sure Chinese bloggers don't take their readers' minds where Beijing doesn't want them
to go - by blocking postings with certain dangerous words, such as "human rights," "freedom"”
and "democracy."

The restrictions apply to postings on Microsoft's blog-hosting service in China, MSN Spaces,
which has already attracted 5 million Chinese, or about one-twentieth of the Internet users in
the world's largest nation - a potentially lucrative toehold for the world's largest software firm.
But at what price? Selling out core American values - starting with free speech - for the lure of
vast profits in China not only aids Beijing's repression but also damages Microsoft's credibility
worldwide.

Other Internet service companies - Yahoo and Google - have been accused of participating in
China's "Great Firewall," Beijing's Big Brother system of keyword filtering and user monitoring
to limit the cyber-paths and information available to its 1.3 billion citizens, a fifth of the world.
But for the most part, China's restrictions have been imposed by Beijing on Yahoo and Google,
whereas Microsoft's Shanghai-based joint venture is said to have built the censorship
mechanisms into its own computers. It's the difference between doing business under a
changing but still repressive system and doing business by sustaining that system with active
collaboration.

In response to criticism, Microsoft has justified this big misstep by saying it's simply adhering to
China's laws. Even more galling, one of the company's more prominent bloggers, an employee
named Robert Scoble, actually suggested in a June 12 posting that many Chinese don't
believe in free speech and thus Microsoft shouldn't put itself in the position of foisting it on
China - an assertion so ill-founded as to be offensive. Mr. Scoble also wrote something a lot
closer to the truth of this matter when he noted, from the perspective of a Microsoft
shareholder, that the company needs to do business in China.

Indeed, like so many other multinational companies, Microsoft does need to cultivate the
Chinese market. We wonder, though, what Microsoft's leaders think they will gain by offering a
sham: a cyber-forum for the publication and exchange of thoughts that is heavily restricted.
Does the firm think that China's Internet users - increasingly adept at evading the
government's army of online censors - will have trouble figuring out whose side Microsoft's
really on? ‘

Copyright © 2005, The Baltimore Sun
http:/Mww baltimoresun.com/news/opinion/bal-ed.china23jun23,1,2525179,print.... 6/26/2005



Page 1 of 3

vze4m6ex

From: "vzedmBex" <vzedmBex@verizon.net>
To: <internet@fec.gov>

Cc: <internettestify@fec.gov>

Sent: Friday, June 03, 2005 11:59 PM

Subject: FR Comments on FEC Internet Proposed Rules

James Robinson, President
Free Republic, LLC
PO Box 9771
Fresno, CA 93794

www.freerepublic.com

June 3, 2005

Mr. Brad C. Deutsch
Assistant General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Re: Draft Notice of Proposed Rulemaking on Internet Communications

Dear Mr. Deutsch:

Please accept these comments on the proposed rules for FEC regulations of Internet Communications
(11 CFR Parts 100, 110 and 114) pursuant to Notice 2005-10.

Please note that we are requesting to give public testimony at the hearing scheduled June 28-29, 2005.

FreeRepublic.com is an internet based electronic bulletin board owned by Free Republic, LLC, in
Fresno, California. James C. Robinson of Fresno is the principal owner of Free Republic, LLC

FreeRepublic.com was founded in 1996 as a forum to discuss and expose the crimes of the Clinton
administration and to further conservatism.

FreeRepublic.com’s mission statement is: “Free Republic is the premier online gathering place for
independent, grass-roots conservatism on the web. We're working to roll back decades of governmental
largesse, to root out political fraud and corruption, and to champion causes which further conservatism
in America. And we always have fun doing it. Hoo-yah!”

Since it’s founding, FreeRepublic.com has been a pioneer in online political expression in America. It is
one of the most popular and influential sites on the Web. Its Alexa.com rating is the 1366th most
popular Website. In contrast, the liberal blog DailyKos.com is ranked 5386th and the liberal forum
DemocraticUndeground.com is ranked 4,108th. '

The content on FreeRepublic.com consists of postings by registered account holders (over 200,000) and
Mr. Robinson. The postings can be news articles, commentaries, personal observations, and calls to First
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Amendment activities such as demonstrations and e-mails or phone calls. Members post from all over
the Tinited Statec and the world.

There are also repostings of campaign literature, links to 501¢3 and 501c4 organizations, 527s and an
occasional campaign Website. Those links are provided without cost and at the discretion of Mr.
Robinson.

Links to such organizations are done so free of charge. FreeRepublic.com has no paid advertising. Its
budget consists solely of donations by members and lurkers. There are no membership fees or dues. The
postings (except private messages between members) at FreeRepublic.com are open to all to read
without membership. Anyone with access to a computer and a modem can read FreeRepublic.com.

FreeRepublic.com is not a blog. It was founded several years before Blogs came into existence.

FreeRepublic.com has been called a modern day Liberty Tree, where concerned citizens use modern
technology to exercise their First Amendment rights. FreeRepublic.com has been credited with helping
to cause the impeachment of President Clinton. The phrase “broken glass Republican” was coined by a
Freeper on FreeRepublic.com during the 2000 election. FreeRepublic.com was also instrumental in
exposing the fake Bush National Guard documents that were used by CBS News in a story last fall that
tried to influence the 2004 presidential election.

FreeRepublic.com members also report news. For example, the explosion of the Columbia space shuttle
was first reported on FreeRepublic.com.

The Internet has proven to be an invaluable tool for average Americans to get their voices heard by those
in power. FreeRepublic.com is read by leaders in all branches of the federal government and political
parties. It is used as show prep for talk radio and as a research tool for reporters and authors.

Given that the First Amendment guarantees freedom of speech and petitioning of the government,
citizen Websites like FreeRepublic.com should be exempt

from FEC regulation. If the FEC grants exemptions for public communications to Blogs, electronic
bulletin boards like FreeRepublic.com should be given the same exemptions.

Members who post comments and articles, etc. on FreeRepublic.com are anonymous unless the poster
identifies themselves. This anonymity is a central point to freedom of expression on the Internet. Just as
whistleblowers like Deep Throat hide in anonymity to protect themselves from retribution from those in
power in the government, so do posters at FreeRepublic.com.

Any effort by the government to force the disclosure of posters’ identities to meet some draconian
federal regulation would have a chilling effect on free speech, especially if that speech involved
advocating for or against political candidates.

FreeRepublic.com has an internal private message system similar to e-mail that can be used to
communicate privately between members. Such a system should not be regulated by the FEC, as it is a
free service.

The free dissemination and reposting of campaign material on the Internet should be exempt, including
links to campaign and party Websites should be exempt from regulation.

Mr. Robinson, and the posters at FreeRepublic.com are very concerned that after this first step by the
government to rein in free speech on the Internet, more attempts will follow. We strongly urge the

6/4/2005
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commission to respect the First Amendment rights of Americans.

Very truly yours,

Kristinn Taylor
Spokesman, FreeRepublic.com

6/4/2005



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

OFFICE OF THE CHAIRMAN

Statement for the Record Correcting Figures Cited

I mistakenly cited certain figures when discussing Internet-related disbursements
gleaned from IRS filings by certain 527 groups. The total for Progress for America Voter
Fund E-mail disbursements during the 2004 election cycle was not about $900,000, but
about $467,000. Thus, the total I cited for Progress for America and the eight groups
overall was inflated by the same amount. My apologies.

m%é /) 2000 %/»/

Scott E. Thomas
Chairman




Public Hearing on Internet Communications
June 28™-29", 2005
Materials for the Official Record
Chairman Thomas
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THE INTERNET AND CAMPAIGN 2004:
A Look Back at the Campaigners

Commentary
By Michael Cornfield

The Project report confirms that the internet has become an essential medium of
American politics. It has done so gradually, like other media. Yet, the internet’s
distinctive role in politics has arisen because it can be used in multiple ways. Part
deliberative town square, part raucous debating society, part research library, part instant
news source, and part political comedy club, the internet connects voters to a wealth of
content and commentary about politics. At the same time, campaigners learned a great
deal about how to use the internet to attract and aggregate viewers, donors, message
forwarders, volunteers, and voters during the 2003-2004 election cycle.

The Dean Campaign’s Innovations

Campaigning on the internet took a great leap forward with former Vermont
Governor Howard Dean’s long-shot bid for the Democratic nomination for the
presidency. It was the first presidential campaign to stake so much on the new medium.
Manager Joe Trippi’s strategy was to brand Dean as the candidate who would use the
internet to revive democracy. “When you looked at him,” Trippi wrote in his campaign
memoir, “you were going to think Internet and personal empowerment in the same way
you thought Vietnam hero when you looked at John Kerry, or Southern optimism when

you looked at John Edwards.”'

Trippi possessed a rare combination of expertise in both presidential politics and
high-technology enterprise. Together with a cadre of young talent, Dean and Trippi
created a campaign eager to experiment with the internet. The discoveries they made
together with the hundreds of thousands of Americans who became active in the Dean
network during 2003 revolutionized online campaigning. Five innovations stand out:

1. News-pegged fundraising appeals. Campaigns typically play to three
motivations when they solicit donations. Potential contributors want access to

decision-makers, to please a friend (or get rid of a pest), and to advance shared
policy goals. The Dean campaign, taking a cue from the online advocacy group
Moveon.org, demonstrated that candidates can raise money a fourth way, on the
strength of the internet’s instant turnaround capacity: by promulgating short-term
goals which immediate donations can help the campaign attain.

Such goals often flow out of a campaign’s daily battles to win media attention.
Contributions are sought to finance ads that will let a campaign respond fast and

' Joe Trippi, The Revolution Will Not Be Televised: Democracy, the Internet, and the
Overthrow of Everything (New York: ReganBooks 2004), p. 100.



prominently to an opponent’s assertion, or to stage an event that will attract news
coverage. The campaign can then thank the donors with evidence of the media
play their dollars made possible. And it can count on the ensuing week to bring
fresh news and new goals to set.

For example, in July 2003 the Dean campaign took advantage of news reports
about an upcoming $2,000-a-plate Republican luncheon featuring Vice-President
Cheney. Up, out, and around the Dean network went word of “The Cheney
Challenge” -- could Dean supporters raise more money than the luncheon by the
time it took place?-- accompanied by a web video of the candidate munching on a
“three-dollar” turkey sandwich. Cheney’s lunch raised $250,000 from 125 guests.
The online fundraising gimmick netted the Dean campaign $500,000 from 9700
people, and great publicity about its grassroots enthusiasm and prowess.

Before long, every television appearance by a presidential candidate, from the
Sunday talk shows to the conventions and debates, was seen by netwise

campaigns as an opportunity to rake in money. In July 2004, Kerry asked his
online supporters to make a statement to the nation on the day he accepted the

party nomination, and pulled in $5.6 million.

2. “Meetups” and other net-organized local gatherings. Early in 2003, Trippi
put a link on the home page of the Dean campaign to the web site of
MeetUp.com, a company which helps individuals arrange to get together with
others in their area who share an interest in something. The something can be a
hobby, sports team, television program, or a campaign, as the Dean team
discovered to its delight. The Dean Meetup population eventually constituted a
virtual mid-size city, with several hundred thousand activists situated across the
nation and beyond. Monthly Meetups among Dean campaign veterans were still

attracting people in January, 2005.

3. Blogging. A blog is an online diary posted in reverse chronological order,
sometimes with room for reader comments, usually with links to blogs run by
people the reader may also find interesting. The social bonding and grassroots
organizing which occurs in and around Meetups also occurs through clusters of
blogs. In 2003, the Dean campaign posted 2,910 entries on its “Blog for
America” and received 314,121 comments, which were also posted there. As the
result of one of those comments, 115,632 handwritten letters were sent from
supporters to eligible voters in the upcoming Iowa caucuses and New Hampshire
primary. (MeetUp captains were issued lists, stamped envelopes, and a sample
text for the letterwriters to follow.) A blogger also came up with the Cheney
Challenge. Among the hundreds of blogs and web sites listed in the Blog for
America home-page directory, or blogroll, were Deanybopper, which clipped
articles for major newspapers, and Dean Defense Forces, which organized calls to
talk shows to correct what the network perceived as unfair media coverage.



4. Online referenda. When the Dean campaign considered opting out of public
financing, it decided to put the question to its network for an online vote. The
overwhelming positive response affirmed to the Dean supporters and the political
world that the move was worth it; indeed, those who voted “yes” received back a
thank-you email with a request for money. Two other 2003 online referenda
provided its backers with political cover, resources, and momentum: the drive to
recall California Governor Gray Davis, and the draft Wesley Clark for President

movement.

Technically speaking, these were not actual referenda; no one was legally bound
to abide by the majority choice. The voting population was self-selected, and thus
not an accurate reflection of any portion of the electorate. But as a tool to engage
public support, online referenda can be handy to campaigns regardless of how
much is known about the participants, and how the voting population is

constructed.

5. Decentralized decision-making. Dean’s slogan was “You have the power.”
His campaign put something behind the rhetoric (populist, but also libertarian)
through the four techniques listed above, and more generally by leaving local
supporters to campaign as they saw fit. Balancing the positive energy flow of a
movement with the precise coordination of an organization presents the next
generation of campaigners with perhaps their greatest challenge. Some have
argued that one reason the Dean campaign collapsed in January 2004 was for
want of better organization. The internet makes the movement-organization
balancing act a matter of software configuration as well as political management.

After several months of stitching online connections through Meetups, blogs and
other web sites, and email, the Dean campaign won respect from political insiders in late
June and early July of 2003. Presidential politics in the year before an election year is
largely the province of a clique highly sensitive to signs of potential electoral strength.
Well before the first actual votes in lowa and New Hampshire, Dean finished firstin a
“virtual primary” staged on June 24 and 25 by the online advocacy group MoveOn.org,
with 317,647 votes (44%). One week later, Dean won another artificial event scrutinized
by the campaign establishment, the “money primary” constituted by the reporting of
fundraising totals to the Federal Election Commission for the second quarter of 2003.
George W. Bush had burst to the front of the Republican pack in the comparable report in
1999. Now it was Dean’s turn on the Democratic side. The internet was seen as the
primary instrument through which his political power was accruing. If one had to single
out a shared moment of realization among political professionals that henceforth they had

to take the internet seriously, this was it.

Conventions, Videos, and Blogs



The 2004 national conventions were the first in which both presidential
candidates invited viewers to visit their Web sites during their acceptance speeches
(neither did so in 2000, and only Dole did in 1996). Neither party displayed the URLs
throughout the arenas, so that television viewers would see them constantly; this
shortcoming was emblematic of how the presidential campaigns did not promote their
web sites as much, or as well, as they could. Nevertheless, the number of Americans
visiting presidential campaign Web sites nevertheless rose sharply for the cycle: from 9
million going to Bush 2000 to 16 million to Bush 2004, and from 7 million going to Gore

2000 to 20 million going to Kerry 20042

An even bigger political web site “ratings winner” featured a made-for-internet
video which thumbed its nose at both candidates. The JibJab cartoon “This Land” (at
www. jibjab.com) drew over 10 million unique visitors in July alone. Although it was
intended as entertainment, its popularity illustrated the utility of web videos as a
campaign tool. A campaign can test a video online before buying time for it to be shown
as an ad on television. It can sent a video to its email list, who can then be asked to
contribute funds to place it on television. A video can also attract attention through the
blogosphere and the rest of the web, eliminating the need to distribute it as an ad. More
people saw the ads produced by the anti-Kerry advocacy group Swift Boat Veterans for
Truth as a result of them becoming a political hot topic through the internet then through
their paid placement in television markets. Americans Coming Together (ACT), a
Democratic advocacy group launched a web video featuring comedian Will Ferrell
impersonating the president; it was downloaded more than a million times, with more
than 30,000 viewers clicking through to the site to enroll as volunteers in ACT’s

grassroots campaign.

But the bloggers, not the video makers, were the new stars of the quadrennial
convention shows. During the 2000 conventions, a collection of booths for web site
interviews had been dubbed “Internet Alley;” in 2004, the talk was about “Blogger
Boulevard.” Convention bloggers, like political bloggers in general, linked to each
other’s sites and cross-referenced each other’s comments. They put a burr under the
saddle of some conventional journalists, who criticized them for a lack of
professionalism. However, a blog scored what may have been the only scoop associated
with the 2004 conventions when someone posted word that the Kerry campaign was
painting the word “Edwards” on its plane, a sure sign that John Edwards would be the

vice-presidential nominee.

Targeted Grass Roots

The Kerry and Bush campaigns built on different aspects of the Dean for
President campaign’s online experiences. Kerry focused on fundraising. Bush focused
on grass-roots organizing and mobilization. These different emphases are illustrated in
their appeals to the millions who subscribed to their email lists. Between March 1 and

? Figures for 2000 derived from Bruce Bimber and Richard Davis, Campaigning Online:
The Internet in U.S. Elections (New York: Oxford University Press, 2003), p. 102.



November 19, 2004, three out of four Kerry campaign emails to its list contained an
action box to contribute money, compared with fewer than one in five (18%) Bush
campaign emails. During the same time period, 78% of Bush campaign emails featured a
box to forward the message to a friend (Kerry 5%), and 22% had a box to create or -
contact an online team of supporters (Kerry 0%).’

After decades of mass-media domination, interpersonal campaigning has
undergone a renaissance in the early years of the millennium. The resurgence of the so-
called “ground war” entails canvassing citizens to discern their preferences, engaging
them to persuade and mobilize supporters, and finally, getting out the vote (GOTV), both
on election day and before through programs aimed at taking advantage of the
burgeoning early and absentee voter programs in many states. As the survey notes,
nearly two-thirds of the adult population (64%) was contacted directly by political actors
in the final two months of the 2004 campaign. Republicans and Democrats reached
roughly the same number of people, and relied on the four same interpersonal channels in
about the same proportions: regular (or “direct”) mail remained the top channel of contact
(reaching 49% of the public), with phone calls second at 40%, emails at 14%, and home

visits at 9%.

But these numbers say nothing about the efficacy of the contacts. The internet
made a difference in helping campaigns decide who to contact, what to say, when to say
it, and, crucially, who to send to say it. The Bush-Cheney campaign planned, tested,
refined, and committed itself and its allies to a program which fused the basics of old-
fashioned canvassing, marketing, and proselytizing with the latest in data acquisition,
analysis, and distribution —targeted grassroots politicking. The campaign determined
which segments of the voting population it wanted to contact, installed a rewards
program to motivate volunteers (notably, choice seats at events featuring the president),
equipped volunteers with customized talking points and contact lists so as to make the
most of existing relationships (and supplied home door-knockers with downloadable
maps spelling out estimated walking times), and kept track of every action taken to
increase efficiency and output. The campaign encouraged online volunteers to head up
“virtual precincts,” assuming responsibility to create their own email list and ensure that

those on it turned out to vote.

The House Party for the President initiative constituted another aspect of this
targeted grassroots operation. Starting on April 29, 2004, the BC04 campaign relied on
the internet to organize and coordinate simultaneous team-building sessions across the
country --MeetUps without the company as middleman. The July 15, 2004 parties
featured a 30-minute conference call with Laura Bush, who answered six questions
selected earlier from submissions and then brought her husband to the phone for a
surprise cameo finish. There were 6,920 parties that day; in all, over 30,000 would be

held, with over 350,000 participants.

? The figures come from a forthcoming Pew Internet & American Life Project Data
Memo on campaign emails.



Democrats mounted a targeted grassroots which matched the Republicans in
sophistication, but they started later, and did not coordinate as well. Like Dean, they
hired recruits and bussed college students to faraway states, where the GOP relied more
on the stronger ties inherent to local congregations, neighborhoods, and (under the aegis
of the “Prosperity Project” spearheaded by BIPAC, the Business Industry Political Action
Committee) employer-employee and business—stakeholder relations. The Democratic
field team was also hampered more by the rules of the recently enacted Bipartisan
Campaign Reform Act. Under its restrictions, field operatives working for one of the 527
groups could neither coordinate with the Kerry campaign, nor advocate voting for him.

Conclusions and Implications

Did internet use make a difference in the 2004 presidential race? Yes. The most
successful campaigns relied on it to gain advantages over their competitors. The numbers
of adult Americans who relied on the internet to learn about the campaigns, to help make
up their minds, to help others make up theirs, and to register and vote is simply too large
relative to the final margin to think otherwise.

The numbers of American citizens who turn to the internet for campaign politics
may dip in 2005 and the off-year election in 2006, in the absence of a presidential
election. But a return to pre-2000 or even pre-2002 levels of engagement seems unlikely.
As broadband connections proliferate and hum, the old mass audience for campaigns is
being transformed into a collection of interconnected and overlapping audiences (global,
national, partisan, group, issue-based, candidate-centered). Each online audience has a
larger potential for activism than its offline counterparts simply because it has more
communications and persuasion tools to exploit. This transformation makes life in the

public arena more complex.

The more citizens use the internet, the more they might expect from campaigners and
political journalists: rapid responses to information searches; a multiplicity of
perspectives available on controversies; short and visually arresting promotional
messages; drill-down capacities into referenced databases; more transparency from, and
access to, institutions and players. Meanwhile, on the supply side of the political
equation, candidates, groups, and parties now have models for how to use the internet to
raise money, mobilize voters, and create public buzz. The new benhcmarks established

in 2004 could well be matched and surpassed in 2008.

In the coming months, well before net-guided election mobilizing recommences
in earnest for the 2006 midterm elections, the online citizenry will continue to make
donations to campaigns, sometimes in a big rush triggered by a news event. Political
organizations with email lists ranging from the millions to the dozens will continue to
urge citizens to give money, sign petitions, and tell friends to join. The definition of
“activist” might continue to loosen, to include people who do little more than what ten
minutes a month at their computers enables them to do; parties and groups will devote
more energy and creativity to aggregating these actions into grassroots power. The



definitions of “newsmaker” and “news” will also loosen, both because of what grassroots
campaigners can do with the internet, and what bloggers, web video-makers, and others
with things to say to the public can do through the internet to distribute their messages.
These changes could herald a major reconfiguring of the most public aspects of the
American political process. Its contours are as yet unclear. Perhaps one approach to
campaigning will dominate in the age of the internet —but it may be the case that several
models compete over a period of time, or that each election cycle and political situation
summons a unique configuration from each major player. Furthermore, there are
innovations yet to come as more internet tools (for advertising, polling, and knowledge-
creating) make it out of the lab and early adoption phase.

The only change that would surprise us would reverse the fundamental trend
underwriting all the other changes: the cycle-by-cycle expansion of the population of the
online citizenry. 75 million Americans at the last election-day peak, and counting.
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The Hill
$tale by state

.Rhode Island .
Rep. James Langevin (D-R.L), who had considered challenging Sen. Lincoln Chafee

House hopeful Jennifer Lawless.

(R-R.l.) next year, now faces a challenge himself — from Democratic

nning to Langevin's left, saying that, unlike Langevin, she backs abortion rights

A 30-year-old political science professor at Brown University, Lawiess is ru
died in the Terri Schiavo affair; Langevin backed the 'GOP-Ied intervention on

and medical marijuana. She also says that Congress should not have med
Schiavo's behalf.

Adam Deitch, Lawless’s campaign manager, declined to say how much money the candidate has raised since she began exploring a House bid earlier this

year.
“She is confident that she is going to be able to raise the money to make this more than a viable campaign,” Deitch said.

Langevin won his third term, in 2004, with 75 percent of the vote.

Arkansas
Former Congressman and Homeland Security Undersecretary Asa Hutchinson launche

Former Rep. James Rogan (R-Calif.), who has been said to be mulling over a possible bid for the seat being vacated by Rep. Chris Cox (R-Calif.), was
among the 21 hosts of Hutchinson's fundraiser.

d his campa‘ign for governor of Arkansas last week — in Washington.

Attendees paid at least $50 for the event at La Colline restaurant.

Hutchinson faces Lt. Gov. Win Rockefeller for the Republican nomination. Arkansas Attomney General Mike Beebe is the only Democrat in the race.

Pennsylvania
Democrats, capitalizing on a fawsuit filed iast week against Re

- =ystone State.

p. Don Sherwood (R-Pa.), are targeting the rural district in the northeastern comer of the

Cynthia Ore, 2 29-year-old Maryland woman who met Sherwood at a Republican event several years ago, is accusing the congressman, in his third term, of

physical abuse during their five-year “intimate relationship.”

<herwood, who is married, denies the allegation and calls Ore a “casual acquaintance.”

An official at the Democratic Congressional Campaign Committee (DCCC) said Democrats are recruiting several potential candidates but declined to name
anyone.

Sherwood’s spokesman, Jack O'Donnell, said the congressman, 64, would seek reelection in 2006. Republicans hold a 13-point registration advantage.

West Virginia
Sen. Robert Byrd (D-W.Va.) comes from one of the most conservative states in the country with Democratic

Byrd from seeking support from liberals in a less visible venue — the internet.
king campaign cash in advance of June 30, when the senator files his second-quarter

members in Congress. But that hasn’t stopped

Byrd's campaign has bought ads on at least 16 websites see
fundraising report to the Federal Election Commission.

Byrd is spending close to $2,500 a week on the ads. The sites his campaign has targeted include Daily Kos, Talking Points Memo
Josh Marshall) and Eschaton.

(by The Hill columnist

ommittee, said of the recent expenditure, “Senator Byrd's re-election campaign is being

Brian Nick, press secretary to the National Republican Senatorial C
their values and not West Virginia's.”

financed by ultra-liberal, radical Democrats because he represents

7
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Consultants: Politicos Coming Around On TOPICA-
Online Ads o ‘~

by Shankar Gupta, Tuesday, May 17, 2005 6:00 AM EST

POLITICAL CANDIDATES ARE STARTING TO believe that online
advertising allows them far greater opportunities to extend reach
and target constituents than do traditional ad campaigns, said
panelists Monday at a conference in New York City sponsored by
Personal Democracy Forum, a Web site dedicated to examining
how technology and the Internet are changing American politics.

What's more, politicos will continue to spend more online in the )

next election, predicted the panelists. Michael Bassik, a Get Your Free Guide to Great Co-Reg C
Democratic political consultant with Malchow Schlackman Hoppey
& Cooper Partners, forecast that 2006 will a big year for online e e S T T
advertising in the political sector. “I think ‘06 is going to be insane,” Today's Most Read

he said. "The amount of work we've done--it's more attention than 1. Local Broadcast Ad Markets Decline

I've ever seen paid to online.”

.2. Yahoo! Socializes Search
Republican political consultant Eric Porres of Pericles Consulting 3. WebSideStory: Google Accounts For M
agreed that political advertising online will continue to grow in '06. ‘ Engine Referrals

But, he said, he wasn't counting on a breakout year, because many
political advisers aren't yet familiar enough with online

advertising. "As more people become familiar with it, more people
will recommend it,” he said. "I'm not waiting for it to be a banner 5. Coen Revises 2005 Ad Spend Downwart

year in 2006, but smart campaigns will be in it.”

4. Coen Forecasts 15 Percent Growth In.(
- Spending

The panel consisted of Porres, Bassik, and Henry Copeland, the
founder of the Blogads service, which allows advertisers to place
ads on networks of subscribed blogs. Journalist and frequent OMMA
magazine contributor Kate Kaye moderated.

Panelists said that online political campaigns can give candidates

| -3tmans anmbinday ~Fm2fnceaction=Articles.showArticle&art_aid=30... 6/30/2005
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an extra edge over their opponents. Porres cited the Nebraska
senatorial race, in which John Thune won a close victory over Tom
Daschle--in that race, an online ad featuring Rudy Giuliani had a
total number of click-throughs that was larger than the number of

votes that decided the election.

Using the Los Angeles mayoral race as another example, Porres
said that Bob Hertzberg, a Republican candidate for mayor, saw a
40 percent increase in his polling numbers based on his proposal to
divide Los Angeles's school districts--a proposal that he had
promoted heavily using an online ad campaign.

Ads on Web logs are an especially useful tool for targeting local,
engaged audiences, said panelists. Pointing to a BlogAds reader
survey that claimed that 70 percent of blog readers are the
“influentials” coveted by advertisers, panel members said that
blogs should be a major consideration for political campaigns. "If
you're an advertiser, and you're trying to influence the influential,
you've got to be there," said Bassik. And, although ads on blogs
don't necessarily offer the reach of mass media, advertising to the
influencers allows campaigners to ‘move the zeitgeist a little,”

Copeland said.

Candidates who are Internet-savvy, Bassik said, end up with a
major edge over their less-Web-oriented opponents. "It's a huge
edge," he said. "There are so many campaigns where online ads
gave that initial boost the candidate needed.”

Recent Online Media Daily Articles

WebSideStory: Google Accounts For Most Search Engine Referrals Jun 30, 6:00 AM
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OPA: Publishers Not Keeping Up With TopIcCA- _ 77
Demand For Online Video ‘ T
by Wendy Davis, Wednesday, Feb 9, 2005 6:00 AM EST

FUELED BY THE RISE IN high-speed Web access, the majority of
Internet users view at least one streaming video feed per month,
according to a study released Tuesday by the Online Publishers
Association. The organization reported that nearly three out of
four Web users--74 percent--have viewed online video at least
once; 51 percent do so a minimum of once a month; 27 percent
watch streaming video at least once a week; and 5 percent view
Web video streams daily. For the report, "Drivers & Barriers To
Online Video Viewing," the Online Publishers Association and Frank AP

N. Magid Associates surveyed more than 27,000 Web users age 13 Get Your Free Guide to Great Co-Reg ¢
and older last October and November. The researchers intercepted
respondents from 25 news, information, and entertainment Web T e
sites, including USAToday.com, GameSpot.com, and Weather.com. Today's Most Read

1. Local Broadcast Ad Markets Decline

In fact, not only do many Web users regularly watch streaming 2. Yahoo! Socializes Search
video, but they would apparently watch even more, if additional -
clips were available. "One of the major takeaways is that there’s
more demand for video than consumers can find," said Michael

3. WebSideStory: Google Accounts For M
-Engine Referrals

Zimbalist, president of the Online Publishers Association. That 4. Coen Forecasts 15 Percent Growth In ¢
conclusion is based on the finding that 59 percent of respondents g;; ondine .

discovered online videos via random Web surfing, while only 43
percent of respondents said they had previously watched a
streaming video on the site where they were intercepted--mainly o
because they didn't know videos were available on the site. If more
video was available--and respondents knew where to find it--they

would presumably watch more.

5. Coen Revises 2005 Ad Spend Downwar

Most survey respondents--70 percent--reported having watched an
online video ad, and many indicated that the spots spurred them to
action. When asked what they did, if anything, as a result of
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viewing the ad, 34 percent said they investigated a Web site, while
15 percent requested additional information, 14 percent visited a
brick-and-mortar store, 10 percent forwarded the ad to another
person, 9 percent made a purchase, and 3 percent ordered a
subscription. But more than half of the respondents--56 percent--
said they hadn't done any of those activities in response to the ad.

For now, broadband video represents only a small portion of online
advertising. JupiterResearch predicts online video ads to amount to
$200 million this year, out of a total rich media ad spend of $1.5
billion. Research firm eMarketer predicts that all rich media--the
majority of which is flash ads, as opposed to streaming video--will
account for about $1 billion online ad dollars, out of a total
Internet ad spend of $11.3 billion.

Still, the study could encourage online marketers to purchase more
streaming video spots if only because of the desirable
demographics of those who watch online video: the mean age of
those who watch online video at least once a week is 40, and
nearly one out of four--23 percent--have household income
exceeding $100,000; sixty-three percent are male.

What do they watch online? The largest proportion, 66 percent,
report viewing streams of news and current events, while 49
percent see movie trailers, 29 percent eyeball music videos, and 27
percent check out sports highlights. Those figures might be
somewhat skewed, however, because many of the sites included in
the survey were online newspapers or magazines, said Zimbalist.
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The Internet transforms modern life

By Steve Almasy
CNN

(CNN) - In 1994, most people had to call the bank to check their balances. Or inquire in person, or
wait for a paper statement to arrive in the mail. Baseball box scores were found in the newspaper.

Weather forecasts came over the phone from the weather bureau, or on TV.

Back then, most Americans still had to lick a stamp to send mail.

erimental browser called Mosaic, followed by an improved browser from Netscape. And if you had

Then along came an exp
ew thing called the World Wide Web.

a computer, you discovered a new way to this cool, n

Mosaic and Netscape were the first popular connection to what came to be called the information superhighway and
followed the first browser by Tim Berners-Lee called WorldWideWeb.

According to the Pew Internet & American Life Project, fewer than one in seven Americans were online in 1995. Today, the
majority of Americans are surfing the Web, exchanging e-mail, reading bank statements and ball scores, checking the
weather. Today, Pew says, two out of every three Americans spend time online.

le live, work and play. People can play travel agent and book all the
heir bills to be paid automatically while they are gone. They can puta
-term weather forecast before they pack.

The World Wide Web has transformed the way peop
elements of a vacation online. They can arrange for t
hold on mail delivery, find directions to tourist attractions and get a long

Even on vacation, they can log onto the Web to keep up with news from their hometown paper or TV station, and stay
connected with friends and family. In its first decade, the Web altered the pace of popular culture. It made distance less
daunting, rendered information instantly accessible and revolutionized communication.

Googling and blogging

OL, Netscape and WebCrawler (which was a search engine owned by

In the mid-1990s, the top three Web sites were A
t company comScore Media Metrix. Each had an audience of 4 million

AOL), according to Internet research measuremen
to 6 million people per month.

Today, the audience for the Web numbers more than one billion and is growing.

the type of content that they want to see and consume [online)," said Peter

Daboll, president of comScore Media Metrix. "Also, there are the communication advances where it is easier to
communicate and stay online. And they are just having more of their needs filled, whether it's travel, shopping and ali these

other activities that didn't exist to the same degree in the early days of the Web."

“People are being much more customized in

rds to our lexicon, although some have yet to make the dictionary. If you had talked about

The Web has added plenty of wo
ad a lot of listeners scratching their heads.

Googling or blogging 10 years ago, you might have h
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But like any youngster, the Web still has some growing to do. For all its uses, most people still go to the Internet primarily
for e-mail. According to Pew surveys, 58 million Americans sent e-mail each day in December 2004, while 35 million used

the Web to get news.

Many of those online users are irked by spam - unsolicited offers for everything from lower mortgage rates to
pornography, pharmaceuticals and pitches to help a Nigerian launder millions of dollars.

Congress passed an antispam law in November 2003, with the backing of several of the biggest Internet companies.
Spammers seem undeterred and San Francisco-based Ferris Research estimates the time lost by employees dodging

spam will cost U.S. businesses $17 billion in 2005.

Another e-mail problem is phishing, the fake e-mail that looks like it is from a legitimate source. The bogus e-mail is
designed to get the reader to divulge personal information, often a credit card number.

Broadband 'has changed everything’

E-mail is a one-way media; you send an e-mail and wait for a response. Steve Outing, a senior editor at the Poynter
Institute for Media Studies and an interactive media columnist for Editor and Publisher, says the Web has evolved into an
interactive forum where users can converse through chat rooms and instant messaging. It has also become participatory

through the advent of blogs — online journals or columns - he said.

"We've come a long ways, but we still have a ways to go," he said.

sites were little more than a collection of links to stories by The Associated Press
om the newspaper or TV station. If you were lucky, there might be a photo in the
rks, newspapers and magazines have been

in the early days of the Web, many news

and a few pieces of content repurposed fr
story. With so many people using the Web today for news, TV netwo

increasing the types of content they make available on the Web.

"Rich media and multimedia content are much more popular,” Outing said. "Media companies are more willing to put in the
money to produce it. They recognize that people can now use it."

n the meantime, they have found themselves

Some media companies have been slow embrace the Web, he said, and i
which is a popular bulletin board featuring free

facing increased competition from entrepreneurial sites, like craigslist.org,
classifieds.

The biggest change has been effected by broadband, QOuting said.

"In the past four or five years, the penetration of broadband has changed everything," he said. “The computer is always on
and the information is always there."

There are 10 times more broadband users today than there were in June 2000, according to Pew.

The Internet generation

Daboll, of Media Matrix, said broadband outnumbers dial-up as the connection of choice among people who log on from
home.

m a 28.8k modem to 56k was enough to make many users ecstatic. These days many

Just a few years ago, the move fro
old dial-up. The faster Web makes it much easier for people

DSL and cable connections are up to 70 times faster than the
to watch video, listen to audio and share files.

The Web is changing the way people communicate, Daboll said. He pointed to the "Internet generation,” teenagers who
have grown as the Web as grown. One of their favorite tools is instant messaging, he said.

pay bills, watch the latest music or take a virtual

But the Internet isn't an orderly environment for the person who wants to
hackers, pedophiles and thieves.

college class. It also can be a tempest. There are bad people out there —

o tmlie Aliabakilite aam/nt/entOaction=cnt&title=CNN.com+-+The... 6/30/2005
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According to the Federal Trade Commission, 1 in 25 adults was a victim of identity theft in 2003 and the number of people
affected online continues to increase.

But the Web can also help combat ID theft. An FTC booklet with tips to prevent or deal with ID theft is accessible on the
department's Web site. The agency says it has received more than 1.8 million visits.

And there's plain old fraud. The FTC said slightly more than half of the fraud-related claims it received in 2004 were
internet related, and many of the deceptions involved individuals or companies that used e-mail or a Web site.

Internet users are also vulnerable to spyware, computer viruses and annoying forms of advertising.

Advertisers are changing, too, trying to figure out how to best use the Web. JupiterResearch projects that Internet
advertising will grow 27 percent, to $10.7 billion, in 2005.

The increase in demands of the Web has even affected the way Media Matrix serves its clients, generally companies
looking to best place their advertisements.

"The nature of what we do has changed from ratings and ranking to more broadly covering what goes on the Web," Daboll
said. "Looking at actual number or searches and looking at actual expenditures by household by category — for instance

money spent on travel sites versus retail sites."
A decade from now, who knows what statistics and functions they'll be measuring.
After all, 10 years ago, few people imagined it wouldn't be long before you'd be able get a satellite picture of acity a

continent away or read the local news from three time zones away or even order pizza without talking to the folks a few
blocks away.

Find this article at:
http://www.cnn.com/ZOOS/T ECH/internet/06/23/evolution.main

[T Check the box to include the list of links referenced in the article.
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TNS: Internet Ad Spend Will Grow 7.6 TOpICA-
Percent " - i
by David Kaplan, Wednesday, Jun 29, 2005 6:00 AM EST

SPENDING ON WEB ADS, OTHER than paid search listings, is
expected to grow 7.6 percent, while ad spending across all media
likely will rise 3.4 percent this year, according to TNS Media
Intelligence. But, cautioned TNS CEO and president Steve
Fredericks, the medium is entering a phase in which year-on-year
comparisons are becoming more difficult.

"| don't think we've seen such buzz surrounding a media industry P -
. o e . . ; L. Get Your Free Guide to Great Co-Reg C
since its first heyday in 2000," Fredericks said at a presentation in et four Free bulde to brea o ed

New York City. "There is considerable press attention not only on
who is moving ad dollars to the Internet and what percentage the . .
Internet is of an overall brand marketing budget--but also many Today's Most Read

opinions on how the industry is and will be tracked in the future.

1. Local Broadcast Ad Markets Decline

:2. Yahoo! Socializes Search

In the aftermath of the dot-com bust, measured Internet ad

spending bottomed out in 2002 at $5.2 billion dollars. However, in :3. WebSideStory: Google Accounts For M
2003, expenditures jumped 17.6 percent, and last year we saw an ‘Engine Referrals

increase of 21.4 pe.rcent over the prior year. During thg ‘last two 4. Coen Forecasts 15 Percent Growth In ¢
full years, the net increase has been more than $2.2 billion i

dollars.” Spending

'5. Coen Revises 2005 Ad Spend Downwart
He also pointed out that the recent growth in Internet ad spending S e
is coming from traditional advertisers at the expense of dot-com
brands. Over the past four years, these traditional brands have
grown their total online ad spending by 50 percent, from $2.8
billion to $4.2 billion. On a share basis, these brands now account
for 57 percent of total ad spending on the Internet, versus 48
percent in 2001. As a disclaimer, TNS representatives noted that
Internet ad projections don't include paid search advertising,
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which comprises nearly one-half of all online ad spending.
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HEADLINE: Bush, Kerry Make Last-Minute Pleas for Help by E-Mail
BYLINE: Brian Faler, Special to The Washington Post

BODY:
The e-mails come in a torrent now, each seemingly more urgent than the last.

"President Bush not only needs your vote, he needs your help."
"It is time to turn off the computer, lace up your sneakers and do some old-fashioned on-the-street politics."

"It's going to take hard work and a lot of creativity to get out John Kerry's message. . . . Even two hours of your
time will have an impact."

The campaigns of President Bush and his Democratic challenger, Sen. John F. Kerry, are increasingly calling on all
those who gave them their e-mail addresses to do something between now and Nov. 2 to help put the candidates over
the top -- and they're following in the footsteps of Howard Dean, by using the Internet to make that something more

accessible than ever.

Both have transformed their Web sites into virtual campaign offices that offer an array of tools. After feeding
online supporters a steady diet of hard-hitting Web videos -- designed to stir their partisan juices -- the campaigns are
now urging them to use those tools to help spin the media, contact voters and get out the vote.

Despite the success that Dean, Kerry and others have

But whether all this translates into results is not a sure thing.
Je to spend 10 minutes giving $25 or $50 online and

had raising money online, experts note, it is one thing to get peop
quite another getting them to donate their time and energy.

still, with the election so close, passions running high on both sides and millions of supporters' e-mail addresses at
their fingertips, both campaigns have found it impossible to ignore the potential payoffs of trying. The Bush campaign
said it has 6 million of its supporters' e-mail addresses. The Kerry camp said it has 2.5 million. It is impossible to
independently confirm those figures. But if taken at face value, they suggest that even if a tiny percentage of those
people respond, it could be significant. If just one-half of 1 percent of Bush's list responds, for example, that's 30,000
people. For Kerry, it's 12,500. Those people can knock on a lot of doors, write a lot of letters, help get a lot of people to

the polls -- all at minimal cost to the campaigns.
Both campaigns have studied Dean's Internet-driven campaign, learned from what they see as its mistakes and have

adopted tools that both worked for him and mesh with their command-and-control styles of campaigning. Building on
this base, they have developed a number of new tools that both hope will entice more of their people to get involved.

Both have stolen a page from Dean's playbook and have adopted a variation on the Web site Meetup, which enables
supporters to organize campaign-related meetings in their communities wherever and whenever they like. The Bush
campaign calls its meetings "Parties for the President." To the Kerry camp, they are house parties. The name has
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changed, but the purpose remains the same: to introduce their supporters to one another, give them an opportunity to
share their enthusiasm, and put them to work raising money, calling voters and spreading the good word about their

candidate.

Both campaigns have also developed tools tailored to their supporters' communities. The Bush Web site gives users
almost everything they need to canvass their neighborhoods: lists of their neighbors' addresses and phone numbers,
custom-made maps to help them find their way -- even estimates of how long it might to take knock on their doors. The
Kerry site provides supporters with calendars of campaign-related events in their communities, from local "visibility
events" to drives to the polls for senior citizens hoping to vote early. Each campaign has also created lengthy lists of
news outlets' contact information, to help its partisans churn out letters to their local newspapers touting their

candidate's leadership.

The campaigns are hoping to tap the energy of those who live in non-battleground states, who want to have more of
an impact on the election outcome. Both are recruiting their online supporters to travel to swing states to help get out the
vote, an effort reminiscent of the Dean's campaign effort during the Democratic primaries to flood Iowa with mostly
out-of-state Deaniacs.

Can't travel to Ohio? They can phone -- or, until recently, write -- it in. The Bush site enabled users to send letters
to swing-state voters explaining why the president deserves another term. The Kerry campaign is offering volunteers in
uncontested states the phone numbers of those who live in contested ones, in hopes that if their e-mails do not get them
into the streets, a personal call from another supporter might.

Both campaigns said their sites have helped organize tens of thousands of supporters who, in turn, have somehow
contacted thousands of other voters. But the e-mails are still coming: "Will you make a difference and commit to
helping President Bush in the crucial final hours of this campaign?"
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BY: Michael Cornfield, Senior Research Consultant — 202.296.0019
RE: Presidential campaign advertising on the internet
DATE: October 2004

The presidential campaigns have virtually ignored the internet as an advertising
medium, according to the first-ever systematic study of online political ads. The
campaigns have spent more than 3100 on television ads for every dollar they have
spent on web ads. The few ads that ran online between January and August 2004
mainly sought $25 and 350 campaign contributions.

SUMMARY

The presidential campaign world today regards the internet as an asset for fund-
raising, voter-profiling, and insider communication, but not for advertising.

Since January 1, 2004, Evaliant Media Resources, a TNSMI/CMAG affiliate company,
has monitored more than two thousand commercial web sites on a daily basis. Evaliant
has archived each political ad its tracking technology has encountered, noting the ad’s
web page location, and estimated the amount of money spent to place the ad. A
systematic review and analysis of ads placed online by the presidential campaigns, the
national parties, and 527 advocacy organizations during the first eight months of 2004

reveals that:

e The primary players in presidential politics this year spent just $2.66
million on online banner ads between January and August —less than 1% of
the buy for television ads in the top 100 markets. Preliminary spending
analysis for September shows little change in this pattern, despite the start of a
ban on broadcast and cable election ads paid for with soft money. By contrast,
between March 3 and September 20, 2004, according to a CMAG estimate, the
campaigns spent $330 million on television advertising in the top 100 markets.

e The Kerry campaign has outspent the Bush campaign by a 3:1 margin: $1.3
million by Kerry, $419,000 by Bush. The Democratic National Committee
($257,000) has picked up its online advertising since July, but has spent a
little over half of that spent by the Republican National Committee
($487,000). The 527s (advocacy groups such as MoveOn.org and Swift Boat



Veterans for Truth which are taking advantage of campaign finance law
loopholes) have done very little online advertising: $184,000, with $104,000

by the MoveOn.org Voter Fund.

Strategically, the Bush campaign aimed its online advertising at middle-
class women and voters in battleground states in one big blast in May
($403,000 of the $419,000 total). The Kerry campaign concentrated on
raising money from progressive outlets in metropolitan areas. Both
campaigns preferred local to national and global news outlets, and web sites
of “old media” properties to those of online companies.

The most popular purpose of the ads was to raise money, usually solicited in
$25 and $50 amounts. A few ads sought to recruit volunteers. A few made
statements about the candidates and issues without calling for money or
volunteers. No ads contained endorsements or invitations to campaign

events.

The biggest online ad buys for Bush were at these sites:
KPTV Oregonsl2.tv.com (FOX, Portland OR)
Parents.com (Parents magazine)

KNVA-TV.com (WB network, Austin TX)

El Nuevo Herald.com (Miami FL)

KPHO CBS 5 News.com (CBS, Phoenix AZ)

O 00 O0O0

The biggest online ad buys for Kerry were at these sites:
SFGate.com (San Francisco Chronicle newspaper )

Newsweek.com (Newsweek magazine)
Village Voice.com (New York City NY alternative weekly newspaper)

Reuters.com (Global news service)
L.A.Weekly Media.com (Alternative weekly newspaper)

OO0 00O

Although parts of the online world are a public “wild West” where few
standards of taste, civility, and accuracy prevail, political advertising on the
internet has adhered to mass media standards of political discourse.
Content analysis of the 137 ads in the collection by the Bush, DNC, Kerry,
and RNC campaigns pre-conventions shows that although a few ads took
remarks out of context, none descended to obscenity, graphic violence, or
manifest smears and lies. A majority (56%) of the ad designs analyzed
either praised the sponsoring candidate or concluded a candidate contrast

on a positive note.



INTRODUCTION: Where are the ads?

Presidential campaigns have incorporated the internet into their activities to a
greater degree than in 2000. They have learned from the spectacular successes of
Democrat Howard Dean’s campaign, and from the small realizations which accrue as
people spend more time with a new technology. Specialists in online politics have been
lobbying the campaigns to try more things on the new medium, partly out of self-interest,
of course, but partly out of the sensible belief that use of the internet can improve on the
status quo. The internet offers creative opportunities in multimedia expression. It costs
little to produce online messages and make them available to others. The internet gives
campaigners the opportunity to codify, test, discuss, and refine their messages and
operations --in sum, to sharpen their collective intelligence. Finally, few legal
restrictions stand in the way of what can be tried online.

The campaigns have tried some new things. This year, for the first time, both
presidential candidates invited people to visit their web sites during their nomination
acceptance speeches. Bush and Kerry campaigners are organizing house parties, making
videos and sound files especially for online distribution, posting interactive games, and
narrating the campaign from their point of view in multiple listserv missives a week.
Tens of millions of dollars have been collected with the help of the internet, most notably
from small donors. (Exact online fundraising amounts are not reported to the
government, and are to some extent incalculable, since online appeals may be answered
through a phone call or letter, and vice versa.) Both parties have amassed and analyzed
data identifying the personal traits, consumer preferences, and voting behavior of more
than one hundred million citizens, in order to pinpoint canvassing activities and refine

mobilization appeals.

Yet for all the online experimentation the campaigns have attempted this year,
they have not ventured aggressively into online advertising. This is somewhat surprising
because online ads can reach new, undecided, and wavering voters in the demographic

and geographic niches where they are thought to reside.

Online ads would seem to provide a missing link between the campaigns’ existing
internet efforts and tens of millions of Americans. Industry estimates say overall
spending on online ads is growing faster than in any other medium, and is expected to top
$8 billion in revenue by the end of 2004." Yet the presidential campaigns have moved
tentatively into the field, as analyses of the spending, content, and placement to date

discloses.

SPENDING®

As Table One and Chart One show, the presidential and national party campaign
organizations accounted for 93% of the estimated ad spending detected through the

' “Ad Spending Up 27%; Growth Twice as Fast as Cable,” www.adage.com , July 29, 2004.
2 The spending figures would rise slightly if sponsored links on search engines are included; these

calculations have yet to be performed.



Evaliant software in the first seven months of 2004: Kerry for President (49.5%), the
Republican National Committee (18.3%), Bush for President (15.7%), and the
Democratic National Committee (9.7%). The 527s have largely ignored online
advertising. (As of the first week in September, Swift Boat Veterans for Truth had not

run any online ads.)

TABLE ONE: SPENDING ESTIMATES BY MONTH.

CHART ONE: JANUARY-AUGUST SPENDING BY PROPORTION.

{Ed. Note: For both of the above charts, please see Excel document, available at
http://www.pewinternet.org/files/INTERNET AD SPENDING YTD_ Augustl.xls}

The current total of $2.7 million is less than half of what the John Kerry campaign raised
in contributions from the internet in a single day: $5.7 million on July 29, the day Kerry

gave his nomination acceptance speech.

CONTENT

An examination of the 137 online ads deployed by the Bush, Kerry, DNC, and
RNC campaigns between January and July 2004 reveals that the advertisements have
consisted mostly of slogans and graphics of the sort found on bumper-stickers and
billboards, with occasional forays into flash animation. The online ads were notable more
for the messages they did not contain, rather for their content. For example:

o No campaign ad contained a political endorsement, even though that is a familiar
practice in listserv emails, automated phone calls, and direct mail.

e No campaign ad issued invitations to political events or meetings.

e Very few ads attempted to build enthusiasm among voters as the candidates were
going into or coming out of primaries and financial disclosure deadlines. Again,
this is striking because such messages are a common feature in other campaign
media.

¢ Only a small number of ads contained messages targeted to groups, states, or
other segments of the population that are strategically important to the
campaigns. This is so despite the fact that the campaigns made careful choices
reflecting targeting strategies when they made ad buys.

e Only one ad invited viewers to click to a specific message: a banner in which
Laura Bush asked readers to “Let me explain why” the president shares her
passion for education. The ad linked to a 2 2-minute video which in turn
contained a 30-second ad also shown on television.> This was clear effort at
persuasion, as the placement analysis in the next section confirms.

? Brian Faler, “Presidential Ad War Escalates Online,” Washington Post, May 30, 2004; Ron Fournier and
Liz Sidoti, “Laura Bush Appears in Internet Ad,” Associated Press, May 11, 2004.



Some observers anticipated that the unfiltered and unregulated status of the
internet might induce campaigns to run underhanded attacks through advertising. A
general concern about internet political communications motivates the bill sponsored by
Senators Lindsay Graham and Ron Wyden to apply the “Stand By Your Ad” disclaimer

requirement to the internet.

Despite those concerns, the online ads to date were no better or worse than those
in other high-visibility media. There were no glaring falsehoods or really low blows. As
Table Two shows below, 56% of the ad designs either praised the sponsoring candidate
or concluded a candidate contrast on a positive note. Only the Bush campaign designed
more negative than positive ads; however, the single positive ad —the Laura Bush banner
with the “special message” link to a video-- accounted for 98% of its placements.

TABLE TWO

Content Analysis of Online Advertisements by Selected Campaigns
January-July, 2004

DNC RNC BUSH KERRY TOTAL
Positive 11 (52%) 8 (57%) 1 (14%) 57 (60%) 77 (56%)
Negative 10 (48%) 6 (43%) 6 (86%) 38 (40%) 60 (44%)

Varjations in the size and shape of an ad were counted as a single ad. Variations in the message of an ad (e.g. changing the name of a
state) were counted as separate ads. In (the handful of ) static contrast ads, the right side of the ad was regarded as the conclusion, on
the presumption that most viewers’ eyes scan as they would read English, from left to right.

SOURCE: Evaliant Media Resources.

A heavy majority of the Kerry and DNC ads (78%) had fund-raising as their main
purpose. Bush and RNC ads focused more on recruitment and persuasion (57%). Only
the RNC sought to register voters through online ads. Table Three summarizes the text
for the five most frequently spotted advertisements by the big four campaigns. They run
the familiar gamuts from the vacuous to the substantive, from the straight-forward to the
shifty. There has been humor, outrage, and a little outrageous humor, albeit nothing to
compare with some of the videos posted by the campaigns.’

4 See “Listserv Campaigning Heats Up,” a July 6, 2004. Pew Internet Project Commentary at
www.pewinternet.org .




TABLE THREE
Top Five Creatives by Frequency
DNC RNC BUSH KERRY
Victory is Ours ||| Kerry Own Words (|| Laura/Education (7180)|(| Give $50 Now
(135) - (930) (528)
Hurt Missouri Every Vote Counts ||| “Conservative Values” NCLB Debt
(74) (444) 34) (332)
Vote Wallet (73) No Defense (356) Donate $50 Now (30) Bush Record
(313)
l Expiration (68) ] [ Success (185) I | Kerry SUV (26) l One-Termer
(312)
Wrong Direction ||| Improve Economy [ Kerry For/Against (20) | Take Back
(53) (142) (296)

NUMBERS INDICATE ENCOUNTERS BY EVALIANT WEB SEARCH TECHNOLOGY.

GENERAL CONTENT OF THE ADS:

VICTORY IS OURS: Fireworks and confetti, post-convention appeal.
HURT MISSOURI: In investigative genre black-and-white with traditional typeface: “George Bush promised Missouri

Security Cheaper Health Care More Job Training; But a Secret White House Memo Shows Bush Planning Deep Cuts
That Will Hurt Your Family (Washington Post, 5/27/04); Click Here to Find Out How the Bush Cuts Will Hurt
Missouri.”

VOTE WALLET: “On November 2, Vote With Your Ballot, Until Then Vote With Your Wallet.”

EXPIRATION: “Expiration Date 11/02/04 —Help Send Bush Packing.”

WRONG DIRECTION: Cartoon of an animal skull beneath a sign marked “Bush” that points into the desert. “George
W. is leading America in the wrong direction.”

KERRY OWN WORDS: Kerry says his own vote to “abandon our troops” was reckless and irresponsible; listen in his
own words.

EVERY VOTE COUNTS: 20,000 votes decided four states in 2000 —make a difference.

NO DEFENSE: “Democrats Have No Defense” with photo of angry Howard Dean, “Click here to get the facts.”
SUCCESS: “Lower taxes. More jobs. Low interest rates.” Learn more about the future. Photo of Bush standing in

front of a large rock formation.
IMPROVE ECONOMY: “The RNC plans to continue to improve the economy. Click here to learn more.”

LAURA/EDUCATION: Photo of First Lady in front of a bookshelf. “Education is my passion. And the President’s
too. Let me explain why.” “Please click here for a special message.”
“CONSERVATIVE VALUES": “Kerry says he’s for ‘conservative values.” Really? The nonpartisan National Joumal

says he’s more liberal than Hillary and Ted.”
DONATE $50 NOW: “The most liberal ticket in history.” Photos include Howard Dean, Michael Moore.
KERRY SUV: Kerry saying different things about his SUV to autoworkers in Detroit and to environmentalists. “Huh?

Keep Kerry Out.” :
KERRY FOR/AGAINST: Kerry line about voting for $87 billion before he voted against it. “Huh? Keep Kerry Out.”

GIVE $50 NOW: “If you want Kerry to win in November we need your help today.”
NCLB DEBT: “George Bush wants to ‘Leave No Child Behind.” He’ll need every last one to pay off his $5 trillion

debt. Help stop Bush misleadership for just $25.”
BUSH RECORD: An animated cartoon in which Bush with a crown on his head tries to run away from his record but is

flattened by a letter with a contribution to the Kerry campaign.

ONE-TERMER: “Help make George W. a one-termer.”
TAKE BACK: “Help me take back the White House.” Photo of smiling Kerry with sleeves rolled up and an upraised

fist.




PLACEMENT (With research assistance by Alex Storey)

Online ads provide a campaign with great versatility in placement options. Ads
can be purchased on the web counterparts of most media outlets (e.g. local television
stations, specialized magazines, national radio networks), as well as on portals (AOL),
marketplaces (eBay), blogs, and other sites analogous to physical locations. Thus, a web
buy can complement or substitute for buys in almost every other medium.

The Bush and Kerry campaign ad buys prior to the conventions reflected different
priorities. As Tables Four, Five, and Six detail below, the Bush campaign aimed one big
blast at middle-class women and voters in battleground states, while the Kerry campaign
concentrated on raising money from progressive outlets in metropolitan areas. Both
campaigns preferred local to national news outlets, although the Kerry campaign spent
much more on national news outlets. Neither campaign sought ads in national political
magazine web sites, with one exception, a single Bush placement on

NationalJournal.com.

TABLE FOUR
Bush and Kerry Ad Placement Contrast
(January-July 2004) '

TYPE OF OUTLET* BUSH KERRY
Local Outlets 5025 (69.5%) 3931 (59.1%)
Nat’l News Outlets 16 (0.2%) 2043 (30.7%)
Nat’l Specialized 2142 (29.6%) 531 (8.0%)
Nat’l Business 40 (0.6%) 54 (0.8%)
Nat’l Political 1 (0.0%) 0 (0.0%)
Miscellaneous 6 (0.1%) 98 (1.5%)
Battleground 3347 (46.3%) 1315 (19.8%)
Metro Area 237 (3.3%) 1413 (21.2%)

This information was compiled by a TNSMICMAG affiliate company, Evaliant Media Resources. Using its “spidering” technology,
Evaliant searches thousands of Web sites seeking brand-related banner advertising. Once found, these advertisements are tagged and
collated according to Web site location, daily frequency, and estimated media-buying expenditure. Thus, the numbers in the above
table correspond to the number of times an ad with the brand name was encountered in daily sweeps for the first seven months of

2004.
OUTLET DEFINITIONS:

LOCAL OUTLETS: geographically delimited web sites, such as those of television stations and most newspapers.
NATIONAL NEWS OUTLETS: web sites of broadcast/cable networks, nationally distributed newspapers, etc.

NATIONAL SPECIALIZED PUBLICATIONS: web sites of nationally distributed periodicals and online publications and services.
NATIONAL POLITICAL PUBLICATIONS: web sites of opinion journals and specialized periodicals focusing on national

government and politics.

BATTLEGROUND: defined here as 16 states: AR, FL, IA, M1, MN, NV, NH, NM, OH, OR, PA, TN, WA, WV, W],
METRO AREA: geographically delimited web sites corresponding to large metropolitan areas.




TABLE FIVE
Bush Top Twenty Placements
January-mid-September, 2004

1. KPTV Oregonsl2.tv.com (FOX, Portland OR) 970
2. Parents.com 938
3. KNVA-TV.com (WB, Austin TX) 551
4. El Nuevo Herald.com (Miami FL) 471
5. KPHO CBS 5 News.com (CBS, Phoenix AZ) 335
6. AZFamily.com 303
7. KGW.com (NBC, Portland OR) 272
8. WOOD TV8.com (NBC, Grand Rapids MI) 233
9. Bon Appetit.com 222
10. KXAN-TV.com (NBC, Austin TX) 217
11. CondeNet/Epicurious.com 215
12. Ohio.com 214
13. ParentCenter.com 201
14. Gourmet.com 186
15. ColumbusDispatch.com 176
16. KHOU-TV.com (CBS, Houston TX) 165
17. LadiesHomeJournalOnline 153
18. Miami Herald Internet Edition.com 141
19. STLToday.com (St. Louis MO) 118
20. FoxNews.com 113

This information was compiled by a TNSMIVCMAG affiliate company, Evaliant Media Resources. Using its “spidering” technology,
Evaliant searches thousands of Web sites seeking brand-related banner advertising. Once found, these advertisements are tagged and
collated according to Web site location, daily frequency, and estimated media-buying expenditure. Thus, the numbers in the above
table correspond to the number of times an ad with the brand name was encountered in daily sweeps for the first seven months of

2004.




TABLE SIX
Kerry Top Twenty Placements
January-mid-September, 2004

1. SFGate.com 1144
2. Newsweek.com 938
3. Village Voice.com 766
4. Reuters.com 462
5. L.A.Weekly Media.com 437
6. US News & World Report.com 435
7. Seattle P-I.com 416
8. Seattletimes.com 288
9. Hollywood Reporter.com 195
10. Salon.com 194
11. MSN Slate.com 166
12. TheBookMare.com (textbook vendor) 151
13. MSNBC.com 130
14. Sun Times.com (Myrtle Beach SC) 97
15. El Nuevo Herald.com (Miami FL) 87
16. Washington Post.com 86
17. CNN.com 77
18. Ohio.com 69
19. Monterey County Herald.com (CA) 46
20. Sun Herald.com (Biloxi MS) 45

This information was compiled by a TNSMI/CMAG affiliate company, Evaliant Media Resources. Using its “spidering”
technology, Evaliant searches thousands of Web sites seeking brand-related banner advertising. Once found, these advertisements are
tagged and collated according to Web site location, daily frequency, and estimated media-buying expenditure. Thus, the numbers in
the above table correspond to the number of times an ad with the brand name was encountered in daily sweeps for the first seven

months of 2004,

Parenting web sites (which also include ParentCenter.com, AmericanBaby.com
and family.msn.com) made up 16.5% of Bush ad occurrences. Parents.com (the web site
of Parents Magazine), according to its advertising kit, has as its typical visitor a 32 year-
old mother with children under the age of 3. Gourmet.com, Epicurious.com,
BonAppetit.com, LadiesHomeJournal.com and BetterHomesandGardens.com accounted
for 11.4% of Bush ad occurrences; the average visitor to Gourmet.com (Gourmet
Magazine’s web site) is a 44 year-old college educated woman who works full time and
has a median household income of over $74,000. This demographic pattern, along with
the content analysis, suggests that the preeminent interests were in persuasion and
perhaps recruitment of middle-class women to the Bush campaign. The absence of buys
after May suggests that the Bush campaign regarded this foray into online advertising as
a failed experiment. Others note that there might have been a small chance for any



political ad to succeed during this period because the national attention was riveted on
stories about abuse of Iraqi prisoners in Abu Ghraib.

Five national news sites — newsweek.com, reuters.com, usnews.com, slate.com
and salon.com — accounted for a third (32.9%) of Kerry ad occurrences. The top site was
Newsweek.com, a part of MSNBC.com. It attracts an equal amount of men and women.
They are relatively young (74% age 25-54), middle-class (69% have a household income
of $50K+), married (69%), and well educated (59% have at least a college degree). Six
sites aimed at metropolitan area readers, especially progressives, accounted for 49% of
the Kerry buy: SFGate, Village Voice, LA Weekly, Hollywood Reporter, and the web
sites of the two Seattle daily newspapers. This pattern, again in conjunction with the
content analysis, suggests that the Kerry campaign’s predominant interest was in

fundraising.

There was not great effort in either campaign to coordinate its online advertising
with its advertising on television. We compared local ad placement preferences with
those for television ads, as tabulated by the Nielsen Monitor-Plus and the University of
Wisconsin Advertising Project.” The Bush campaign placed online ads in only 2 of the
top 10 markets for its television advertising (Detroit MI and Wilkes Barre-Scranton PA),
and Kerry placed online ads in only 1 of the top 10 markets for its television advertising
(Cleveland OH). Preliminary analysis of August data shows more overlap in that month.
However, the Bush campaign has purchased no online ads in September, with only 102
ads encountered for August (all on FoxNews.com); ads by the Kerry campaign were
encountered by the Evaliant technology 34 times in August and 26 so far in September.

CONCLUSION

Presidential campaigns play a special role in the American r political system: they
are the main venue for communication between the nation’s leaders and its sovereign
citizens. For decades, the dominance of mass media have inculcated a sense of
spectatorship among the citizenry. Mass media have also driven up the cost of
campaigning. The internet has the potential to include more voices in the campaign
dialogue, from aggregations of individual preferences in polls, to sequential discussions
in blogs, to synchronous participation in conference calls and online chats.

The 2004 presidential campaigns have acted on that potential in creative ways.
The Bush and Kerry campaigns have employed a variety of internet tools to recruit
volunteers, raise money, and engage new voters through their web sites, email efforts, use
of blogs, and social networking activities such as Meetup.com. What they do not yet
seem to believe very deeply is that aggressive online advertising might have a payoff.

5 Nielsen Monitor-Plus and University of Wisconsin Advertising Project, “High Volume of Presidential
Campaign TV Advertising in Battleground States....” July 2004 news release.



METHODOLOGY

This information was compiled by a TNSMI/CMAG affiliate company, Evaliant Media
Resources. Using its “spidering” technology, Evaliant searches thousands of Web sites
seeking brand-related banner advertising. Once found, these advertisements are tagged
and collated according to Web site location, daily frequency, and estimated media-buying
expenditure. Each time the spider sees an ad on a web site page, that is counted as an
encounter; an ad placed on three different pages of one site on one day would thus yield a

count of three.
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E-mail credited with pivotal role in 2004 election

‘he election of 2004 came down to this: One guy's database was better than the
sther guy's.

;-mailing wasn't new this year, but many of its applications were. Campaigns used

slectronic mail to pepper supporters with daily appeals for cash, shepherd them

‘o voter registration Web sites and provide them with leaflets to download and
stribute. Campaign workers sent supporters phone numbers of voters in swing

- ates to call and scripts for them to read, and they linked partisans to like-

.:nded bloggers.

They used e-mail to spin their take on news topics of the day - often before the
lews had even hit the street. Voters swapped Web sites such as JibJab, whose
varody of President Bush and Sen. John Kerry in "This Land Is Your Land,"
-eceived some 50 million hits. Video clips such as the anti-John Kerry ads put

sut by the Swift Boat Veterans for Truth.

New political tools sprung up outside of cyberspace, too. So-called 527
yrganizations poured $420 million into attack ads and an unprecedented get-out-
-he-vote effort. And Republicans cut into a traditionally solid Democratic

:onstituency by courting African-American churches.

Here's a closer look at political innovations of Campaign 2004, and their
jossible impact on future elections:
0ld-time religion

Even old-fashioned "family values," the issues that pollsters say won the day
‘or President Bush, were propelled to the forefront of voters' consciousness

1sing e-mail.

"We used e-mail to make things happen," Roberta Combs, president of Christian
‘valition America, said in a phone interview.

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Tax law prohibits clergy from endorsing candidates, but religious conservatives
\ave become increasingly bold about touting Republican candidates.

nThis was President Bush's base," Combs said. "People of faith are a lot more
»ducated about the political process than they used to be. Churches pushed it now

1ore than ever."

Bush may have been helped by an announcement by some Catholic bishops that they
iould refuse Holy Communion to congregants who backed candidates in favor of

.egal abortion, stem-cell research and gay marriage.

The Republicans made family values a campaign centerpiece, then peddled it to a
-raditional Democratic constituency, said Alexander Bolton of The Hill, a

jashington newspaper that covers politics.

"The Republicans made an effort to reach out to black ministers because many of
- ~m had a problem with gay marriage," Bolton said. "They tried to use black

inisters to swing some more of the African-American vote to their side."

Nationally, Bush received 11 percent of the black vote, up 2 points from 2000,
.~cording to exit polls. In Ohio, Bush won 16 percent of African-American
.pport, an increase of 7 points.

What's next: Rep. Walter B. Jones, R-N.C., is sponsoring the Houses of Worship
‘ree Speech Restoration Act. The legislation would change the tax code to allow
‘lergy to endorse specific candidates without jeopardizing their tax-exempt

atus.

Spinning Web sites

While churches were pushing the campaign message, other voters turned to sites
such as MeetUp.com, an online bulletin board that sets up times and places for
‘he like-minded to gather.

According to MeetUp, 450,000 people met at more than 25,000 political Meetups

-his election season. Five Democratic presidential candidates struck deals with
-he Web service to cross-promote and give registrants the choice of receiving e-

jail from the campaigns.

- ~rmer Vermont Gov. Howard Dean, the candidate who put MeetUp on the map, led
... politicians with 158,483 MeetUp supporters. Kerry totaled 131,953 and 6,069

'met up" for Bush.

Obviously, the number of MeetUps is no predictor of the winner. But MeetUp CEO
jcott Heiferman says that his two-year-old site was part of "an enormous amount
»f activity on the grass-roots level for both candidates.

"You're going to see a more robust democracy come out of it," he said.

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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What's next: "We're working day and night to make it so these MeetUp groups last
1 long time," Heiferman said.

Words as weapons

‘Back in the 1970s, when Larry Purpuro was a teenage political junkie, he wrote a
letter to the Henry Jackson for President campaign asking where the senator stood

>n national security.

"I waited a month, then received an overstuffed envelope containing a load of
>apers that had been photocopied so many times I could barely read them," said
>urpuro, a Republican consultant who has worked on statewide GOP races.

Today, he points and clicks.

'The Internet has actually made the campaigns more substantive," he said. "Every

-andidate has to fill a Web site with content."

But candidates don't have complete control over their own words. The more a
~andidate has blabbed in the past, the easier it is for an opponent armed with an

[nternet search engine to track down an embarrassing quote.

"The most lethal attack one can make against an opponent is using the opponent's
>wn words against them," Purpuro said.

Michael Moore's "Fahrenheit 9/11" depicted various members of the Bush
‘dministration in embarrassing poses - Condoleezza Rice, Colin Powell and Paul
Nolfowitz preparing for TV interviews, unaware the camera was on. Not to mention
-he excruciating images of President Bush uncomfortably following along while a
-eacher read "My Pet Goat" to her class and the Twin Towers burned.

"Nothing is off the record anymore," said Art Simon, a Montclair State
Jniversity film professor. "Every scrap of footage will now be archived for later

integration into some attack ad."

Simon points to the example of Howard Dean, whose hollering the night he did

surprisingly poorly in the Iowa caucuses effectively killed his bid for the White
douse.

"Dean was savaged for a single night on video," Simon said.

The Bush campaign seemed to realize this during the 2004 campaign, Simon said.
In 2000, Bush was the subject of a goofy documentary by Alexandra Pelosi called

nJourneys With George." In 2004, there was little access.

What's next: "My guess is that campaigns of the future will understand that this
will be part of the arsenal," Simon said. "That will allow us less and less to

see who these guys really are."

©® 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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The 527 connection

After the 2000 election, campaign reform legislation cut the major political
jarties off from their biggest donors - the so-called "soft-money" ban.

Enter the 527s.

The 527 organizations are political committees regulated by the Internal Revenue
service but not the Federal Election Commission. Anyone can contribute any amount
>f money to a 527, as long as it's reported to the IRS and the 527 remains

inconnected to a candidate or campaign.

"Both sides benefited from the operations of these groups," said Derek Willis,
~ tracks 527s for the Center for Public Integrity, a watchdog organization.

5

i~

_ 5 season's most famous 527, the Swift Boat Veterans for Truth, aired TV ads

-ipping Kerry's war record and questioning his honesty.

The Swift Boat group spent $13.7 million, according to the Web site
jpensecrets.com. The group's accusations dominated the campaign for three weeks,

nflicting deep wounds on the Kerry campaign.

Though the Republican Swift Boat group may have grabbed more headlines,
Jemocratic 527 groups raised more money, mostly due to the efforts of billionaire

jeorge SoOros.

*n all, 527s spent more than $420 million on the election, Willis said. The top
527g - Joint Victory Campaign 2004, America Coming Together and the Media
- combined to spend about $161 million, according to opensecrets.com. All
hree had connections to Soros. All three poured money into voter registration
:nd pushes to get out the vote - nicknamed "the ground game" by political

unkies.
nClearly, turnout was a big thing for both sides and both sides did well with
t," Willis said. Unofficial numbers indicate at least a 9 percent increase in

‘oters over 2000.

What's next: The influence of 527s could be curtailed as soon as next year if
he IRS and FEC limit contributions to federal 527s.

A loophole looms, however. Organizations that concentrate on state races may not
e subject to the same scrutiny as players in national campaigns.

"There are a number of 527s that concentrate on state races," Willis said.
They'll raise and spend money as they see fit."

Last-minute push
How did the GOP win? The Kerry campaign had about 2.5 million people on its e-

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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@il list. The Bush campaign, with five years to accumulate addresses, boasted
ilmost 5 million.

In the last 72 hours of the campaign, 7.2 million volunteers had e-mailed
‘riends, family and co-workers to urge them to vote, according to the Republican

Jational Committee.

After the madness of the 2000 election, both major parties committed themselves
.0 getting as many absentee ballots as they could. They made it easy -
ppplications were available through the candidates' Web sites and about 4 million

\bsentee ballots were cast.

GOP consultant Larry Purpuro sees New Jersey's 2005 gubernatorial race as the
)erfect laboratory for these politics of the future. With TV advertising in the
.+ York and Philadelphia media markets prohibitively expensive, the winning
.ndidate will be the one who focuses less on a beautiful Web site and more on

building an e-mail list and developing a message that works."

"It's a matter of content," Purpuro said. "The glitzy Web platform with all the
wells and whistles can't help the candidate who doesn't have a message."

E-mail: ivry*northjersey.com
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Do I hear $16 million?

Rep. Harold Rogers (R-Ky.), seeking the powerful post of House Appropriations Committee chairman, wrote to
Speaker J. Dennis Hastert this month pledging to shrink the deficit, impose discipline on congressional appropriators
and, oh, by the way, raise $15 million every two years from committee Republicans for GOP campaigns.

"I believe appropriators must help maintain our Republican majority through aggressive fundraising," Rogers said
in his two-page letter to Hastert (R-I11.). "On my watch, members of the committee will raise, at a minimum, $15
million per [election] cycle towards that goal. As I've proven -- raising and giving over $5 million to our candidates --
am ready to lead by example." Rogers's office declined to comment on the letter, first reported in Congress Daily, but a
source clarified that the $15 million would be a cumulative sum from the committee's three dozen Republicans, not a

per-person goal.

It's no secret that congressional Republicans and Democrats who seek coveted committee assignments are expected
to raise campaign money for their parties. But Rogers's unblushing bid suggests that the targets keep rising, veteran

congressional staffers say.

The letter "makes it look like the job is for sale," said Scott Lilly, top Democratic aide on the Appropriations
Comnmittee the past decade and now a senior fellow at the Center for American Progress. Rogers, a 24-year House
veteran, is considered a long shot in the three-way race to succeed term-limited chairman C.W. Bill Young (R-Fla.) at
the all-important spending panel. The top contenders, Reps. Ralph Regula (R-Ohio) and Jerry Lewis (R-Calif.), declined
to comment on their pitches to Hastert. Hastert spokesman John Feehery said his boss never comments on activities of
the GOP Steering Committee, which chooses House committee chairmen and is largely controlled by the speaker.

House Democrats also require fundraising help from those seeking top committee assignments, though the figures

are less dizzying.

What happens when bloggers are on a candidate's payroll?

That's what some campaign finance experts are wondering after this year's Senate race in South Dakota. John

Thune (R), who won, paid thousands of dollars to two bloggers who ran ostensibly independent Web sites attacking his
opponent, Sen. Thomas A. Daschle (D), and what they termed biased coverage of the campaign by the state's largest
newspaper, the Argus Leader. One blogger, history professor John Lauck, received $27,000. The other, lawyer Jason

Van Beek, received $8,000.

y disclosed the relationship before it was revealed in Thune's campaign

Neither blogger nor the campaign publicl
ed by National Journal, poses a question for campaign finance experts.

finance reports. The episode, previously report
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Candidates must state on everything from television ads to yard signs when they paid for them. The intent is to

prevent campaigns from making anonymous accus
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ations. But the rule predates blogs, and experts said it is unclear if the
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Political Media Buying 2004 Executive Summary

Summary

PQ Media launched Political Media Buying 2004 after conducting an analysis of
available research on political communications spending that revealed a dearth of quality
data regarding expenditures on all forms of media used to reach voters. Most of the
research PQ Media analyzed covered mainly political advertising on broadcast television.
While broadcast television still commands the largest share of political advertising
spending in a given election year, there are several other forms of advertising media that
political candidates and organizations use to reach voters, including cable television,
radio, newspapers, outdoor, the Internet and magazines. In addition, PQ Media could find
very little, if any, credible information concerning political spending on marketing
communications, such as direct mail, public relations and promotions. As a result, we
decided to mine our proprietary global media databases, conduct interviews with our
extensive network of industry contacts and review thousands of public and private
documents in an effort to provide our clients with the first comprehensive look at total
political spending on advertising and marketing communications.

The product of this extensive endeavor is Political Media Buying 2004, which for
the first time examines political spending in all nine categories of advertising and
marketing communications, broken down by media segment, political race and election
year. The advertising sector includes spending on broadcast television, cable television,
radio, newspapers, the Internet, outdoor and magazines/ITV. The marketing sector
includes spending on direct mail and public relations/promotions.

Comparison with Past Campaigns

Total spending on political advertising and marketing communications is projected to
reach $2.68 billion for the full year 2004, compared with $1.62 billion in 2002 and $1.2
billion in 2000. Total political spending on all media outlets is projected to increase
65.8% in 2004 compared with 2002 spending and is expected to rise 122.8% compared

with 2000.

Political spending on advertising media will reach $1.87 billion in 2004,
compared with $1.15 billion in 2002 and $865.4 million in 2000. Total advertising
spending is projected to increase 62.2% in 2004 compared with the 2002 level and is
projected to rise 116.4% compared with 2000. Advertising expenditures will account for
69.8% of all political media spending in 2004, down from 71.4% in 2002 and 71.8% in
2000. The decline is mainly a result of the significant increase in marketing expenditures

at the national level.

Expenditures on political marketing communications are expected to reach $808.3
million in 2004 compared with $462.6 million in 2002 and $339.4 million in 2000.
Marketing communications spending is projected to increase 74.7% over the 2002 level
and 138.2% from the 2000 results. Marketing expenditures will account for 30.2% of all
political media spending in 2004, up from 28.6% in 2002 and 28.2% in 2000.
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Chart 1: Total Spending on Political Media, by Medium
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While broadcast television will again command the largest share of political
media spending in 2004 with 56.1%, this is down slightly from 2002 and equal to the
2000 share. Of all nine advertising and marketing communications segments, spending
on Internet advertising has seen the fastest growth since 2000, up an estimated 853.8%,
followed by cable television, projected to rise 331.2%, and public relations/promotions,
forecast to climb 151.4%. The largest gains in share since 2000 will be cable television,
up 1.3 points to 2.9% of all spending, direct mail, up 0.9 of a point to 21%, and the
Internet, up 0.7 of a point to 0.9%.

Radio advertising’s share of overall political spending is projected to fall in 2004
compared with the 2002 and 2000 election cycles, despite a double-digit increase in
spending on this medium for the full year. Radio remains the number two choice for
candidates, particularly on the local level, but competition from other media has begun to
take share from this medium. Most political spending tends to take place in September
and October, and radio usually does better in these final two months of the campaign,
especially the all-talk and ethnic stations.

Meanwhile, the dramatic rise in campaign funding this year has led to the
expanded use of other media vehicles such as direct mail and the Internet. Direct mail
ranks second behind broadcast television in total spending by medium at $564.2 million
in 2004, which represents an increase of 132.9% from 2000 spending. Direct mail
expenditures are increasing as candidates use more sophisticated databases that provide
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zip code targeting in an attempt to find niche audiences at lower price points, as opposed
to the mass mailings used in previous elections.

National races (President, Senate, House) are projected to command a 77.3%
share of all political spending on media, up from 71.8% in 2000. Of these categories, the
presidential election will account for the highest share in 2004 at 36.9% compared with a
25.4% share in 2000. As a result of fewer gubernatorial races in 2004 compared with
2002 (11 vs. 34) and no presidential election in 2002, the share of spending on local races
is projected to fall to 20.8% in 2004 compared with 46.5% in 2002.

Chart 2: Total Spending on Political Media, by Candidates
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Summary of Major Trends

The key trend driving overall growth in 2004 is the dramatic increase in campaign
donations at both the national and local levels, especially by the Democratic Party
candidates and 527 groups that have resulted in levels equaling the Republicans. Other
trends include early spending by both parties, niche advertising and marketing that have
been aimed mainly at the 21 “battleground” states in the presidential election,
approximately two dozen hotly-contested Senate, House and gubernatorial races, and
communications designed for specific audiences such as Hispanics.

, Spending on political advertising during the primaries proved to be less than first
expected as a result of Senator Kerry winning the nomination relatively early in the
campaign. Once Senator Kerry won enough delegates, however, the Republican Party
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began spending heavily to negatively define him rather than wait for the Democrats to
launch a positive spin. The hypothesis behind the Republican strategy was that it is easier
to create an image than change an image.

Chart 3: Shares of Total Spending on Political Media in 2004
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Furthermore, President Bush and Senator Kerry both have raised more money
than any presidential candidate before, but due to the limitations set by the McCain-
Feingold Act, the candidates are required to spend it all before their respective
conventions or donate it to their national parties. This won’t slow down overall media
spending for the rest of the year, however, as the national parties and 527 organizations
scramble to outmaneuver their rivals backing the other party. The strategy was evident
during the Republican convention when many organizations continued to advertise, such
as Club for Growth and Moveon.org. It’s unusual to see a proliferation of ads during a
convention, but both parties are seeking an edge in this tight election.

By July, President Bush had spent more on political advertising than Senator
Kerry had, but spending by Democratic-leaning 527 organizations, such as the Media
Fund and Moveon.org, had leveled the field. We expect the 527 phenomenon to fuel
record spending through the November elections. One strategy being used to spend this
money is the use of “shadowing,” that is, when one candidate visits a state, the other
candidate spends heavily on all media in that market immediately before or after the visit.

Broadcast television advertising has been limited mainly to the battleground states
(16 to 21 states, according to various sources). By July, ads had run in only 96 of the 210
Designated Market Areas (DMAs). However, the heaviest months of advertising are
normally September and October as more independent voters become focused and the
various campaigns expand their advertising strategies.

In addition to the targeted battleground states, spending aimed towards niche
audiences has also increased. Advertising for the presidential campaign aimed at
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Hispanics, and to a lesser extent African-Americans, has increased 1,150% to
approximately $75 million in 2004 versus $6 million in 2000. Most of the political media
spending aimed at these minorities, however, is limited to four battleground states
(Florida, Arizona, New Mexico and Nevada) or to ethnic media, such as Univision, BET,
Hispanic newspapers or Internet sites.

As to media choices other than broadcast television, the share of radio advertising
is falling as candidates are increasing the share of their media budgets for cable
television, newspapers and the Internet. Outdoor advertising, normally used more often in
local races, is also experiencing a decline in share. Both of these media tend to be used
more often as the election draws nearer, especially all-talk and ethnic radio stations, as
well as boards with heavy foot and auto traffic aimed at niche audiences.

Meanwhile, newspaper publishers actively sought more political advertising
dollars in 2004 with their own public relations campaigns aimed at attracting political
consultants and campaign managers. Although newspapers’ share of overall spending
was relatively flat in 2004 compared with the 2000 level, total spending on newspapers
more than doubled this year to $57.5 million compared with 2000 expenditures. Cable
advertising should see a significant bump in spending for the full year for two reasons.
First, local MSO sales departments have become more astute at selling time. Second,
cable viewing’s share of the overall audience has increased substantially since 2000. As a
result, a number of hotly-contested senatorial and House races are expected to allocate
over 10% of their television budget to cable, while some local contests should see 20%

cable share.

Though banner ads and rich media have been purchased, the major use of the
Internet will be for campaign fundraising and voter registration rather than pushing a
candidate or issue. Many candidates are using e-mail to supplement direct mail
campaigns. Direct mail spending is increasing as candidates attempt to find targeted
audiences through dynamic databases. Other marketing communications categories, such
as spending on event sponsorships, will also exhibit higher growth in 2004. For example,
spending on corporate sponsored events during each convention is expected to increase
by more than 100% compared to 2000.

The only decline in spending will be seen when comparing those races in 2004
that are defined as “hotly-contested” against the same type of races in 2002 and 2000.
Most of the hotly-contested Senate, House, and gubernatorial races in 2004 are found in
smaller DMAs when compared to the two previous elections. Only a handful of the top
25 DMAs will see any advertising from these campaigns, though some spill-over will
occur in a few larger markets due to the lack of major DMAs in the smaller contested
states. For example, candidates will advertise in Boston media to reach New Hampshire
voters or on television stations in Washington, DC to reach Northern Virginia..As a result
of the significant rise in overall campaign fundraising, expenditures in all Senate and
House races will increase over 2002 while gubernatorial races will fall, mainly as a result

of fewer contests than 2002 (11 vs. 34).
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

OPENING STATEMENT OF
VICE CHAIRMAN MICHAEL E. TONER
PUBLIC HEARING ON PROPOSED INTERNET REGULATIONS
JUNE 28-29, 2005

~ The central question in this rulemaking is whether the federal government will begin
regulating the political speech of Americans over the Internet. Several key principles
guide my thinking on this rulemaking.

First, some commenters contend that in light of the District Court’s ruling in Shays, the
Commission has no choice but to regulate online politics in at least some manner. Ido
not agree. The Commission is challenging the legal standing of the Shays plaintiffs and
is currently awaiting a ruling from the D.C. Circuit. If the Commission prevails on
appeal, the District Court’s ruling could be vacated and made null and void. Moreover,
even if the Shays ruling is upheld, it would only apply in the District of Columbia and
would not be a binding decision anywhere else in the United States, including in the other
10 circuit courts of appeals. If the Commission decides to regulate online political
speech, it should do so only if a majority of Commissioners conclude independently --
apart from the Shays decision -- that the McCain-Feingold law requires the FEC to
regulate the Internet.

Second, I continue to be highly skeptical that the McCain-Feingold law requires the
Commission to regulate the Internet or alter its current regulations in any manner. The
plain meaning of the statutory language supports this conclusion. When Congress
defined what is a “public communication,” it identified a wide variety of
communications, including “broadcast, cable, or satellite communication[s],
newspaper[s], magazine[s], outdoor advertising facilit[ies], mass mailing[s], or telephone
bank[s] to the general public . ..” 2 U.S.C. § 431(22). However, Congress did not
include the Internet in the statutory definition of “public communication.” Ido not
believe this omission was an accident. Rather, I believe it was a conscious, informed
judgment by Congress that the Internet should not be subject to the many restrictions that
McCain-Feingold applies to other types of mass communications.

The evidence has mounted during this rulemaking that Congress did not intend for the
Commission to regulate the Internet when it passed the McCain-Feingold law. Senators
Kerry and Edwards filed comments with the Commission stating categorically that
“Congress did not intend to create new barriers to Internet use when it passed [McCain-
Feingold].” In these comments, counsel for Senator Kerry noted that Senator Kerry was
a co-sponsor of McCain-Feingold and emphasized that he




supports the law and its objective of removing corruption from the political
process. He believes that [McCain-Feingold] can and should tilt the balance of
political power back toward ordinary citizens. Nonetheless, for those like Senator
Kerry who strongly support giving average Americans a more effective voice in
the political process, this rulemaking raises more concern than hope. The draft
rules published by the Commission for consideration are more modest in scope
than some potential alternatives. However, their adoption would nonetheless have
the potential to chill the sort of activism that had such a positive force in 2004.

Similarly, Senate Minority Leader Harry Reid sent a letter to the FEC this spring
expressing “serious concerns” about the Commission’s Internet rulemaking. Senator
Reid has introduced legislation that would specifically exempt the Internet from the
statutory definition of “public communication.” Earlier this month the House
Administration Committee passed legislation containing the statutory provisions that
Senator Reid proposes regarding the Internet; the full House is expected to act on the
legislation within the next couple of weeks.

Third, the great virtue of the Commission’s current approach to the Internet is that people
involved in online politics can know -- without consulting federal statutes and
regulations, and without hiring lawyers — that what they are doing is legal. However, if
the Commission adopts the regulations proposed in the NPRM, people involved in online
politics in the future will face numerous legal concerns, including, but not limited to:

Whether their speech is a “public communication” under 11 CFR § 100.26;
Whether their speech is “express advocacy” under 11 CFR §100.22;
Whether their speech qualifies for the media exemption under 11 CFR §§
100.73 and 100.132;

e Whether their email communications require a disclaimer under 11 CFR §§
100.27 and 110.11;

e Whether their speech is considered to have been made independently or in
coordination with any candidate under 11 CFR §§ 109.10, 109.11, 109.20,
109.21, 109.22, and 109.23, and the consequences that flow from either
determination.

The federal election laws occupy over 225 pages of the United States Code, and the
Commission’s regulations consume over 500 pages of the Code of Federal Regulations.
The proposed regulations regarding the Internet would add yet another chapter to these
voluminous legal authorities.

Finally, on the broadest level, this rulemaking challenges us to answer the following
question: must every aspect of American politics be regulated by the Federal Election
Commission? Can there not be any part of politics in the United States that is free of
government review, investigations, and potential enforcement actions?

I don’t view these as rhetorical questions. If any domain in American politics is going to
remain free of regulation, the Internet is one of the most promising prospects. The




Supreme Court has observed that the Internet is “the most participatory form of mass
speech yet developed,” (Reno v. ACLU, 521 U.S. 844, 863 (1997)), whose “content is as
diverse as human thought.” Id. at 870. The Internet is not only a unique medium, it also
defies most if not all of the legal premises behind the federal election laws. One key
premise is that “virtually every means of communicating ideas in today’s mass society
requires the expenditure of money.” Buckley v. Valeo, 424 U.S. 1, 19 (1976). Yet,
millions of Americans today use the Internet to communicate about politics at virtually
no cost. As the AFL-CIO pointed out in their comments to the Commission:

[T]he fundamentally democratic and leveling aspects of the Internet render it a
potentially potent counterweight to concentrations of financial power in the
political marketplace, and there is no apparent means at present by which
corporations, unions or others can utilize their resources to dominate the medium.

The Commission’s action in this rulemaking will determine whether people of all
political persuasions will be able to continue supporting the candidates of their choice on
the Internet free from any legal concerns or challenges. Ilook forward to working with
everyone at the Commission as it decides this important question.



FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

Opening Statement of Commissioner Ellen L. Weintraub
Hearing on Proposed Rulemaking on Certain Internet Communications
June 28-29, 2005

I would like to welcome all the witnesses and I want especially to thank the over
eight hundred private citizens around the country who offered comments regarding the
Commission’s proposals.

The resounding message that has been conveyed by these commenters is that the
internet has emerged as the great equalizer in political debate, raising the vast and diverse
voices of common citizens above the established voices of other media. As Chiara
LaRotonda of Seattle, Washington wrote: “I used political blogs to enhance and expand
my understanding of the issues pertaining to the 2004 presidential elections and honestly
believe that I would not have been as informed a voter otherwise.... One of the best
things about the internet for me is the multitude of voices to be found, from every
perspective and standpoint.” Andrew Collins of Portland, Oregon urged us to “[p]lease
understand that the immediate free flow of ideas worldwide, from all sides, that one
currently finds on the internet is the greatest promoter and safeguard to democracy we
have ever seen. It will only get better as new bloggers from presently oppressed
countries start throwing in their two cents.”

The internet can be an antidote to the cynicism that develops when the citizenry
feels that they have no voice. Many of the comments provide firsthand insight into how
the medium provides an outlet that many people believe is otherwise not available.
Anthony Ross of San Jose, California wrote: “Maybe the greatest value of blogs is that
individuals can convey and share their views without large institutional intermediaries
that keep all but a very few people from effectively speaking... Blogs provide a kind of
middle class in the economy of information and can have a stabilizing effect if they're not
driven out of the marketplace.”

I look forward to the testimony of those who will appear before us today and
tomorrow. We invited the commenters to look carefully at our proposals and tell us what
we could do better to protect expression, while still complying with the court order that
made this rulemaking necessary. We have received some very detailed and insightful
examinations of our proposals and will carefully consider these comments as we shape a
final rule. I appreciate that many of the comments have been generally supportive of the
Commission’s focus and precision in this sensitive area. To the many people who took
the time to write to us, your comments have been very constructive and helpful. 1
anticipate an illuminating discussion with the witnesses.




