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Rosemary C. Smith

Aassistant General Counsel
Federa] Election Commission
999 E Street, NW
Washington, DC 20463

Fax: 202/219-3923

Email: IndyExpRep{@fec.gov

Dear Ms, Smith:

BUPP, COLESON & BOSTROM lamEs BoEE, TR,

O Counze!

ATTORNEYS AT LAW WERSTER, UHAMBERLA & BEAN

F'mm- Solte 1008

(not e 'P) 1747 Pennsylvanta Ave., N.W.

1 South 6th Strest WASHINGTON, DC 20006

TERRE HAUTE, INDIANA 47807-3510 Telsphone 202/785-9500

Tolepbone B12/232-2434 Facaimile 812/235-3633 Pecsimille 203/835-0243
E-mail jboppjrgzbes.com

June 8§, 2001

Re: Comments Conceming Advance Notice of
Proposed Rujemaking Regarding 11 C.F.R.

Part 100, 104, and:109; “Independent Ex-

* penditure Reporting,™ Notice 2001-6

We send with this (by fax, mail, and email) the Comments on Proposed Rules at 11 C.F.&. Parts
100, 104, and 109 Regarding Independent Expenditure Reporting” by the James Madison Center for
Free Speech (in response to & notice published at 66 Fed. Reg. 23628, May 9, 2001), incorporated herein

by reference.

Notice is hereby given that Mr. James Bopp, Jr., General Counse] for the James Madison Center
for Free Speech, wishes to testify orally concerning the proposed rulemaking in the event a hearing is

scheduled oz this matter.

1 Enclosure

Sincerely,

Borp, COLESON & BOSTROM

Richard E. Coleson
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Comments on Proposed Rules at 11 C.F.R. Parts 100, 104,
and 109 Regarding Independent Expenditure Reporting

- By the
James Madison Center for Free Speech
To the

Federal Etection Comamission

Prepared by
James Bopp, Jr. & Richard E. Coleson. - . - -~ - =

June 8, 2001

The James Madison Center for Pree Speech submits the following comments regarding
the Federat Election Commizsion’s advanced notice of proposed rulemaking {"Notice'™)
regarding arnendments to 11 C.F.R. Parts 100, 104, and 109 (Notice 2001-6, “Independent

Expenditere Reporting™) in response to the solicitation of comments published at 66 Ped. Reg,
23628 (May 9, 2001).

THE FEC'S RULEMAKING AUTHORITY

Public Law 106-346 made the following minor amendment to the Federal Election

Campaign Act, euthorizing narrow rulemaking related to the amendment’s purpose (emphasis
added):

Sec., 502, (a) CLARIFICATION OF PERMISSTHLE USE OF FACSDMILE WMACHINES AND ELECTRONIC
MalL TO FILE INDEPENDENT EXPENDITURE STATEMENTS.—Section 304 of the Federal Election
Campaign Actof 1971 (2 1.5.C. 434) is amendad by ndding 2t the end the following new subsection:

“(d)1) Any persot who is required to flle a statement under subssction (c) of this section, axcept
ataterments required to be filed electrenically pursuant to subsection (a)(11){AXi) may fil= the
siatement by facsimile device or ¢leckonic mail, in accordance with such regulations as the
Comprission may promulgate,

'“(2) The Commission shall make a document which is filed electronically with the Commission
pursuant to this pargraph accessible to the public op the Internet not later than 24 hours after the
dacument is ceceived by the Comminsion.

“(3} In promulgating o regulation under this paragraph, the Commizsion shall provide methods
{other than requiring a signsture oa the document being filed) for verifying the documenis covered
by the repulation. Any document verified under any of the methods shalk be treated for all purposes
{including pepaltics for perjury) in the same manner a3 a document verified by signature.”.

(b) TREATMENT OF LINES OF CREDIT . . . .

(c) REQUIRING ACTUAL FECEIPT OF CERTAIN INDEPENDENT EXPENDITURE REPORTS WITHIN 24
Houps —

Commenis of the James Madison Center for Free Speech Page 1
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{1) IN JENERAL -—Section 304(c)X2) of such Act (2 U.5.C. 434(¢)(2)) |z amended in the
matter following subparagraph (Cy—
{A) by striking “shall be reported” and ingerting “shall be filed™; wd
(B} by adding at the end the following new sentence: “Notwithstanding subsection
(X 5), the tizne wt which the statement wader this subsection b reselved by the Secretary, the
Commisslon, or any other raciplent to whom the notification is required to bea sent ghall be
-~ considersd the time of Aling of the statement with, the recipient.”,
{2) Conforming wristdment, . . .
(d) EFFECTIVE DATR. . . .

THE LIMITED SCOPE OF THE RULEMAKING AUTHORITY

By its plain terms, the Act provides that independent expenditure reporters “may file the
statement by facsimile device or electronic mail.” The Act awthorizes the FEC te promulgate 8
rule about kow to submit “24-hour reports” by fax ar email, e.g., to whose attention to send
reports, the fax number to use, or the smail address to employ — just the sort of information
provided in the present Notice for submitting comments on proposed rulemaking. The Act also
authorizes rulemaking as to verification on faxes and emails,

Congress also specified when these independent expenditure reports-must be filed - they
must be received on the filing date, not sent on that date (and the FEC must get thern on the
Internet within 24 hours), If Congress had intended to further change deadlines related to when
reporting must be done, €.g., considering an expenditure to be “made™ when a contract for
broadcast time is signed instead of when the broadceast is made, it would have done s0 whils it
was considering filing times. It did not.

In fact, it is evident that Congress believes that a broadcast independent expenditure is
“made” at the time the information is disseminated to the public instead of when broadcast time
i5 contracted because both the current campaign finance reform bills in Congress — McCain-
Feingold (5. 27, already passed by the Senate) and Shays-Meehan (H.R. 380) — change the time
when an independent expenditure is “made™ from when it is disseminated to the public to whett a
contract is made for broadcast time. !

The FEC's Notice erroncously represents that

Public Law L0G6-346 requirss, infer alia, that the Commission issne rules requiring that reports of
indspendent expenditures made lesa than twenty (20) days but more than twenty-four (24) hours
{*24-hour reports™) must be received by the Commission ar the Secretary of the Senate, as
approprinte,feto sined within 24 hours of the time the independent excpenditure was mads.

66 Fed. Reg. 23628, The Public Law ifself makes the statutory change requiring that 24-hour
reports muat be received within 24 hours of when independent expenditures are made. No
rulemaking is needed. The Public Law provides no authority to the FEC to make mies about

when independent expenditures arc “made.” As already explained, the Public Law only pre-
scribes rulemaking on this issue with respect to sow to file by fax and emzil.

See, e.g., the language of 5. 27 at the U.S. Congress’ “Thomas™ wehgite at
<http:/fthomas.loc.gov/egi-bin/query/D?cl07:2: Mtemp/~< 107D gKzww:c1 6467:> (“SEC. 201.
DISCLOSURE OF ELECTIONEERING COMMUNICATIONS . . . (5) CONTRACTS TO
DISBURSE-For purpeses of this subsection, a person shall be treated as having made a
disbursement if the perscn has executed a contract to make the disbursement.™).

Comments of the James Madizon Center for Free Speech Page 2
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In sum, the relevant provisions of the Act are solely about implementing fax and ernail
filing of independent expenditure reports to enhance disclosure by getting reporta to the FEC
promptly so they can be put on the Internet for public review. The Act is technical and narrow in
nature, not substantive and expansive.

THE PROPOSED “MADE” RULE

The FEC has proposed the following new rule about when independent expenditures are
“made":
PART 109—INDEPENDENT EXPENDITURES (2 U.8.C. 431(17), 434(¢))
8. The authorlty cltation far part 109 would continue to read a1 followa:
Authority: 2 U.5.C, 431(17), 424(a)(1 T} and (¢), 438(a)}(8), and 4414,
9. Section 109.1 would bs smended by adding new paragraph {f) to read xs follows:
See. 109.1 Definitions (2 U.S.C. 431(17)).

* . . * .

{£) An independent expenditure is made on the earliest of— . }
(1) The dzte on which a written contract, including a medin contract, promise or agreemenito’ ~ 7
make an indspendent expenditure 19 executed;
{(2) The first date on which the communication is printed, broadeast ot otherwise publicly
dissemmated; or '
(1) The dnte on which the person making the independent expenditure pays for it
66 Fed. Reg. 23632.

COMMENTS ON THE “MADE” RULE

Although Public Law 106-346 in no way requests or authorizes the FEC to meke a rule
with respect to when an independent expenditure is made, the FEC has proposed one anyway. It
is black letter agency law that rulemaking must be within the authority granted by the statute.
This Act grants the FEC very narrow rulemaking authority on very precise issues. But, the FEC
freats it as a grant of avthority to impletnent its vision of campaign finance “reform” (clearly
bortowed from the two pending congressional campaign finance reform bills). Therefore, the
proposed rule is beyond statutory anthority. It is Congress’ job, not the FEC's to make substan-
tive changes in election law. Beyond that, as explained below, the proposed nile makes no
grammatical or logical sense and would be bad law even if properly enacted by Congress.

Organizations reporting independent expenditures have always understood an “independ-
ent expenditure” to be “made” when the communication is released to the public {(as has
Congress, supra). This follows from the statutory definition of “independent expenditure,” from
comnon use of the term “made” as a transitive verb with “indepsndent expenditure” as its direct
object, and from common sense. The FEC's proposed change would be a major substantive
change, leading to bad results in practice.

At first, uncritical glance, the FEC’s proposed options of dating an “independent
expenditure” from when money is expended or a binding contract is made to do so might seem to
make sense. Critical analysis, however, quickly notes that both “expenditure™ and “independent
expenditure” are legal terms of art defined in the FECA, The former is clearly about expending
money or contracting to do so, but the latter requires communication in addition te expenditure.

Comments of the James Madison Center for Free Speech Page3
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In its proposed rule, theFECseekstumtarchmgattmtechmcaltems ‘expenditure” and
“independent expenditure.”

“Expenditure” does include, inter alia, “payment” or “a written contract . . . to make an
expenditure.” 2 1U.5.C. § 431(9). Therefore, if the FECA required 24-hour reports of “expendi-
fures,” reporters would be required to report when a payment is made or a written contract for an
expenditure is made. However, the FECA requires reporting of “independent expenditures,” not
“expenditures.” 2 U.8.C. § 434(c)(1) (“Any independent expenditure . . . shall be reported within
24 hours after such independent expenditure is made.”) (emphesis added).

*““Independent expenditure’ means an expenditure by a person expressly advocating the
election or defeat of a clearly identified candidate . . . .” 2 U.S.C. § 431(17). In other words, an
“independent expenditure” is neither complete nor even in existence until the express advecacy
has occurred. A person could meke numerous payments or sigh numerous contracts for broadcast
time or periodical advertising space and never meake an independent expenditure because, for
whatever reason, no express advocacy communication ever occurs. The FEC has well understood
this in the past, as evidenced by its rule at 11 CP.R. § 100.186, deﬂmng“mdependentexpenm
ture” (underscoring added): -

‘The tarm independent mpenditure means an expenditure for & communicatiog by B person
sxpreasly advocating the elsction or defeat of & clearly ideatified cendidate which iy made without
cooperation or cotsultation with any candidate, or amy authorized commities or agent of such
candidate, and which is not made in concert with, mattherequnstorwgguﬂunnf any candidete,
mymthorimdmumﬂmnrummfmchmm

Because “expenditure” and “independent expenditure” are terms of art that are not
interchangeable, based on their definitions in the FECA, the FEC ig without authority to use
them interchangeably. Consequently, the proposed rule thet relies on the ability to interchange
these terms is beyond the FEC’s statutory authority,

Furthermore, the FEC's proposed rule ignores the common meaning and correct
grammatical use of the verb “made,” which is an inflected form of “make,” which is defined ina
variety of ways when used as a transitive verb:

1. To cunise to exist or happen; bring about; creqre; “made problems for us; meking a commo-
tion,™ 2. To bring into exIstence by shaping, modifying, or putting together material; construct:
“make n dress; made a stone wall.” 3. To form by assembling individoals or constituents; “make 2
quorum.” 4, To change from one form or functon to ancther: “make clay nto bricks." 3. a. To
cause to be or become: “made het position clear; a decision that mads him happy.” b. To causs o
assume a specified function or role; “made her treasurer; made Avstin his home.” 6. a. Ta cause to
act in 6 specified manner: "Heat makes gases expend.” b. To compsl: “mude bim quit.” 7. ». To
form in the mind: “make an estimete.” b. To compose: “make verses.” & n. To prepare; fix:
“make dinner.” b. To get ready or set in order for use; “meade the bed." & To gather and light the
materials for {a fire}. 9, 2. To engage in: “make war.” b. To carrp out; pesform: “make a phone
call; make an incision.” 10, To achieve, produce, ot attein: "made peace between the two sides;

* This requirement of communication is clearly correct. The transitive verb “advocate,” as
in “expressly advocating,” means “[tJo speak, plead, or argue in favor of,” which necessarily
requires an audience {as is evident from the word’s etymology: “from Latin advoc&us past
participle of advocare, to summon for counsel, ad-, ad-, + vocare, to call”). THE AMERICAN
HERITAQE DICTIONARY OF THE ENGLISH LANGUAGE (4th ed. 2000).

Comments of the James Madison Center for Free Speech Page 4
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not making sense; didn’t make tha quota.” 11, a. To institute or establish; snact; “make laws.” b.

To draw up and exccute in & suitable form: "make 2 will.” ¢. To arrange or agree to: “make n

dete.” 12. . To artlve at; reach: “mads Seattle in two hours.” b. To reach in time: “just made the

plana.” 13. a. To sttain the mnk or position of: “made lieutenant.” b, To acqulre a place in or on:

“made the basebafl team; made the newaspapen.” 14, 3. To gain or sam, as by working: “mnke

money.” b To behave 30 as to acquire: “make frlends.” ¢. To score or achieve, ns in & sport;

“made a fleld goal.” 1%, a. To aasure the succeas of, "Favorable reviews can make a play." b. To

favor the development oft “Practice makes & winning tearn.” 18, To be puited for; “Oak makes

strong furnitare.” 17. To develop into: “will make & fine doctor.™ 14, a. To drew a conclusion as

to the significance or nature of. *don’t know what to make of the decision." b, To calculate ax

being; estimate: “I make the helght 20 feet."” e. Ta consider as being: "wesn't the problem some

people made it.” 19, a. To constitte: “Ten members make & quoram.™ b. To add up to: “Two and

two make four” ¢. To amount to: “makes no difference.” 20. To coves (x distance): "made 200

miles before sunset” 21. To congtitute the casence or naturs of: “Clothes make the man.” 22, To

cause to be especially enjovable or rewarding: “You made my day.” 13, Te sppear to begin (an

action): “She made to leave.” 24, Slang To persuade to have sexual inteccoarse,

THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (4th ed. 2000) (emphasis
added).?

Examination of these definitions reveals that only the italicized definitions apply when
“independent expenditure™ ia the direct object of the transitive verb “make,” i.¢., “[t]o cause to
exist or happen; bring about; create,” “to engege in,” or *“to carry out; perform.™ Because an
“independent expenditure” requires both an expenditure and an express advocacy communica-
tion, it does not even come into existence until the communication occurs. So “made” means
brought into existence. Alternatively, whet both the expenditure and express advocacy cominu-
nication exist, “made™ means that one engaged in or performed an independent expenditure.

When used as a transitive verb, “make/make” requires a direct object, i.e., that which is
brought into existence or that in which one engages. The FEC's proposed ruje erroneously
substitutes for the statutory direct object, i.e., “independent expenditure,” either “con-
tract/promise/agreement™ or “payment.”

The first option of the proposed rule, § 109,1{f)(1), requiring reporting when a con-
tract/promise/agreement is made would require reporting when one makes a contract “to make an
independent expenditure.” But the FECA requires reporting when one mekes ap “independent
expenditure,” not a *'contract” for an “independent expenditure.” In addition to violating the
FECA, the FEC's first and third options for “made” violate grammatical law by switching direct
ohjects that arc not synonyms and insisting that the meaning has not chapged.

The third option of the proposed rule, § 109.1{f)(3), requiring reporting of an independent
expenditure when payment is made for it, substitutes “payment” for “independent expenditure”
as the direct object of “made.” Again, this violates both the FECA and grammatical law. In fact,
this makes no sense under the plain reading of the FECA, which requires repotting of an
“independent expenditure” when both an express advocacy communication and a con-
tract/promise/agreement to pay for the communication have occurred. Under the proposed rule,
an organization could broadcast express advocacy advertisements a week before an election, but

3CF BLACK'S LAW DICTIONARY at 861 (5th ed. 1979) (“[t]o cause to exist,” “[t]e do,
perform, or execate™)

Comments of the James Madiaon Center for Free Speech Page 5
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not pay uatil a month later, and ne “independent expenditure™ would have occurred to require
reporting before the election.

The second option under the proposed rule, § 109.1(£)(2), does not attemnpt to substitute
non-synonymous direct objects. The proposal correctly requires that an “independent expendi-
ture” would exist if there had been both an “expenditure” (paymerit or agreement to pay) and an
express advocacy communication that had been *broadcast or othérwise publicly disseminated,”
However, an “independent expenditure” would not exist if the corhmunication had merely been
“printed,” as the proposed rule would erroneousiy require. A warshouse full of flyers expressly
advocating the election or defeat of a clearly identified candidate and 4 printer's invoice for thern
marked “paid” would not constitute an “independent expenditure” absent dissemination to the
publie, i.e., putting the flyers in the mail.* And as already noted, the FEC has previously
acknowledged this with its own definition of “independent expenditure,” which identifies it as a
"communication,” requiring some sort of dissemination, 11 C.F.R. § 100.16.

Finally, common sense dictates rejection of the FEC’s proposed rule that would make

expendrtures (when contracts or payments are made) into “inclependent expendmareu" that
require reporting.’ Major public policy organizations routinely buy air time in advance of
elections key markets in order to have broadcast time available if the organization decides to
make independent expenditures. Then the air time may not be usged for strategy reasons (and
contracts are no problem because broadcasters usually have ready markets for freed-up air tme
before elections). For example, the organization mey decide that independent expenditures are
needed more elsewhere in a different race that has just become more critical based on curreat
polling data.

Another example is that of a planned independent expenditure on printed express
advocacy pieces in support of U.S. Senate candidate John Asheroft by the National Right to Life
Committee’s. When Asheroft’s opponent died, NRLC did not thitk it seemly to release the
brochures and efected to spend its money on other races. In such situations, contracts and
payments are made, but there is no communication, and it would be inaceurate and misleading to
the public to have such “expenditures” reported as “independent expenditures.”

A further example, typical of major public policy organizations, is found in NRL PAC's
practice of arranging for telemarketing finrms to make express advocacy phone calls into targeted
areas at election time. The general agreement is made well in advance of the election, but the
agreement i3 only for a set range of expenditures (low and high ends) and the rate per call. At this
point, the amount of money that will be available to spend is yet unknown, for it has not been
raised yet. In what state or races the calls will be made {s unknown,; in fact it may be only

*Public policy organizations sometimes print flyers and then decide not to distribute them
(etther distributing none, due to changed circumstances, ot substituting another). Such an
expenditure would show up on reports by a PAC as an expenditure, but would not show up on
reports of non-PACs as an “independent expenditure.”

*Comrmon sense has always told public policy organizations that a printed independent
expenditure communication is reportable when it is posted and that broadcast express advocacy
cominunications are reportable when put out on the air, That has been the uniform practice of ali
organtizations in their reporting of independent expenditures to date under existing rules.

- Comments of the Jamea Madison Ceater for Free Speech Page 6
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decided on the day before the phone calling begins es last-minute polling indicates whers there is
aneed. Thus, at the time of the agreement for telemarketing services, the total amount to be spent
is yet unknown, as is the location of the calls. Of course, the option of simply reporting when
payment is made after the election on the invoice of the telemarketer would be satisfactory, but
that would provide little advance information to the public. However, the idea of reporting when
an agreement for services is made would simply be unworkable for telemarketing. These
communications ate properly “made” when the calling begins.

The same is true of print communications, Major organizations often purchase paper
stock in large quantities long before elections. Some generally used materials, ¢.g., brochures,
may also be printed in advance without any knowledge of where the materials will actually be
mailed.

As may be seen, the FEC’s proposed rule on when independent expenditures are “made”
is simply unworkable in the real world of major public policy crganizations. The present practice
is in place because it is the only reasonable, workable one.

Incumbents, of course, would love the FEC’s new rule because it would provide advance
opportunity to dissuade broadcasters and newspapers from carrying independent expenditure
communications. Such things actuaily happen.

An example is the case of National Right to Life PAC v. Friends for Bryvan (No. CV-S-
82-865-PMP-(RIT)), a 1988 cese brought in state court by NRL PAC against Nevada Govemnor
Richard Bryan’s U.S. Senatoriel campaign committee for tortious interference with contractual
relations. Lawyer Jeffrey Eskin had written intimidating letters on behalf of Friends for Bryan to
radio and television stations that had contracted to carry independent expenditure commumica-
tions for NRL PAC. As a result, stations refused to broadeast contracted advertisements,
imposing the equivalent of a prior restraint on NRL PAC's speech.

Some of the threatening correspondence that was admitted into evidence in that case is
appended with its original exhibit nurmbers. Plaintiff's Exhibit 5 is a fax letter sent to KOH
News, accompanied by a copy of Eskin’s October 31, 1988, letter. Exhibit 6 is an identical letter
(but for candidate name changes) of the same date from lawyer Robert Baver (of the District of
Columbia law firm Perkins Coie, counsel for the Senator Burdick Campaign Committee in North
Dakota) targeted at broadcastets of NRL PAC express advocacy communications. Exhibit 7 is a
letter that contains the same boilerplate language tailored to intimidate broadcasters from
brosdeasting NRE PAC ads in opposition to U.S. Senate-candidate Bob Kerrey, written by his
campaign chairmen in Nebraska, Exhibit 32 is the same letter as the Eskin letter sent with
Exhibit 5 concerning NRL PAC ads, but on Bryan for U.S. Senate letterhead.

The source of this systematic campaign of intimidation is evident in Exhibit 33, an
October 21, 1988, form letter prepared by Robert F. Bauer, Counsel to the Democratic Senatorial
Campaign Committee, from which the other letters were obviously derived. This letter, obtained
by legal discovery in this case, reveals a well-orchestrated intimidation effort of which the other
letters were a part.

Govermor Bryan’s lawyer, Jeffrey L. Eskin, also sent threatening letters to stations

concerning independent expenditure 2ds by other organizations. Exhibit 34 was an intimidation
letter against broadcast independent expenditure ads by the American Medical Association PAC,

Comunents:of the James Madison Center for Free Spesch | Page 7
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apd Exhibit 35 sought to prevent express advocacy communications by the Auto Dealers and
Drivers for Free Trace PAC in the Bryan race.

This evidence demonstrates what is usually invisible to the public — a widespread practice
of well-planned, systematic intimidation attempts against broadcasters to gain political advan-
tage. '

The FEC’s proposed rule would provide increased time for such mischief, at the expense
of First Amendment rights. If broadcasters are willing to cancel advertisements to which they
have already committed and that are in process (as were NRL PACs) — even though it means
they might suffer unwented publicity for pulling ads in progress — how much easier will it be for
intimidation to prevail with the extra time the FEC's proposed rule would provide before
broadcasting even begins, Candidates sesing reports of contracts would immediately demand to
see copies of the ads for which the contract had been made, claiming the ads must be perused for
libelous or inaccurate material {(and, as noted above, the ad scripts might not even have been
created yet). Even if there i3 only delay in ads being aired as a result of the opportunity for
interference provided by the proposed rule, that would be a satisfactory result for the opposition.

As aresult of the harassment that would likely arise from the advince reporting of =~
contracts for independent expenditures, many broadcasters would likely be tempted simply not to
accept express advocacy communications, thereby depriving advocacy organizations of their
oppertunity for free speech. The vita) ability of Americans to participate in the politicel process
would therefore be thwarted, to the detriment of the Republic.

In sum, the proposed rule is beyond statutory avthority, violatey grameatical rules,
ignores common sense, and would be bad policy. The FEC should not enact it.

Comments of the James Madison Center for Free Speech Page 8
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9727738 ~ pags 1A) "after the Bryan campaipgn produced dotumantation
oliowing the dadates that H!th? 12=ltﬂ had voted tn favor of
n

Tedera! funding for mbhortions o avent of vape or incast, Hecht
scknowiedged that he voted for this BI11."

PLAINTIFF'S
EXHIBIT
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pear Btation Managuri

R dissurbin

fpt lwast threw

Your ssatien
ponmittew agvartis
apcouns in any way

‘149731t You Can'® Aftord Dodd Committes, Bl F.C.Cu 2O

1B1Z2Z2I3SIBEE

tr-nd. has wmerged in the last few wweks of
shin ymar's mampaign for the Unitad. Brates Benati

in HFVlQl.

_ wo-callewd i ndwpendent nrulni:ltiﬂnl have
anvounpwd that they intand to run negative commercials mpainoé
gevernor Richard Sryan on radle and twlevisicon,

is not obliged to eccept tHexe *independent®

gmpnts for broadocdst, vor 'is

it vequired to

: for its dmpision to rejyuct Sham. Coelumbia
proaseanting Bystan V. Bewocratic National tommittmn, 412 u. 8. 94

=79 L1588).

Yha ropedted grrores of Lthesw wirmd of orgsnlaations to absalin

just such & private right %0 aCCEEE have

hlhh-uﬁnliltcntly

rejyucted by thy Faderal Communicatlond Commismiona ("F.CC. ",
National Conservative politiocal Action CommitEw,
., 686 (1968). There ara numsroul valid raasons

_hrntﬂ:nnt thy ads,

Backgroundt Guestionabls R=tivities

The campaipgne
by highly derojat
datsat, Even more

_nllwlprlllnt the Ca

Liability for Libel

ay F,L.C0 2d
for refusing to

of crpanizations gush as the above are marked

ory attacks on the ctandidar

aE they smek ¢

frequently, She advartizwnents distors and

rdidabe'n pusitlion on tha jesus

g atdressced.

oun Proadcasts by indwpendent Committuen

Under Swotion 315 la) of tha Federal Communipwkicons RESy

hroadeast stationt
way material wubimi

actions arising eud

... themir hroadcasts.

' __‘nﬂn?i :'“:i, 269 ll-a

are WRpressly prohiblted from £

angoring in =Yy

toad by & candidate Yor prosdeast, Sinco the
gtations oay not Tenser e othersize maercloew wdltorial control
ovar such materials, they Aars wot legally liabl

of vepressntation mada®™ by

. e (1wN9)

e in any libel
a camdigate in

Farmers Educational ard Cooporative Union V.

w 12/ 30
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ThLS imwmunity cows mot: however, apply te raoressntation
mage in solitical braattauts - by non-candidaten;’ L T A T e
2y noeDentent ¥ sapmittwes LiHe TRoas  mEntionwd above, Broapcast
‘gtazions ere fully lisble for livelous attacsxs mMace by wulh
committews uypon U.5. Bwnate candioairs in their polifacal
Prosdoant e, In Ae Complaint of SBemater Thomes ¥, Eaplieton, Ol

F.C.C. BY 422 (1%80%¢ Felix v. Westinghouss Redic Biations, 186
u.6. 389 11931), ‘ ’

The PF.C.E.'s Proadeast Buvsau has stated the funcamental
principly of laew ax Tollowsi

With the sxcestion of statuments made durind “usen®
by legally qualifimd candidates for public offieoe,
which cannot be cenuored, a broadoaster may be
aubtest to defamarion procomdings under the
vurmisdiction of the appropriste lvoal courts.
*hnrlfnr:. it ix iwft to wvach station o~ network de
malie  its own determirations pf whather material
contemplatad for bDroatoast msy contaln statements
which may sub)ect it to potwntial liability.

Letter to J. Curtim Herge, attorney for NCPRL, from Broasmast
Bursau Star?, dated Novewber 2@, 1981, p. b4,

Paraonal Attack

" gtations must aluwo afford « fres epportunity io ragpend to
cardidaten who are victime of a “parsonal attack™ by pErsons
other than lepally gualifisd candidates, <heir authorized
spokesmen, or thoas assoginted with thair campalipn. 47 C.F.R,
fug, 72.192¢{a), (b} (3}, provided that the peraonal attack doss
not oerur during bome fide news wvants, &7 C.F.R,

Sme, 7a. 182080 (&}, in order for the perwohil attack rule o
come into play, the atiack must occur during "the pressntation of

views on a contreversial lssue of public {mportance.” &7 C.FefRs
5.!? T3. 'l?EIIIH- :

f "personal attapk! is an attack made wpon the "honesty,

sharazter, integrity or liks psrsonal gualities of" th
cardidats, A7 C,F.Rs Suc, 73,1980 (a).

Under the F.C.C, regulationt, & xtatien has an attirmative
obligation in the event of a "personal attack®t HWHithin one wesk
it must motify the person or group atiacked of ¥he datas and tlme
and identification of the broadcast, send a seript or tape of the
atiack lor 1f & soript or tape i not avallable, a8 acTurats &
sunvary a¥ possible) to the vietim of the atsach, snd afford the
victim a reasonabls opportunity to roply en the station's
facility, without charpe,. 47 C.F.R. Bsc, 73, 192D la) (1} —(3).
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In the wevemt that the station dess nat pemply wibh this

tfford tnat cantivate o Feasonable opporiunity to vespord without
ChavgE:  The sarpet of the aviach e entitled o bring
‘eom2lixint befere ne E:CuZ. and to swwex remedial -dminlntrqilvt

astion by vhe agwney,

Finally, we have sntlowed for your review an edample of the
Nactrenal Right To Life's abortion radic ag which misrepresents
Senator Heentty veting rerory on abortion, Dorumants indicating
the Berator's voses 4o Tederally fund abortions ars providwd
hersin. Dovermnes Bryan’s abortion poettien iv almg Included for
your eoneitesration, We -ranpectfully regquest that you refusg ko
*Un thews political advert ivements which arg inaceurate and

distort tne dardicatex poxitions,

If you have 4Ny questiont, pleaww call 731-1988 or Taa~3i&4,

——

!1“2.?.1?1

Jueffray L, Eskin, Eag,

; i Wl XY s Aahny DL 4d DEED

e b e m e b

4r 20

oy

. affirmative duty ¢o notify & vandidatw of .an’ -aktaciy < wNg by
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It hud comato gur attenkicn that the Natl -
Lige *AC intends o FPUR negabive cofts it ey L
gurdtuk on tulavieien:. Thiy .47.::1:uﬁfitlf.'ﬂﬁigiﬁtfi?;*“'

ighly dacxogatory anpd 1
'i““'?“"_ﬂt',_ir;.r:i'ugzr Your Vtation 4o rajsay this

' Your sustien iy not obhliged & .

comalttew udvastisumunt ged £0 wocept thuuv *indepundunt®

a0fgunt !.EI XY why ‘for :tfgglg;::g:‘::'tgi':et'tﬁmf.w““ H
' Paniirea;Oqmitoaa {17 U5,

{1350}, The Cepwatud uf:htﬁ.ut thewy kinde of oTUsn

Eo opeutn furt guch ' yriyats righé b 40064 have pent T

t“#?E? ﬂfggir t¥yeated by the Yeders! :upuniu:tiun: Cemniytions

¥ 7,€.6 21 624 {2p2a), LT

“fu}ing: .h"“ﬂ%ﬂt ’ihi 'E::fl Afw numeeou 'nl_d.d EARgong S0

>

, R ey ;
: : The oampalonk of orgunizationd- such sa thy sbove ar
g:zﬁigﬁh{ yiihlr doérountory sttudki op the e-n: ;ut-: :h:y fwek
T Catbat. | Xve ?ur- Lruquently, the eveItinarmwaty diators
-M:““;?::unt; hu .u'qnﬂ_. -ﬁlEt'I. :Ir_ulﬂ.tiun !:n.':t_m Lywues
- ; : - L J . " .

[ R I ..H - - - - " - .
PLAINTIFIFS
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andliky tas ' sby_Indupynlusk Copalitusd !

ade: taeklen $38{a) of thy Fedepsl Cpmminiestions aok
hrn:uullﬁ“:hlittql”I:-‘tL'ruull!‘!:uhlhiﬁ-ﬂ £rom conuoilng Ln
Any way matdtiil jeubmitted by § gandidyty Yot byusdosst. Einde
cthe ytatigns map.not cansaf ol pthanrize wzazclis wditorjul
coutrol over such msturlsls, vhey srv not leyully 1isbly io Any
1ibul actipny ariging out of ‘pypIisventitians Eann by &

ia ‘thelr brosdcasky.. :mn_rdﬁ-iiﬂmﬂ-m
S S va tALAD ¥ VDRR. Tnga, 360 U.Be 328 (43P

R ) .
. *nin: immunity doey nek, howevar, wppiy to-repruKenation
s Aada in politigul:br sdosuty.by non-pendidatas, wuch ss:. "o
t;llntcpu entilaootitevad. 1lko thogs. myakibned wbove.* _
H:u-&u:-t ytations sre fully liable for 1iwlons wkbaoks mads
by Eh gn:mlt:lnltupnn V.5 Eanite vinﬂtiihnlhln tholr '
olixioel broadonnix, Mﬂ&“ﬂiﬂeﬂm
g.m.mmn. 3L ¥Y,.CiC. 3¢ 423 {1980) Yelix . Wenk uhm.'aJ!-!-Fu{ v
nﬁﬂhiﬂhliiliﬁtU|&n'!ﬁ"tll!}rq{-L"-* s R
o+ = -u--l 2 a Mgl B L

A . ---r---i

o

; , Thu r.c,c.fl Brondepdt hurauu haw vEatud the fundsrmntul
priaviple of lew k3 fuidiowal .

" . 1 on
With tho secapblen of ytatomanty meda guzing “uses®
,b;llﬂlll?-qu%nma ondidatoe for public eifitw,

ah sannnbk bo owniotads B Einlﬂﬂllai! nay b

' yub uu!-t dofsmetion PrOCHUY BoRE Shu
Jurlzédietien of thu wppropziste {ecyl courtd,.
'1hﬁri!ﬂtur:?t {3 luft to waoh ytatiem or natwork to
.mukwe Lt own dutezminstions of whothwr maturlnl

., contanplated for brosdeast muy contudn uEatwimunty
‘whigh meY.be vubject it to potentisl Liubllits,

' by ; kttornsy for NCDAS, from Posdensky
. VersBU Graffs. GhTed NOYARDAE.30, 1881 0ede ;
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" eondidstes who ary viectimy of s ° wrional ertask® oy "¥<1- 141 1
.acha? than lagally qualitfisd candldabas, thull suthes twd . i

S e kautien, OF -bRods uvposiatsd with Sheis gampxign: | 47 Co¥ B
1554“?2-1!1!{:11 thy{3) rovided thet the E'r'"“‘H stbugi doud
“hob- owdlly duzing hone fldu Huwy avunty, ' 47 C YRy "

Ty ryyRuan(b) (A In crdar £07 theo peraennl xEEADA :u}; to Tomw
Tintuzplur;—thu~h ek miut oewal nurlnT “thu Dfﬂhoﬂt! en ot
vigwy on & controvurvisl trydv of publie imporhinge.

. 147 C ¥R 873, 3301007
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Unfat the ¥ie.¢, regulesions, a ot
:biiw;tinn iR ANS svept o2 o 'pi:;lall :::::kbtl ;?nggi;::tiv-
vas tit muEg ngut the r-rw.m BRI gEoup uktyaked of thy duby .
$n ;w ;uﬂ igentifiostion of hv brosdaast, yung o agelpt or
-uh of the nuuk;tur if » 3ep !h RE Ceow Ly not availsble, a4
oRTity & TURTREYY ‘yy Povalblu} to the v ctin of the uttack,

:’gfﬁggiitt:h‘rgﬁm honpvobable opportunity ¢b sunly on Che:

13:383008) (U 3y} 2 RO L I

. In thy wvwn ih;t the stirio
. : n dowy not eon
] l:fi-mltfri dutyigo netity 5 candidacy o7 nngugigkrt::ﬂtt:.
:ﬁ:rd that dandidats o FakaCnable vpparvunisy to ruypond
v :n; chirys, thy u:zat o8 the attiek iy Inl:i.l:hﬂ 9 betlng a
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BobKerrey 1

ForUNITEDSIATENSENATE
5uT facifc ¢ Omaha Neliraihs GMH

Tadnady 06 SIS aee

————

paar Cunaxal Manager,

Tt had cona to my ‘attentlon that roups cialming te bs hon-.
r.unnen d or independent politieal notion :mmi.tuu nar Be " - -
nttnt ng to purchacé tive on r station to broads ' |

- pdver innenti uuuprastntim ob Kerrey's poiitl.un un insue: of o
national importance. Thesa grol s also intand to alr patarianl that |
amounte sole !tn personkl attacks and unfoundad innuendo. Thase
aiereprosents iocne &0 garicusly diuort Bob r.u:ror'- rocord and

slandar him penuman that I wnu:l.d aBX nt you conslaer nnutuuy .
whether your uy station :ﬁuuld ascquience In is oondunt by accepting

tMl yatariel for broadoast on your huiuw.

our station is not cbliged to unlp thess aﬁnnim-nts for

L}
prosdoast, nor is it reguired to account in any way sor its deolsioh
to reject them.
EH. "1! “- L] '
579 (1980). Tho répod efforta ol groups ene %o
ubtl Sust such a private rignt of access have been :oniilunuy . ‘

45 F.0.0. 24 626 (1
X0 aTe nunerqu: v 1 reasons roT Totusing to brosdcact the ads.

. plapility £o _.:p_,zL._!'.b oy mﬂﬁiﬁﬂmmﬂ-ﬁw , .

. rejecte by the Federal cosmunications cownisaion {"FCCh).
1itia ictes,

E":_'-- “: Undex’ S, ‘318 (a)d of- ‘the uﬂnrul “copmunicet m Mr. hrundcut
-':'-'-'_ununnu are edpressly prnhihl.ted ctnnr ngh materiel
a;_-;:ubl ted by:a tor broad t.t. . lt i.nnl xay pot
:.; iﬂhlﬁl‘ or: o AR &X8 :i.u adl.tbr i'h aver quh pateriale,
AR pfe NOY: :.-gauy ua'bh in sl ns arising out of

%ﬂ n:mt-.;t one, mads. by i-ﬂl e in th-ir rnndunu. "arTbYE
}tm___g_sau&uc t mmn&u G aion v, HOAY, Ine., 360 V.S. ’s"f?'(ma:- .

hﬁ-lnF i e mbn g e L o R ST TR

e ‘e-'mil'"i.munltr does not, howevar, apply to e uﬁ-ntntlunt mada in
gl ﬁ: poli.tian prosdoasts by non-candidates, such as windapenagnt?

o) conmittegR.s proadoast utntlan- are fully 1iabls for. {pheloua atrLacka

?E‘.r-‘*r*?‘nd- py.such conmittees upgntu . cand idntes in their Yontlcn

= propdcasts. of Senator Tho ag Fa £g§ eto g C.C
n.td 423 [1980) Z'I't -ftl' usa A % & nA 24 1 Hrﬂ

K !.‘l.' 1‘ 'ﬂ] [} E__... . !Ii d,. 31 V.5, -
EXHIBIT

. o .; . 17

tam T .
v . - 1
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Here, ‘again, the FEC’s Broadcagt Bureau has had i
atZirm th . oogcaslion to

SSERLRIE? Beart, nigaeonee to eblectiond troa independon

s exXception of stat
“unai' laq=11 qu.1?:1.E'Sﬁﬁiiﬂi%=:d§§§”‘

PO - R e e e

« 7 .__:_ :_’:-'M ngs under the urllsgutgan.n?‘ pr

sppropriate local courts. Tharefora, it is left
. to euach station or network to make ita own

detarzinations of wvhether materisl coen lated

for broadeast may contaln statements which may

subject it t? potential 1inpility.

Lettor to J. Curtis Ke toor CPA |
BEoff, dated November 20, 1983, :ft¢f°r HCPAC, frem AroRdcagt Bureaw

peroonyl Attack

. Ftations must also affofll a ITes nplnrtunttx £0 ragpond to
candidatas wvha sre vietina of a "parsonal attac by peracns other
than 109:11{ qualified candidateag, theiy suthcriyed spokemmen, or
those asagciated with their :ampll n, 47 C.F.R, 8 72.1920(a), {B){3},
provided that the {ltﬁﬁhll attack does not ocour during bona il&u :
nevscasts or naws interviews, or during on-the-gpot coverags of bonm
¢ids neve events. 47 C.F.R. § 71.1920(b) (4). 1IN prder for tha :

ergonal attack rula to come into play, the attack must occur during
the Ertstntltlnn of views on a controversial issues of public .
importance,® 47 C.F.R. § 13.1920(a).

| .
A "parsennl attack® is an attack nada on tha "honest
ahlrlcttg. integricy or ltke pereonal qualities of¥ the =ln§1duta.

Under the FCC regulations, h station has an affirmative =
obligation in the event of & "pexsonal attack": Within one weok it
pust notify the persch or group attacked of the date and time and
o  acript o tape 48 Not v e e S otrate  SUBDALY KD

or if u 80K or ta E Aot AVE
éngsiblgl to Ehu victinm of the attack, and l!gnrd tha victin 2
0

Ty
[ ]

reasona _ngpurtunitr to rtglr on the station’s facilivy, without
gharge. F.R. 55 93,192 (a) (1)~{3}. : .

In the event that the station does not camply with this .
affirmative duty to notify a candidate of an & aACk, and to afford
that candidata a reasonabla ngpnrtunitf to raspond without chnrgai che
target of the attack ls entitled to bring a ﬂoggllint befors the FOO
and to seex remedial adninistrative action by the agency.

Thank you fox your conslderation of this patter.

ﬂihﬁlrgy. ) '
. i1 anénar |

Chalrman, Xerrey for U.S, Scnate
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October 31, 1988

Dear Station Manager:

- " LI - -

"B disturbing trend hace ewerged in the lest Tew weeks of
this year's campaign for the United Siates Senate in Nevada.

At lwast three sco-called "“indeperndent” nrnnni:atlan:_h-vﬁ
anngunced that they intend to run rnegative commercials against
Eovernor Richard Eryan on radio arnd talsvisior.

¥Your zstation is not obliged to accept these "infdepengdant®

committes advertigsemants for broadcast, nor i it reguired t

agcount im any way for ites decision o reject thew. Columbia

rstem v, Democrqtjc National Committge, 412 U.S. S

11973 r Yoy Can"t Afford Dodd Commitiem, 81 F.C.C. &d 573 (1589,

The repeated efforts of thegse kind of organizatione to obtain

Just such a oprivate right <o access have been consistently

© ., rejetted.’ by’ the Federal Communicaticdns Commissions ("F,C.C."),

89 F.C.C. 24
&26 (15823, There are numercous wvalid ressons Tor refusing to
broadcast the ads.

The campaigrms of organizations such as the above are marked
by hieghly darcpatory attackhs on tHe candidates they saek %o
defeat, Even more freguently, the advertisements distort and
misvrepresent the candidate's position on the issues addressed,

abilij 4 i - aste ndespendent Commitimms

Under Section 315 {a) of the Federal Communications Act,
brecadeast stations are expressly orohibited from censoring in any
say material submitted by a candidate’ for bdrosadeast. Since the
stations may not censor or cotherwise sxercise edlitorial combrol
over such materials, they are mot Iepally liable in any libel
actions arising out of repregsentation mace by a candicate in
their broadeasts, a E Eiwv " V.
WoRY, Ing., 36@ U.5. S5 (1255}
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This immunity does not, however, apply o representation
made in political broatdcasts by mnon—candidates, wsuch a3
rindependent” committeses like those muntioned above. Broadcamt
stations are fully liable for libmlous attacks made by such
committees upon U.S5, Ssrate candidates in their political
F.C.C. 2d 423 (1%a0); 186 .
U.S. 909 (1951). '

The F.C.C.'s Broadeast Bursay has stated the fundamental
principle of law as follows: .

With the exception of statements made during:"uses”
by legally qualified candidates for public office,
whizh cannot be censored, a broadcaster may ba
subject to defamation procesdings under the K
jurisdiction of the appropriate looal courts.
Therefore, it is left to wach station or natwork to
make its own determinations of whether material
rontemplatwed for broadcast may contain statements
which may subject it to potential liability.

\mtter ta J. Curtis Heroe attorney forr NCPRC, from Broadoast
Buresu Staff, dated Novemher 20, 1381, p. 4.

eersonal Bitack

-

Ctations must alsc afford & fres opportunitiy to respond to

candidates who are viectime of a “personal attsck" by parscors
other than legally gqualified cangidates, their authorized
spokesmarn, or those axsociated with thelr campaign. &7 C.F. R,
Sec. 72.192€{a), h)(3), provided that the perscona)l attack dows
not occur during boma fide rnews svents. 47 C.F.R, '
Smc. 73.1920(b) (&), In order for tha peracnal attack rule to
come inte play, the attack must occur during "the presentation of
views on & controveraial issue of publig importance." &7 C.F.R.
Sec. 73. 1920{a).

A "personal attack" is ar attack made upén the "honesty,
character, integrity or like opersonal qualities of" the-
candidate, &7 C.F.RA. Sec. 73.15920(a).

Under the F.C.C. regulations, & station has an affirmative
obligation in the event of a "personal attack™: Within one week
it must metify the person or group attascked of the date and Ltime
arnd identification of the broadcast, send a script or tape of the
attack lor if a script or tase is mnobt available, ' as accurate a
summary ag possible) to the victim of the attack, and afford the
victim a reasonable opportunity to reply on the station's
facility, without charge, #7 G.F.R. Sec. 73.1920(a)1i)-13),
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In the avent that +the astation does not comply with this
affirmative duty to notify a candidate of an attack, and %o
afford that candidate a reasonable opportunity to respond without
charga, the target of the attack ix entitled to bring a
complaint before the F.C.C. and to sssk remedial administrative
action by thm agency.

Finally, we have snclosed for ybur review an example of the
Natiomal Right To Life's abortion radio ad which misrepressnts
Senator Hecht's voting record on abortion. Documents indicating
the Senateor’s votes ¢to federally fund abortions are provided
herein. GCovernor Bryan's abortion peomition is alse included for
your consideration. He respectfully request that you refuse to
run these political advertisements which are inaccurate and
distort the candidates’ positions.

If you have any questions, please :lll-fﬁl-IEBE o ?32431&4.

.#rfh??_lu. '
ffrey L. Eskin, Esq.

[

P

prrrr R
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Statign Managar

i Dexz EBtation Manager:

A dimturbing trend has emerged in the list faw meaths of
thls yaar's campaign for the United Btatex Senats in
1

; At lesst thras 30-t4lled *independant®

erganizetions have announced that they lotend to run negativae
commerclials against

Tedia and
teleaviasion.

:  Your mtation iz not obliged to nccept thase *independent”
comnittes adveztisements for broadoast, nar iz it required to
kccount in any way for i{ta decizion to Iejact thaa. LColumb

i
. ; +» 412 U.B,
34 (1971); ¥ou _Can's A

» 21 P.C.C, 24 579
(1580). The repested efforts of these kinds of organizatiens
to obtain just such a privats

right to access have been
' lé'-ﬂﬂlélél&?l? Tejeacted by the Fadetal Communicationy Comaissions
M "l'- whey r ; . i

89 F.C.C. 24 €28 (1982). Thare urs numerous valid raasons !5:
refualing to brosdcast the ads.

E Aackaround: Oueztionsbls Actiyitisy

* Thes campsigns of organizations such 33 tha "above ars marked
by highly derogatery attacke on tha capdidstes they ssek to
fefant, Eves pore frequantly, the sdvertinemencs distort and
misrepressnt the candidate’s position en the ixsves addressed.

PLAINTIFF'S
EXMIBIT

R
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Under Gection 315(s) of the Federal Commnicatiens Act,
bicadcaat atations are wxpressly probibited fzom cansoring in
::r ﬂl?iTltilill aubmitted by a esndidrte for broadcast, &ince

& xtatlons

may not csnzol! or otharwize ersrcise sditorial
control over such materials, thay

are ook legally lisble in any
1ibel agtionz arizing out of representitions made by a
candidate in thelr brosdceaste. Fa

Iarmers Educational and
» 360 U.B. %23 {1939).

4 merm amw A B

" Thia Imrunity doer not, howsver, apply to Teprssantation
made in political brosdcanty aon-candidates, such ap
"indapendent® committees like those mentionsd abovae,”
Broadciat statieaz are fully llsble for libelous attacks mads
by auch committess u

pon U.S. Benite condidates in thelir
.palitical brosdessts. In % -

e Complaln: af Rsnatar Thema ¥, :
Eagleion, 81 F.C.C, 2d €23 (1980} Ialix v, ¥astinghouss Badin
Etationa, 186 U.58. 909 {1931).

. P N T L EL L

i, The F.C.C.'s Broadcact Burssu has stated the fundsmantal
principle of law a8 follows:

© With the exception of statensnts mada during "uses®
. . by legally qualified candidates for public offica,
! which cannot ba censored, s brosdcaster may be

i rybject to defamation procesdings under the

' Jurisdiction of the appropriate-lockl courts,

i " Therefore, it i3 laft to each station orf netwerk to
. make ity own determinations of whether aatorial
contempiataed for brosdcast miy contaln statemspta

: ~ wiich mty be subject it to potentinl Aability.

Letter to J, Cuxrix Herae, attornsy feor NCPAC, from Brosdcast
Bureau Gtaff, detad Novembar 20, 1381, p.4.

Pazsonal Ateipk

- Btitions muat alac afford & free opportunity to respond to
capdidstes who are victimz of a *peraonal sttack® by persons

, otber than legally qualified oandidates, their authoriszad

spckezmen, or those mpaociated with thelr canpalign. 47 C.PF.R.
§§ T2.1320{s), (b}(3).

) pruvided that tha petsonal attack doas
i not oecur during bonm fide news svents. 47 C.P.R, ° .

$ 713.1%20(b){4}. In order for tha peraonal attack rule to come
into play, the pttack must oceur duing

the pressntation of
views on 8 controvarsisl Lxsus of publie importance.™
47 C.Z.R, § 73.1920(a).

A "perzonal attack® {x sn stteck made upon the *honesty,
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:  Character, integrity or ik Peraonnl qualities of* the
' candidate. 47 ¢,P.R, 5 73.1%20(n).

; y Under the 7.e.0, tegulations, & station hag in affirmative

i obligstion {n the gvent of s '"parsonal attacke: Within one

o waak 1%t muse nutilI}tht STAON O group sttacked of the date
ch

and tims and ident o2 of the broadcast, sena a sceipt or
tape ol the attack (or if

& maript oz tape iz not availuble, ay
ACCurites a surousy a1 possible) 0 the victim of the attack,
¥nd afford the victin a ressonsble oppartunity to reply on khe
stakion's fecilie

r L) ‘1 C-!‘.l. s.s

A ) A ———

tion does not conmply with this
. effirmative duty %o Botify s candidaty of &n attsck, and ko
! afferd that cand{date » reago OPRertunity to respond
without churga, the tirget of the attack is entitled to bring »

[E X T T

compluint before the ¥.C.C. and to mesk remedial iumlhgit:ltiv-
action by the agancy. -

I you have any Suentiony, plessm call -

' Eincazely,

Robart F, Bauer, Counsel

Damocratic Senatorial Campaign
Committeg
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JErrerey L. Eaxxx
ATTORAMNEY AT LAW
Wik L ET RAnA ELmYEs, RVITE ;000
I ERwwEsT IS EENTEN REryE
tall VEOSLS NETADLA RIS
Takl T3ie) e

Qotober 23, 1988
1

ATTIZNTION:

Dear

Please be advised that the undersigned submits this
lettar oo behalfl of Frianda for Bryan, Richard Brran's
authorized Campaign Comnities for slaction to the Uoited
States Senate (herealter PBryan Coumittes™).

EQLO i3 currently running political advertisessots
apohsored by tha American Medical Asszoeiation Pollitical
Action Compittee (heresalter "AMPAC")}, The Bryao Committaa
strongly protests your alring of the AMPAC ads and requeats
that you reconsider your policy of televising this material,

After your review, the 3ryan Committes would reapactfully
request that theaa advertisenments be cancelled,

The Bryan Committes Delleves that these ads vlolate
the Federal Election Canpalign Aot of 1971 aa amended L

("FECA™), 2 U.S.C. §431 et 3sey., and related regulations of
the Federal Election Coevmlsslen (*FEC") 1L C.F.R §100.1

et seq, AMPAC 13 apending monles in suppoert of the genaral
eTuntEon campalgn of Senator Hecht vall in sxcass of the
35,000,00 limit for multicandidate political committaes and
therafore 13 18 violation of §$481(a)(2) of the FECi. AMPAC
treata these erpenditures as "independeat® and, thersfors,
free of any lialt. If these expendltures are not, {n fact,

independent, then a significant violation of the lawful
coatribution lizita haa been committed,

PLAINTIFF'S
EXHIBIT
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FECA defines the term "indepesbdent sxpenditure™ as
follows:

"The term "indapandent expsnditurse™ means an
-axpenditure by a parscn axprasaly adrvocating

, the slection or defeat of a clearly i{dsntifled
candidate vhich i3 made without cooperation
or canaultation with any ¢andidate, or any
authorized cosmittes or agent of auch candl-
date, and which i3 not made Lip concert wWith,
or &t the requeat or auggsaatlan of, any _
candidate, or any authorized coomitbtes ar --v- - -
agant of such candidate. 2 U.S5.C. $431{17).

The Bryan Comalttee challenges the lndependence of
these expenditures. A Fedaral Elsctlon Commisaion inveati=
gation 13 required in order to deterpine whethar thesas
axpenditures are independent. Aceerdingly, a complalnt haa
been drafted and shall ba filed ahortly with the Federal

Electioen Commisaion, a copy of vwhich 13 enclosed for your
revisvw,

AMPAC 13 organized as a separate segregated fund of the
Amsrican Medical Asspolatlon ~- a naticnal trade asiocliation
far phyaleians, One of AHA'3 pajor functions is to lobby
Coagress on bahalf of its members - physiclans, Az a
succesaslful lobbying asacclaticn, AMA has eatablished day-to-
day contact with Manbers of the Sescate. AMA enjoys frequent
opportunities to discusa leglslative 133ue3 and the detaila of
reelection activities of 1%5 allies in Congress. The AMA
has found a friend in Senator Hecht. Secator Hecht has
taken a vlaible role in coaponsorship of a key laglalative
inltigtive of the AMA - The Natfional Llability Reform Act of
1987, The relationshlp developed through these lobbyring
efforts with lndividual Hembara of Congress and sfaff raliaes
asrious queations about the alleged Llndependence a3 deflned
by 2 U.8.C. §431(17) betwveen AMPFAC and the candidate's re-
election compittees, The Bryan Committee doudia that thesa
axpendituras vwere totally lndependent as required by
2 U.3.C. $R31(17) et _saeq.

The complalnt before the FEC requestia a prompt and
imrediate inveatligatlion, prompt conziliation with respon-
dents to remedy the violation alleg=d, azd appropriates
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penalties. Hovavar, la light of the faot that these adver-
tisemants are belog aired on tha evs of tha elecatlon whars
damsge ¢xh De sxtsnslve and mitigation 13 gften difficult,
the Bryan Committee respectfully requests that you fully
evaluate and reconaidar your poaitioce of the acceptance of
these advertlsenants and thersafter canecel these ads.

Thank you for your leomedlate atteation to thils request.

rey L. Eskln, Esq.

JLE/cth

Enclostre
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Jxrrexy . Eaxxvw
ATroRREY AT LAW
VALLEYT Bawa -..‘-"'I, BYITE RDR
oy Gy ENTiDN EEWMTER BHMVE
Ll vEOLE, NEYADL MHICH
PO TRE-Ridel

October 28, 14988

ATTENTION: | e

Duli' - \

Please be advised that the un&-ratlnud saubpits thls
letter on bebhalfl of Friends for Bryar, Ricbard Bryan'a
suthorized Campaign Committes for slsction to the United
States Senate (hareafter "Bryan Committaa™).

Your station 13 currently rubning political advertise-
uants sponsored by the Auto Dealsrs apd Drivers for Free
Trade Pac {(hereafter "iuto Dealera®), These sdvertissmsnts
deplet Sepaor Haght by way of artiatls drawvinogs and
photograph. 7Thls constitutes a "use” under AT U,.5.C. $115.

4T U.3.C. $315{a}) provides io partinent part as
follows:

"If any licensee ahall permit any persen who

{2 a legally qualified ecandidata for any publie
offios to ude & broadoaating station, be ahall
afford egual opportunities tb all other sush
candidates for that office in the use of such
brosdeaating station: PROVIDED, That augh
licenses 3hall bhava no power of censorahip :
over the matarial broadcast under the provisions
of thila sectlon,®

On behall of Frienda for Bryan, demsand ia reapsctfully
Bade to afford the Bryan Committee equal opportunities to
Duy telavision use pursuant to 47 U,S8.C. §$315 relating to

PLAINTIFF'S
EXHIBIT

[

. b g e
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all advertisements airing which are sponsored by the Auts

Dealers. You will be contacted in order to arrange for the
purchase of this sdditiomal televisidn usse,

Thank you for your aotiolpated coopsration.

LY

Jeft L. Bakin, t:q.

sluagr

JLE/eth -




