FEDERAL ELECTION COMMISSION

WASHINCTON, D.C. XMEB3

May §, 2001

TO: The Commission
Acting General Counsel
Staff Director
Public Information
Press Office
Public Records v

FROM: Rosemary C. Smith/Ft—
Assistant General Counsel

SUBJECT Cormmenis on Advance Notice of Proposed Rulemakmg Definition of
Political Committes

Attached please find six timely comments submitted in response to the above Advance
Notice of Proposed Rulemaking published on March 7, 2001 (66 FR 13681). The comment
period ended on May 7, 2001.
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Assistant Generai Counsel
Federal Election Commizsion
990 E Strect, NW
Washington, DC 20463

May 7, 2001

(IR TR

Dear Ms. Smith:

These comments on the Federal Election Commission's (“the Commission™)
Advance Netice of Proposed Rulemaking (“ANPR™), 66 Fed. Reg. 13681, regarding the
definition of *Political Committee” (to be codifisd at 11 CFR 130.5), are submitted on
behalf of the Republican National Committes (“RNC™),

First, the RNC agrees with the comments by Chainman McDonald and Commissioner
Thomas at the Commission meeting on Thursday, May 3, 2001, explaining that the
Commission should not proceed with rulemakings when Congress is in the midst of
considening legislation on the very same issues. [t would be inappropriate for the
Commission to proceed with a Rulemaking vastly expanding the statutory definition of
“political comunitice” at the very same time Congress is debating many of the same issues.

Accordingly, the RNC respectfully recommends that the Commission take no action
at this time on this ANPR. [f. after Congress has completed its consideration of campaign
finance reform legislation, the Commission believes it is still necessary to attempt to expand
its jurisdiction through the re-definition of “political committee,” then a re-publishing of the
ANPR will allow for thoughtful and informed commentary from the regulated community.

The RNC would also incorporate by reference its statements in previously submitted
commentis urging the Commission to not issue any reguiations that unconstitutionally ckill or
abridge the First Amendment rights of political parties, or that serve to stifle political
patticipation at the grassroots level.

Respectfully submitted,

M 2T

Michae! Toner
Chief Counsel

Charles R. Spies
Deputy Counsal
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May 7, 2001

Rosemary C. Smith Re: Comments Concerning Advance Notice of

. Asgigtant General Counsel Proposed Rulemaking Regarding 11 CFR.
Federal Election Commission Part 100, "Definition of Political Commit-
999 E Street, NW . tee,” Notice 2001-3

Washington, DC 20463
Fax: 202/219-3923
Email: polcommsig@ifec.gov
Dear Ms. Smith:

We send with this (by fax, mail, and email) the Comments on Prapased Rules af 11 CFR Part
100 to Amend the Definition of " Political Committee” by the James Madison Center for Free Speech (in
response to a notice published at §6 Fed. Reg. 13681, March 7, 2001), incorporated herein by reference.

Naotice is hereby given thet Mr. James Bopp, Jr., General Counsel for the James Madison Center

for Free Speech, wishes to testify orally concerning the proposed rulemsaking in the event a hearing is
scheduled on this meiter.

Sincerely,
Borp, COLESON & BOSTROM

Richard E. Coleson

1 Enclosute
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Comments on Proposed Rule at 11 CFR Part 100 to
Amend the Definition of “Political Commitiee”

By the
James Madison Center for ¥ree Speech -
To the _:
Federal Election Commission —
<
Prepared by - -

James Bopp, Jr. & Richard E. Coleson

May 7, 2001

The James Madison Center for Free Speech submits the following comtments regerding
the Federal Election Commission’s (*FEC"} advanced notice of proposed rulemaking (“Notice™)
regarding amendments to 11 CFR. Part 100 (Notice 2001-3, “Definition of Political Committee™)
in response to the solicitation of comments published at 66 Fed. Reg. 13681 (March 7, 2001).

The Notice by its title purports to be about redefining “political committes.” However,
the proposed ‘new’ definition of “political committee” (66 Fed. Reg. at 13687) simply repeats
the statutory definition: “any committee, club, agsociation, or other group of persons that
recelved contributions aggregating in excess of §1,000 or that makes expenditures aggregating in
excess of $1,000 during a calendar year.,” 2 U.5.C. § 431(4)(A). The Notice goes beyond its title
by proposing to redefine “contribution™ and “expenditure.” As the notice observes, the proposed
redefinitions would have bread ramifications, requiring many entities that are not currently
registared as political commiitees to do o and making previously unregulated contribu-
tions/expenditures “count against the FECA's contribution limits and, if sufficient amounts are
contributed or expended, . . . trigger the FECA’s reporting requirements.” 66 Fed. Reg. at 13683,

Because most of the proposed amendments would amount to a radical rewriting of the
FECA - with multiple and extensive effects, but without constitutional warrant — the James
Madison Center for Free Speech opposes them. In general, the proposals fly in the face of the
constitutional interpretations developed by the federal judiciary with respect to the “major
purpose” test and the “express advocacy™ test and reveal an attempt to overburn judicially-
imposed constitutional mandates by agency regulation. As such, these efforts are doomed to
federal judicial invalidation if enacted.

However, a new definition of “political committee™ that would provide important
guidance to the public about the existence of the “major purpose™ test judicial gloss on the
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definition would be salutary if it adheres o the Constitution of the United States as interpreted by
the United States Supreme Court and lower federal courts. This First Amendment-mandated
gloss is well defined by the courts, and the FEC i3 not fres to deviate from the judicial standard.
Unfortunately, the proposed "new” definition of “political cornmittes”™ fails to make any effort to
incorporate the major purpose test.

These comments articulate the proper standards for the “major purpose” and “express
advocacy” tests, concluding with some examples of how various proposals violate these
constitutional doctrines that govemn all rulemaking in this area,

I FEC Regulations Are Governed by the “Major Purposs” Test.

Any new rules to be enacted pursuant to this Notice are bound by the “major purpose”
test.

A. The "Major Purpose" Test Is Designed to Protect Issue Advocacy
Groups That Only Occasionally or Incidentally Engage in Express
Advocacy of a Candidate from Suffering the Burdens Imposed on
Political Committees.

The major purpose test is designed to eliminate the burden on First Amendment speech
resulting from political cornmities registration by groups that are only incidentally or occasion-
alty involved in advocating the election or defest of a candidate. Buckley v. Valeo, 424 U.8. 1,79
(1976) (per curiam). The express advocacy test is similarly designed to separate constitutionally-
protected advocacy of issues, which may not be restricted, from expreas advocacy of the election
or defeat of clearly identified candidates by explicit words such as “vote for,” which may be
subjected to limited regulation, Id at 44 n.52.

While the the “major purpose” and “express advocacy” tests serve different fumctions,
they are related. The determination of & group’s “major purpose” requires that the court separate
the group's activities into two calegories, i.e., its non-election related activities and its election
refated activities. Bince (under Buckley) issue advocacy (while sometimes election-related in the
broadest use of that term) should proparly be considered in the non-election-related-activities
category in determining a group’s “major purpose,” the "sxpress advocacy” test is thus vaed in
conjuanction with the “major purpose® test for the purpose of properly categorizing a group's
activities. .

This is clear from one of the most recent proncuncements of a federal court, issued on
February 22, 2001, which was not incinded in the FEC's Notice. To be deemed a political
committee, “the Fourth Circuit . . . require[s] that the organization have the ‘major purpose [of]
engaging in express advocacy in support of a candidate . . .by using words auch as ‘vote for,”
‘elect,’ ‘support,’ "vote against,’ ‘defeat,’ or ‘reject,’ ... " Community Alliance for a Rasponsi-
ble Environment v. Leake, No. 5:00-CV-554-BO(3), slip op. at 16 (quoting North Carolina Right
to Life v. Bartlett, 168 F.3d 705, 712 (4th Cir. 1999)). “The ‘major purpose’ test is thus used to
determaine which organizations may be subject to administrative and disclosure requirements, as
‘politeal commitiees,” and which may not .. " Id at 11. “For organizations whose major
purpose is election activity, the legislature may require disclosure of substantially all expendi-
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tures, regardless of whether they were made for expreas advocacy;['] for organizations whose
major purpose lies elsewhere, the legislature may require digclosure only of those expenditures
used for express advocacy.” Richey v. Tyson, 120 F. Supp. 2d 1298, 1311 (S.D. Ala. 2000).

In Buckiey, the Suprerne Court tried to protect issue advecacy groups that only occasion-
ally or incidentally engage in exptess advocacy of a candidate from suffering the many burdens
impoged upon political committees. 424 U.S. at 79; see alyo FEC v. Massachuserts Citizens for
Life, Inc., 479 U.S. 238, 252-53, 262 (1986) ("MCFL"). However, the Court held that such an
crganization can be constitutionally required to meke a minimum independent expenditure
report, Buckiey, 424 1.5, at 74-81, 160, which iz “Iess restrictive than imposing the foll panoply
of regulations that accompany status as a political committee.” MCFL, 479 U.S. at 262. It is only
proper to go beyond requiring an independent expenditure report and require disclosure of the
entire organization when electoral advocacy becomes the organization’s major putpose. The
major purpose test set forth by the Supreme Court would serve no purpose if an organization that
only incidentelly or occasionally engages in electoral advocacy could be required to report aff of
its expenditures and g of the contributions it receives, even those completely unrelated to
electoral edvocacy.? Such a consequence would “create a disincentive for such organizations to
engage in political speech.” MCFL, 479 U.S. at 254,

B. Organizations May Not Be Reguloted as Political Committees Uniess
Their Major Parpose Is to Engage in Electoral Advacacy,

In Buckiey, the Supreme Court held that the Frrat Amendmerst prohibits orgenizations
from being required to bear the burdems imposed on political comrnittees unless they are “under
the control of a candidate or the major purpose of which is the nomination or election of a
candidate.” 424 0.8, at 79 {(emphasis added). Every case since that has considered the major
purpose test hag found it to be constitutionally mandated.

Approximately two years after the Buckley decision, the court in New York Civil Liberties
Union v. Aelto, 459 F, Supp. 75, 89 (8.D. N.Y.1978), struck down a political committee
definition since it encompassed groups whose major purpose wes not to support or oppose a
ballot measure, The political committee definition at issue in Acite encompassed &ll organiza-
tions that spent any amount of money t0 support or oppose a referendum, The political coramit-
tee definition in Acite operated so that when an organization was deemed a “political cornmittes™

Ut the words of the Supreme Court in Buckiey, “[t]o fulfill the purposes of the Act [the
words “political committee’] need only encompass organizations that are under the control of a
candidate or the major putpose of which is the nomination or election of a candidate, Expendi-
tures of candidates and of ‘political committees’ so construed can be assumed to fall within the
core area sought to be addressed by Congress. They are, by definition, campaign related.” 424
U.S. at79.

?In these comments, the term “electoral advocacy™ is used to mean either making
contributions to candidates or making independent expendibures, i.e., making communications
independent of a candidate that expressiy advocate the election or defeat of a candidate through
express or explicit words.

Comments of the James Madison Center for Free Speech Pagel
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that organization was then subject to the vatious record-keeping and reporting provisions of the
state’s election law,

The court held, not only that the “political committee” definition wes unconstitutional as
applied to Plaintiff, but also that it was unconstitutional on its face since the *“[political
committes’ definition] applies to the acts of plaintiff in supporting the {ballot measure]. This
[definition] on its face also would apply to every little Audubon Society chapter or Golden Age
club or Boy Seout troop which campaigned for or against a pacticular referendum.” Acito, 459 F.
Supp. at 89. The court further held that:

the governmental interest in disclosure of both the contributors to and expenditures of
essentially apolitical organizations such as these is minimal. On the other hand, the First
Amendment right of freedom of association would suffer if potential contributors to these
organizations declined to make ‘public’ contributions. The First Amendment right of
freedom of speech would suffer if these organizations were discouraged from actively
engaging ln an election campaign because of the disclosure and reporting requirements of
the Act. [Id]

The court also stated that “political committee™ requirernents, such as

diselosure can be constitutionally required only in those limited sitnations where the
potentizl benefits of disclosure are go great as to outweigh the infringement on First
Amendment rights. This cowrt holds that, that standard can be met by epplying [political
committee requirements] caly to those organizations soliciting contributions or making
expenditures the major purpose of which is to support or oppose mny question aubmitted
to vote at a public election. [/ (citing Buckiey, 424 U.5. at 61) (emphasis added).]

In FEC v. Machinists Non-Partisan Political League, 655 F.2d 380 (D.C. Cir. 1981), the
D.C. Circuit declined to extend the definition of political commitiee beyond Buckley s holding:

The Supreme Court [in Buckley] . . . found . . . that unless a group is "under the control of
a candidate or (its) major purpose . . . is the nomination or election of a candidate,’ it
cannot constitute a ‘political committee’ under the Act [and be subject to & panoply of
FEC regulations]. . . . The Buckley Court felt that a more expansive definition of
“political committee’ would have been constitutionatly dengerous, since once agy group
of Americans is found to be a ‘political commiftes’ it must then submit to an elaborate
panaply of FEC regulations . . . . [655 F.2d at 391-92.]

The Court in FEC v. Florida for Kennedy Comm., 681 F.2d 1281, 1287 (11th Cir, 1982), held
likewise.

Ten years after the Buckley decision, the Supreme Court reaffirmed the “major purpose”
test in MCFL, where a plurality noted that “this Court said [in Buckley] that an entity subject to
regulation as a ‘political committee’ under the Act is one that is either ‘under the control of a
candidate or the major purpose of which is the nomination or election of a candidate,”™ 479 1.8,
at 252 n.6, MCPL was incorpomted as a nonprofit organization whose corporats purpose was
“It]o foster respect for human life and to defend the right to life of all human beings, bom and
unborn, through educational, political and other forms of activities.” id at 241. The Court
specifically recognized that MCFL fits neither of the above requirements to determine whether an
entity is subject to regulation as a “political commitiee™: “[i}ts central organizational purpose is

Comments of the James Madison Center for Free Speech _ Page 4
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issue advocacy, slthough it occasionally engages in activities on behalf of political candidates.”
Id at 252 n.6. However, to remove &ll doubts on the spplication of the “major purpose” test, a
magjority of the Court observed that “should MCFL’s independent spending [on expreas advo-
cacy] become so extensive that the organization’s mgjor purpose may be regarded as campaign
activity, the corporation would be classified as a political committee.” Id. at 262 (emphasis
added). MCFL clealy establishea that political committes requirements, such as record keeping,
registration, organizational and reporting requirements, beyond an independent cxpenditare
report, as applied to organizations whose major purpose 18 not electoral advocacy, are not
narrowly tailored to meet the government’s informationsl interest because less restrictive means
through an independent expenditure report will setisfactotily advance thet interest. 479 ULS. at
262: see also 479 U.S, at 266 (O'Connor, J. concurting in part and concurring in the judgment)
(FECA’s orgenizational requirsments “do not further the government's informationel interest in
campaipn disclosure™); Richey, 120 F. Supp. 2d at 1316.

Further, in FEC v. GOPAC, 917 F. Supp. 851 (D. D.C, 1996), relying on the major

purpose test, the court held thet an organization was not a political committee undetr the FECA.
The court stated that

[t]be ‘major purpase’ test treats an organization as a ‘political committes’ if it receives
contributions and/or expenditures 6f $1,000 or more and its ‘major purpose’ is the
nomination or election of a particular cendidate or candidates for federal office. The
organization’s purpose may be evidenced by its public statements of its purpose or by
other means, such a5 its expenditures in cash or In kind to or for the beneflt of a particular
candidate or candidates.
Id at 859 (clting MCFL, 479 U.8, at 262). Moreover, the court noted that “[clonfining the
definition of ‘political committes’ to an organization whose major purpose ia the election of a
particular federal candidate or candidates provides an appropriate ‘bright-line® rule.” GOPAC,
917 F. Supp. at 361 (emphasis added).

The Fourth Circuit in Bertlett, 168 F.3d 705, struck down a political commitiee definition
becanse it encompassed organizations that wers onty incidentally engaged in express advocacy.
The Bartiett Court said that “the Court [in Buckley] dsfined political committee as including only
those entities that have as & major purpose engaging th express advocacy in support of &
candidate by using such words as ‘vote for,” ‘elect,’ *support,’ ‘vote against,’ *defeat,’ or
‘teject.”” 168 F.3d at 712 (citations omitted) (emphesis added). The state in Barelest urged the
Court to narrowly construe the challenged definition. id However, because the “political
committee™ definition, which included those entitles whose primary or incidental purpose was to
engage in express advocacy, “expressly swiept] within its ambit those groups that only inciden-
tally engage[d] in express advocacy,” the Court refused to narrowly constroe the statute, since to
do so “would require quite a stretch™ by having the court literally “execise the word ‘incidental®
from the statute.” 24 Thus, the Fourth Circuit intended to exclude those organizations that only

engage in a minor amount of electoral advocacy from the panoply of requirements imposed upon
political commitiees.

The Notice cites North Caroling Right to Life v. Leake, 108 F. Supp 2d 498 (E.D. N.C.
2000), as “upholdfing] a North Carolina statute revised in light of Barslest that, in contrast to the
FECA, defines *political committee’ ez, infer alia, a group that has ‘a major purpose to support

Comments of the James Madison Center for Free Speech PageS
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ot oppose the nomination or election of one or more candidates.™ 66 Fed, Reg. at 13685, The
Notice further observes that North Carolina created a “rebuttable presumption” of a group having
“g *major purpose’ of supporting or opposing one or more candidates if its contributions and
expenditures total over $3,000 during an election cycle,” and secks comments on whether the
FEC should edopt such an approach. f& The Notice fails to note that this wes a rulingona
motion for preliminary injunction, making it a temporaty ruling. Plaintiffs (represented by
present counse] for the James Madison Center) have since moved for surnmary judgement and
fully anticipate that the district court's erroneous, but preliminary and temporary, decision will
be reversed by the district court or on appeal.

In fact, a related later word from the Eastern District of North Carclina itself is already
available in the CARE cage, issued on February 22, 2001 (and not included in the FEC’s Notice),
which declares that to be deemned & political committee, “the Fourth Circuit . . . require{s] that the
organization have the ‘major putpose [of] engaging in express advocacy in support of a candidate
. . by using words such as ‘vote for,’ ‘elect,’” ‘support,” “vote ngainst,’ *defeat,” or ‘reject,’ ... ."
Community Alliance for a Responzible Environment v. Leake, No. 5:00-CV-554-BO(3), slip op.
at 16 (order granting preliminary injunction) {(quoting Bartfets, 168 F.3d at 712). This reaffirma-
tion of the Fourth Circuit (and U.8. Supreme Court) standard leaves little room for rebuttable
presumptions, although the preliminary injunction motion in the CARE case was decided on the
basis that none of CARE's expenditures were for expreds advocacy.?

The court in Volle v. Webster, 69 F. Supp. 2d 171 (D. Me. 1999), held that requirements
impoged on political commitiees cart only be justified if the organization’s major purpose is to
engage in electoral advocacy since such extensive political committee requirements undoubtedty
would operate to deter spending on political speech by orgapizations whose major purpose is not
to engage in electoral advocacy. Jd. at 175, The court in Richey held that Alabama’s “registration,
organizational and record keeping requirements [imposed upon political committess] are
uncenstitutional as applied to organizations whoae major purpose is not to engage in election
activity, [such as Plaintiff Christian Coalition of Alabama].™ Richey, 120 F. Supp. 2d at 1318,

3The “rebuttable presumption” found in N.C. Gen. Stat. § 163-278.6(14) is wholly
nugatory and is virtually unavailable since there is no standard whatsoever to which an entity can
rebut the presumption because the term “major purposs™ is not defined under the Act, Moreover,
the burden of proving one’s *innocence’ by filing briefs and evidentiary materials with an egency
(or altematively by requesting an advisery opinton and being subject to subpoena of all one’s
records by an agency permitted to consider all factors) is & burden on free speech rights not
permitted by the First Amendment under the rationale of Buckley and MCFL. Plaintiffs’
summary judgment brief in Leake deals with the problems of the rebuttable presumption in detajl
and is available to the FEC upon request from present counsel.

‘Congistent with Buckley and MCFL, the court held thet, for orgenizations whose major
purpose lies elsewhere, the legislature may require some minimal disclosure of only thoge
contributions and expenditures used for the purpose of express advocacy. Richey, 120 F. Supp.
2d at 1311, 1318-19, 1321 n.25. “A statute that requires broader disclosure from one whose
major purpose is not the achievement of an election result may therefore run afoul of Buckley.”

(continued...)
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Recently, the Eleventh Circuit upheld a district court decision 1o enjoin Florida’s political
committes definition “because it is unconstitutionally overbroad under the First Amendment ”
Florida Right to Life v. Lamar, 2001 U.8. App. LEXIS 613, at *2 (11th Cir. Jan. 17, 2001), afl's
Florida Right to Life v. Mortham, 98-770-CIV-ORL-19A (M.D. FL. Dsc. 15, 199%). The district
court agreed with the plaintiffs that the political committes definition was unconstitutional
because “it swesps In groups that engage soiely in issue advocacy” and “groups that do not have
as their major purpose express advocacy.” Mortham, 98-770-CIV-ORL-19A, slip op. at 10-1:

One caze discussed in the Notice as discussing the major purpose test has been vacated
by the Supreme Couwrt. See Akins v. FEC, 101 F.3d 731 (D. D.C. 1997), wacated by 524 U.S. 11
(1998).% In vacating the D.C. Court of Appesls’ opinton, the Supreme Court did ot rule on the
application of the major purpose test because to do 50 would have been a futile academic
exercise. Specifically, the Supreme court firmly believed it was inappropriate to yule on FECA's
political committee definition in that case due to “the unusual and complex circumstances in
which [the] case arosfe].” FEC v. Akins, 524 U.8. at 26-29. The Court emphasized that It “cannot
squarely address that matter” in the context of the case before it. /i at 27 (emphasis added).
Thus, in vacating the D.C. Court of Appeals” opinion, the Court in no way advocated or even
hinted that the Court of Appeals® ruling regarding the major purpose wes proper and correct.’

Moreover, the question before the D.C. Court of Appeals in Akins was whether the major
purpose test applied to an organization that made campaign contributions. The Court held that
under the FECA the major purpose test does not apply to groups that make contributions over
$1,000.7 In so holding, however, the court held that according to Supreme Court precedent the
mejor purpose test does apply to organizations that only make express advocacy communice-
tions; thus, under Akins, an organization cannot be required to suffer the pandply of requirements
imposed upon political committees unless its major purpose is to make express advocacy

¥...continued)
id at 22,

"V acatar **clears the path for future relitigation of the issues between the parties and

eliminates a judgment, review of which was prevented through happenstance.'” UL5. Bancorp
Mortgage Co. v. Bonner Mall Partnership, 513 U.S. 18, 22-3 (1994) (emphasis added) {citation
omitted).

It would seem to be unnecessary to explain the major purpoge test to the FEC in light of
the Agency's 1996 brief before the United States Supreme Court in FEC v, Akins, 52408, 11,
in which it described it quite well in support of its position {although failing to concede the
debate over the major piLrpose Versus a major purpose). Similarly, a quite clear understanding of
the major purpose doctrine underlay the First General Counsel’s Report in MUR 4340, in which
the FEC recently closed an enforcement matter against Campaign for America and its founder,
Jerome Kohlberg, However, the current Notice evinces a different approach.

"Under FECA, a political committes is defined as “any committes, club, association, or
other group of persons™ which makes direct contributions to a candidate. 2 U.5.C. § 431(9)}(A)();
see also Akins, 101 F.3d at 734 (“Expenditures have been classified by caselaw and FEC
interpretation to include . . . direct contributions fo a candidate.”).

Comments of the James Madison Ceater for Free Speech Page 7
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mmmicaﬁmsmdcpmdemnfacmﬁidmﬂme“[i]ndepmdmtmdiummthemon
protected form of political speech.” Akins, 101 F.3d at 742.

: ; expenditures over the statutory amount as long as such
dlshmemmts‘mr:lnhmnd do not become that organization*s major purpose, The :listin?tlilun
betwcunmbuunnsand independent expenditures set forth in Akins is not pertinent 1o the
@pl:cﬂunofmﬁmajyrpumnmmmmmmemajmmmhdui@dm
proﬁmmqpmuﬂymgaaedhhmadvm.mmﬁmﬁwmﬂmofﬂntwmf
pnlfhcalanuwt}'engagedin. The very idea of the major purposs test is that the heavy reporting,
registration, mmrdkeepinsmddisclmuremquimmtuwednnpoﬁﬁulmmﬁm are toQ
great a burden on the First Amendment rights of organizations whose major purpose is not
electoral advocacy. |

Thus, the pertinent question is “what is an organization®s major purpose.” The dichotomy
3et out in Akins between contributions and independent expenditures is not n. pertinent Inquiry as
to the application of the major purpose test. Tn Buckley, the Supreme Court overaid the major
purpose test on the definition of “political committee™ found in the FECA — the same definition
found in Akins — which includes orgenizatibns that meke contributions or expenditures in excess
of $1,000 in & calendar year. Ses alsg MCEL, 479 U.S. at 253 n.6. Hence, it was the intent of the
Supreme Court to protect all groups whose major purpose is not to make contributions to
candidates and/or make communications expressly advocating the election or defeat of a
candidate from being subjected to the panoply of burdensome requirements impoaed upon
political committeas regardless of the type of political activity the organization chooses o
engage in — contributions to candidates or independent expenditures.

C.  Communications Not Expressly Advocating the Election or Defeat of a
Candidate Are Not Relevant in Determining an Organization’s Major
Purpose.

Other than contributions made to a candidate, only communications that expressly
advocate the election or defeat of a candidate are relevant in the determination of an crganiza-
tion's major purpose. In its discussion of the reporting requirements found at § 434(e), the
Buckley Court narrowly construed the definitlon of “expenditure,” found within the definitton of
political commiittee, “to reach only funds used for comemunications that expressly advocate the
clection or defeat of a . . . candidate” since if not so construed it “could be interpreted to reach
groupd engaged purely in issue discussion.” 424 U.S. at 79-80. Further, “[a]s the Fourth Cireuit
noted in . . . Bartlest, for the definition of ‘political committee’ to be constitutionally applied, it
must ‘finclude] ondy those entities that have as s major purpose engaging in express advocacy in
support of a candidate, [i.e..], by using words such as ‘vote for,’ ‘elect,’ ‘support,” *vote against,’
“defeat,’ or *reject.’” CARE, Civil No. 5:00-CV-554-BO(3), slip op. at 15 (quoting Bartler, 163
F.3d 705, 712 (4th Cir. 1999) {quoting Buckley, 424 U.S. at 44 n.52) (emphasis added}).

Moreover, the Fourth Circuit recently held that “the Supreme Court adopted a bright-line
rule” that “requires the use of express or explicit words of advocacy of the election or defeat of a
candidate before the communication may be regulated” at all, Perry, 231 E.3d at 160. The Fourth
‘Circuit recognized that the Supreme Court “refused to adopt a standard allowing regulation of
any advertisement that mentions a candidate’s stand on an issue.” Id. (citing Buckley, 424 U.S. at
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42-43). “The Fourth Circuit has steadfastly adhered to the bright-line “express advocacy” test
from Buckley.” Id.; see also Bartlets, 168 F.3d at 712-13; Virginia Soc'y for Human Life, Inc. v.
Caldwell, 152 F.3d 268, 270 (4th Cir. 1998); FEC v. Christian Action Network, 110 F.3d 1049,
1051 (4th Cir. 1997) [“CAN IF"); FEC v. Christian Action Network, 8§94 F. Supp. 346 (W.D. Va.
1995), aff"d per curiam, 92 ¥.3d 1178 (4th Cir. 1996) [ “CAN I"]. These Fourth Circuit decistons
are convineing in their logie, cotrectly applying the constitutional principles articulated by the
United States Supreme Court.®

Thus, sy discussed below, io include communications that do not expressly advocats the
elaction or defeat of a candidate, i.e,, 1ssue advocacy communications, to determine whether an
organization is deemed a political committes and, therefore subject to political committee
requirements, would be an unconstitational regulation of issue advocacy.

D. The Major Purpose of an Organiation Is Determined Either by its
Central Organizational Purpose or Relative to the Majority of ifs
Disbursements.

If an entity makes direct contributions to candidates andfor expenditures on express

advocacy, it cannot, under the First Amendment, be required to register as a “committes” unless
“the major purpose of [the entity] is the nomination or election of a candidate.” Buckley, 424

*Other courts applying Buckley have also required express words of advocacy before
allowing government regulation of campaign speech.” Perry, 231 F.3d at 161. See Mortham, 98-
770-CIV-ORL-19A, at 11 n.8, 9, aff d per curiant, Lamar, 2001 U.5. App. LEXTS 613; Citizens
for Responsible Gov't State PAC. v. Davidson, 2000 U.S, App. LEXIS 33727, *22-26, (10th Cir.
Dec. 26, 2000); Fermont Right to Life Comm. v. Sorrell, 216 F.3d 264, 275-77 (2d Cir.2000)
Iowa Right to Life Comm. v. Williams, 187 F.3d 963, 969-970 (8th Cir. 1959); Brownsburg Area
Patrons Affecting Change v, Baldwin, 137 F.3d 503, 506 (7th Cir. 1998); Maine Right To Life
Comm., 914 F. Supp. 8, 12 {D. Me. 1996), aff"d per curians, 98 F.3d 1 {13t Cir. 1996) (“[W]e
affirm for substantially the reasons set forth in the district court opinion.”), Faucher v. FEC, 928
F.2d 468, 472 (1st Cir. 1991); FEC v, Furgaich, 807 F.2d 857 (5th Cir, 1987); FEC v. Central
Long Island Tax Reform Immediately Comm., 616 F.2d 45, 53 (2d Cir. 1980) (en banc); Richey
v. Tyson, 120 F. Supp. 2d 1298, 1309 (5.D. Ala. 2000); Leake, 108 F. Supp. 2d at 51-11; South
Carolina Citizens for Life v. Davis, C.A. No. 3:00-124-19 (D.8.C. Feb. 9, 2000); Virginia Soc'y
for Human Life v. FEC, 83 F, Supp. 2d 668 (E.D. Va. 2000); FEC v. Freedom s Heritage Forum,
Civil Action No. 3:98 CV-549-8, at 5-8 (W.D. KY Sept. 29, 1999); FEC v. The Christian
Coalition, 52 F. Supp. 2d 45, 62 (D.D.C. 1999); Kansans for Life v. Gaede, 38 F. Supp. 2d 928
(D Kan. 1999); Right to Life of Mich. v. Miller, 23 F. Supp. 2d 766 (W.D. Mich. 1998); Planned
Parenthood Affiliates of Mich., Inc. v. Miller, 21 F. Supp, 2d 740 (E.D. Mich. 1998) (same});
Right To Life of Dutchess County, v. FEC, 6 F. Supp. 2d 248 (3.D. N.Y. }1998); Clifton v. FEC,
927 F. Supp. 493, 496 (D. Me, 1996), aff"d on other grounds, 114 F 3d 1309 (1st Cir. 1997);
FEC v. Survival Educ. Fund, 1994 WL 9658, at *3 (§.D. N.Y. Jan. 12, 1994), aff"d in part and
rev'd in part on other grounds, 65 F.3d 285 (2d Cir. 1995); FEC v. Colorado Republican Fed
Campalgn Comm., 839 F. Supp. 1448, 1456 (D. Colo. 1993), rev'd, 59 F.3d 10135 (10th Cir.
1995), vacated and remanded on other grounds, 116 8, Ct. 2309 (1996); West Virginians For
Life v. Smith, 919 F. Supp. 954, 959 (3.D. W.Va. 1996); FEC v. NOW, 713 F. Supp. 423 (1989),
FEC v. AFSCME, 471 F. Supp. 315, 317 (D. D.C. 1979).
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U.S. a1 79; see also MCFL, 479 U.S, at 252 n. 6; Bartlert, 168 F.3d at 712. Implicit in this
constitutional protection is that the major purpose of an organization is determnined either by its
central organizational purpose, as evidenced by its public statements of its purpose, see MCFL,
479 1J.5. at 625 n. 6 (MCFL’s “central orgamizational purpose is issue advecacy, although it
occasionally engages in activities on behalf of candidates™); see also GOPAC, 917 F. Supp. at
859 (“The organization's purpose may be evidenced by its public statements of its purpose.™) or
relative to the majority of its disbursements, i.¢., more than 50 percent. See MCFL, 479 11.8. at
262 (“[SThould MCFL’s independent spending [on express advocacy] become so extensive that
the organization's major purpose may be regarded as campaign activity the corporation would be
clagsified as a political committee.”). See also GOPAC, 917 F. Supp. at 858; Wisconsin Mfrs &
Commerce v. Wisconsin Elections Bd,, 918 F. Supp, 1200, 1206 (W.D. Wisc. 1997).

Since the major purpose test was created by the Supreme Court in Buckiey to protect
issue advocacy groups that only occasionally or incidentally engage in express advocacy of a
candidate from suffering the many burdens imposed upon political committees, it is only logical
10 fregt 8n organizetion as a political committee when it is its major purpose to engage in
electoral advocacy, It iy 1llogical, however, to treat ax organization as a political committes when
it only occasionally or incidentally engages In electoral advocacy — for this activity, an independ-
ent expenditare report can be required. Consistant with this logic, the two tests described are the
only eppropriate ones for establishing the major purpose of an organization.

I The FEC May Not Regulste Issue Advocacy, Which Is Pratected by the
“Express Advocacy” Test.

To pratect First Amendment freedom, the Supreme Court has created a bright line
between permitted and proscribed regulation of political speech, Government may only regulate
2 communication that “expressly advocates the election or defeat of a clearly identified candi-
date” (“express advocacy”™), by “explicit words” or “in express terms,” such as “vote for,”
“support,” or “defeat.” Election-related speech that discusses candidates’ views on issues is
known by the legal term of art “issue advocacy.” Although issue advocacy undoubtediy
influences elections, it is absolutely protected from regulation — even if done by corporations,
labor unions, or political parties.

The Supreme Court has recognized that the freedom of speech is both an inherent liberty
and a necessary instrument for limited representative government,® The Court observed that “[i]n
a republic where the people[, not their legislators,) are sovereign, the ability of the citizenry to
tnake informed choices among candidates for office is essential, for the identities of those elected
will inevitably shape the course that we follow as a nation.™ As a result, “it can hardly be
doubted that the constitutional guarantee [of the freedom of speech] has its fullest and most
urgent application precisely to the conduct of campaigns for political office.™!

"MCFL, 479 U.S. 238, 257 n.10.
Buckley, 424 U.5. at 14-15,
"d. at 15 (citation omitted).
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The seminal case is the 1976 decision in Buckley, where the Supreme Court was faced
with constitutional questions regarding the post-Watergate amendments to the Federal Election
Campaign Act ("FECA™) — which was by far the most comprehensive attempt to regulate
election-related communications and spending™ to date. One of the more nettlesome problems
with which the Court struggled was the question of what speech could be constihutionally subject
to government regulation. The post-Watetgate FECA was writien broadly, subjecting any speech
to regulation that was made “relative to e clearly identified candidate™* or “for the purpose of . .
. influencing™ the nomination or election of candidates for public office.'*

In considering this question, the Court recognized that the difference between issue and
candidate advocacy often dissipated in the real world:

[T]be distinction between discussion of issues and candidates and advocacy of the
clection or defeat of candidates may often dissolve in practical application. Candidates,
especially incumbents, are intimately tied to publlc issues involving legislative proposals
and governmental actions. Not only do candidates campaign on the bagis of their
positions on various public issues, but campalgns themselves generate issues of public
interest,'*

Thus, the Court was faced with a dilemme~ whether to allow regulation of issue advocacy
because it might influence an election ¢r to protect jasus advocacy because it is vital to the
conduct of our representative democracy, even though it would infliience elections.

The Court resolved this dilemma decisively in favor of protection of isaue advocacy.
First, the Court recognized that “‘a major purpose of [the First Amendment] was to protect the

12The fact that laws regulate the spending of money on speech, rather than the speech
itself, does not change the constitutional calculus. As the Court explained in Buckey,

A restriction on the amount of money a person or group can spend on political communi- s
cation during a campaign necessarily reduces the quantity of expression by restricting the
number of issues discussed, the depth of their exploration, and the size of the audience
reached. This is because virtuelly every means of communicating ideas in today’s mass
seciety requires the sxpenditure of money.

Id at 18-19. Thus, “[bleing fres to engage in unlimited political expression subject to a ceiling
on expenditures ia like being free to drive an automobile as far and as often as one desires on a
single tank of gasoline.” fd. at 19 n.18.

NSection 608(e)(1) limited expenditures by individuals and groups “relative to a clearly
identified candidate™ 1o $1,000 per year.

“Section 43 1(e) and (f) defined the terms “contribution” and “expenditurs” for the
purposes of FECA's disclosure requirements in then Section 434(e).

SBuckiey, 424 U.S. at 42-3.
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free discussion of governmental affairs . . . of course inolud[ing] discussions of candidates.”!®
Thus, the Court concluded that izsue advocacy was constitutionally sacrosanct:

Discussion of public issues and debate on the qualifications of candidates are integral to
the operation of the system of government established by our Congtitution. The First
Amendment affords the broadest protection to such political expression in order “to
agsure [the] unfettered interchange of ideas for the bringing about of political and social
changes desired by the people.™”

Second, in order to provide this broad protection to issue advocacy, ﬂwﬂuurtaduptadﬁte
bright-line “express advocacy™ test which limited government reguiation to only those communi-
cations which “expressly advocate the election or defeat of a ¢learly identified candidate.” in
“explicit words™ or by “express terms.”** In go doing, the Court narrowed the reach of the
FECA's disclosure provisions to cover only “express advocacy.”” A decade jater, the Court
reaffitmexd the express advocacy standard and epplied it to the ban on corporate and labor union
contributions and expenditures in connection with federal elections.®

Finally, not even the interest in preventing actyal or apparent corruption of candidates,
which was found sufficiently compelling to justify contribution limits, was deemed adequate to
regulate issue advocacy. The Court rejected this interest even though it recognized that izsue
advocacy could potentially be abused to obiain improper benefits from candidates, !

In adopting a test that focused on the words actually apoken by the speaker, the Court
expressty tejected the argument that the test should focus on the intent of the speaker or whether
the effect of the message would be to influence an election:

[Wlhether words intended and designed to fall short of invitation [to vote for or against a
candidate] would miss the mark is & question both of intent and of effect. No speaker, in
such circumstances, safely could assume that anything he might say upon the general

subject would not be understood by some as an invitation. In short, the supposedly clear-

*Id {citation omitted).
71d. at 14 (citation omitted) (emphasis added),

"id at 43, 44. To ensure that there was not any confusion abowt the meaning of “express
advocacy,” the Court gave examples of such “express terms™ — ““vote for,” ‘elect,’ ‘support,’
“cast your ballot for,” Smith for Congress,’ "vote against,’ ‘defeat,” ‘reject.’” Id at 44 n.52.

13Id. at 80; see also Bopp & Coleson, The First Amendment iy not a Loophole: Protecting
Free Expression in the Election Campaign Contexr, 28 UW.L.A. LAw REv. 1, 11-15 (1957).

BMCFL, 479 U.S. at 249 (“We therefore hold that an expenditure must constitute
‘express advocacy’ in order to be subject to the prohibition in § 441b."); see also id. (“finding of
express advocacy dependfs] upon the use of language such as “vote for,’ *elect,” “support,’ etc.”}

(citations omitted),
U Buckley, 424 U.S. at 45.
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cut distinction between discussion, laudation, general advocacy, and solicitation puts the
speaker in these circumstances wholly at the mercy of the varied understanding of his
hearers and consequently of whatever inference may be drawn as to his intent and
meaning.

Such a distinction offers no security for free discussion. In these conditions it blankets
with uncertainty whatever may be said. It compels the speaker to hedge and trim

Some claim that the Court was not sufficiently farsighted to see the effect that issue
advocacy would eventually have in influencing elections and, if we only bring this & their
attention, then the Court will allow government regwlatian of it. However, the Cowrt made clear
that it was not so naive:

Public discussion of public issues which also are campaign issues readily and often
unavoidably draws in candidates and their positions, their voting records and other
official conduct. Discussions of those issues, as well as more positive efforts to influence

public opinion on them, tend natursily and inexorably to exert some influence on voting
at elections.?

As a result, the Court explicitly endotsed the use of issue advocacy to influence elections:

So long as persons and groups eschew expenditures that in express tenms advocate the
election or defeat of a clearly identified candidate, they are free to spend as much as they
want to promote the candidate and his views.?

The several lower federal courts and state courts that have been faced with restrictions on
issue advocacy have faithfully adhered to the “explicit” or “express” words of advocacy test
according to its plain terms.

214, st 43 (citation omitted). Some espouse the view that the express advocacy test was
intended only to fix the vagueness problem, which this passage addresses, but they ignore the
Court’s confirmation that the express advocacy limitation was alse imposed on the FECA “to
avoid problems of overbreadth.” MCFL, 479 U.S. at 248 (citing Buckiey, 424 U.S. at 80).

B Buckiey, 424 U.5. at 43 n.50 (citation omitted).

“14, at 45, Some argue that the “express advocacy” test was ill considered by the
Supreme Court. The evidence does not admit this conclusion. The Court reiterated the “express
advocacy” test in eight different passages throughout its opinion. /¢, at 43, 44,44 n.52, 45
(twice), 80 (thrice). Others, contend that the “express advocacy™ test is a “magic words” test —
that so long as the words used in Buckley’s footnote 52 are avoided, political speakers wvoid
regulation. Footnote 52 belies this view: “This construction would restrict the application of
§ 608(e)(1) to communications containing express words of advocacy of election or defeat, such
as ‘vote for,” . .. .” (Emphasis added.) Thus, the Court adopted an “explicit words of advocacy™
test, not a “magic words" test.
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The weight of authority is indeed heavy; the express advocacy test means exactly what it
sdys. Regulations seeking to regulate more than explicit words of advocacy of the election or
defeat of clearly identified candidates are “impermissibly broad™®* undar the First Amendment.

111, Based on These Criteria, Much of What the FEC Proposes Is Unconstitu-
tional,

The Notice, especially the final proposed rule change, evinces an effort to avoid the twin
criteria of the “major purpose” and “express advocacy™ tests. For example, while cormments are
elicited a3 to whether to incorporate the “major purpose” test into the definition of “political
comeniites,” thete is no effort to do so. And despite the United States Supreme Court's insistence
that issue advocacy must be protected by the “express advocacy” test, the final proposed rule
chenge repeatedly refers to “infleencing” federal electiony, instead of anywhere incorporating
“express advocacy™ language in the definitions of “contributions™ and “expenditures.” 66 Fed.
Reg. at 13687.

A, The Supreme Court’s Criterion for What Constitutes “the Major
Purpose” of an Organization Is Largely Ignored by the Proposais.

As to the “major purpose” test, it wiuld be useful for the FEC to incorporate a definition
as outlined above. However, “Altemnative 1: Percentage of Disbursements” is overbroad because
it would consider “disbursements . . . for the putpose of inflvencing federal and non-federal
elections.” Id at 13685. “Altemative 2: Percentage of Time and Disbursements” sufers from the
same overbreadth flaw, while “Alternative 3" shows the correct approach by limiting consider-
ation to expresa advocacy and contribution expenditures as compared to total expenditures. The
Notice admits that “[tJhis approach is consistent with MCFL,” which raises the question of why
there is any debate over which approach to adopt. Id. at 13686,

“Alternative 2* has the further flaw of being overly burdensome in its suggestion that
time —~ and especially volunteer time — be accounted for by &n organization to prove that its major
purpose is not influencing elections. There can be no expectation that the United States Supreme
Court would sustain as a constitutional burden on First Amendments rights the requirement that
targe national organizations like the Sierra Club or the National Right to Life Committee keep
and compile time sheets on myriad volunteers in innumerable locations. An important goel in our
democratic Republic is to get people involved in the marketplace of ideas, advocating the things
they believe in and making their voices heard in goverament. This runs counder to that American
idesl, in addition to being an impossible task and an unimaginable burden.

While the FEC iz proposing the snapshots of a quarter for “assessing major purpose,”
why not consider a month, a week, or a day — maybe the one before an election? The Notice
notes that “once an organization qualifies as a political cotnmittee, it retaitis that status until it
terminates.” /d. When applying for IRS recognition of non-profit status, an organization must
submit evidence of its activity over time, not just in little temporal snapshots, because cormmon
sense dictates that the purpose of sn organization cannot be discovered by a thin sample slice of
time. The same principle should apply here, indicating that a year should be the minitnal time for

HBuckley, 424 U.S. at 80.
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assessing an organization’s major purpose on the basis of its expenditures on express asdvocacy
and contributions as a portion of its total budget.

The proposal of “Alternative 4™ that an expenditure of $50,000 (or some other AMOUnL)
for “election activity” (unconstitutionally overbroad) “or, alternatively, on express advocacy
communications,” “will automatically be deemed to [be} a major purpose,” ignores the judicial
precedent cited above. It endeavors to convert a minor purpose into “the major purpose™ of an
crganization. There is no constitutional warrant for this.

B, The Supreme Court’s Criterion for What Constitites Permissible Regn-
lations of Coniributions and Expenditares Is Largely Ignored by the
Proposals,

A3 1o the proposed definitions of “contribution” and “expenditure,” this new rule would
amount to & complets rewrite of all the regulations ever promulgated in this ares, affecting
numerous other provisions. The proposals suggested for comment and the proposed new rule
refer repeatedly to “anything of value” for “Influencing” elections. Thisisa plain attempt to
regulste issue advocacy, which is unconstitutionel under the First Amendment and the vagueness
doctrine.

The proposals violate the "express advocacy™ test. A totrent of litigation has determigied
this cannot be done, whetherbyusingnmmemlikenmtutorbyusingvague“inﬂuencing"
language. Particularly egregious is the inclusion of voter guides (which have been the subject of
much litigation and judicial solicitude) in the proposed definitions of “expenditure™ that ban
choices made on the basis of target audience voting behavior or en the basis of paymentsto a
vendor to create & product “designed o influence one or more federal elections.”

The inclusion of the administrative expenses of a political action committee as an
expenditure prohibited by 441b where donors are told “that donations wil be used to influence a
federal election” is likely even ultra vires for being beyond the statutory authority of 2 U.S.C,
441b(2XC) (providing an exception to the ban on corporate expenditures that are for “the
establishment, administration, and solicitation of contributions to 2" PAC.

[n sum, most of what the FEC proposes in its proposed rule is unconstitutional, The
useful and constitutional things proposed in the Notice that it could do the FEC does not do in its
proposed rule. It would be useful to the public if the FEC would enact rules that strictly reflect
the constitutionally-mandated “major purpose” and “express advocacy” tests.

Comments of the James Madison Center for Free Speech Page 15
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Re: Advance Notice of Proposed Rulemaking ("ANPRM") 2001-3, 66 FR 13681
Dear Ms. Smith: "

The National Right to Work Committee ("NRTWC") files these comments in response to
ANPRM 2001-3, which proposes to amend the definitions primarily of "political organization”
and secondarily of "contributions” and "expenditures.”

NRTWC is a nonprofit organization incorporated in Virginia and sxempt from federal
income tax under § 501(c)(4) of the Internal Revenue Code ("IRC"). NRTWC’s purpoae is to
educate the public on and to advacate voluntary unionism, that is, the concept that employeas
ought to have the right, but not be compelled, to join or suppart labor organizations.

That purpose may be adversely affected by any rule or regulation that creates too expansive
a definition of the terms under consideration, i.e., "political committes,” "eontributions,” and

“expenditures.” These termy should be kept strictly within their constitutional boundaries under
the Pirst Amendment to the Constitution of the United States,

The Commission should proceed with the utmost caution, leaving generous breathing space
for the exercise of First Amendment freedoms by American citizens. Any poorly conceived or

expansive regulation will chili speech and associational activities that the Commission is precluded
from regulating. See, Buckley v. Valeo, 424 U.8. 1 (1976), and its progeny.

As its touchstone, the Commission should keep in mind the simple, absolute langnage of
the First Amendment, which states in a concise forty-five words:

Congress shall make no law tespecting an establishment of

religion, or prohibiting the free exercise thereof; or abridging the
freedom of gpesch, oc of the press; or the right of the people -
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"Amanicasy it have P Fightdig not by compalisy (o joln inlwpesmiom”




Federal Election Commission

(Emphasis added.) The Commission should emulate our Founding Fathers and respect thess
citizenship rights of all Americans.

SEECIFIC COMMENTS
A, “Major Purpose™ Test

The “major purpose” test should be based on whether an organization devotes more
than fifty percent of its resources on activities that can be regulated by the Commission.

This would correspond with the way the Internal Revenue Service ("IRS") distinguishes
between social welfare organizations, such as ours, and political commitiees under § 527 of the
Internal Revenue Code ("IRC"). IRS uses a "primary purpose” test:

In order to qualify for examption under sectlon 501{c)(4) of the Code, an
organization must be primarily engaged in activities that promote social welfare.
Although the promotion of social welfare within the meaning of section
1.501(c){4)-1 of the regulations does not include political campaign activities, the
regulations do not impose a complete ban on such activities for section S01{c){4)
organizations. Thus, an organization may carry on lawful political activities and
remain exempt under section 5¢1(c)(4) az long as it is primarily engaged in
activities that promote social welfare.

Rev. Rul, 81-95, 1981-1 C.B. 332 (emphasis added).

“Primary” has an easily understood, common meaning, i.e., "soraething that stands first
in rank, impertance, or value.” Websrer’s Seventh New Collzgiate Dictionary, G. & C. Merriam
Co. Springfield, Mass, 1971,

The Commission’s proposal to use an "at least 50% " test, by definition, would not identify
a "primaty" purpose because, if an organization had only two purposes, with a 50/50 split, neither
would be “primary.”

Using a “primary,” i.e., "more-than-50%" test would alleviate the difficulty of an
organization being classified 25 one type of entity for IRS purposes and another type of entity for
purposes of the Federal Election Campaign Act ("FECA" or the "Act").
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B. "Time for the Computation or Assessment.”

In determining the “primary” purpose of an organization, the Commission should consider
an organiration’s activities from an historical perspective, such as is done for the "public support”
and "excessive lobbying” tests applicable to IRC § 501(c)(3) arganizations, which are baged on
a four-year aversging tesr in recognition of the fact that events and issues in certain years may
propel organizations to apply more of their resources to one activity or another in particular years,
but they average out over a period of time. See, ¢.g., the attached pages 3 and 5 from IRS Form
990, Schedule A (2000). This approach would be consistent with Buckley v. Valeo's recognition
that:

Candidates, especially incumbents, are intimately tied to public issues involving
Jegislative proposals and governmental actions. Not only do candidates campaign
on the basis of their posirions on various public issues, but campaigns themselves
generate ssues of public interest. ™

* In connection with another provision . . ., the Court of Appeals
concluded: "Public discussion of public issves which also are campaign issues
readily and often unavoidably draws in candidates and their positions, their voting
records and other official conduct. Discussions of these issues, and as well more
positive efforts to influence public opinion on them, tend naturally and inexorably
to exert some influence on voting at elections, "

Buckley v, Valeo, 424 .S §, 42 & n. 50 {1976) {ciration omittad).

C. Alternative 3. Percentage of Disbursements Spent on Communications Contalning Express
Advocacy.

A Tprimary” purpose test, discussed under "A”" above, should be combined with
Alternative 3.

Under Buckley, FEC'v, Massachuserts Citizens for Life, 479 U.S. 238 (1986) ("MCFL"),
and their progeny discussed under che Alternative 3 proposal, the Commission cannot
constitutionally regulate any communications that do nor constitute “express advocacy."
Therefore, the Commission cannot constitutionally use any other communications as a pretext to
scoop issue discussion groups into the Commission’s definition of “political committee,” with all
of its ramifications.

The only disbursements or activities the Commission can constitutionally use to regulate
organizations under the Buckiey and MCFL line of cases are: (1) contributions to federa)
candidates, political committess, and political pasties, including in-kind coneributions; (2) express
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advocasy communications to the general public, otherwise known as independent expendirures;
and (3) partisan registration and get-out-the-vote activities. Corporations (far-profit and non-
profit) and labor organizations, of course, are prohibited from making such disbursements. 2
U.5.C. § 441b.

it makes no logical sense to use disbursements for activities the Commission is
constitutionally barred from regulating as part of the pool of disbursements used to classify the
organization as a "political commitiee” under the Act. That is a contradiction in terms.

D. Dollar Threshold — Alternative 4.

Under Alternative 4, the Commission proposes to subject organizations to “political
committee” status merely if a dollar threshold of disbursements, say $50,000, is made,
irrespective of the organization’s wial expenditures.

This proposal makes no sense, practically or constitutionally.

If an otganization becomnes a political committee, all of its contributions and expenditures
become subject to reporting and disclosure, and the organization becomes subject to onsrous
contribution limits and prohibitions. See, 2 U.S.C. §§ 432, 434, and 4d1a(a), () and (h), and
related regulations.'

Such compelled disclosure, as well as restrictions on contributions, would represent an
incredible infringement of the First Amendment right to agsociate in private, recognized in
Buckiey, 424 .5, at 12, n.10, citing NAACP v. Alabama, 357 U.S. 449 (1958) and Bates v.
Lirle Rock, 361 1.8, 516 (1960), for all the other purposes such organizations exist, including
"issue discussion.”

Does the Commission seriously contemplate forcing a $5,000,000 per year social welfare
otganization, exempt under IRC § 501(c)(4), to disclose its entire donor list year after year, and
all of its expenditures, and restricting its sources of donations, just because the organization may
have spent $50,000 in one year on activity subject to the Act?

E. Proposed "Political Committee” definition.

The Commission proposes to give several examples of “contributions” and "expenditures”
that would be used to satisfy the $1,000 statutory threshold 1o regulate groups as "political

' As the Commission itself notes, "political commitiee® status continues indefinitely until the
commiitee "terminates” or is “terminated” under 11 C.F.R. § 102.
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committees,” The Commission’s proposals are flawed for a number of reasons.
1. Contributions.

The first contribution proposal, "[m]oney . . . received as the result of a solicitation, the
express purpose of which was to raise money to influepce federal elections” (smphasis added),
flouts Buckley's admonition that “Issue discussion® can “influence” federal slections, but that does
not make it constitutionally subject to regulation under the Act. Only “express advocacy"
communications are subject to the Act. Buckiey, at 42-44.

Many Americans simply exercising their presumed citizenship rights to speak out,
associate, and attempt to influence public potley debates, raising and spending money in the
process, will have to watch their words carefully - in George Orwellian style — or they may easily
be caught by this regulation. .

How many average Americans will even know that the FEC has made the phrase
"Influsnce federal elections,” aboo in fund-raising copy? How many fund-raisers will know that
they must excise this phrase from their writing?

Novice fund-raising writers had better beware, the FEC will become the thought-police
agency of the countryl

To cure this constitutional vaguensss, the explanation for this change, at 66 FR 13683,
should be incorporated in the actual regulation,

The second, "{mjoney . . . received from a political committee . . ., except money . , .
received by an organization qualifying for tax exempt status purswant to 26 U.S.C. 501{c)(3)"
ignores the fact that political committees, as JRC § 527 organizations, are not prohibited from
using their funds for purposes other than federal electioneering. The only consequence of doing
30 is that the political committee will have to report the expenditure and pay a § 527 tax on the
lesser of the sxpenditere or the committee’s net investment income.

If the political committee donor is not prohibited from spending its funds on non-
electionsering activity, and if the recipient is an independent organization retaining its own control
over its activities and expenditures, there is no logical reason to treat the donee organization as
a political committee. This would be substantial overreaching by the Commission.

Section 501(c)(3) organizations are not political committees, but that does not mean that
§ 501(c)(4) organizations and others should be presumed to be political committees just because
they receive contributions from political committees,
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Organizations are not typically aiter egos of their donors. The only types of organizations
which may be alter egos of their donors, and thus of concern to the Commission, are organizations
conirolled by candidates, political parties, and political committees.

Any other type of organization should be of no concern to the Commission under this
regulation.

The Comumission's explanation for this provislon, at 66 FR 13683, reveals the
Commission’s ynconstitutional goal, i.e., to tréat donee organizations as "political committess”
without any inquiry into the donee organization's activities or use of the funds.

But, if the donec organization never engages in activities subject to the Commission’s
Jurisdiction, the Commission will never succeed in regulating the donee,

The third, "[m]oney . . . received by an organization that is expressly authorized by its
charter, . . . or other organizational documeni 10 engage in activities for the purpose of
influencing federal elections,” begs the question.

As Buckley pointed out many years ago, issue discussion activities can "influence” faderal
tlections, Thus, an organization could be organized, wholly or partially, “to infiuence faderai
elections” and do so exclusively through “issue discussion” activities. This would not give the
Commission any jurisdiction over the organization,

The fifth, *[m]oney . . . received by [a § 527 organizarion that] does not restrict its
activities to influencing . . . elections to state or local public office . . . .," ignores the fact thar
such an organization may engage exclusively in issue discussion activities and never engage in
activity subject to FEC jurisdiction under the "express advocacy/issue discussion” dichotomy.

2, Expenditures.

The first expenditure proposal is a parallel to the first contribution proposal and suffers
from the same defect.

The third, "[playments or costs associated with any general public political communication
that refers to a candidate for federal office, whete the intended audience has been selected based
on its voting behavior,” and the fourth, which is similar, ignore the fact that the subject
communications would not amount to "express advocacy.” At most, they would be issue
discussion, whick docs not support Commission jurisdiction. These proposals shou!d encompass
only express advocacy communications,

P.B7
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The fifth, "(playments made to 8 commercial vendor for a service or product, with the
express understanding that the service or product be designed to influsnce one or more federal
elections,” continues to invoke the long-sincs discredited, constitutionally vague, “election
infiuencing® language, which led the Buckley Court to fashion the "express advocacy/issue
discussion™ dichotomy.

Isaue discussion can and does Influence faderal elections| The Commission needs to accept
that. The Commission also need to accept the fact that it cannot regulate issue discussion, no
matter how much issue discussion may influence elections. See Buckley and MCFL!

CONCLUSION

With this ANPRM, the Commission, once again, manifests a desire to exceed the
constitutional limits on its jurisdiction and, once again, threatens the exercise by Americans of
their First Amendment rights to associate and petition their government for redress of grisvances,
and freedom of speech.

The Commission should ¢ither abandon this project or substantially revise its proposal to
conform with the "express advocacy/issue discussion” dichotomy enunciated by the U5, Supreme
Court in Buckley and MCFL, and adopt a "more than 50% of dishursements or activities" major
purpose test, measured on an average over, say, a four-year period.

Respectfully submitted,

Mark A. h;%/

Sr. Vice President

MAM/emm
Enclosures, A/S
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Re: Advance Natice of Proposed Rulemaking

Dear Mis. Smith:

1 am writing on behalf of the National Rifle Association of America to cornment on the
Commission’s Advance Natice of Proposed Rulemaking published in the Federal Register on March
7, 2001, which proposes possible amendments to 11 CFR 100.5. In particular, NRA is concerned
with the proposed new description to the definition of “contribution” numbered (1) and the proposed
new descriptions to the definition of “expenditure” numbered (1), (3}, (4), and (5). NRA also

believes that, concerning the concept of “major purpose,” the Commission should consider adoption
of Alternative 3.

Contribution definition (1): “Money, services or any other thing of value received as the result
of a solicitation, the express purpose of which was.10 raise money to influence federal elections.”

In Buckleyv. Yaleo. 424 U.S. 1 {1976). the Court made clear that the phrase “for the purpose
of . .. influencing” federal elections encompasses issue advocacy as well as express advocacy. 424
U.S. ait 79. Thus, this proposed new description would encompass money received which was

solicited for issue advocacy. To bring this proposed new description within constitutional bounds,
it should be amended as follows:

Money, services or any other thing of value received as the resuit of a solicitation, the

express purpose of which was to raise money to-infloermee gxnressly 1o advocate the
glection or at of candidates in federal elections.




Expendj finition {1): “Payments or costs associated with the organization’s solicitation
of money or any other thing of value, where the solicitation appeals to donors by stating that
donations will be used 1o influence a federal election.”

As with Contribution definition (1), this proposed new description would encompass money
received which was solicited for issue advocacy. Indeed, in FEC v. MCFL, 479 U.S. 238 (1986), the
Supreme Court has already held that the “term ‘expenditure’ encompassed *only funds used for
communications that expressly advocated the clection or defeat of a clearly identified candidate.*”
479 U.5. at 248-49. To bring this proposed new de.scnptmn within constitutional bounds, it should
be amended as follows:

Payments or costs associated with the organization’s solicitation of morey or any
other thing of value, where the solicitation appeals to donors by stating that donations

will be used expressly to advocate the etection or defeat of gandidates in torinfiuence

# federal elections.

Expeqditure definition (3): “Payments or costs associated with any general public political
communication that refers to a candidate ‘for federal office and has been tested to determine its
probable impact on the candidate preference of voters.”

This proposed new description encompasses generat public political communications which,
after testing, have been found not ta have had an impact on candidate preference. Plamiy, if an “issue
ad” has been tested and found not to have an impact on candidate preference, it is likely in fact an

“issue ad,” not express advocacy. As issue advocacy, not express advocacy, it is protected speech -

under Buckley v. Valeo and FEC v. MCFL. Thus, the proposed new description should be amended
as follows:

Payments or costs associated with any general public political communication that

refers to a candidate for federal office, and has been tested to detemnne its pmbablc

impact on the candidate preference of voters, ang stan) )5
onthe ¢ ference of

Expenditure definition (4): “Payments or costs associated with any general public political
comrmunication that refers to a candidate for federal ofﬁce where the mtended audience has been

selected based on its voting behavior.”

This proposed new description appears to assume that selecting an audience based on its
voting behavior converts a communication from issue advocacy to express advocacy. This
assumption not only does not logically follow, but is contrary to Bugkley v. Valeo and FEC v. MCFL,
in which the Court concluded that it was the nature of advocacy that made o commumnication either
express advocacy or issue advocacy. In particular, the Court looked to whether the communication
inciuded “the use of language such as ‘vote for,” *elect,’ “support,” etc., Buckley, . . , at 44, n. 52 .



... FECv. MCFL at 245. Seealso FECv. Christian Action Netwark, Inc., 110 F.3d 1049 (4th Cir.
1997){(explicit words of advocacy necessary for express advocacy).

Moreaver, the contours of the criteria for what constitutes the “audience™ are vague (o the
peint of meaninglessness. The example of “those residing in a specific area” is 2 good example. How
large must an area be to be “specific™? s a state a “specific area” (particularly in a Senate election)?
A congressional district? A county? A city? A precinet?

In light of these flaws, this proposed new description should be deleted in its entirety.

Expenditure definitign (5): “Payments made to a commercial vendor for a service or product,
with the express understanding that the service or product be designed to influence one or more
federal elections.”

This proposed new description again broadly relates to influencing federal elections, which
encompasses issue advocacy as well as express advocacy. It should thus he amended as follows:

Payments made to a commercial vendor for a service or product, with the express
understanding that the service or product be designed expressly to advocate the
election or defeat of candidates in to-infimence-ome-ormere federal elections.

Major purpose: The Commissien should not amend the definition of “political committee™ at
11 CFR 100.5 to contain 2 rebuttable presumption that groups that have a major purpose of
Supporting or opposing one or more federal candidates are presumed to be political cornmittees for
purposes of these rules. A rebuttable presumption is a means of shifting the burden ofproof from the
Commission to a group the Commission believes is a political committee. Ifa group has as 2 major
purpose supporting or opposing one or more federal candidates and the Broup has not registered and
filed reports, the Commission should not be able to avoid the burden of proving that the group is a
palitical committee.

In addition, because Altemative 3 adheres most closely to the Supreme Court's First
Amendment jurisprudence, the Cornmission, should it adopt a regulation at all, should focus on
Alternative 3.

Sincerely yours,

L G

Christopher A. Conte
Legislative Counsel
NRA/ILA
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Rosemary C. Smith

Assistant General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463 -

Re: Advanced Notice of Proposed Rulemaking Definition of Political Committee
Dear Ma. Smith:

[ am writing on behalf of the American Madical Association (“AMA™) to comment on the .

Commission’s Advaneed Notice of Proposed Rulemaking regarding the Definition of
Political Committes, Notice 2001-3, 66 Fed. Reg. 13,681 (March 7, 2001) (the “Notice™).

The AMA is a membership organization that was established in 1847 and incorporated
under Illinois law in 1897, It is exempt from federal income tax pursuant to §501(c)6) of
the Internal Revenue Code. Its membership consists of approximately 291,000 physicians
-and medical students, The AMA is the connected organization of the American Medical
Association Political Action Committee (“AMPAC™), a separate segregated fund which is

registered as a multi-candidate committee pursuant to the Federal Election Campaign Act |

(“FECA™). During 2000, AMPAC received contributions from approximately 54,272
individuals who are members or executive ot administrative personnel of the AMA or
affiliated state or county medical societies or medical association alliances.'

The AMA believes that much of what the Commission is proposing has merit, Several
courts, including the Supreme Court, have stated that the definition of pnllucal conumities
under §301{4)(a) of FECA is limited to organizations whose “major purpose” is campaign
activity. It therefore makes sense to incorporate this concept into the Commission’s
regulations. And several of the proposed examples of “contributions” and “expenditures”
are useful clarifications. Other proposed examples, however, present setious practical and
legal problem and should not be adoptad.

Proposed Examples of Contributions

Proposed examples (i) and (vi) appear to be usefil clarifications of the definition of
contribution.

! The alliances are membership organizations whose members are spouses of medlcal society members. In

Advirory Opinion 1981-55, the Commissicn held that the AMA Allance (then called the AMA Anxiliary) is
an affiliate of the AMA.

iy 324
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Proposed examples (iii}, (iv) and {v) provide that, “Money, services or anything of value
received by,” respectively, “an organization that is expressly authorized by its charter,
constitution, bylaws, articies of incorporation or other organizational document to engage
in activities for the purpose of influencing federal elections,” “an organization that is
controlled by a federal candidate, his or her principal campaign committee, or any other
[authorized] comumittes,” or “an organization that claims tax exempt status pursusnt to 26
U.8.C. 527 and does not restrict its activities to influencing or attempting to influence
elections to state or local public office or offics in a political organization” constitutes
conttibutions. The AMA doss not wish to comment in detail on these propoasals since it
does not have sufficient information regarding the nature and operations of such
organizations. It does seem, however, that these proposed examples are overbroad and
should at least exclude funds solicited and spent for non-political purposes.

Proposed example (ii) provides that the term “contribution™ would include “[m]oney,
services or anything of value received from a political committee. ..except money, services
or anything of value received by an organization qualifying for tax exerapt status pursuant
to 26 U.8.C, 501(c)(3)." This could cause many entities to be treated as political
committees for engaging in activities that are explicitly authorized by Commission
regulations and advisory opinions.

The AMA is particulerly sensitive to this problem because one of these advisory opinions
was issued to the AMA and AMPAC, AO 1984-37 held that AMPAC could donate the
services of AMA employees as in-kind contributions to candidates if AMPAC paid the
AMA the usual and normal chacge for such services prior to the time the services were
performed or the employeess compensated for the time involved by the AMA. Paymenis to
the AMA by AMPAC for such services would be treated as contributions to the AMA
under this proposal.

A similar problem arises under §§114.2(£)(2){i) and 114.9 of the Commission’s
regulations. Section 114.2(f)(2)(i) allows corporations and labor organizations to have
employees work on fundraisers for candidates, use a “list of customers, clients, vendors or
others. ..to solicit contributions or distribute invitations to the fundeaiser,” or provide
catering services for & fundraiser if they receive advance payment of the fair market value
of such services. Sections 114.2(f)(2)(iX(C) and 114.9 alliow the use of corporate and labor
organization facilities for political purposes if the corporation or labor organization is
reimbursed “the usual and normal charge™ for the use of such facilities within “a
commercially reasonable time.” To the extent that such payments are made by a political
committee they would be considered contributions under the proposal.

A corporation or labor organization could easily receive payments exceeding the $1,000
threshold in §301(4)a) of FECA and be required to register as a political committee by
engaging in relatively limited activities of this sort. For example, a contribution of two
days of an employee’s time pursuant to AQ 1984-37 could exceed this threshold. The
AMA does not believe that this result is appropriate.



According to the Notice, the proposed example is intended to, “for example, prevent
national party committees from funneling money into groups that may not report their
disbursements and receipts. Again, an examination of how the money was ultimately spent
would be unnecessary to determine political committes status,” The AMA is in favor of
full disclosure and is not opposed to requiring organizations that receive funds from
political committees that may subsequently be spent to influence federsl elections from
being required to register. But treating the kinds of payments authorized by AQ 1984-37
and §§114.2(E)}(2)Xi) and 114.9 as contributions does not further this purpose. Such
payments are fully reported by the political committee that makes them. The corporations
and labor organizations receiving such payments are precluded by FECA from using such
funds to make contributions or expenditures in connection with & federal election. In this
respect they are analogous to organizations which are exempt under §301¢c)(3) of the
Internal Revenue Code, which are excluded fiom this proposal for this reason.

The Notice suggests adding a “savings clause” which would provide that,
“[n]otwithstanding any other provision of this section, a business entity organized for
profit thet provides goods or services to others at the usual and normal charge for such
goods or services shall not be considered a political commitiee.”

This would narrow the scope of the proposed example somewhat. But membership
organizations, such as the AMA, trade associations and labor organizations are not
tusiness entities organized for profit. Thus the savings clause does not solve this problem
for such etitics. The AMA therefore belicves that either the proposed examples should be
modified to exclude payments authorized by AO 1984-37 and §§114.2(f)(2)(i) and 114.9,
or the savings clanse should be modified to make it clear that an organization shall not be
deemed to be a political committes because it receives such payments,

1t i3 possible that incorporation of a major purpose test into the definition of political
committes might alleviate this problem somewhat. This would depend in part on which of
the proposed alternatives for the major purpose test suggested by the Notice is adopted, If
the Commission adopts Alternative 4 and establishes a dollar threshold, it is possible that
larger organizations would receive sufficient payments for activities to exceed the
threshold, If “major purpose” is defined in terms of a “percentage of disbursements™ or
“percentage of time and disbursements,” a small organization could easily exceed the
threshold during an election year with only a small amount of activity. The AMA therefore
believes that modifying either the proposed example or the savings clause as suggested
above is preferable to relying on a major purpose test to solve this problem.

Proposed Examples of Expenditures

The Notice proposes to add the following five examples of “expenditure” to the
Commission's regulations:

(i) Payments or costs associated with the organization's solicitation of mOoney or
any other thing of value, where the solicitation appeals to donors by stating that
donations will be used to influence a federal election;



(i) Payments or costs deemed to be coordinated expenditures for general public
political cornmunications, pursuant to 11 CFR 100.23;

{iii) Payments or costs associated with any general public political communication
that refers to a candidate for fedetal office and has been tested to determine its
probable impact on the candidate preference of voters;

(iv} Payments or costs associated with any general public political communication
that refers to a candidate for federal office, where the intended aundience has baen
selected based on its voting behavior; or

(v)Paymnmmadztoamnmemialvendnrforaéervieeorpmduchdthﬂw

express understanding that the service or product be degigned to influence one or
more federal elections.

The AMA believes that the first twa proposed examples of expenditures would be
reasonable clarifications of the Commission’s regulations. The last three proposed
examples, however, would treat as expenditures the type of issue advocacy
communications that the courts have consistently held are not expenditures under FECA.
Andg proposed examples (iii) and (iv) would cover communications that are not even
intended to influence federal elections.

In the leading case on FECA, Buckley v. Valeo, 424 11.8. 1, 43-44 (1976), the Supreme
Court held that in order to be constitutional the restrictions on expenditures in FECA
“must be construed to apply only to expenditures for communications that in express terms
advocate the election or defeat of a clearly identified candidate.” To meet this test, the
communication must “include explicit worda of advocacy of election or defest of a
specific candidate.” This limitation was reaffirmed by the Supreme Court in FEC v.
Massachusetts Citizens for Life, 479 U.S. 238 (1986) and has consistently been applied by
the lower courts,

These three examples try to get around this limitation by establishing objective criteria to
identify communications that are intended to influence elections but don’t contsin the
“explicit words of advocacy” required by Buckley. This approach is not constitutionally
permissible. The Supreme Court limited FECA to communications containing express
advocacy in order to avoid restricting constitutionally protectsd discussion of issues. As
one court put it, “FEC restriction of clection activities was not to be permitted to intrude in
any way upon the discussion of issues, What the Supreme Court did was to draw a bright
line that may err on the side of permitting things that affect the election process, but at all
costs avoids restricting, in any way, discussion of public issues.” Maine Right to Life
Commijtee v. FEC, 914 F.Supp. 8, 14 (D. Me.), aff'd, 93 F.3d 1 (1" Cir. 1996). Therefore,
“questions of inteat...are to be excluded from the analysis.” Jowa Right fo Life Committee
v. Williams, 187 F.3d 963, 969 (3™ Cir. 1999). A communication which does not contain
expmsadvacacycannntb&treawdasanexpenditureundereluctionlawcvenifﬂmpemun
making the communication admits that it is intended to influence the outcome of an
election. Perry v. Bartlets, 231 F.3d 155, 161 (4" Cie, 2000North Carolina law).



Furthermore, proposed examples (jii) and (iv) do not, as the Notice claims, “provide an
objective basis for determining if an otherwise independent *issue ad® was in reality
undertaken for the purpose of influencing voters’ preferences with respect to one or more
federal candidates.”

Proposed example (iii) assumes that & communication “that has been tested to determine
its probable impact on the candidate preference of voters” is intended to influence an
election, However, an organization that is testing a communication for other purposes
might also test its impact on candidate preference to learn more about how to influence
¢lections, even if that is not the purpose of the communication, For example, an
organization that ig testing & proposed grass roots lobbying communication to determine

- whether recipients would be likely 1o ask their representative or senator to support or
oppose legislation might also test its effect on candidate prefersnce, even though its sole
purpose in sendling this specific communication is to generate support for its lepislative
position. The proposed example would treat this communication as an expendituse in
conmection with an election even if the test showed that it would have no impact on
candidate preference,

Propased example (iv) assumes that any communication that refers 1o a candidate is an
expenditure if “the intended andience has been selected based on its voting behavior.” The
Notice indicates that this would include communications tergeted to people “residing in a
specific area.” Thus a communication asking the recipients to contact Representative X to
support or oppose legislation would be deemed to be an expenditure if it is targeted to
persons living in Representative X’s district.

This proposed example ignores the fact that there are numerous reasons why an
organization may target an issue advocacy communication to recipients based on their
voting behavior. An organization that wants to influence a particular representative or
senator will naturally target the communication to the constituents of that Tepresentative or
senator. An organization that wants, for example, to generate mail asking & senator to
support Pregident Bush’s proposed tax cut could fogically target A communication to
pﬂsumbeﬁwedmbeRepubﬁcansmmhavemwdforPruidemBushbmtheym
more likely to do what is being requested. To assume, as the proposed example does, that
such targeting is necessarily evidence of intent to influence an election js simply wrong.

For the above reasons proposed examples (iii), (iv) and (v) should not be adopted.

Structure of Regulations

The Notice asks for comments on how the proposed examples should be incorporated into
the Commission’s regulations, Three alternative approaches are suggested: adding the
examples to the definition of political committes and adding a cross reference to the
general definitions of contribution and expenditure; adding the examples to the general
definitions of contribution and expenditure; and having the new examples apply only to
the definition of political committee and leaving the current definitions of contribution and
expenditure unchanged for other purposes.




The AMA believes that the third approach should not be adopted because it is inconsistent
with FECA. FECA contains general definitions of contribution and expenditure that are
applicable for all purposes. The Commission’s regulations should use the same approach.

Either of the other suggested approaches would be legally acceptable. The AMA would
prefer that any examples be added to the general definitions of contribution and
expenditure because this would be less confusing and make it clear that the examples are
part of the definitions for all purposes.

Major Purpose Test

As mentioned above, the AMA believes that it would be appropriate to add a major
purpose test to the definition of political committes.

The Notice suggests four alternatives for adding such a test. The AMA believes that the
fourth altemative, setting a dollar amount of campaign activity, is not appropriate, Any
such thresheld would have be substantially higher than the $50,000 threshold suggested in
the Notice before campaign activity could be considered a major purpose of & large
organization such as the AMA or a national labor organizstion, A threshold that is high
enough to be realistic in such cases weuld be too high to have any practical effect.

It is extremely unlikely that political activities would be considered a major purpose of the
AMA under any of the other suggested approaches. And the major purpose test would not
be applicable to separate segregated funds, such as AMPAC. Thus the AMA does not have
an opinion as which of these approaches would be preferable.

Section 527 Organizations

The Notice asks for comments on how the Commission should address organizations that
are exempt under §527 of the Intemnal Revenue Code and “organizations that are not
organized under” §527, .

Last summer Congress amended §527 to require all organizations that are exempt under
that section and are not political comumittess that file reports with the Comumnission to file
reports with the IRS, Since Congress has determined how the problem of nondisclosure by
§527 organizations should solved the Commission need not do anything,

The Commission has jurisdiction over organizations that are ot organized under §527
only if they are political commitiees as defined in FECA or violate specific provisions of
FECA. The Commission has no authority to requirs disclosure by any organization that is
not a political committee. Therefore all the Commission can db is develop an appropriate
definition of political committee and enforce the requirements that political committess
register and file reports with the Commission, whether or not they are exempt under §527.



I'hope that these cormments are useful. If you have any questions please contact Mr. Leslie
J. Miller of the AMA’s Corporate Law Division at (312) 464-4608 or by e-mail at

lestie miller@ama-assn.org.

Sincerely,

G Lt ottt

E. Ratcliffe Anderson, Jr., MD
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COMMENTS
The Chamber of Commerce of the United States (“Chamber™) submits these comments in
response to the Federal Election Commission’s Advance Notice of Proposed Rulemaking

(“ANPRM™) announced in the March 7, 2001, Fedgral Rogister.

Ahoni the Chamber
The Charnber was incorporated in the District of Columbia in 1916, It is a non-profit, non-
stock corporation exempt from taxation undcr LR.C. § 501(c)(6). It is the world’s largest not-for-
profit business federation, representing three million businesses, 3,000 state and local chambers, 330
business associations, and 87 American Chaml;ers of Commetce abroad. The Chamber’s members
include businesses of all sizes and industties and from every comner of America. On their behalf, the

Chamber involves itself in various lobbying, electoral, and litigation activities.

Swmmary of Comments

Although the Federal Election Commission (“FEC” or “Commission™) correctly proposes to
include the major purpose test in its definition of “political committee™ under the Federal Election
Campaign Act ("FECA” or “Act™), none of its proposed alternatives is acceptable as stated in the
ANPRM. The proposed tests would improperly involve the FEC in the regulation of issue advocacy.
Not only is such regulation of issue advocacy beyond the jurisdiction of the Commission, such
regulation is unconstitutional.

One proposed major purpose test, Alternative 3, could be made acceptable if the Commission
limits its application in two ways. First, the Commission must circumscribe the application of the

major purpose test to include only contributions (narrowly defined) and expenditures f.x.presaly



advocating the election or defeat of a particular candidate, The FEC must also define the threghold
which triggers the major purpose test to capture only those groups whose disbursements for
contributions and express advocacy aggregate to 50% or more of their total disbursements.

In addition, the Commission’s proposed definitions for “contribution” and “expenditure” are
too expansive. In short, they also impermissibly regulate issue advocacy. The “objective” tests and
golicitation additions proposed by the FEC improperly consider criteria beyond the words of a
group’s advocacy. Finally, other proposals of the Commission are either redundant in relation to
other repulations or conflict internally with statements in the ANPRM.

L THE COMMISSION IS CORRECT,TO INCLUDE THE MAJOR FURPOSE
TEST IN THE DEFINTITION OF POLITICAL COMMITTEE

The FEC would be carrect o finaliy include in its regulatory definition of “political
cormmnittee™ the major purpese test. The inclusion of the major purpose test is constitutionally
mandated in order to avoid overbreadth in the genaral definition of “political committee” found at 2
U.S.C. § 431(4)(A). In Bucklev v, Valeo, 424 U.S. 1, 79 (1976), the Supreme Court narrowed the
definition of political committee to those “organizations that are under the conirol of a candidate or

the major purpose of which is the nomination or election of a candidate.” The Court reiterated its

6. (“MCFL"), 479 U.S. 238, 262 (1986), where it
would consider the nonprofit corporation at isene a political committee only if its “independent
spending become[s] so extensive that the organization’s major purpose may be regarded as campaign

activity.” The Commission, although mistaken in its definition, has acknowledged this



constitutional requirement in both its Advisory Opinions and its Maiters Under Review (*MURs”).
Sex, .§., FEC Advisory Opinion 1996-13 (“when determining if an entity should be treated as a
political commities . . ., the standard used is whether the organization’s major purpose is campaign
activity . . ."); First General Counsel’s Report at 21 approved in MUR 4940 (quuting above
language). Lower courts have also read Buckiey and MCFL to require the major purpose test when
considering political committees under FECA, gee, ¢.g., FEC v, GOPAC Inc,, 917 F. Supp. 851,
859 (D.D.C. 1996) (citing Bucklgy), and when considering a state's regulation of political
commitiees, gee, £.¢., Florida Right to Life, Inc, v Mortham, 1999 WL 33204523 (M.D. Fla. 1999),
Mnmﬁmﬂmmm&mm 238 F.3: 1288 (11 Cir. 2001).

In defining its major purpose test, it is i;nperative that the Commission limit the test to
consider only the sxpress advocacy conducted and contributions (propetly defined) given by the
organization in question. The Commission must so delimit the major purpose test because (i) any
inclusion of issue advocacy is beyond the statutory jurisdiction of the Commission and {ii) any
inclusion of issue advocacy would be unconstitutional.

To begin, the text and history of FRCA does not give the Commission jurisdietion to include
issue advocacy within the parameters of the major purpose test. The statutory definition of “political
commitiee” himits such commitiees to those groups which make more than $1,000 in expenditures or
contributions during a calendar year. 2 [J.5.C. § 431(4). “Confribution,” in tum, is defined to
include, inter alia, “any gift, subscription, loan, advance, or deposit of money or anything of value
made by a person for the purpose of influencing Bﬂ;_‘,l’ election for Federal office.” IId,, § 4318M AM().
The term “expenditure” includes “any purchase, payment, distribution, loan, advance, deposit, or gift
of money or anything of value, made by any person for the purpose of influencing any election for

Federal office.” Id. § 431(9)(A)(i). As the D.C. Circuit Court of Appeals noted in Akins v. FEC, the



Buckley court only considered a natrow definition of “contribution,” relating as it did to “direct or
indirect contributions to a candidate, political party, or campaign committee, or expenditures placed
with the cooperation or consent of a candidate.” 101 F.3d 731, 741 (D.C. Cir. 1997) (en banc),
decision vacated, 524 UJ.8. 11 (1998). The Courst in Buckiey, on the other hand, determined that the
term “expenditure” was susceptible to too broad a meaning and, therefore, gave it a narrowing
definition, “to reach only fimds used for communications that expressly advocate the election or
defeat of a clearly identified candidate.” 424 U.S. at 80. The Court's later addition of the major
purpose test did not expand the activities covered by the definitions embedded in the meaning of
political cornmittee, but rather the test narrowed those activities to the ones placed under the
definitions of coniribution and expenditure, the latter of which was limited to express advocap}r. As
the Fourth Circuit stated, “the FEC is fully aware that the Supreme Court has required explicit words
of advocacy as a condition to the Commission’s exercise of power.” FEC v, Chrigtian Action
Network, Tng,,110 F.3d 1049, 1062 (4* Cir. 1997).

in Faucher v, FEC, 928 F.2d 468 {.1“ Cir. 1991), the First Circuit atruck down a Commission
regulation prohibiting issue advocacy by corporations. The Court of Appeals agresd with the district
court that the regulation, focusing as it did on issue advocacy, was “beyond the power of the FEC.”
Id. at 469 (quoting 743 F. Supp. 64 (D. Me. 1990)). The court struck down the regulation as “having
overstepped the regulatory boundaries imposed by the FECA as interpreted by the Supreme Court.”
Id. at 472. In focusing on issue advocacy, the FEC impermissibly “sought to restrain that very same
activity which tﬁc Court in Buckley sought to protect.” Id. at 471. The First Circuit rested its
analysis on Supreme Court jurisprudence. “We therefore hold that our expenditure must constitute
‘express advocacy’ in order to be subject to the prohibition of § 441b.” MCFL, 479 U.S. at 249

(cited in Faucher, 928 F.2d at 470),



Three members of this Commission built upon similar koldings and found that the

Commission may never act when issue advocacy is involved. Then-Chairman Wold and
Commissioners Mason and Smith acknowledged that “the holdings in Buckley and [MCEL}
preclude the application of the Act to uncoordinated communications which do not contain express
advocacy, and therefore establish a constitutionally mandeted safe harbor for much political speech.”
FEC Advisory Opinion No. 2000-16 (Aug. 28, 2000) (concurrence-of Chairman Wold and
Commissioners Mason and Smith) (internal footote excluded).

The recent debate in Congress on the McCain-Feingold campaign finance bill also confirms
the Cominission's current lack of jurisdiction. A major provision of the bill expands (albeit
unconstitutionally) FECA to prohibit “soft money™ and issus advertising by parties and private
groups. For example, section 203 of the McCain-Feingold bill, 8. 27 as passed by the Senate,
amends FECA to prohibit unions and corporations from engaging in any “applicable electioneering
communication.” “Electionsering communication® is then defined as follows:

any broadcast, cable, or satellite communication which -
{O refers to a clearly identified candidate for Federal office;
{(I)  is made within -

(aa) 60 days before a general, special, or runoff election for such

Federal office; or

(bb) 30 days before a primary or preference election, or a

convention or caucus of a political party that has authority to

nominate a candidate for such election, conventions, or caucus; and
(I} ismade to an audience that includes members of the electorate for

such election, convention, or caucus,

$.21, 107" Cong. § 201 (2001). Additionally, Senator Wellstone's amendment eliminated from this
prohibition an exception for 501(c)(4) organizations and 527 political organizations, which conduct
clectioneering communications “whose audience consists primarily of residents of the state for

which the clearly identified candidate is seeking office.” Id, § 204. If the Cotmmission could simply



regulate issue advocacy by redefining, through the major purpose test or otherwise, the definition of
political committee to include issus advocacy by private groups, then a major part of the McCai_u—
Feingold Bill and the Senate debate thersof would have been imnecessary. To the contrary, the
Senate debated and voted on such proposed statutory provisions because they are absent from FECA.

In addition to the Commission’s lack of jurisdiction, inclusion of issue advocacy in any
major purpose test would be unconstitutional. Both Supreme Court and lower court precedent point
to the unconstitutionality of including issue advocacy within the ambit of the Commisston’s power.

First, the Supreme Court in Buckley limited expenditures to include only express advocacy
and limited the definition of political committes to include the major purpose test. 424 11.5. at 43,
79; see also MCFL, 479 U.S. at 24849, 262. The Court warned that 2 broad definition of political
committee had *the potential for encompassing both issue discussion and advocacy of 2 political
result.” 424 U.S, at 79; see also GOPAC, 917 F. Supp. at 858-59 (citing same). The Court’s
purpose was to draw a bright line and protect issue advocacy from incursion and regulation by the
state. See Christian Action Network, 110 F.3d at 1052 (analyzing MCFL as holding that “the divide
betwaandiscussionofismmdcmdidéﬁamdal&cﬁmadwmyissunbmastomquirea
prophylactic definition in order to give the widest berth to First Amendment freedoms.”). If the
federal government cannot regulate the issue advocacy directly as expenditures, ges, ¢.¢., MCFL,
479 1.5, at 248-49, then it cannot regulate organizations thet primarily engage in issue advocacy on
the basis of the organizations’ issue advocacy. Ifit did so, the Commission would be doing
indirectly what it conld not do directty.

In the lower courts, this point has been brought to the fore. In GOPAC, the Disirict Cowt for
the District of Columbia rejecied the Commission’s and Common Cause’s arguments that the major

purpose need only refer to “partisan politics,” “electoral activity,” or “electioneering.” 917 F. Supp.



at 859-60. The Court considered the terms too vague and thought their nse would impinge on issue

advocacy groups. Id. at 861. Several other courts have found it unconstitutional for definitions of
political comrmittes to include issue advc;cac}r. See, p.g., Citizens for Responsible Gov't State
olitical Action Copm, v, Davidson (“Citizens™), 236 F.3d 1174, 1193-94 (10" Cir. 2000) (finding
the extension of Colorado’s election law to reach **advocacy with respect to public issues™ as
unconstitutional) (quoting V1. Right to Life Comm., Inc, v, Sorrell, 221 F.3d 376, 387 (2nd Cir.
20000, N.C. Right to Life, Inc. v. Bartleft (“N.C, Right to Life”), 168 F.3d 705 (4* Cir. 1999)
(declaring a North Carolina law that covered groups engaging in issue advocacy as
“unconstitutionally vague and over broad” because “the statute subjects groups engaged in only issue
advocacy to an intrsive set of reporting @quir:ammts”); Fla, Right to Lifg, 1999 WL 33204523 at
*4 (affirming preliminary finding that Florida election law was overbroad because it swept in groups
thlat only engage in issue advocacy). )

In sumn, federal court precedent, including Supreme Court precedent, shows that the
regulation of issue advocacy is beyond the jurisdiction of the FEC and, in any event, is

unconstitutional.

B.  The Commission Should Choose Alternative 3

Based on the two conditions above, Alternative 3 proposed in the Commission’s ANPRM
comes closest to a proper exposition of the major purpose test. Alternatives 1 and 2 are misguided,
for they seek to expand political coramittess to include issue advocacy groups, and Alternative 4
improperly uses & dollar threshold. Nevertheless, Altemative 3 contains several discrepancies that

must be correcied before the Commission adopts any new regulations.



Alternative 3 “would compare [an organization’s] total disbursements to only the amount fthe
organization] spends on general public political communications that expressly advocate the election
or defeat of clearly identified candidates (i.¢., ‘independent expenditures,” 2 U.S.C. § 431(17)) and
any contributions, 2 U.5.C. § 431(8).” 66 Fed. Reg. 13681, 13686 (proposed Mar. 7, 2001, to be
codified at 11 C.F.R. pt. 100). This alternative avoids the jurisdictional and constitutional problems
described previously as well as the flaws of the other three alternatives.

In contrast, Alternative 1 unconstitutionally inciudes in the major purpose test disbursements
“for the purpose of influencing federal and non-federal elections.” Id. at 13685 (emphasis added).
Encorpassing disbursements for non-federal elections within its major purpose test, Alternative 1
proposes to regulate activities not within the Commission's jurisdiction. See GOPAC, 917 F. Supp.
at 836, 862 (holding that a group, which “focused on recruiting, training and funding strong local
and state candidates” was not a political committec) (internal quotations omitted). Tha statutory
definition of political committee refers to contributions and expenditures, 2 U.5.C. § 431(4)(A), both
of which are defined only to include payments “for the purpose of influencing any election for
Federal office.” 2 U.S.C. §§ 431(8) and (9) (emphasis added). It follows that the major purpose test,
because it construes terms involving only federal elections, cannot take into account non-federal
¢lections,

Altemative 2, on the éther hand, includes the same impermissibly broad approach and
compounds the problems by taking inte acoount volunteer activity. As noted in the ANPRM,
FECA's definition of “contribution” speciﬁéally exempts volunteer activity. [d, § 431(8)(B)(i}. The
inclusion of volunteer activity in the major purpose test would tum such volunteer activity into a de
facto coniribution. Volunteer activity would not be subject to limitations, but it would subject the

groups benefiting from such activity to registration and reporting requivements and contribution



caps. See, 8.z, id, § 433 (requiring political committees to file a statement of registration).
Functionally, in many ways, volunteer activity would be treated like a contribution, but, since there
is no basis for finding volunteer activity to be a “symbolic expression of support,” Bucklev, 424 TS,
at 21, such categorization would shatter the First Amandment freedoms of the volunteers involved,
Contributions and expenditures are the objects of the letter and intent of FECA, not the
uncompensated activities of volunteers.

Alternative 4, on the other hand, creates an absolute doilar amount, initially set at $50,000 of
electoral activity or express advocacy, as a threshold for political committee status. This approach is
inadequate. Buckley emphasized that “the major purpose,” 424 U.S. at 79 (emphasis added), not “a”
major purpose, was required,' For a large, national organization, $50,000 might not represent a
significant percentage of disbursements, As a result, the organization could not be claimed to be

pervasively engaged in electoral activity or express advocacy. (See discussion infia.)

' In North Caroling Right to Life, Inc. v, Leake (“NCRL"), the District Court for the Eastem
District of North Carolina rejected the argument distinguishing “the” from “a,” 108 F. Supp. 2d
498, 508 (E.D.N.C. 2000). The court asserted that the Fourth Circuit used the articles
interchangeably. Id. Nevertheless, the court still instituted & high standard -- “[w]hatever article the
state employs, the gist of the major purpose test must be whether a group may fairly be called
‘campaign-related.’” Id, (emphasis added). The court also noted that campaign-related activities of
a group must be extremely extensive for the groups to qualify as a political committee, “Certainly a
group with a “‘central, organizing purpose” of electioneering is one which would be transformed into

a very different group if it ceased its campaign-related activity.” Id. (quoting MCFL., 179 U.S. at
253 n.6).

Regardiess of the Fourth Circuit’s inconsistent application of the articles, the Supreme Court”
has referred only o “the” major purpose test or its equivalent,. FEC v, Akins, 524 U.S. 11, 26-29
(1998), MCFL, 479 U.S. at 253 n.6, 262; Buckley, 424 U.S. at 79.



.

Despite the advantages of Alternative 3 over its courterparts, it still tequires further
refinements before it should be adopted by the Commission. Those requirements are two-fold: a
limitation to express words like those proffered in Buckiey and the use of & 50% threshold.

In Buckjcy, the Supreme Court limited the definition of express advocacy “to
communications containing express words of advocacy of election or defeat.” Bucklev, 424 U.S, at
44 n.52. Seg also id, at 43 (limiting appiiéﬁtim of provision in question to “communications that

include explicit words of advocacy of election or defeat of a candidate™. According to the Court,

only communications containing words “such as *vote for,’ ‘elect,’ ‘support,” ‘cast your ballot for,’
*Smith for Congress,” “vote against,’ “defeat,” ‘reject,” would be subject to regulation as expreas
advocacy. Id. at 44 n.52. The Court made the inclusion of such words constitutionally required in
MCEL. 479 .8, at 249 (“We therefore concluded in [Buckley] that a finding of ‘express advocacy’
depended upon the use of language such as ‘vote for,’ “elect,” *support,’ etc.”). The reasons for the
Court’s stance are clear;

[T]he distinction between discussion of issues and candidates and

advocacy of election or defeat of candidates may often dissolve in

practical application, Candidates, especially incumbents, are

intimately tied to public issues involving legislative proposals and

governmental actions. Not only do candidates campaign on the basis

of their positions on various issues, but campaigns themselves generate

issues of public interest.
Bugklev, 424 ¥1.8, at 42,

The need for the use of express words of advocacy when deciding what constitutes express

advocacy for the major purpose test and for the definition of political committee in general has been

the subject of several lower court mlings, s noted in the ANPRM. In Citizens, for example, the

10



Tenth Circuit declared 2 Colorado campaign finance law unconstitutional as applied to an issue

advocacy group because the definition of “independent expenditure” and *political message”
embedded in the definition of “political committes” omitted the limitation to express advocacy. Sec
236 F.3d at 1194-95 (proposing and rejecting a narrowing construction of such an overbroad
provision). The Tenth Circuit found that, in MCFL, the Supreme Court “clarified that express words
of advocacy were not simply a helpful way to identify express advocacy,” but that the inclusion of
such wonds was constitutionally required. Id. at 1187 (citing MCFL, 479 U.S. at 249).

The District Court for the Middle District of Florida required the inclusion of express words
of advocacy in the major purpose test. Ela, Right to Life, 1999 WL 33204523, In a footnote, the
court declared that *[e]xpress advocacy” dn-esﬁnut include communication that leaves an
‘unmistakable impression’ of supporting ar opposing a specific, identifiable candidate.” Id, at *4 n.8
(voluminous citations omitted). Rather, the court found the Supreme Court to have hel “express
advocacy™ only to be present “when there are ‘explicit words of advocacy of election or defeat of a
candidate.” Id. (quoting Buckley, 424 U.S. at 41 n.48, 43). See also N.C. Right to Life, 168 F.3d at
712 (reading Buckley as narrowing the allowable definition of political committes to “only those
entities that have as a major purpose engaging in express advocacy in support of a candidate by
using words such as “vote for,” ‘elect,” ‘support,” *vote against,’ ‘defeat,” or ‘reject.’) (citations
omitted); Iowa Right to Life, Inc, v. Williams, 187 F.3d 963, 969 (8* Cir. 1999) (finding the focus of
the Supreme Court to be on “whether the communication contains ‘express’ or ‘explicit’ words of
advocacy for the election or defeat of a candidate.”) (citing Buckley, 424 U.S. at 43-44),

The constitutional definition of express advocacy, therefore, only includes advocacy that
involves express words advocating the election or defeat of a particular candidate. Five federal

courts of appeals have declared that the express words are necessary to define express advocacy with
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clarity and precision.” The Commission, using terms from the Ninth Cireuit decision in Futgatch,

has been enjoined on two separate ocoasions from using a definition for “expressly advocating,” in
11 C.F.R. § 100.22, which is used in the definition of “independent expenditure,” id. § 100.16. Va,
Soc'y for Human Life, Inc.. v, FEC, 83 F, Supp. 2d 68 (E.D. Va. 2000) (nationwide injunction);
Right to Life of Dutchess County, Inc. v, FEC, 6 F. Supp. 2d 248 (S. DN.Y. 1998). In order to give
proper guidance to the activities of groups engaging in issue advocacy, the definition of political
committes must be limited to exclude “communications that do not contain express words
advocating election or defeat of a particular candidate . . . which the First Amendment shields fiom

regulation.” Citizens, 236 F.3d at 1187.}

L]

! Citizens, 236 F.3d 1174 (10th Cir. 2000); Yt Right 1o Life Comm, v, Sorrell, 221 F.3d 376
(24 Cir. 2000); Jowa Right.to Life, 187 F.3d 963 (8th Cir. 1999); Christian Action Network, Inc.,

110 F.3d 1049 (4th Cir. 1997); Maine Right to Life Comm,, Inc. v, FEC, 914 F. Supp. 8 (D. Me.),
afl"d per cyriam, 98 F.3d 1 (1st Cir. 1996), cegt, denied, 522 U.S. 810 (1997); Faugher, 743 F. Supp.
64 (D. Me. 1990), aff’d, 928 F.2d 468 (1st Cir.), cert, denied, 502 U.S. 820 (1951).

3 The Commission in its ANPRM notes that the distriet court in NCRL declared “that the
express advocacy component was not constitutionally required of North Carolina’s “political
cotnmittee’ definition.” 66 Fed. Reg. at 13685 n.5. This is indeed the holding of NCRL, but several
contrary factors about the case should be noted. First, the district court purports to be foltowing the
D.C. Circuit in Aking in declaring “that it is “the major purpose test,” and not the ‘express advocacy
test,’ that assures the regulation of political committees will not be so broad as to chill protected
issue advocacy.” 108 F. Supp. 2d at 507. Akins, instead, holds (albeit wrongly) that there is no
constitutional requirement with applying the major purpose test to contributions. 101 F.3d at 742.
Instead, the D.C. Circuit placed the focus of the major purpose test on independent expenditures. Id,
Nowhere did the D.C, Circuit state, and the district courts cites none, that, because the Major purpose
test applies to independent expenditures, the express advocacy test does not. The district court's
misreading of Akins is highlighted by the D.C, Circuit's invocation of MCFL, where the first
question addressed by the Supreme Court related to independent expenditures, and required the
express words of advocacy. 479 U.S, at 248. It was this “independent spending” that might become
“'80 extensive” as to trigger the major purpose test. Id, at 262 (quoted in Aking 101 F.3d at 742).
Second, the district court in NCRI,, although stating that its decision was in accord with the Fourth
Cireuit’s decision in N.C, Right to Ljfe, 108 F. Supp. 2d at 508 n.12, seems to be in disagreement
with the Fourth Circuit, which held the Court’s narrowing of political committes to inciude “only
those entities that have as a major purpose engaging in express advocacy in support of a candidate by
(Continued...)
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In addition to the necessary express advocacy clarification, the way in which the Commiesion
determines the major purpose of a given organization in its new regulations will be critical, Only
groups whose aggregate disbursements on independent expenditures and contributions squal 56% or
more of their total dishursements should be determined to be political committees.

The reasons for this exacting threshold requirernsnt are numerous. First, the intent of the
major purpose test is to identify and regulate from the universe of groups who make independent
expenditures or contributions only those groupa whose focus is the making of such expenditures.
Such activitics must be pervasive, The Supreme Court, in MCFL, analyzed the “central
organizational purpose” of the non-profit corporation in question and did not find it to be a political
committee although “it occasionally mgage[dli'in activities on behalf of political candidates,” 479
U.8. at 252 n.6. Furthermore, the Court found the political committes “obligations and restrictions”
“to apply to those groups whose primary objective is to influence political cempaigns.” Id, at 262.
The Supreme Court in Buckley also referred to “the major purpose,” and inchzded the major purpose
requirernent in addition to contributions or expenditures in excess of 31,000, Bugklev, 424 U.S. at
79; sse also GOPAC, 917 F. Supp. at 859,

The Commission’s own precedent has been to compare contributions to the total
disburaements of the organization to see if the organization meets the major purpose standerd. See,
gg., First Generat Counsel’s Report at 26, adopted in MUR 4940 (holding that Campaign for
America's expenditure of $205,000 on a putpottedly express advertisement, 7.6% of yearly

disbursements, did not cause it to *“cross [] the ‘major purpose’ line™}; FEC Advisory Opinion No.

{...Continued}
using words such azs “vote for' .. .." 168 F.3d 712 (citations omitted).
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1996-3 (holding a trust not to meet the major purpose test despite contributions to federal candidates
aggregating over $1,000 and amouwnting to 10% of total disbursements in some years).

Furthermore, using a certain monetary threshold as a presumption of fulfilling the major
purpose test, even if rebuitable, is inappropriate. Again, the focus or “primary objective™ of the
organization is key, not its sideline activities. MCFL, 479 U.5. at 262. A presumptive dollar
threshold would force organizations that are focusing on lobbying, sducation, issue sdvertising, or
the like, to engage in a protracted struggle with the Commission every time they hit the dollar limit
even though the percentage of their activity remained minimal. Such interaction would not only be
costly but would also inject the Commission into the affairs of these non-regulable groups more
often.' In sum, $50,000 for an organization dJ,;hurmng a tatal of $75,000 shows the “central
organizational purpose,” MCFL, 479 U.S. at 252 n.6, of that organization, whereas $50,000 for an
crganization as large and diverse as one like the Campaign for America would not.

In Aking, the D.C, Circuit voiced fears about the effect of allowing large contribuiors to go
unregulated as non-political committess. The Court’s fears are unfounded. The participation of such

groups is still severely circumscribed. First, the groups’ contributions are limited to $1,000 per

The Commission cites NCRL, where the district court approved the inclusion in the North
Carolina definition of political committes a rebuttable presumption of major purpose at $3,000. The
two reasons the court gives for approving the presumption are notice and a shift in the burden of
production. 108 F. Supp. 2d at 509-10. Under the comect application of a 50% threshold, gee supra,
there ig no relevance in giving notice at a certain monetary threshold. As long as the major purpose
test is clearly defined only to take into account express advocacy and contributions, then the groups
involved in issue advocacy will have notice. For example, the Foorth Circuit considers the express
advocacy test of Buckley involving express words as a sufficient bright-line test. Ses, 0.g., N.C.
Rightto Life, 168 F.3d at 712; Christian Action Network, 110 F.3d at 1051. As for a shift in the
burden of production, this may be necessary (if constitutionally permitted) for a small, state
government entity with limited resources. For the Commission, with its resources and manpower,
such a shift is unnecessary to ensure proper oversight.
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candidate per election, for the groups are considersd “persons” umder the law. 2 U.S.C, §§ 431(11),
44la(a)(1). The organizations, as non-political committees, cannot m.avail themselves of the
increased $5,000 per candidate per elaction contributions allowed by multi-candidate political
committees. Id, § 441a(2). As a result, the direct impact of these organizstions on candidates is
limited. This effect already exists with respect to partnerships which are “persons” under the Act
and therefore contribute. Moreover, any coordinated political advertising is deemed a contribution
and regulated accordingly under the Act. 11 C.F.R. § 100.23(b). Any independent express
advertising continues to be subject to disclosurs requirements. 2 U.8.C. § 434(c). All contributions
are reported by the applicable candidates. 11 C.F.R. § 104.8. Additionally, under the new and
related provisions of section 527 of the Intemai Revenue Code these groups mostly qualify as
political organizations and accordingly, submit to the reporting requirements therein. Seg 26 U.S.C.
§ 527, amendexi by Pub. L. No. 106-230 (July 1, 2000).

In MCFL, the FEC maintained an even greater fear that the inapplicability of the corporate
contnibution prohibition to independent expenditures by MCFL “would open the door to massive
utidisclosed political spending by similar entries, and to their use as conduits for undisclosed
spending by business cotporations and unions,” 479 U.S. at 262. The Court, however, dismissed
these fears, for other statutory requirements, like 2 U.S.C. § 434(c), would provide for disclosure.
“The state interest in disclosure therefore can be met in a manner less restrictive than imposing the
full panoply of regulations that accompany status as a political committee under the Act.” Id,

In short, these non-major purpose organizations are treated as individuals. They report their
income to the IRS, make only $1,000 contributions, report independent expenditures, and spend
unlimited amounts on issue advocacy (as can political committees). These groups are treated

differently than political committees because they are different. Their “central organizational
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puzpose” is not making contrtbutions ot engagmg in express advocacy but elsewhere. If the Akina
court’s fears were heeded, then the Commission would be able to interpose in all aspects of a
relatively uninvolved group’s activities, for the reporting requirements are broad and exacting. This
“invasion of privacy of belief,” Bugkley, 424 U.S, at 66, is precisely what the Court in Buckley tried
to prevent. “[W]e have repeatedly found that compelled disclosure, in itself, can serionsly infrings
on privacy of association and belief guaranteed by the First Amendment.” Id. at 64. The Court
assumed that expenditures of candidates and major purpose political commitiees “fall within the core
area sought to be addressed by Congress,” id. at 79, but the Court could only be as sure in this
assumption about & “political committee” if at least 30% of a group’s disbursements were for
contributions or independent expenditures. ”

IL THE COMMISSION’S PROFOSED DEFINITIONS OF CONTRIBUTION
AND EXPENDITURE ARE TOO EXPANSIVE

A number of the proposed additions to the definitions of “contribution” and “expenditure™ in
thr.ﬁrstpartufﬂmANPRMsuﬂ'erﬁumthesmedefomasmostofthepmposedmajofpurpom
tests. In short, several proposed definitions improperly subject issue advocacy to the Commission's
oversight. As stated above, this is both beyond the Commission's jurisdiction and unconstitutional.
Second, the “objective” tests and golicitation additions proposed by the Commission improperly
consider events beyond the words of the group's advecacy. Finally, other proposals are either

redundant or conflict intemally with other statements in the ANPRM.

The Commission, in its proposals, intends to develop more objective criteria, “even bright

line rules,” in developing new examples for contribution and expenditure. Bright line rules are
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necessary to prevent a chilling of protected political speech, see, £.., Christian Action Network, 110
F.3d at 1051 (“absent the bright line limitation, the distinction between issue discussion (in the
context of elactoral politics) and candidate advocacy would be sufficiently indistinct that the right of
citizens to engage in the vigorous discussion of issues of public interest without fear of officisl
reprisal would be intolerably chilled™), but, unfortunatsly, the Commission’s proposals would
objectively, but impermissibly, include issue advocacy within its mbric,

Ag stated in the previous section, the Commission lacks stetutory jurisdiction to regulate
issue advocacy. Furthermore, its regulation of such issue advocacy would be unconstitutional.
Defining, money received from an Separate Segregated Fund (“SSF"), a local cormittee of a
political party, or an individual candidate’s mﬂtmlttae a4 a contribution, as the Commission proposes
in 66 Fed. Reg. 13681 (to be codified at 11 C.F.R. § 100.5(a)(1)(ii)), would impermissibly involve
the Commiszion in regulating issue advocacy. As “contributions,” these amounts would be included
in the $1,000 threshold under the statutory definition of political committed in 11 C.F.R. § 100.5(a).
Additionally, under all of the proposals for the major purpose test, the purported “contributions”
would be part of the analysis. The Commission, in effect, would be regulating issue advacacy by the
parties, PACs, and candidates, for the proposed definitions would only take into account the source

| and not the way in which the money is spent. The proposal, of course, would also capture express
advocacy by these entities, but express advocacy is already regulated by the existing definition of
“expenditures,” id, § 100.8 (“for the purpose of influencing any election for Federal office™). The
only reason to expand this definition is to regulate issue advocacy. This fatal ﬂawl i5 also present in
proposed 11 C.F.R. § 100.5(a}(1)(iv), which categorizes as a contribution money received by an
entity controfled by a federal candidate, A backhanded attempt to regulate the issue advocacy of the

included groups is inappropriate given that these groups have the right to engage in such advocacy
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through the vehicle of their choosing. “An examination of how the money [is] spent,” 66 Fed. Reg.
at 13683, iz necessary to determine political committee status.

Furthermore, money and other things of value provided by an SSF, a local political party
committee, and a candidate’s committee have already been fully disclosed. If the groupa receiving
the funds use the money for contributions, then they will bs limited to $1,000 and may qualify as
political committees in their own right if they meet the major purpose test, If these groups exercise
their issue advocacy rights, then they shonld be free from such constrgints. The Commission fears
the funneling of money by the parties and other groups to entities not having to report. This concem
is unfounded, for the eanmarking provision, 11 C.F.R. § 110.6, exists to prevent any such funneling,
See also 2 11.5.C. § 4411 (prohibiting cnntnbuuona inn the name of another),

In other proposed elements of the definition of “contribution” or “expenditure,” the
Conumnission inappropriately suggests criteria other than the words used in the advocacy. The
Commission proposes to constder whether an ad “has been tested to determine its probable impact
on the candidate preference of voters,” 66 Fed, Reg. 13681 (to be codified at 11 C.F.R.

§ 100.5(a)(2)(jii)); whether “the intended audience has been selected based on its voting behavior,”
id, § 100.5(a)(2Xiv); whether thefe was an “express umderstanding” with a vendor “that the service
or product be designed to influence one or more federal elections,” id. § 100.5(a)(2)(v); whether
there existed a solicitation, “the express purpose of which was to raise money to influence federal
clections,” id, §§ 100.5(a)(1)(i) and 100.5(a}(2)(i); whether the by-laws of the organization authorize
it “to engage in activities for the purpose of influencing fedm‘al ¢lections,” id, § 110.5(a)(1)(iii); and

whether a group is “controfled by" a federal candidate, his committee, or related porsons, id,
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§ 100.5(a}{1)(iv). The proposal also would congider whether the funds were received from an SSF, a
local commitiee for a political party, or a candidate committee. Id, § 100.5(a)(1)Xii).

The use of thess criteria is impermissgible. First, to the extent that the outside tests are used to
show intent, ge¢, g.g. id, § 100.5(a)(1)Xi) (focusing on the “express purpose” of the solicitations), the
courts have declared intent not to be applicable. In Parry v, Bartlett, 231 F.3d 155 (4* Cir. 2000),
cert. denied, 121 8. Ct. 1229 (Mar. 5, 2001), for example, the Fourth Circuit declared a disclosure -
requirement of North Carolina law Dw even wheye it axuptedma@mal “not intended to
advocate the elecﬁon or defeat of a candidate.” Instead, relying on Buckley and its progeny, the
Court declined to allow North Carolina to regulate political expression “which on its face is issue
advocacy, when the speaker acknowledges an intent to influence the owt-come of an election.” Id. at
161. To the extent that the Commission’s proposals are place-holders for intent, they are prohibited.

Many courts have held that the only activity that may be teken info account when regulating
advocacy are the words used. Other means of evaluating “intent” are too subjective to ba
constitutional. See Bucklev, 424 U.S. at 42-43 (citing Thomas v, Colling, 323 U.S. 516, 535
(1945}). Accordingly, criteria may not include imagery, rhetoric, and symbols. Chrigtian Action
Network, 110 F.3d at 1064. “[TThe emphasis must always be on the literal words of the
communication, with little if any weight accorded externat contextual factors” Id, at 1053. Indeed,
in Christien Action Network, the Fourth Circuit pointed out that even the Ninth Circuit, in Furgatch,
focused on the speech of the advocacy. Id, at 1053-54. See, ¢.g., FEC v. Furgatch, 807 F.2d 857,
Eﬁld (9* Cir. 1987) (“[S]peeck may only be termed “advocacy’ if it presents a clear plea for action
and thus speech that is merely informative is not covered by the Act.”). See also FEC v. Christian

Coalition, 52 F. Supp. 2d 45, 61 (D.D.C. 1999) (holding that under the express advocacy test, the
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communication “must in effect contain an explicit directive,” the effect of which *is determined first
and foremost by the words used™).

The proposed definitions of contribution and expenditure are not benign provisions but rather
are vehicles for the regulation of unregulable emtities. The proposed definitions use outside teats like
the intent of the actors, the testing of the advertising, the person who controls the group, and the
source of the money in determining what to regulate and sttempt to circarmvent the express advocacy
mandate. Based on the case law above, this is improper, for regulation should only apply to groups
making mntribrllltions {narrowed to influencing federal elections) and independent expenditures of
more than $1,000 and whose major purpose is making such contributions and independent
expenditures. In considering whether certain types of advocacy qualify as an independent
expenditures, nothing outside the words of the advocacy may be taken into eccount. Redefining
contribution and expenditure to include issue advocacy is the same as direct regulation and is
prohibited. Examination of the words of the ads tested or brought about by the funds solicited is the

appropriate mode of analysis.

As for proposed 11 C.F.R. § 100.5(a)(1)(v) and money received by a 527 organization that
does not restrict its activities to influencing or attemapting to influence elections to state or local
public office or office in a political organization, the ANPRM seems to be tnternally inconsistent.
Where the Cotnmission proposes this addition to the definition of contribution, the ANPRM states
that a 527 organization that goes beyond the above activities “acknowledge{es] that it is influencing
or attempting to influence the selection ... of any individual to any Federal office.” 66 Fed. Reg. at

13683. Later, however, the Commission discusses 527 organizations specifically and states that the
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IRS has issued a series of private letter rulings holding issue advocacy activities to fall within the
exempt function definition. Id, at 13687, Accordingly, although the IRS may be wrong in its
analysis, if a 527 organization does not restrict its activities to state, local, or intra-party elections, it
may be exercising its constitutional right to engage in issue advocacy. It does not necessarily follow
that it is influencing a federal election through an “expenditure” or a “contribution.”

Pinally, the Commission proposes to includs as both expenditures and contributions those
payments and costs associated with coordinated expenditures for general public political
communications. Proposed 11 C.F.R. §§ 100.5()1 Xvi), 100.5(2)(2)(ii). Recently promulgated 11
C.F.R. § 100.23(b), however, already considers such coordinated expenditures to be expenditures
and contributions under the regulations as they how stand. 65 Fed. Reg. 76138, 76146 (Dec. 6,

2000). The inclusion of these examples imposed in the ANPRM would, therefore, be redundant.
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