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SUBJECT: Notice of Ava11ab1]1ty Petition for Rulemakmg on an Exception for Certam
“Grassroots Lobbymg” Commumcatxons from the Definition of “Electioneering :
Communication” :

On February 16, 2006, the Commission received a Petition for Rulemaking
(“Petition”) from the AFL-CIO, the Alliance for Justice, the Chamber of Commerce of
the United States, the National Education Association, and OMB Watch. The Petition

“asks the Commission to revise its regulations by exemptmg certain communications
consisting of “grassroots lobbying” that otherwise meet the definition of an
 “electioneering communication” under the Federal Election Campaign Act of 1971 as .
amended. See Attachment 1. '

. - - _TheOffice of General Counsel has examined the Petition and determined that it
meets the requirements of 11 CFR 200.2(b). Therefore, we have drafted the attached
Notice of Availability (“Notice™) seeking comment on whether the Commission should
initiate a rulemaking on the exception proposed in the Petition. See Attachment 2. The-
Notice will be pubhshed in the Federal Reglster pursuant to 11 CFR 200. 3(a)(1)




. Inkeeping with the Conimiési‘on’_s usual procedure, the Notice does not address
the merits of the Petition. Instead, it states that consideration of the merits will be
deferred until the close of the comment period..

The Ofﬁce of the General Counsel requests that this draft be placed on the agenda
for the March 9, 2006, open meeting. : A :

. Attachmenté




~ FEDERAL ELECTION coMMI_ssioN |

il

ETITION FOR RULEMAKING ELECTIONEERING COMMUNICATION?._

_P_______________———————————

33

. AND GRASSROOTS LOBBYING EXEMPTION

_—________—-——-—-——-—

Introduction

'en_;n v alg

Pursuant to 11 C.F. R Part 200 and in hght of Wrsconsm Rzght to ere. Inc V. Federal
Election Commission, 546 U.S. o, 126 S. Ct 1016 (2006), petmoners respectfully urge »
the Comrrrission to initiate a r’ulen'r‘aktng proceedmg in order to promulgate an exemptron for
at least some forms of grassroots lohbying frorn the Federal Election Carrrpaign.Act’s (the
Act) proscnptron of union- and corporate-ﬁnanced "electroneermg oommumcatmns

Because the relevant penods of tlme when the Act’s proscnptron attaches are already upon us, .

. we request that the Commission issue a notlce of avallabrhty, establrshmg a penod of 10 days .

for pubhc comments and as promptly as possrble thereaﬁer, issue a notice of proposed

: rulemakmg.

: Previous Rulemaking ’
The term "electloneermg commurncatlon" includes a television, radro or satellrte

broadcast that refers toa clearly 1dent1ﬁed federal candldate elther 60 days’ before a general

election or 30 days before a pnmary election or nominating caucus or convention, and can be

: recetved bu) 000_persons w1th1n the candrdate s electorate 2 U S.C. § 434(f)(3)(A)(1), 11

B C F.R.§§ 100 .29(a)(1-3). In addmg this concept to the Actandunposmg related fundmg

proscnptrons and disclosure reqmrements m the Brpartlsan Campalgn Reform Act (BCRA),
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- Congress both recognized se\}eral explicit exemptions aml delegated authon'ty tothe
. ‘Commission to promulgate others by regulatlon in order to "ensure the appropnate |
| 1mplementauon" of the new requlrements with the sole caveat that the exemptlon eould not
l‘nclude a communication "descnbed m" 2US.C. § 431(20)(A)(1u), that is, one that ".promotes

or supports” or "attacks or opposesf' (PASO) a "candidate." See 2 US.C. §V434'(t)(3)(B)'(iv). -

In its ongmal rulemakmg proceeding to unplement tlus aspect of BCRA the
'. Coxnmlssron issued-a notice of proposed rulemakmg (NPRM) that presented four alternatlve h
' formulattons to exempt lobbymg-type communications from the definition of "electloneermg _'
communication." See NPRM, "Electioneering Commumcattons . 67 Fed. Reg 51131 51145 :
(Aug. 7, 2002) The Commission recewed comments and held a pubhc heanng on the overall ' A'
proposal including these alternative exemptrons Nonetheless, the Commrssron declined at
| that time to adopt any lobbying commumcatlons exemptlons. Fmal'Rule, "Electloneenng '

- Contmunications." 67 Fed. Reg. 65190, 65201-02 (Oct. 23, 2002)..
McConnell v. Federal Ele'ction Commission

~ The following year, the Supreme _Court rejected facial First Amentlntent,overbreadth |
and under-int:lusiveness challenges to the "electioneering commiunications” provisions of |
BCRA See McConnell v. Federal Electton Commz.s'swn, 540 U. S 93, 189-93 203 11
(2003). In doing so, however, the Court provrded only limited guldance as to what speclﬂc
kinds of advertlsements falling thhm the statutory deﬁmtron could be constttuttonally
proscnbed Eschewmg a detalled analysis of that record the Court observed that "the preclse |
' percentage of issue ads that clearly identified a candidate and were axred dunng those -

relattvely brief preelection time spans but had no electloneermg purpose isa matter of dlspute )

}_.ATI'ACHMENT ‘ l'*
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hetWeen the partxes and among the judges on the Distﬁct A'('Jourt ’ Netlertheless, the vast
majonty of ads clearly had such a purpose " Id at 206 The Court held that the plaintiffs’
overbreadth argument "falls to the extent that the issue ads" covered by the proscnptlon are.
| "the functxon_al eqmvalent of express advocacy,f' that is, "'mtended to mﬂuen_ce the voters’:
:decisions and hav[ing] that eff'ect, 1d at 207, and the Court sirnitarly stated that non-express |

- .adVOcaey ads are "functionally identical" to express advocacy ads if they are "used to |
adVocate the election or defeatof a clearly identiﬁed candidate," id. at 126 (echoing the
ongrnal formulatlon in Buckley V.. Valeo, see 424 U.S. 1, 80 (1976) (footnote omltted)) and

"are specrﬁcally intended to affect electlon results - 540 U.S.at 127.

- '.I'.heConrt referred to very few specific ads or classes of ads in the reoord in Support of N
' these conclusxons In refernng genencally to ads that "although.. .not urg[mg] the viewer to

' vote for or against a candldate in so many words, . are no less clearly mtended to mﬂuence
: the electlo_n," id. at 193 '(footnote omitted), the Court 1llusu'ated them with a "stnkmg

example,", namely, a 1996 Montana ad that oornp'ar_ed a eongressional.candidate’s alleged

T assault of his wife and failure to pay ohiid support with'his legislative ‘voting record. See id. o

. at 193 n. 78.- The Court also attnbuted a "vote- for" message to ads that "condemned Jane AV '
Doe’ s record ona partlcular issue before exhortmg viewers to ‘call Jane Doe and tell her what

~.you think."" See zd at 127 (footnote ormtted) But the Court d1d not drrectly dxscuss erther

o ~-other kmds of ads or any other pameular advertlsements in _the record. McConne_Il suggests,. :

then, that a particular "electione'ering communication" is the "functional et]uivalent of express

e —advocacy * and-therefore oonstrtutlonally subject to regulatnon, 1f it both pertams to an

» mdwrdual’s candrdacy oran electlon and seeks to persuade a voter to make a partlcular votmg

| decision with respeet to that candndate. : _
| - ATTACHMENT __ |
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* Wisconsin Rigltt to Life, Inc. v. -Ferleial Electlon C'oritnlission '_

In 2004, in'the absence of a’ Comnlissionfcraﬁed exemution for lobbylng '
cornmunicatiOns that are neither "the functional equivalent of express ad\iocacy" nor
otherwise subject to the PASO eXception the Comniission defended a constitutional
challenge brought by Wlsconsm Right to Ltfe, lnc (WRTL) to protect its right to broadcast
advcrtxsements calhng upon Wlsconsm s two Senators to oppose filibusters of Presxdent
Bush’s judicial nominees. See Wisconsin Rzght to sze, Inc. v. Federal Election Commtss:oh, '
126 S. Ct. 1016 (2006) The Commrssron contended that the McConnelI decision foreclosed .
all as—apphed challenges to the "electloneermg commumcatlon" proscnptlon See Bnef for

the Appellee at 18-25.
. In a unanimous decision issued just six day’s after oral argument, the Court rejected -
thls readmg of McConnell, explaining that the decnsxon "dld not purport to resolve future as-

apphed challenges Id. at 1017. The Court then remanded the case to the dlstnct court to -

" consider WRTL’s as-apphed challenge on its merits because it was "not clear" that the dxstnct i |

court had mtended to do so in its declslon under review. Id. at 1018 Notably, in its bnef

dxscu_ssxon of the background of the case, the Court noted.

Although the FEC has statutory authonty to exempt by

* regulation certain communications from BCRA’s prohlbltlon on
electioneering communlcatlons § 434(H)(3)(B)(iv), at this pol_nt

it has not done so for the types of advertisements at issue here,

age__ ﬁof_ o
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Grounds for a Regulatory Eriemption .
,PetitiOners resp'ectﬁxllyturge the CommiSSion to exercise its statutory authority noted
in the WRTL decision in order to define by regulatlon a class of lobbymg commumcatlons that‘

are exempt from the "elechoneermg commumcatxons" deﬁmtxon There are compellmg

‘reasons for the Comrmssxon to do so.

First, although the Court’s decision in AWRTL did not reach the ments of WRTLls
particular challenge, it did .conﬁnn- that there is a class of legislati\v'e "genuine issue;ads," in .
McConnelI’s temlinology, see US 540 at 206 n. 88, that remain constitutionally immune
from regulation. l3ut absent a re.gulatorily. defined exemption t’or at least those adsl,‘unionsv _
_and COrporatiOns thnt are subject to the fun'ding proscn’ption cannot know, Wimout‘bringing or -
, defending oostly and possibly lengthy liti gation, 'what communications.they may undertake. N

Second, the Commlssmn has strong mstltutronal reasons to promulgate an exception. Asthe - a |
‘ B WRTL htlgatlon itself demonstrates, 1f the scope ofa lobbymg exemptlon is left to
~const1tuttonal adJudrcatlon, then the C_or_nmrssxon s resources will be repeatedly expended in- .
addressing the inevitable administrative_ complaints against particular ads, and in de_aling With '
' injunctive proceedings, brought by groups that' -wishto broadcast partlcular e.ds. A
' rulemakmg, as Congress contemplated would be a far more economical and orderly

: approach

. 1 The Commission need not confine its exemption of "electioneering communications" to ads
that it believes are constitutionally immune from regulation, for BCRA broadly authorizes it to
_promulgate regulatory exemptions in order to "ensure the appropriate implementation" of the

"electioneering commumcatlons" provision, subJ ect only to the PASO exception. -
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~ Third, the Commission has ample room for the devel'oomcnt of an exemption thatis
' consistent witb the PASO condition., In promulgating an exemption forlobbying
| comrnunications the Commission need not purport to deﬁnitively explicate' what PASO rs, but B
s1rnply demarcate one category of such commumcahons that PASO is not, for purposes of |
| union and corporate "electtoneenng communications." PASO properly apphed, does not
reach all issue advocacy dxrected toward named government ofﬁclals PASO by it terms
apphes to the promotion of candidates as candidates: it is a standard by which electoral
~speech, not issues speech is restncted in the service of the Act’s campargn-related purposes
Indeed, Congress exphcxtly imported PASO into its exemptlon prowsxon from the BCRA
definition of "federal election ac’nvnty" (FEA) ln rev1ewmg the provrsrons govermng FEC
the Supreme Court held that the PASO standard is not unconstltutronally vague only as

- apphed to "potential party speakers" (emphasrs'_ addcd), because "actions taken by polmcal -
| ‘ partles are presumed to be in connection wi'th‘ election campalgns " See id. at 170 n 64. This - f
presumptto.n‘is not lawfully or appropriately. extended beyond the electoral context band i

- political organizations for which it was established. |
Principles of a Proposed Exemption
Petitioners recommend that the Commission promulgate an exemption from the | 4
definition of "electioneering communication" for a'communication that r‘eﬂects' 'all ofthe
following principles:
1. The "clearly identified federal candidate" is an incumbent public

officeholdér;

A'r'mcm%r@[‘ |
Page___ of 9

(09901-0001/DAOSO46O0OT) . 6 S . : 2/16/06




2. The communication exclusively discusses a particular current -
-~ legislative or cxeci;tivc branch matter;
3. The communicatior; either (a) calls upon the candidate to take a
- particular position or action with respect to the matter in his or her incumbent
~_capacity, or (b) calls upon the general public to contact the candidate and urge the

candidate to do s0;

4. Ifthe corhmunication discusses the candidate’s position or record on .

the matter, it does so only by quoting the candidate’s own public statements or fecjting B

the_ candidate’s official action, such as a vote, on the métter;

5. The communication does not refer to an election, the candidate’s

- candidacy, or a political party;'and -

6. The commumcatlon does not refer to the candldate s character

B qualifications or fitness for oﬂice

We believe that these prmclples are reasonably derived from the Court s analysns in
: McConneIl and WRTL, and that their mcorporatlon into an exemptlon would properly shape a
- reasonable and constntutionallyiinfonnedf mterpretatlon of the PASO'except'lon to the

' Comm1ssxon s exemptlon authonty Thns standard would "ensure the appropnate

1mp1ementatlon" of BCRA’s "electloneermg commumcatlons" restrictions by exemptmg frorn o

regulat;on advertisements that in every pertlnent respect are essentially legislative in nature
.-and that.eschew other ,election-.related.chatacterisﬁcs. The proposed exemption allows for

‘corporate and unio'nvfunding of coinmunications that refer to a candidate in his or her

A'ITACHMENT e
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~ incumbent ofﬁceholding capacity in taking particuiar 'ofﬁcial action But this allcwance would
" not extend to the fundmg of even those commumcatlons if they also mclude references to -

candldacy, an electxon, a pohtlcal party or the character of the candldate .

This exemption ccmprises a carefully tailored safe harb()r that balances the relevant

' statutory and constitutional co'nside_;ra't_ion.s.2 'T_he proposed standard is administratively
practicable because it turns almost entirely upon' the text of the 'cornmmcaticri,- reqtnirihg an
examination of context orrly tc determine wh_ether or rxot the issue discussed in t}ie adisa ' h

"particular current legislative or executive branch matter."

In light of the imrnineht e]ectcral 'calendar and the ongoing federal executive and

| , lleg1slat1ve dockets that are replete with profoundly important matters of natrona] and

mternatmnal security and economic and other domestlc pohcy, which petmoners and others B
: subject to the "electioneering commumcatlons" proscnptlon may wnsh to address in broadcast :
dvocacy petltloners respectfully request that the Commission grant their petmon and

schedule an expedited rulemaking.

2 As may readlly be dlscemed this proposed exemptxon is narrower than the proposa] recently -

- rejected by the Commission to exempt al// non-PASO communications from the definition of '
"‘electloneermg communication." See Final Rules, "Electlonecnng Commumcatnons,” 70 F ed. Reg.

75713, 75716 (Dec. 2, 2005). : :
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~ Respectfully submitted:

T e, iacd ayan, / Yo
Jah Witold Baran:
‘Wiley Rein & Fielding LLP
- 1776 K Street NW
Washington, DC 20006

202-719-7330 -

202-719-7207(fax)

jbaran@wrf.com .

Counsel to the Chamber of Commerce of the
" United States - :
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* ‘Laurence E. Gold

o _Associate General Counsel

AFL-CIO -
815 16th Street, NW

-~ Washington, DC 20006

202-637-5130
1202-637-5323 (fax)

. 1‘0["0’! I GLe 8.) cos ( )\//{ ]
Jo‘ﬁn Pomeranz - -

. Harmon, Curran, Splelberg & Ensenberg LLP
' 1726 M Street, NW - Suite 600 -

" .Washington, DC 20036
. 202-328-3500
202-328-6918 (fax) _
- Counsel to the Alliance for Justice
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Robert F. Bauer

| ‘Karl S. Standstrom

Perkins Coie LLP

607 14"™ Street, NW — Suite 800
- Washington, DC 20005.

202-628-6600
202-434-1609 (fax)

' Counsel to OMB Watch C

g
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. Margaret E. McCorm1ck

Counsel o
National Education Assoclauon
1201 Sixteenth Street, NW .-

. Washington, DC 20036
© 202-833-4000 - '
1202 822-7974 (fax)

. Date: February 16,2006
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FEDERAL ELECTION COMMISSION

11 CFR Part 100

[NOTICE 2006 - XX]

Rulemaking Petition: Exception for Certain “Grﬁssroots Lobbying” ‘

Communications from the Definition of “Electioneering Communication”
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DATE:

' SUMMARY:

Federal Election Commissioﬁ.

Rulémaking petition: ndticekof availability.

- On February .16,. 2006, the Commission received a I’eﬁtion for

Rulemaking (“Petition”) from the AFL-CIO, the Alliance for

Justice, the Chamber of Commerce of the United States, the

- National Education Association, and OMB Watch. The Petition

asks the Commission to revise its régulatiqns by exempting

certain'communications consisting of “grassroots lobbying” that
otherwise meet the definition of an “electioneering |
communication” under the Federal Election Campaign Act' of

1971, as amended. The Petition is available for inspection in

 the Commission’s Public Records Office and on its website,

<www.fec. g6v>. Further information is provided in the -

- supplementary infbrmation that follows. -

Statements in suppbrt of, or in opposition to, the Petition must'

 be submitted on or before [INSERT DATE THAT IS 30 DAYS

of

Page_

AFTER THE DATE OF-PUBLICATION IN THE FEDERAL

REGISTER].
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ADDRESSES:

FOR FURTHER
INFORMATION
CONTACT:

of

All comments must be in writing, must be addressed to Mr.

Brad C Deutsch, Assistant Géneral Counsel, and must be

submitted in either e-mail, facsimile, or paper copy form.

Commenters are strohgly encduraged to submit comments by e

mail or fax to ensure timely receipt and consideration. E-mail
coinmgnté must be sent to either GRLECNOA-@'fec.gov or
submitted through t_he-F;:deral eReg_l.ilatidns Portal at
<www.regu1ations.éov>. If e—mail. comments include an

attachment, the attachment must be in either Adobe Acrobat

(.pdf) or Microsoft Word (.doc) format. Faxed comments must

be sent to (202) 219-3923, with paper copy follbw-up. Paper -

comments and paper copy follow-up of faxed comments must
be sent to the Federal Election Commission, 999 E Street, NW,
Washington, DC 20463. All comments must include the full - '

name and postal service address of the commenter or they will -

. nb_t be considered. The Commission will post comments on its-

- website after the comment period ends.

Mr. Brad C. Deutsch, AsSistant General Counsel, or Ms. Cheryl

~AF. Herhsley, Attorney, 999 E Street, NW, Washington, DC

20463, (202) 694-1650 or (800) 424-9530.
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' SUPPLEMENTARY

INFORMATION:
The Bipartisan Campa1 gn Reform Act of 2002 (“BCRA”) Pubhc Law 107- 55
116 Stat. 81 (2002), added “electloneermg communications” to the communications

already regulated by the Federal Election Campaign Act of 1971, as amended (“FECA”) |

See 2 U.S.C. 434(f)(3). ~Electioneering communications are television and radio

communications that refer to a clearly identified. candidate for Federal ofﬁce; are ‘publicly :

dlstributed within 60 days before a general election or 30 days before a primary elect1on

- and are targeted to the relevant electorate See 2US.C. 434(f)(3)(A)(1), 11 CFR 100. 29

BCRA exempts certain commumcat1ons from the definition of electioneermg

commumcation 72 U S.C. 434(H)(3)(B)(i) through (111) and spemfrcally authorizes the.

Commrssron to promulgate regulations exempting other commumcations as long as the

: exempted communications do not promote, support attack or oppose a Federal candidate.

2U.S.C. 434(f)(3)(B)(1v) _Mg 2U.S. C 431(20)(A)(iii). Section 100.29(c) of the |
Commission’s regulatrons contains the regulatory' e_xemptrons to the definition of :
“electioneen’ng communications.” 11 CFR 100.29(c). | |

The Federal-Eleetion Commission (“COmmisSion”) has received a Petition for
Rulemakmg (“Petition”) from the AFL-CIO, the Alliance for Justice, the Chamber of
Commerce of the Umted States, the Natronal Educatlon Assocration, and OMB Watch
(collectively, “Petitioners”). The Petitloners_ask the Commiss1on torevise 11 CFR
100. 2§(c) to exempt from the defi'nition of “electioneering communication” -certain '

grassroots lobbymg communications that reﬂect all of the followmg prmcrples 1. The

‘clearly identified federal candldate 1s an mcumbent publlc ofﬁceholder, 2 The

commumcation exclusrvely dlscusses a particular current legislative or executive branch
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matter; 3. The commumcatlon elther (a) calls upon the candidate to take a particular

posmon or action w1th respect to the matter in h1s or her incumbent capamty, or (b) calls

upon the general pubhc to contact the candidate and urge the candldate to do so; 4. If the

- communication discusses the candidate’ s position or record on the matter, it does so only

by quoting the candidate’s own public statements or reciting the candidate’s official o
action, such as a vote, on the matter; 5. The communication does not refer to an election,

the candidate’s candidacy, or a political party; and 6. The communication does not refer - |

to the candidate’s character, qualifications or fitness for office.

The Commission seeks comlnents on whether the COmnussion should initiate é .
rulemaici'ng on this proposed exception to the deﬁnition of “eleetioneering
eommunieation.” |

| Copies of .the Petition are availnble for public insi)ection at the Commission’s ,. :
Public Records Office, 999 E Street, NW, Washington, DC 20463, Monday though |

Friday between the hours of 9 a.m. and 5 p.m., and on the Cotnmissiori’_s Website,

<www.fec.gov>.

' Consideration of the merits of the Petition will be deferred until the close of the

_comment period. If the Commisswn demdes that the Petltlon has merit, it may begm a

ru]emakmg proceedmg Any subsequent action taken by the Comm1ss1on w1ll be

announced in the Federal Reglster. _
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. Michael E. Toner
. Chairman :
Federal Election Commission
DATED: - .
BILLING CODE: = 6715-01-U
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