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SUBJECT: . Draft Rev1sed Explanatnon and Justification for Definitions of “Agent
for BCRA Regulations on Coordinated and Independent Expenditures
and Non-Fedcral Funds or Soft Money (11 CFR 109.3 and 300.2(b)).

Attached is a draft Revised Explanation and J ustlflcatnon revisiting the defmltlons
of “agent” at 11 CFR 109.3 and 300.2(b) in order to comply with the District Court’s
~ decision in Shays v. FEC, 337 F.Supp.2d 28 (D.D.C. 2004), aﬂ”d 414 F.3d 76 (D.C. Cir.
2005) reh’g en banc denied, No. 04-5352 (Oct 21, 2005).

» The Office of the General Counsel requests that this draft be placed on the agenda
for the J anuary 23, 2006 open meetmg ‘
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" FEDERAL ELECTION COMMISSION

11 CFR Parts 109 and 300

[Notice 2006 -1

Definitions of ‘v‘Agent” for BCRA Régulations on Non-Federal Funds or Sdft Mdney_

~ AGENCY:

ACTION:

SUMMARY:

DATES: |

and Coordinated and Independent Expenditures

Federal Election Commission.

Revised Explanation and Justiﬁcatibn.

The Federal Election Commission is publishing ka revised '
Explanation and Justification for its deﬁnitibﬂs of “agent” m its’
regﬁlations on coordinated and indépendent eXpéﬁditure;s, and ﬁbn-

Federal funds, which are commonly referred to as “soft money.”

The regulations, which are being retained, implement the

Bipartisan Campaign Reform Act of 2002 by defining “agent” as

“any person who has actual authority, either express or implied” to
perform certain actions. These definitions do not include persons _

acting only with apparent autﬁority. These revisions to the

- Explanation and Justification are in response to the decision of the

U.S. District Court for the District of Columbia in Shays v. FEC.
Further informatidn is provided in the Supplementary Information

that follows.

. Effective date is [Insert date of publication in the FEDERAL

REGISTER].
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FOR FURTHER

'INFORMATION | . |
- CONTACT: Mr. Brad C. Deutsch, Assistant General Counsel, or Mr. Ron B.
|  Katwan, Attomey, 999 E Street, NW, Washington, DC 20463,
| ' (202) 694-1650 or (800) 424-9530.
 SUPPLEMENTARY ) .

INFORMATION: |
The Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, 116 Stat. 81

(2002) (“BCRA”) amended the Federal Election Campaign Act of 1971, as amended,

2U.S.C. 431 et seq. (the “Act”). In 2002, the’Commission promulgated regulations in

order to implement BCRA’s new limitations on party, candidate, and officeholder

solicitation and use of non-Federal funds. Final Rules and EXplanation and Justification

for Prohibited and Excessive Cohtribmionsi aneFederai Funds or Soft Money, 67 FR

- 49064 (July 29, 2002)'(“~Soft Mone Final Rules”). The Commission also _approved final

rules implementing BCRA’s provisions regarding payments by political committees and
other persons for communications that are coordinated with a candidate, a candidate’s

authorized committee, or a political party committee, as well as other expenditures that

" are made either in coordination with, or independently from, candidates and political

‘party committees. Final Rules and Explanation and Justification for Coordinated and

Independent Expenditures, 68 FR 421 (J an. 3, 2003) (“Coordination Final Rules”).

"Many of BCRA’s provisions and the regulations implementing BCRA apply not

“only to principals, such as candidates, political party committees, or other entities, but

also to their agents. See 67 FR at 49081-82; 68 FR at 421-22. Before BCRA was

enacted, the Commission’s regulations at former 11 CFR 109.1(b)(5) (2001) defined

“agent” only for pUrposés of establishing whether an expenditure made by an individual
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was made independént of a candidate or pdlitical i)arty. The definition was lirﬂited t§ |
“any person who hés'actual oral or written authority, eitﬁer express»or iﬁipli_ed, to make
or to authorize the makjng of expenditures, or [...] any pefson_ who has been placed in a -
position within the campaign organization where it would reaSOnany api)ear thét in the

ordinary course of campaign-related activities he or she may authorize expenditures.”

The definition of “agent” at former section 109.1(b)(5) did not apply to any fundraising

activities.

When implementing BCRA in 2002, the Commission did not seek com;ﬁent on
whether it’shoﬁld retain the pre-BCRA defmition of “agent.” Rather, the Commiésion’
sdught comment on whéth.é.r a pﬁncipal should be held liable if an égerit has ac_:tliél, aé_ »
qpposed to apparent, authority to engage in the alleged actions at issue, and whether a
principa] shou]ci be held liable only if an agent has express., rather than iniplicd, authOﬁty .'
to act. See Notice of Progosed Rulemaking on Prohibited émd Excessive Contributions;
Non-Federal Funds or Soft Money, 67 FR _356‘54, 35_'658A(May 20, 2002). The |
Commission also sought comment on whether the term “agént”. should be left uﬁdeﬁned ]
in the Commission’s rules and intérpreted instead based on common law principles of
agency. Id. | |

- The final rulés adopted by thé Commission in 2002 coﬁiai.ned two identical
definitions of “agent” for.the regulatioﬁs on coordinated and independent expenditures
(11 CFR 109.3) aﬁd the soft monéy regulations (il CFR 300.2(b)). Both rules deﬁn_ed
‘_‘égentf as "‘any. perso'n who has actual authoﬁty, either express or irhplied,” to‘p¢rform
certain actions. The Commission decided to exclude from the BCRA rules deﬁning

“agent” those persons acting only with apparent authority. The 2002 BCRA rules sought
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to limit a principal’s liability for the actions of an agent to situations where the principal

- had engaged in specific conduct to create an agent’s authority. The Commission was

concerned that by inéluding apparent authority in the definitions of “agent” it would

exp_o$e ﬁrincipals to liability based solely on thé actions of a rogue or misguided

volunteer and “place the definition of ‘agent’ in the hands of a third party.” See Soft |

Money Final Rules, 67 FR at 49083; Coordination Final Rules, 68 FR at 424-425,

Accordingly, the Commission’s BCRA definitions did not include the second part of the

pre-BCRA definition, which had covered only limited aspects of apparent authority, |

specifically, apparent authority based on “a position within the campaign organization.”
In 2004, the Commission’s post-BCRA definitions of “agent” were reviewed by

the U.S. District Court for the Distn'ct of Columbia in Shays v. FEC, 337 F. Supp. 2d 28

(D. D C. 2004) ( ”) aff’'d, 414 F.3d 76 (D.C. Cir. 2005) (get for reh’g en banc

denied Oct. 21, 2005) (No. 04-5352). The Dlstnct Court held that the Commission’s

decision not to include apparent authority within the definitions of “agent” was an

acceptable and permissible constructioﬁ of the term under the Act. Shays at 84. The

* court found that Congress had not directly spokeﬁ to the question at issue, satisfying the

first step of Chevron review. ! Id. af 71, 84. The court determined that “the

| Commission’s construction of the term ‘agent’ is faithful to the literal terms of the

' statute;” 1d. at71-72, 81-86 (finding that both definitions “survive[] Chevron review”).

Specifically, the District Court concluded, “the term ‘agent’ is subject to different

interpretations and the FEC’s interpretation of the term complies with an acceptable .

! The first step of the Chevron analysis, which courts use to review an agency’s regulations, asks whether
Congress has directly spoken to the precise questions at issue. The second step considers whether the

~ agency'’s resolution of an issue not addressed in the statute is based on a permissible construction of the

statute. See Shays at 51-52 (citing Chevron U.S.A., Inc. v. Natural Res. Def. Council, 467 U.S. 837, 842-
43 (1984) A ‘
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interpretation of the statute.” Id. at 84. The cb_uxt emphasized that the Shays plﬁntiffs |
‘.‘proyide[d] no basis-.for the conclusion that the term ‘age':nt’. has developed a ‘settled
meaning under . .. . the _commdn law,’ of that the meaningb includes those acting Wit’h_
apparent authority.” Id. at 83. The Diétrict Court noted, “Black’s Law .I.)ictione.lry .

provides that the term in its normal parlance does not include those acting with apparent

~ authority.” Id. (emphasis added).? Accordingly, the court “concludé[d] that the térm

‘agent’ does not have a settled common law meaning that includes thosé acting with
apparent ‘aUtho'rity.” Id.

thle upholding the Comm1ss1on s definition under Chevron the Dlstnct Court
found that the Commlsswn s Explanation and Justlﬁcatlon for the deﬁmtlons of “agent”
at 11 CFR 109.3 and 300.2(b) did not satisfy the reasoned analysis rcquire'ment of the
Administrativé Procedure Act (“APA”) on three grounds. | See Shays at 72, 88; see st 5 "

U.S.C. 553. First, the court found that the Commission had not adequately explained

‘why it departed from its pre-BCRA definition of “agent,” by not including the portion of

the definition that covered certain applications of apparent authority.  Shays at 87.
Second, the court found that the Commission had not addressed the impact that its

construction of the term “agent” might have on preventing circumvention of the Act’s

limitations and prohibitions and on preventing the appearance of corruption, two policies

that Congress sought to advance in passing BCRA. ﬁ at 72, 87. Third, the court found

that the Commission’s main concern in excluding apparent authority from the definitions

- namely, to prevent a candidate oi' political'pa'rty committee from being held liable for

% The court also noted that individuals with apparent authority “are therefore not technically ‘agents’ with
regard to the activity at issue; it is only by their actions and those of their ‘principal’ that they are deemed
to act as agents for purposes of establishing hablhty > Id at 84, citing Restatement (Second) of Agency 8,

cmt. a.
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the actions of a rogue or misguided volunteer who purports to act on behalf of the

~ candidate o:r committee — was “not supported by the law of agency . . . ’& at 87.

The court remanded the definitions to the Commission for further action

consistent with its opinion. Id. at 130. The Commission did not appeal this portion of the

District Court decision.

In response to the Shays décision, the Commission issued a Notice of Proposed

Rul_emaking, which was published in the Federal Register on February 2, 2005. Notice of

Proposed Rulemaking on the Definition of “Agent” for BCRA Regulations on Non-

Federal Funds or Soft'Money and Coordinated and Independent Expenditure’s, 70 FR

5382 (Feb. 2, 2005) (“NPRM”). The NPRM sought comment on several alternatives,
which were (1) whether to continue to exclude apparent authority from its definitions of

“agent” at 11 CFR 109.3 and 300.2(b), (2) whether to add apparent authority to these

- definitions, (3) whether to return to the pre-BCRA definition, and (4) whether to adopt a

different definition of “agent” covering certain applications of apparent authority while

exciuding others. The comment pe_:riod closed on March 4, 2005. The Commission

" received six written comments from eleven commenters on the proposed rules.

Additionally, the Commission received a letter from the Internal Revenue Service

3 indicating, “the proposed rules do not pose a conflict with the Internal Revenue Code or ‘

the reghlations thereunder.” The Commission held a hearing on this rulemaking on May

17, 2005. .Four commenters testified at the hearing. For purposes of this document, the
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terms “comments” ;md “comrhen’\ter” zipply to both written comments and oral testimorty '
att the public heztring.é- |
- The cbmmenters were divided between those who favored adding appareﬁt'

authority to the definitions of “agent” and those who supported retention of the ‘2002 rule.

The Commission has decided, after carefully weighing the relevant factors, including its

~ extensive experience in investigating and pro§ecuting statutory violations, to retain the

current definitions in 11 CFR 109.3 and 300.2(b) and to provide this reQised Explanation
andJ ustiﬁcatidn for the decision ttﬁ exclude apparent authority from these deﬁni'ti‘ons
The Commlsswn has decided that its current definitions of “agent” (1) as requlred by
BCRA cover 1nd1v1duals engaged in a broad range of activities spec1ﬁcal]y related to
BCRA-regulate_d conduct, thereby dramatically increasing the number of individuals and
type of conduct subject to the Act, especially whén compafcd to the Commission’s pre-
BCRA definition of agent; (2) cover the wide range of éctit'ities brohibited by BCRA and

the Act, thereby providing incentives for compliance, while protecting core political

activity permitted by BCRA and affirmed by the U.S. Supreme Court i in McConnell“ that,

under an apparent authorlty standard could otherwise be restricted or subJect to

Commission 1nvcst1gat10n and (3) are best suited for the pohtlcal context, which is

| materially different from other contexts in which apparent authority is applicable.

3 The written comments and a transcript of the hearing are avallable at ,
http://www.fec.gov/law/law_rulemakings.shtml under Definition of Agent for BCRA Regulatlons on

Coordmated and Independent Expenditures and Non-Federal Funds or Soft Money. -
4 See McConnell v. FEC, 504 U.S. 93, 1_59 -61'(2003). ,
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Explanation and Justification

- 11 CFR 109.3 and 300.2(b) - Definitions.

According to the common law definition of actual authority, as codified in the

Restatement (Second) of Agency (1958) (“Restatement”), an agent s actual authority is

created by manifestations of consent (express or 1mphed) made by the prmapal to the
agent. > Restatement 7. Apparentauthonty, by contrast, is the result of manifestations the

pn'ncipai makes to a third party about a person’s authority to act on the principal’s behalf.

_ Restatement 8. Apparent authority is created where the principal’s words or conduct

“reasonably interpreted, causes tlie third person to believe that the principal consents to
have the act done on his behalf by the petson purporting to act for him.” Overnite
Transp. Co. v. NLRB, 140 F.3d 259, 266 (D.C. Cir. 1998) (quoting Restatement 27). |
Moreover, to have appar_ent authority “the third person must not only believe that the
individua] acts on behalf of the principal but, in addition, “either the principal must intend

to cause the third party to believe that the agent is authorized to act for him, or he should

realize that his conduct is likely to create such belief.”” Id. (quoting Restatement 27, cmt.

a) (emphasis added).

 Finally, apparent authority may be created not only by manifestations the-

principal makes directly to a third party, but, in addition, “as in the case of [actual]

authority, apparent authority can be created by appointing a person toa position, such as

that of manager or treasurer, which carries with it generally recognized duties; to those

who know of the appointment ther_e is apparent authority to do the things ordinarily

s See Kolstad v. American Dentai Ass’n, 527 U.S. 526, 542 (1999) (“The common law as codified in the

Restatement (Second) of Agency (1957), provides a useful startmg point for deﬁmng [the] general common
law [of agency].”) :
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entrusted to one occupymg such a posrtlon regardless of unknown llrmtatrons Wthh are
1mposed upon the partlcular agent ? Restatement 27, cmt. a.
The Supreme Court has emphasrzed that not every aspect of agency law needs to

be 1ncorporated into a Federal statute when it is not necessary to effectuate the statute’s

underlying purpose. See, e e.g., Faragher v. Crty of Boca Raton, 524 U S. 775, 803 n3

(1998) (The “obligation here is not to make a pronouncement of agency law in general or

to transplant [the Restatement (Second) of Agency into a Federal Statute, but] is to -adapt
agency cencepts to the [Statute’s] ‘practical objectives.”) In construing the terrn"‘agent,”
the Comrnission believes that the current definitions of“agent,” whiCh are based en
actual authority, either express dr implied, best effectuate'the intent. and Purpose's qf ‘ ._ | _
BCRA and the Act.

The Corhmission’s current definitions of “agent”: ( 1) as required by BCRA, cever -'
individuals engaged in a brdad range of activities spéc‘iﬁca_lly re]'ated to BCRA-regulated
conduct, thereby’ dramatical_ly increasing the number'of individuals and type of conduct
subject to the Act, especially when compared to the Comrnission’s pre-BCRA deﬁnition .
of agent; (2) cover the w1de range of activities prohibited by BCRA and the Act, thereby

providing incentives for compliance, while protectmg core po]rtrca] actrvrty perrmtted by

| BCRA and afflrmed by the U.S. Supreme Court in McConnell that, under an apparent

authority standard, could otherwise be restricted or subjeCt to Commission investigation;

and (3) are best suited for the political context, which is materially different from other

eontexts in which apparent authority is app]iCable.
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" 1. Asrequired by BCRA, the Commission’s definitions of “agent” cover individuals
eng agedina brdad range of activities specifically related to BCRA-regulated
- conduct, thefeby dramatically increasing the number of individuals and type of

- conduct subject to the Act, especially when comnaréd to the Commission’s pre-

'BCRA definition of agent.

In implementing BCRA, the Commission adopted regulations t_hat defined

“agent” based on a broad range of activities specifically related to BCRA-regulated

conduct, thereby dramatically increasing the number of individuals who met the
definition of an “agent” of a candidate, political party committee, or other political

committee. The Commission’s pre-BCRA independent expenditure rules limited the _

.definition of “a ent” to “any person who has actual bral or written authority, either
g yp y

- express or implied, to make or to authorize the making of expenditures, or [...] any

peréon who has been placed in a position within the campaign organization where it

would reasonably appear that in the ordinary course of campaign-related activities he or

- ) she may authorize ex_pénditurcs.” 11 CFR 109.1(b)(5)(2001).

Campaign committees typidally authorize very few people to make expénditures;

| and typically limit those powers to employees under the campaign’s direct control. The

- number of positions within a campaign organization where it would reasonably appear

that a person could make expenditures i,s‘si_rr'lilarly limited. Therefore, the Commission’s
pre-BCRA deﬁnition of “agent” captured only a small number of individuals within a

campai gn organization. Moreovér; by defining agency based on authbrity_ to make

10
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expenditures, the Commission’s pre-BCRA definition did not restﬁct individuals
ihvolved in the soliéiiation and receipt of funds speciﬁcaily prohibited by BCRA,

. In'enabting BCRA, Congress exiended the scope of agency for i)urposes of the
Act to include persvons with the authon’fy to solicit and receive funds, théreby inbreasing
significantly the nﬁmber of persons subject to the Act. vAccordingly, the Commission’s |
soft money regulations define “agents” as individuals with actual autﬁority to solicﬁt or

receive funds. S_jg, e.g., 11 CFR 300.2(b)(1)(1) (“solicit, direct or receive funds”) and

| 300.2 (b)(3) (“solicit, receive, direét, transfer, or spend funds™). In contrast to the pre-

BCRA rule, the current definition applies to the solicitation of funds generally, and is not
limited to activities based on statutorily defined terms, such as expendit'lires or
contributions. The number of individuals involved in fundraising for a campéign can

reach hundreds, and in the case of presidential campaigns énd national party committées,

- potentially thousands, of individuals, most of whom are volunteers. Therefore, the

number of individuals subject to the Commission’s current definition of “agent” in the

soft money regulations is far' greater than the number of individtials who were subject to
the pre-BCRA regulation, while the type.of activity restricted is specifically related to
BCRA-regulated cohduct. | |

 The Commfssion’s current definition of “agent” in its C§bfdination regulations
defines agents as individﬁals with actual éuthority to request, make, or be maferially |
involved with the'productic)n of cértain types of covmml.mications.‘ 11 CFR 109.3. | In
pontraé_t to the pm—BCRA rule, _thiS definition applies to a wide rangé of éctivitie_s related
to thé Cre_ation and distribution of political corﬁrriunications, and is not limited tb |

activities based on statutorily defined terms, such as expenditures or contributions. For

11
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exarriple, the rule captures individuals who, on behalf of a Federal candidate, have actual

- authority, “to provide material or information to assist another person in the creation,

pfoductiop, or distribution of any communication.” 11 FCFR 109.3(b)(5). Therefore, the
rule nbtbnly captures a much Iarger set of individuals tﬁan the pfe-BCRA rule, but al.so
‘captures the preper type of activity prohibited by the ceordination regulations, i.e.,
activities related to the production and divstribution' of communicatiens.

After examining the Commission’s pre- and post-BCRA enfercement record, the

Commission has determined that the decision to limit agency to those with actual

authority, express or implied, has'no.t had a material impact on its ability to prosecute

cases in the three yeafs the rule has been in place. In the Commiseion’s experience in
administering and enforcing the Act since promulgating the current rules in 2002,
‘e:xc'ludin g apparent authority from the deﬁniti}ons of “agent” has not facilitéted
circumvention of the Aci nor led to actual or apparent corrupt_ion. Commenters both
favering and opposingb the.regulations in their current form‘agreed that there is no

evidence that the operation of the current definitions of “agent” in the 2003-2004 election

‘ cycle in any way undermined the success of BCRA cited by its Congressional sponsors.

When asked at the hearing whether the lack of apparent.authority had led to

‘circumvention of the Act, a representative of a major reform organization testified, “I =

don’t know of any specific situation.” The Commission concurs with this conclusion.
In upholding the Commission’s definitions of “agent” under Chevron, the District
Court observed, “it is not readily apparent that the regulation on its face creates the

potential for gross abuse” and “in the end simply finds Plaintiffs’ coneems [that the

definitions would allbw_ circumvention of the Act] to be too amorphous and speculative at

12
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this stage to mandate the reversal of the Commission’s regulatlon » Shays at 85- 86 The
record evidence developed and reviewed in this rulemaking and the Comm1ss1on s
prosecutorial expenence sﬁpp’ort the Dlstuct Court’s eonc]usi_on.

Nevertheless, if the Commission should encounter evidence of actual o;llappareht

corruption or of circumvention of the Act in the future, the Commission has the authority

to revisit the regulation and take action as appropriate, including an approach targeted to

the specific problems that are actually found to occur.

2. Actual authority, either express or implied, is a broad concept that covers the wide

range of actiyities prohibited by BCRA and the Act, thereby providing

appropriate incentives for compliance, while protecting core political activity
permitted by BCRA and affirmed by the U.S. Supreme Court in Mchnnell that,

under an apparent authority standard,_-cou]d otherwise be restricted or subject to
Commission investigation.

Based on a careful review of the relevant factors, the Commission has found that

inclusion of apparent authority in the Commission’s definitions of “agent” is not

: necessary to implement BCRA or the Act, and that actual authority is sufficient to

prevent circumvention and the appearance of corruption.. In arguing for an apparent

'authority standard, some commenters erroneously stated that the Commission’s current

definitions of “agent” were too narrowAbe'cause they failed to capture various

hypotheticals mvo]vmg allegedly prohxblted activity. These hypothetlcals included: (a)
actlons by mdmduals with certain titles or positions within a campalgn orgamzatlon or
par;y committee; (b) actions by individuals where the candidate privately mstructed the’

individual to avoid raising non-Federal funds; (c) actions_by individuals acting under

13
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indirect signals from a candidate; and (d) actions by individuals who willfully kept a

~ candidate, political party committee, or other political committee ignorant of their

prohibited activity. As discussed further belbw,_ actual authority, either express or

imp_li'ed;' sufficiently addresses this hypothetic_ai behavior. Moreover, a principal’s

private instructions or indirect signals to agents, or a principal’s attempts to keep himself

igniorant of an agent’s activities, do nbt implicate apparent authority, which involves-
manifeétations to a third person rather than to the agent. - |

Whi]e(the_ Commission’s actual authority standard is sufficiently broad to address
thivs"_activity, it also prbtects core i)olitical activity permitted by BCRA and afﬁr’rned.by
the U.S. Supreme Court in McConnell thét, under an apparent authority Standard, could
cherwise be restricted or subject to Commission investigation. Therefore; the
Commission’s current definitions of “agent” best effectuate t'he’ intent and purpose of
BCRA and the Act, and create the appropﬁate incentives for candidates, party '
corﬁmittees, and other politjcal committees to ensﬁre thatvtheir employees and volunteers

are familiar with, and comply with, BCRA's soft money and coordination provisions.

a. Actions of individuals with certain titles or positions.
Apparent authority is not necessary to capture impermissible activity by persons

holding certain titles or positions within a campaign organization, political party

- committee, or other political committee. A title or position is most frequently part of the

grant of actual authority, either express or »ir'npklied, to act on behalf of a principal. The
scope of the authority created will depend on the title given and the uﬁderstanding of the

agent and the principal. For exarhple, an individual with the title of fimdraising chairofa -

- campai gn has actual authority to raise funds on behalf of that campaign. See Restatement

14
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27, cmt a. Fundraising is within the séOpe of a fundraising chair’s actual authority. Later -

éctions by a prihcipai, reasonably understood by the agent, can expand the scope of

 authority under either express or implied actual authority. Thus; even if the definitions of -

“agent” are limited to persons acting with actual authority, a person may be an agent as a
result of actual authority based on his or her position or title within a campaign

organization, political party committee, or other political committee.‘

b. Actions by individuals where the candidate privately instrucf-ed the individuai
' to avoid raising non-Federal funds,

The Commission’s current deﬁnitions of “agent” are sufﬁc.ie'nt]y broad to éapture
actions by individuals where the candidate authorizes an iﬁdividual .to solicit Federal .‘
funds on his or ﬁer behalf, but privately instructs the individual to avoid raisiﬁg non-
Federal funds. One commenter’s scenario proposed, “a Féderal candidate publicly
named a fundraising éhairman who thus was vested with the appérenf authority of the
candidate, but where the candidate privately iﬁstructed the égent to avoid raising non-
Federal funds. Suppbse funher that the fundraiser nonetheiess solicits soft money.”
Contrary to the commenter’s asSértion, the fundraising chairman in this séenario could be |
an agent for the puﬁaose of soliciting funds under the Commission’s éurrept regulatioﬁs.5

Beéausc raising funds is within the fundraising chair’s scope of actual authority, soft

5 The Commission notes that regardless of whether it includes apparent authority in the definition of
“agent,” for the candidate to be liable in this scenario under existing Commission regulations prohibiting
soft money solicitations the fundraising chair must be “acting on behalf” of the candidate when he or she
makes the soft money solicitation. See 11 CFR 300.10(c)(1) (“An officer or agent acting on behalf of a
national party committee or a national congressional campaign committee;”) and 300.60(c) (“Agents acting
on behalf of a Federal candidate or individual holding Federal office;”) (emphases added). As the
Commission noted in the Soft Money Final Rules, “a principal can only be held liable for the actions of an
agent when the agent is acting on behalf of the principal, and not when the agent is acting on behalf of
other organizations or individuals. Specifically, it is not enough that there is some relationship or contact
between the principal and agent; rather, the agent must be acting on behalf of the principal to create

potential liability for the principal.” Soft Money Final Rules, 67 FR at 49083.
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“money solicitations on behalf of the candidate are prohibited. As an agent of a federal
- officeholder the fundraiser Would be liable for any such violation. In additien,'the_

~ candidate and committee principal may also be liable for any impermissible solicitations

by the agent, deSpite specific instructions not tc do so. See U.S. v. Investment

Enteggrxses, Inc., 10 F.3d 263, 266 (5th C1r 1993) (determmmg that it is a settled matter '

of agency law that liability exists “for unlawful acts of [] agents, provided that the

conduct is within the scope of the agent’s authority”); see also Restatement 216 (“A

master or other principal may be liable to another whose interests have been invaded by
. the tortious conduct of a servant or other agent, although the principal does not personally -

~ violate a duty to such other or authorize the conduct of the agent causing the invasion.”);

Restatement 219(1) (“A master is subject to liability for the torts of his servant committed

while acting in the scope of their employment.”).

" c. Actions by individuals acting under indirect signals from a candidate,

The Commission’s current definitions of “agent” are sufficiently broad to capture

actions by individuals acting under indirect signals from a candidate. Commenters raised

~ concerns that candldates could withhold actual authonty, but attempt to signal indirectly

that the agent should ignore his or her express instructions and SO]lClt illegal soft money

| nevertheless. Several commenters described thlS as the use of a “wink and a nod” that

~would authorize the agent to act illegally. Contrary to what these commenters suggested,

however, the principal’s indirect signals give the fundraiser actual authority to raise

money, and by implication, to do so illegally. See Restatement 26, cmt. ¢ (“[authority to

perform a particular act] may be inferred from words or conduct which the principal has

- reason to know indicate to the agent that he is to do the act for the benefit of the
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principal”). Mqréover, because apparént authority is based on communications between
tﬁe pﬁncipal and a fhird party; if the principal indirectly éigﬁaled to thev agent that the
agent should Violéte the law, the pn'ncipﬁ]’s actions would,hot_ create apparent authority. -
Apparent authority does not fuﬁher the Commission’s efforts to prevent 4this type of

misconduct.

d. Actions by individuals who willfullv keep a candidate, political party

committee, or other political committee ignorant of their prohibited activity.

The Commission’s current definitions of “agent” are also sufficiently b;b’a‘d to
capture actions by individuals who willfully keep a candidate, part.y_‘committee, or other
poliiical vcom_mit'tee ignoraﬁt of tﬁeir prohibited activity. In another .s'cenério, qommcﬁ_ters
maintained that “so long as agents keep their principals sufficiently ignorant of their
particular practices ... those operating with apparent authoﬁty could exploit their
positions to continue Soliciting and directing soft money contribuiioné, continue peddling
access to their principals, and continue by virtue of their apparent authority to perpetuate
the appearance if not the reality of corruption.” | |

Assuming thét épparent aﬁthon'ty in this scenario is based on a position like that "

of fundraising chair, the agent would have actual authority to raise funds and thus the

candidate would be liable for the agent’s illegal soft money solicitations, if done on the

candidate’s behalf, even if the solicitations were made without the candidate’s
knowledge.” Moreover, under actual authority, a principal cannot avoid liability through
attempts to keep himself ignorant of his or her agent’s actions. See Restatement 43

(“Actluicscence by the principal in conduct of an agent whose previously conferred

7 See note 6, above.
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authorization reasonably might include it, indicates that the conduct was authorized; if

- clearly not i'_ncluded in the authorization, acquiescence in it indicates affirmance.”)

Thus, for all the reasons discussed above actual authority, whether express or

1mphed is a broad concept that provides candxdates po]1t1cal party committees, and other

pohtlcal commlttees with the appropnate incentives to monitor the conduct of those

whom they hold out to the public as their agents.

e. Apparent authority based on direct manifestations a principal makes to a third

party is not necessary to implement the purposes of BCRA and the Act

because the Commission’s soft money and coordination regulations would, in
~ many situations, reach the principal’s own conduct directly.

In addition, apparent authority based on direct manifestations a principal makes to

a third party is not necessary to implement the purposes of BCRA and the Act because
the Commlssmn s soft money and coordination regulations would, in many situations, .
reaeh the principal’s own conduct directly. Where a Federal candidate creates apparent

authority to solicit soft money for a volunteer, employee, or consultant by talking directly

" to a third party, in many situations, the conversation between the candidate and the third

party will constitute a solicitation by the candidate in and of itself. For example, assume

a Federal candidate informs a contributor that an illegal soft money contribution to J ane

“Doe’s gun owner’s rights organization would greatly benefit the Federal candidate’s

campaign. Regardless of whether Jane Doe has authority to act on behalf of the Federal

candidate, the Federal candidate would face liability based on his or her own comments

to the contributor. Not only is the pﬁhcipal’s statement likely captured by the

~Commission’s current regulations, the Commission is currently conducting a rulemaking
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to expand its definition of “solicit” at 11 CFR 300.2(m) as it was und_erstood by the Shays'

éou‘rt, and in light of the Court of Appeals decision in Shays v. FEC. & Notice of

i Proposed‘Ruléméldng on the Definitions of “Solicit” and “Direct”, 70 FR 56599 (Sept. -

28, 2005); see also Shays v. FEC, 414 F.3d 76, 105-07 (D.C. Cir. 2005).(holdir.1g the
Commission’s definitions of *‘to solicit’* and “‘to direct’’ did not survive the first step of
Chevron review.). Under this approach, liability for statermnents to third parties will rest

directly on candidates, rather than indirectly through pﬁrpOrted agents.

f. | Actual authority protects core political activity permitted by BCRA and

affirmed by the U.S. Supreme Court in McConnell that., under an apparent
agthdrity standérd, could otherwise be restrictéd or subjéét to Comx_n‘issibn: | |
invesﬁ gation. |

While the Commission’s current regulations are su‘fﬁci‘entl'y' broad to create |

appropriate incentives for candidates, party committees, and other political committees to

‘ensure that their employees and volunteers are familiar ,with’, and comply with, BCRA’s

soft money and coordination provisions, the current regulations also preserve the ability

of individuals to solicit funds on behalf of multiple entities. BCRA restricts the ability of

Federal officeholders, candidates, and national party committees to raise non-Federal

funds. BCRA does not prohibit individuals who are agents of the foregoing from also
raising non-Federal funds for other political parties or outside groups.® As the Supreme

Court made clear in McConnell, even “party officials may also solicit soft money in their

unofficial capacities.” McConnell, 504 U.S. at 159-61. The Commission recognized in

the Soft Money Final Rules that “individuals, such as State party chairmen and

8 Federal candidates and officeholders may' raise non-Federal funds in limited circlm_xstances. S;ce 2US.C.
441i(e)(1)(B), (2), and (3). .
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. chairwomen, who also serve as members of their national party committees, can,

' cc'mvsistent with BCRA, wear multiple hats, and can raise non-Federal funds for their State

party organizations without violating the prdhibition against non-Federal fundraising by

nationaliparties.” 1d.; see also Restatement 13 (“merely acting in a manner that benefits

another is not necessarily acting on behalf of that person.‘”)'.9

An apparent authority standard would pbténtially subject individuals conducting

permissible fundraising activities to Commission complaints and investigations. Sucha

result would unduly burden participation in permissible political activity. For exampl‘e,

aSs_i;mc Candidate meets Contribﬁtor who mentions he ié from Trénton, New Jersey.
Candidate tells Contributor about his an 61d friend Tom from Trenton and praises Tom’s
invo]vement in an environmental group iﬁ New Jersey. Candidate says, “Say hello to'
Tom if you see him, and tell him to give me a call. Tbm is aﬁ old friend and one of the
reasons I keep getting elected.” ‘Contributor iate; meets Tom, who solicits Contributor
for:a soft money cont_ﬁ'butipn to the e‘nvifonr_ncntal group. -

If a complaint was ﬁl-ed with the Commission, the Commission could, under an
appérent authority standard, investigate whéther Jane Doe reasonably believed Tom was

Candidate’s agent, and if so, whethér Tom made the solicitation on behalf of C'andidate.' -

However, under an actual authority standard, there is no actual authority between Tom

and Candidate, thereby ending the Commission’s inquiry into his conduct and preserving

his ability to remain active in his environmental organization.
In reaching this conclusion, the Commission is mindful that both the Supreme Court in
McConnell and the commenters égreed that citizen participation in both Federal

campaigns and with organizations that may raise soft money is permissiblé under BCRA.

% See note 6, above.
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3. Liability nremised on actual authority is best suited for the political context,

which is materially different from contexts where apparentauthority'is applicable. |

The Commlssmn emphasizes that the dec:sron to exclude apparent authority from

its definitions of “agent” is mformed by the difference between the pohtlcal context in
which the éommission’s definitions of “agent” operate, and the non-political contexts in
which apparent authority is normally applied.lo | |

- Electoral campaigns are materially different from many commereial'endeayors in
that campai gns must depend on broad participation by volunteers. Unlike commercial
agents, political volunteers have an affirmative interest in promoting and workmg toward
the campa1 gn ’s goals based on personal and ideological, rather than economrc mcent1ves.
Unhke commercial principals, campaigns welcome the assistance and support of nearly
any volunteer, regardless of their expertise, avallablhty, or exact reasons for supportmg

the campaign. A commercral principal does not customanly rely ona large number of

‘mainly inexperienced volunteers to carry out its commercial purposes. Moreover, a

commercial principal typically does not have a large number of people willing to work on
its behalf for no economic benefi_t and without the cOMercial principal’s. knowledge.
See, e.g., AO 1999-17. |

‘As the Commission pointed out in the Soft Money Final 'Rules, in most non-
political contexts, the purpose of apparent authority bis “to protect innocentthi‘rd parties
who have suffered monetary damages as a result of reasonably relying on the
representatiOns of individuals who purported to have, but did not actually have, authority

to act on behalf of [the] principals. Unlike otherlegislative areas,-BCRA does not affect

1 This rulemaking does not 1mpact the role of apparent authonty in the enforcement or interpretation of
commercial obligations between political committees and vendors. See, e e.g, Karl Rove & Co. v.
Thornburgh, 39 F. 3d 1273 (5‘h Cir. 1994)
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indit'idua]s who have been defrauded or have suffered economic loss due to their

‘ detrlmenta] reliance on unauthorlzed representatlons ” 67 FR 49082 See, e.g., United

States \A One Parcel of Land, 965 F.2d 311, 318 19 (7th Cir. 1992) (“‘Apparent

authon’ty’ is a vehicle by whic_h a principal is held vicariously liable to an innocent third

- party for injury resulting from the misrepresentations or misdeeds of the priﬁcipal’s agent

who acted with apparent authority frem the principal.”); Fraioli v. Lemcke, 328 F. Supp.

2d 250, 278-79 (D.R.I. 2004) (“The doctrine of apparent authority exists to promote

business and protect a third party’s reasonable reliance on an agency relationship.”);

Hammett v. VIN Corp., 1989 WL 149261 at *6 (ED. La. 1989).
Instead, an overriding purpose of BCRA, and the purpose to which the rules

interpreting agency are drafted, is to prevent circumvention of the Act and actual

‘corruption or the appearance thereof. Applying apparent authon’ty concepts developed to .

remedy fraud and economic loss to the electoral arena could restrict perm1ss1ble electoral
act1v1ty where there is no corruptlon or the appearance thereof.

As the Supreme Coun noted in Buckley v. Valeo, “encouraging citizen

* participation in political campaigns while continuing to guard against the corrupting

potential of large financial contributions to candidates” is an important goal of the Act. |

Bucklev v. Vi éleo, 424 U.S. 1, 36 (1976). In the Commission’s judgment, the potentiél of

_appareht authority to restrict activity that would not circumvent the statute or give the
appearance of corruption outweighs any possible benefits that may be derived from
providing candidates and party committees with additional incentives for monitoring their

campaign workers, especially given the fact that actual authority is a broad.concept that

- already creates appropriate incentives for such monitoring. Conclusion
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This revised _Explaﬁation and J ustification, thps, addressesA the three concerns
articulated by the District Court in Shays. First, the Commission deteﬁnineq thai its
current definitions of “agent,” by focusing on authority to engage in a i)road range of
activities specifically relatgd to BCRA-regulated conduct rather than or_liy on
expenditures, drarhaticaily increases the number of individuals and type of conduct
subject to the Act, and therefore, properly implemented BCRA’s proﬁibitions. |

Second, the Commission has attempted to addressed the District iCoUrt’s cqncém
regarding prevention of circumvention of the Act and the appearance of corruption by
explaining ( 15 that there is at present no evidence of corruption or circumvention under -
the current d_efinitions of ‘;égent” that dictates a change in"Commiss'iOn'régulat_ions, (2)
that even withoﬁt inclusion of apparent authority, the Commission’s soft money and
coordination regulations would reach situations where the principal makés m:_t

manifestations to a third party regarding a person’s authority to act on the principal’s

' behalf and (3) that even without inclusion of apparent authdrity, reliance on actual

-authority, express or implied, still reaches most situations where agency is based on title

or position.

~ Third, this revised Explanation and Justification addresses the District Court’s

concern regarding a perceived misunderstanding of the law of agency, by explaining that

the Commission’s decision now to continue to exclude apparent authority from the
definitions of “agent” is not based on an assumption, noted by the court, that “rogue
agents” might potentially create liability for campaigns, party cominitteeé, or other

political committees solely through the agents’ own actions. Instead, the revised

- Explanation and Justification recognizes that apparent authority does, in fact, require
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. affirmative conduct by a pn'néipal (whether through title or positioﬁ or through direct

' manifestatibns to a third party), and that there are persuasive policy reasons for excluding

apparent authority from the definitions of “agent.”

Michael E. Toner
Chairman :
Federal Election Commission

DATED

‘BILLING CODE: 6715-01-P
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