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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
EASTERN DIVISION

SOLUTIA, INC. and PHARMACIA
CORPORATION

Plaintiffs, CIVIL ACTION NO. CV-03- PWG-1345-E

McWane, Inc., et al.,

Defendants.

UNITED STATES” SUPPLEMENTAL AMICUS CURIAE MEMORANDUM

INTRODUCTION

The United States submits this supplemental amicus curiae memorandum in response to

the Parties’ recent filings concerning the Supreme Court’s decision in United States v. Atlantic

Research Corp. (“ARC™), 551 U.S. ., 127 S. Ct. 2331 (2007) (“ARC”), and speciﬁéally to
respond to arguments made by Solutia Inc. and Pharmacia Corporation (collectively “S/P”) in'
their Response to Defendants’ Supplémental Briefs and in Opposition to Defendants’ Motions
 for Summary Judgment (“S/P Response™), in which S/P address the impact of fhe ARC decisioﬁ
on their claims.? |

As the United States explained in its prior amicus curiae memorandum (see United

¥ See also S/P’s Notice of Supplemental Authority in Support of Motion to Lift Stay of the Case,
and in Opposition to Settling Defendants’ Motion for Summary Judgment; and Settling
Defendants” Supplemental Brief in Support of their Motion for Summary Judgment and
Opposition to Plaintiffs’ Motion for Leave to Amend Count II of their First Amended Complaint.



States’ Amicus Curiae Memorandum (“U.S. Memorandum” at 1-2), the United States, primarily |
through the U.S. Environmental Protection Agency (“EPA”), administers the program fo_r the
cleanup of hazardous waste sites around the country under CERCLA and has a substantial

interest in assuring that CERCLA is interpreted in a manner that promotes the protection of
public health and the env.ironment through the efficient and effective cleanup of hazardous waste
sites. S/P’s argument that they may avail themselves of a Section 107 cause bof action is of
critical interest to the United States because it disrupts the carefully crafted schéme that Congré_Ss
set up in CERCLA Section 113 in order to promote settlements. The United States has the
additional interest of ensuring that settlement agreeménts, including those in this caSe,whjéh are
in the best interests of the general public, are upheld and fully implemented.

In its prior amicus curiac memorandum, the United States set forth the statutory
background of CERCLA, including CERCLA’s cost recovery ﬁamework under Section 107 and
the contribution framework under Sections 113 and 122, U..S. Membrandum at 3-5, and argued,
inter alia, that based on this framework and binding Circuit precedent (and consistent with well ”
established law in other circuits), PRPs cannot proceed under Section 107(a) of CERCLA, but
rather are limited to a claim for contrib'ﬁtion‘ under Section 113(f). Id. at 13-16.

Since the United States filed that brief, the Supreme Court ruled 1n ARC that a party in
ARC’s position, that had cleaned up a site not under the compulsion of a CERCLA settlemeni_I or
judgment, can sue under Seption 107. As eXplained below, however, that ruliﬁg does ;10t mean,
as S/P contend here, that S/P can use Section 107 to sue the Settling Defendants in the
ciréumstaﬁces of this case. They cannot.

In Anniston, S/P have been subject to an enforcement action by the United States under
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Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 9606, 9607. S/P and the United States entered
into a Partial Consent Decree (“PCD”) on August 4, 2004, partially settling the claims of the
United States against S/P. By virtue of that settlement, S/P obtained protection from claims for
contribution pursuant to Section 113(f)(2) for the maﬁers addressed in their settlement and a right
of contribution pursuant to Sections 113(f)(1) and ()(3)(B). As explained in the United States’
prior amicus brief, however, S/P’s right to contribution is subordinate to the United States’ ﬁght
under the statute to pursue and .sett_le with other liable parties, thereby triggering statutory
contribution protection to those settlors against S/P’s claims for any 0Ver1apping “matters
addressed.” See 42 U.S.C. § 9613(f)(2); U.S. Memorandum at 16-20. ‘After entering iﬁto the
PCD, the_ United States entered into a settlement with the Settling Defendants (effective on |
January 17, 2006), under which the Settling Defendants obtained statutory contribution
prbtection for the matters addressed in their settlement, which include the very matters that are
the subject of S/P’s suit. S/P argue that ARC now allows them to maintain a cause of action
under Section 107, rather than Section 113.

The United S_tates disagrees with S/P’s assertion that ARC stands for the proposition that
they may maintéain a Section 107 action against the Seﬁling Defendants for the costs of
performing the work under the.PCD. S/P’s claim is one for contribution, and the plain language
of Section 113(f) provides and governs contribution actions. A ruling by this Court allowing S/P.
to bring a Section 107 action for costs -they have incurred under their settlement would be‘
contrarj; to the _Supreme Court’s guidance in ARC, and would be inconsistent with the strubtuie
and policies of CERCLA because it would substantially unde_rmine the céntributién protection

and other settlement provisions of Section 113(f) and of the de minimis settlement provision of -
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CERCLA Section 122(g).

S/P also contend, in direct contradiction of their prior position in this litigation, that they_:
are not compelled by tﬁeir settlement with the United States to perform certain cleanup work.
They also contend that their claims against the Settling Defendants are for costs expended
outside their settlement with the United States. As discussed below, S/P’s characterization of
their obligations under their settlement with the United States is not correct.

| ARGUMENT
L SOLUTIA AND PHARMACIA HAVE A CONTRIBUTION CLAIM UNDER

SECTION 113 OF CERCLA AND ARE NOT ENTITLED TO PURSUE COST
RECOVERY UNDER SECTION 107 OF CERCLA¥

S/P assert that the ARC decision unequivocally stands for the 'proposition that “a PRP
who steps forvs;ard and enters into a settlement agreement to clean up contamination has incurred
costs of response and, thus, has a cause of action under § 107(a)(4)(B).” See S[P Respoﬁse at2.
In fact, the Court specifically did not décide whether PRPs in S/P’s situation that do work under
a decree have a Section 107 cause of action, but in affirming the Eighth Circuit’s opinion, the .-
Supfeme Court quoted the Eighth Circuit’s reasohing that PRPs that were previously subjéct to
- enforcement action under Section 106 or 107 of CERCLA are limited to a Section 1 13'.' '
contribution remedy. ARC, p. 2335. As discussed below, a ruling that S/P have ;'«,1 Section 113

cause of action and must use it and not Section 107, is consistent with the Supreme Court’s -

¥ By asserting throughout this brief that S/P have a contribution claim or a right to seek

. contribution under Section 113(f), we mean that S/P’s claims are for contribution, can only be )
brought pursuant to Section 113(f), and are governed by Section 113(f), including, as set Torth in

the United States’ first amicus brief, the subordination provisions of Section 1 13(H)(3)(C) and the
contribution protection provisions of Section 113(f)(2) and (f)(3)(A) See U.S. Memorandum at

- 16-20.
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opinion, gives meaning to the separate procedural aspects of Sections 107 and 113, and promotes
and protects settlements with the government as intended by the statutory framework of Section
113.

A. The Plain Statutory Language of Section 113(f) and the Supreme Court’s Opinion
in ARC Provide S/P with a Cause of Action and Compel its Use

In ARC, the Supreme Court addressed the question whether Section 107 of CERCLA
authorizes suits by liable parties. The district court had held, following Eighth Circuit precedent

and most courts of appeal prior to Cooper Industries, Inc. v. Aviall Services, Inc., 543 U.S. 157

(“Aviall”),? that the only available CERCLA claim by one PRP against another is a claim for

contribution under Section 113. After Aviall, because ARC had neither been sued by the
government under Section 106 or 107 as required by Section 113(f)(1), or entered into.a
‘s’ettlement in accordance with Section 113(f)(3)(B), ARC had no éause of action for contribution
under Section 113(f). The Coﬁrt of Appeals reversed. It reasoned that absént a finding that ARC
-had a Section 1. 07 cause of action for cost recovery, it would have no right to recover any of its

cleanup costs from other liable parties, which the Eighth Circuit found would be “contrary to

¥ In the 2004 Aviall decision, the Supreme Court ruled that a person may not sue for
- contribution under Section 113(f)(1) except “during or following” a civil action under Section
106 or 107. 543 U.S. at 165-66. The Court noted that Section 113(f)(3)(B) provides the other:
“express avenue| ]” for contribution under Section 113(f), but to take advantage of this provision
* a party must have entered into “an administrative or judicially approved settlement that resolves
liability to the United States or a State.” Id. Aviall had neither been sued by nor settled with the
governments and thus did not meet the criteria for a Section 113(f) contribution action. Because .
the issue had not been sufficiently raised or considered below, the Aviall Court declined to
address whether Aviall could recover costs under Section 107(a)(4)(B), despite the fact that it
was itself a PRP under CERCLA. Id. at 169. The ARC decision addresses the question left open
by the Supreme Court in Aviall, namely, whether a liable party may, under some circumstances,
.maintain a cause of action under Section 107 of CERCLA. :

5.



CERCLA’s purpose . . . [and an] unjust outcome.” Atlantic Research Corp. v. United States

(“ARC), 459 F.3d 827, 837 (8" Cir. 2006). Thus, the Eighth Circuit held that
‘a liable party may, under appropriate procedural circumstances, bring a cost

recovery action under § 107. This right is available to parties who have incurred

necessary costs of response, but have neither been sued nor settled their liability.

under §§ 106 or 107.

Id. at 835. The court stressed, however, that alloWing ARC a Section 107 claim would not render
Section 113 “meaningless:”

[L]iable parties which have been subject to §§ 106 or 107 enforcement actions.are

still required to use § 113, thereby ensuring its continued vitality. But parties such

as Atlantic, which have not faced a CERCLA action, and are thereby barred from

§ 113, retain their access to § 107. This resolution gives life to each of

CERCLA’s sections, and is consistent with CERCLA’s goal of encouraging

prompt and voluntary cleanup of contaminated sites.

Id. at 836-37 (citations omitted).

The Supreme Court affirmed the Eighth Circuit but focused on the language of Section
107(a)(4)(B), holding that “[blecause the plain terms of § 107(a)(4)(B) allow a PRP to re‘eov.er
costs frem other PRPs, the statute provides Atlantic Research with a cause of action.” ARC at
2339. The Court did not hold that all PRPs have a cause of action under Section 107 for costs ' o
they have spent in cleaningr up a site. On the contrary, the Court held merely that Atlantic
Research did. Unlike S/P, ARC did not have a cause of action for contribution under Section |
113(f) for its cleanup costs — it was not subject to an enforcement action under Section 106 or
107, and it had not entered into a judicial or administrative settlement for the work. The Court
eXpressly declined to decide whether a Section 107 cause of action would be available to PRPs 1n

other 51tuat10ns mcludmg the very situation that presents itself here — that is, where a PRP

spends money to clean up a site pursuant to a consent decree followmg suit under Section 106 or



107. ARC at 2338, n.6. All indicatiéns in the opinion are, however, are that the Supreme Court
Woﬁld lﬂimi't. S/P to a claim for contribution pursuant to Sectioﬁ 113(%).

First, as the Court recognized, the plain language of Sections 113(f)(1) and HG)XB)
authorize S/P to seek contribution in the circumstances presented here. Section 113 of CERCLA
provides, in relevant part:

Any person may seek contribution from any other person who is liable or

. potentially liable under section 9607(a) [107(a)] of this title, during or following

any civil action under section 9606 [106] of this title or under section 9607(a) of
this title.

Sect10n 113(f)(1) (emphasis added); see ARC at 2338.

A person who has resolved its 11ab111ty to the United States or a State for some or
all of a response action or for some or all of the costs of such action in an
administrative or judicially approved settlement may seek contribution from any
person who is not a party to a settlement referred to in paragraph (2).

Section 113(f)(3)(B) (emphasis added); see ARC at 2338, n.5. The Court stressed that “§§

107(a) and 113(f) provide two ‘clearly distinct’ remedies. Cooper Industries, 543 U.S., at 163,
n.3. ‘CERCLA providé[s] for a right to cost recovery in certain circumstances, §107(a), and
separate rights to contribution in other circumstances, §§113(£)(1), 113()(3)(B).” 1d. at 163” -
“ARC at 2338. (emphases in original). While in a prior decision the Court said that the two

causes of action were “similar and somewhat overlapping,” in Aviall, the Court stessed that the
remedies are “clearly distinct:”

In Key Tronic Corp. v. United States, 511 U.S. 809, 114 S. Ct. 1960, 128 L. Ed.2d

797 (1994), we observed that §§-107 and 113 created “similar and somewhat

overlapping” remedies. Id., at 816, 114 S. Ct. 1960. The cost recovery remedy of

©.§107(a)(4)(B) and the contribution remedy of § 113(f)(1) are similar at a general

level in that they both allow private parties to recoup costs from other private
parties. But the two remedies are clearly distinct.




543 U.S. at 163 n.3.¥ Thus, the ARC Court continued,

the remedies available in §§ 107(a) and 113(f) complement each other By

providing causes of action to persons in different procedural circumstances.

Section 113(f)(1) authorizes a contribution action to PRPs with common liability

stemming from an action instituted under §106 or §107(a).
A_R(_Z at 2338. (emphasis added; internal quotations and cites omitted). Similarly, Section
113(H(3)(B) }authorizes a contribution action to PRPs who have reéolvgd a common ligbility ina
judicial or administrative settlemenf.y Id.. The Couﬁ contrasted these contributioh daims w1th
the.“cost recovery”’ claim that is available to a PRP that has “itself incurred cleanup costs”
without the compulsion of an enforcement action or settlement. M at 2338. BecauseVS/P’s |
cleanup actions resulted from the United States’ suit to compel responsé action under Section
106 and settlement to partially resolve S/P’s common liébility for this respoﬁse a(.:ti(')n,‘ IS'/P.’s
claims are prebisely those described in Sections 113(f)(1) and (b(?:)(B); : |

Moreover, the Supreme Court quoted the Ei ghth. Circuit’s view that to harmonize
Sections 107 and 113 and to prevent the latter from becbming “meanjngléss,” 459 F.3d at 836, a
perSon who has a contribution claim under Section 113 must use it, and éannot choose to use

Section 107 instead. The Supreme Court explained the Eighth Circuit’s reasoning as follows:

The court reasoned that § 107(a)(4)(B) éuthoriZed suit by any person other than
the persons permitted to sue under § 107(a)(4)(A). Accordingly, it held that §

¥ See also ARC1, 459 F.3d at 834-35 (discussing note 3; “The Supreme Court emphasized that
§§ 107 and 113 are ‘distinct.””; Consolidated Edison Co. of New York. Inc. v. UGI Utilities, Inc.,
423 F.3d 90 (2™ Cir. 2005) (dlscussmg note 3; “[Slection 107(a) is distinct and mdependent from
section 113(f)(1) . . . .”; remedies are avallable to “persons in different procedural
circumstances.”) :

TR A

¥ Although the Court focused much of its discussion on the example of the contribution remedy
provided by Section 113(f)(1), the Court also recognized that Section 113(£)(3)(B) snmlarly
' prov1des a “separate right to contribution.” ARC at 2338, n.5.
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107(a)(4)(B) provides a cause of action to Atlantic Research. To prevent a

perceived conflict between § 107(a)(4)(B) and § 113(f)(1), the Court of Appeals

reasoned that PRPs that ‘have been subject to §§ 106 or 107 enforcement actions

are still required to use § 113, thereby ensuring its continued vitality.” We

granted certiorari, and now affirm.”
ARC at 2335. (emphasis added, citations omitted). The Supreme Court’s selection of this
passage to quote immediately before its statement of affirmance strongly indicates that the Court
would require PRPs that have a cause of action for contribution under Section 113(f) to use it.
Eléewhere,_the Court’s opinion further indicates that it would not endorse a scheme that would
allow a PRP to choose between a contribution and a cost recovery action to evade the statufory
limitations of Section 113. See ARC at 2339. Taken together, these passages show that the
Court would not allow PRPs, such as S/P, that clearly have a cause of action under Section

113(), to sue other PRPs under Section 107(a) instéad.

B. S/P Have a Claim for Contribution under Section 113(f) for the Costs of

Performing the Cleanup under the PCD. The Fact that S/P “Incurred”
Costs Does Not Provide Them a Cause of Action under Section 107

S/P argue that after ARC they have é Section 107 action and not a Section 113 action for
the costs of cleanup under the PCD. S/P argue that the Supreme Court’s distiﬁction between
contribution and cost recovery is “straightforward - ‘contribution’ arises when a party reimbﬁrées
?.nother pa'rcy"s cbsts, and ‘Qost recovery’ arises whén a private party ifself incurs ’cieanup éosts.” _
rS/P.’Respofllse at 6. We agree with S/P’s statement that under the Supreme'C(')urt’s analyéis they
have only a coﬁtﬁbution claim (and not a Section 107 claim) for the past costs and oversight-' '
éost-s they reimbursed to EPA under the PCD. We disaéee, however, with S/P’s statement that‘
after @, they have a Sectioh 107 cause of action- (and not a Section 113(t) claim) for the c‘ost‘

of iinplementin-g the cleanup required by the PCD. S/P Repiy at7, 8 n.5. S/P’s latter

-9.



interpretation ignores the language of Section 113(f), places too much emphasis on the concept
of “incur costs” to the exclusion of the rest of the Supreme Couit’s analysis, and is incpnsistent _
with the structure and policies underlying CERCLA and years of circuit court precedent hdlding
that work performed pursuant to a CERCLA consent decree gives riS¢ to a contribution action
governed by Section 113(f).

1. Under The Statutory Lanﬁuage of Section 113(f). S/P have a Cause of

Action for Contribution. S/P’s argument that they do not have a Section 113 claim after ARC is
baseless. The plain language of both Sections 113(f)(1) and 113(t)(3)(B) provideé contribution
rights in the specific circumstance where, as here, a party is compelled to conduct response work

~ as aresult of a government enforcement action. By allowing a party to seek contribution during "

or following a Section 106 action, Section 113(f)(1) specifically references the section of
CERCLA under which the government can judicially (or administratively) seek to corﬁpel a

liable party to conduct response actions. Section 113(£)(3)}(B) also explicitly provides that a party

“who has resolved its liability for some or all of a response action or some or all of the costs of
such action . . . may seek contribution. . . . . ” (emphasivs added). Thus, Section 113(f)(3)(B)
lprovides aright to contributioﬁ not only for a seftlement for rei_mbursemcnt' of response costs, but
also specifically for settlements that require PRPs to undertake a fésponse action. . As the"Firét
Circuit Court of Appeals noted, given the language of the statute, the arg.umentthvat fesbbnse
costs expended by a PRP for cleanup under a consent decree do not fall within the.ambit' 6f

Section 113(f)(3)(B) “fails this commonsense test.” United Technologies Corp. v. Browning-

Ferris Industries. Inc., 33 F.3d 96, 102 (1* Cir. 1994) (“The 'simplé reading of this subsection is .

 that the initial phrase refers to expenses incurred in the course of a liable party’s direction of a
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site’s cleanup while the second phrase refers to reimbursement of cleanup costs incurred under
the government’s hegemony.”).

2. The Supreme Court Distinguished Section 107 and 113 Actions Based on

the Nature of Contribution a_nd Not Based Merely on Whether Costs are “Incurred” by a PRP or

“Reimbursed” to Another Party. The ARC Court’s analysis does 'not limit Section 113(f)’s reach
to judgmeﬁts or settlements for cost reimbursement, as S/P contend. In ARC, the Supreme Court
: -fv‘ocus"ed on which parties may sue under Section 107(a)(4)(B), and specifically whether the “any
person” language of subparagraph (B) authorizes suits by liable parties. In determining that “the
plain language of subparagraph (B) authorizes cost recovery actions by any private party,
including PRPs,” ARC at 2339, the C(;urt did not hold that the 0_1ily requirement for a Sectiqn
107 claim is that a person “incur costs” (consistent with the NCP). S/P Response at 3 (“It is that
simple.”).” Rather, the Coﬁrt held only that a person like ARC, which has “incurred costs™ not |
bursuant to an enforcement action or settlement with the government, has a caﬁse of actién for
‘fgést recovery” under Section 107. S/P place far too much emphasis on this one criteria and
ignore the Court’s further statements on the differences between “contributioﬁ” and “cost
-~ recovery” actions under Sections 113(f) and 107(a), respectively. While the Court did not decide
the issue presented here, that 1s, whether a PRP has a Section 107 or 113 claim for the costs of
] cleanup pursuant to a CERCLA consent decree, ARC at 2338, 1.6, a carefhl reading of ifs.
3 aiﬁal_ysis leads to the conclusion the Suprgme Court, if faced with this situation, would find that a
party in S/P’s position is limited to a claim under Section 113. |

- As noted above, the Court stressed that Sections 107(a) and 113(f) provide two distinct i

remedies, which complement each other by providing different remedies to people in different :
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procedural circumstances. ARC at 2338. Contrary to the assumptions of most circuit courts

prior to ARC and Aviall, see infra § I.B.4, the Court rejected the notion that “the word:

‘contribution’ [is] . . . synonymous with any apportionment of expenses among PRPs[,]” and
| that, thus, any action in which a PRP seeks to allocate costs among other PRPs must be brought
~ pursuant to Sect-ion 113(f). Id. “Contribution,” the Court continued, is defined aS'.“the :
tortfeasor’s right to collect from others reéponsible for the same tort after the tortfeasor has paid
more than his or her proportionate share . . ..” Id. (citation omitted). “Section 113(£)(1)
authoﬁzes a contribution action to PRPs with corﬁmon liability stemming‘from an action
in.g'tituted under § 106 or §107(a).” 1d. (emphasis added).? In contrast, Section 107(a) permits a
“cost recovery” claim to a PRP that has “itself incurred cleanup costs” (as opposed to.cle‘_anllllp
' costs stemming from an action under Section 106 or 107), or put another way, that has “incurred. -
its bwn costs,” not stemming from a common liability to a third party. Id. Thus, the Court madc
clear that what distinguished the ARC party ﬁom the reimbursement party was not only that tﬁe ”

'ARC party was sustaining the costs of doing the work, but also that it was acting “voluntarily,”?

¥ S@g @ id. at 8-9 -(Section 113(£)(1) “authorizes a PRP to seek contribution ‘during or
- following’ a suit under § 106 or 107(a). 42 U.S.C. § 9613(f)(1). Thus, § 113 permits suit before
or after the establishment of common liability.”)

¥ The Court used the term “voluntarily” in footnote 6 to compare and contrast a party who is

“compelled” to sustain expenses pursuant to a consent decree following a Section 106 or 107
action from a person who “incurs costs” without the compulsion of a Section 106 or 107 action
or settlement. Ihe Court expressly did not decide whether a Section 107 cause of actionis
available only to “volunteers” and the United States does not address that issue here. ‘S/P.entered
into administrative settlements with, were sued under Sections 106 and 107 by, and entered into
a judicial decree with, the United States and thus have only a Section 113 action. In any event,
whatever the precise parameters of the terms terms “voluntary” and “compelled” are and
whatever their significance to the availability of a Section 107 cause of action, the actions S/P
took in response to enforcement by the United States were not “voluntary” in the sense. of the .
word as used by the Supreme Court in ARC. :
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Le., not legally “compelled;” and that it was sustaining these costs on its own and not as part of a
common liability established “during or following” a Section 106 or 107 suit or by settlement.¥

The statute expressly provides a cause of action for contribution to any person who has

.- rtesolved its liability for “some or all of a response action or response costs” or in an action °

“during or folloﬁng” a Section 106 action for cleanup. S/P’s reading of ARC suggests fhat the
Supreme Court 'sub silencio read an entire piece of Section 113 out of the statute. In fact,
requiring that parties in S/P’s position only use Section 113 comports with the Court’s common
law notions of contribution as they relate to Section 113(f). An action under Section 106 for

- _cleamip’ or a judicial :or administrative settlement for cleanup would establish the common -
liability for this work just as a Section 107 action would establish the common liability for

: reSpense costs. A party that performs the response actions to satisfy a consent decree with EPA
ie not incurring its “own” costs oriestablishing its “own” liability — rather, it is sustaining these
expenses to extinguish the common liability owed to EPA. Just as the Court explained that
_reimbUrsiﬂg costs incurred by others satisfies a commen liability and gives rise to a contribution

action, so too does performing work pursuant to a decree or court order. This is demonstrated by

¥ 'The Second Circuit in Consohdated Edison Co. of New York, Inc. v UGI Ut111t1es Inc., 423 .
F.3d 90 (2nd C1r 2005) explained the distinction this way:

" It may be that when a party expends funds for cleanup solely due to the imposition
of liability through a final administrative order, it has not, in fact, incurred
“necessary costs of response” within the meaning of section 107(a). . . . [W]hen a
party does not conduct its own cleanup, it has not incurred recovery costs. Ifa
party expends funds out of obligation under an administrative or court order or
final judgment, its liability may be “similar to that of a tortfeasor's liability for the

~ doctor's bills of the injured party. Payment by the tortfeasor does not mean it has -
incurred doctor's bills itself.

- Id:. at 101 (internal quotations and citations omitted).
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the fact that EPA could itself have performed the entire cleanup and entered into a Section 107
settlement to recover its response costs. Under the Court’s logic, this settlement would-
“reimburse” EPA’s costs and clearly provide the settlor with a cause of action under Section
113(H)(3)(B) (and (f)(1) for a judicial settlement.) A PRP’s performance of work “owed” to EPA
under a settlement should provide the same remedy to the settlor as the PRP’s reimbursement of
costs that EPA incurred in performing that same work. Accordingly, Section 113(f) provides the
same contribution r¢medy for actions and settlements involving response action (under S_ecﬁbn _.
106) as it does for actions and settlements involving costs (unde;r Section 107). |

In sum, Section 113 authori;es S/P to seek contribution from other PRPs under S‘ection-‘-‘
113(f)(1) because the United States has brought a civil action against S/P and under Section |
113(£)(3)(B) because S/P has resolved itslliubility to the United States for some of a response
action and some response costs in the PCD, and nothing in M alters that result. To .irlxterpr'et '
S/P’s claim against the Settling Defendants as anything but a contribution action under Se'ction
113 would directly contradict the plain language of Section 113 aud be contrary to the Supreme,
Court’s common law analysis. |

3. Requiring S/P to Pursue a Section 113 Cause of Action Is Compelled by

the Structure and Policies Underlying CERCLA. As demonstrated above, S/P’s claim fur ébstsﬂ

they spent in performing the work in the PCD is one for contribution, and therefore S/P ére '
limited to a claim undér Section 113. This result is compelled by the structure and policies

: underlying CERCLA and, prevents the conuibution' framework Congress set up in Section 113(f) _
ﬁom being rendered superﬂuous. .

Courts have widely recognized that in enacting the SARA- Amendments, Congress
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cérefully crafted Section 113 to encourage PRPs promptly to settle their liability with the United
~ States or a state. See generally, United States v. Cannons Engineering Corp., 899 F.2d 79 (1*
Cir. 1990). Settlement helps ensure prompt and effective cleanups of sites contaminated by
hazardous substances and provides a means of replem'shing the Superfund, which funds EPA
cleanups. EPA has long demonstrated its preference for avoiding CERCLA litigation by entry
into settlements. See Interim CERCLA Settlement Policy, 50 Fed. Reg. 5034 (Feb. 5, 1985).
Thaf preference was specifically endorsed by Congrés,s in the 1986 amendments to CERC_LA, ,
.whilch codiﬁed procédures for reaching settlements in CERCLA Section 122, 42 U.S.C. § 9622,
See H.R. Rep. 99-253(1) at 101, reprinted in 1986 U.S.C.C.A.N. 2883 (“Negotiated private party
;clétions are essential to an effective program for cleanup of the nation's hazardous waste sites and
it is the intent of tlﬁs Committee to encourage private party cleanup at all sites.”).

. “ ‘ CERCLA Section 113(f)(3)(B) prom;-)tes settlement by»provbiding. PRPs with the ﬁght to
bring contribution claims against other PRPs if they resolve their liability to the United States or
a state in an administrative or judicially approved settlement. See, e.g., Matter of Reading‘ Co., |
115F.3d 1111, 1119 (3 Cir. 1977). At the same time, Section 113(f)(2) immunizes settling
parties from liability for contribution for the matters addressed in the settlement. Congress

-vspcciﬁCally intended that fhecontribution bar would encourage settlements by providing PRPs
with a rheasure of finality in return fo;'their Wil_lingness to settle. See H.R. Rep. No. 99-253, Part
’I?.‘.lIQIOth Cong., 1st Sess. 80 (1985), reprinted in 1986 U.S. Code Cong. & A_dm’in. News 2835,

28627

- ¥ Section 113 contains other important limitations applicablé to claims for contribution. For
example, Congress made sure that any contribution action brought by a party that had resolved its
liability to the United States was subordinate to the right of the United States to pursue other
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If PRPs whose claims fall under Section 113 can do an end run around contribution- .
protection by bringing a Section 107 action, a strong incentive for settlement will be eroded.
From the settling party’s perspective, the importance of contribution protection is no different "
whether the contribution plaintiff has incurred costs performing work or has reimbursed the
United States’ costs, and the contribution Bar protects settlors from both kin_ds of gontpibution
claims. The legislative history of SARA showé that Congress intended Section 1 13(%) to gbvcm
all CERCLA claims for contribution, including claims by parties that perform work. See H.R.
Rep. No. 99-253 (1), at 80, 1986 U.S.C.C.A.N. 2835, 2862 (“Parties th settle for all or part of |
a cleanup or its costs, or who pay judgrﬁcnts asa ;esult of litigation, can attefnpt to recover some
portion of their expenses and obligations in contribution litigation from parties who Werev not.
sued in the enforcement action or who were not parties to the settlement.”)(empha‘tsisl_added)g. S_éce |
_ alsoid. at 79, 1986 U.S.C.C.A.N. at 2861 (Section 113 “clarifies and confirms the right _of a

person held jointly and severally liable under CERCLA to seek contribution from other

potentially liable parties, when the person believes that it has assumed a share of the cleanuf) or
cost that may be greater than its equitable share under the c1rcumstances ”) Senate Comm. on
Environment and Public Works, Superfund Amendments and Reauthorization Act of 1986, S.
Rep. No. 99-1 1,99 Cong. (1985) at 44. In United Techs., 33 F.3d at 101, after reviewing the

legislative history, the First Circuit summarized: “These statements show beyond serious

liable parties (including entering into settlements that provide contribution protection), thereby .
ensuring that the United States is made whole before contribution plaintiffs seek their recovery. «
42 U.S.C. § 9613(H)(3)XC). Congress also adopted a separate statute of limitations applicable to
claims for contribution. 42 U.S.C. § 9613(g)(3). ‘Obviously, the entire structure Congress set up
~ in Section 113 would be undermined if parties could avoid these llmltatlons by bnngmg their
contribution claims under Section 107. :
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question that the drafters intended contribution, as that term is used in [Section 113}, to cover
parties' disproportionate payments of first-instance costs [i.e., costs for performing the work] as

well as parties' disproportionate payments of reimbursed costs.” United Techs., 33 F.3d at 102.

See also Akzo, Akzo Coatings. Inc., v. Aigner Corp., 30 F.3d 761, 764-6 (7™ Cir. 1994)

S/P’s contention that Section 167(a)(4)(B) provides an independent right to cost recovery
for a whole category of claims governed by Section 113 is untenable because it renders many of
Section 113(f)’s substantive requirements, including contribution protection, largely
superfluous.’? Congress would not have adopted a statutory schéme that directly applies to
-+ claims for contribution for work performed, only to allow claims for such costs to be brought_'
under Section 107(a)(4)(B). ARC implies. no such intent. ARC held only that one class of
responsible party — a party in ARC’s position -- could sue under Section 107. As to other PRPs —
that I_&_vé é Section 113 cause of action, nothing in & compels or e.\}en suggests that courts
should ignore the structure and policies under Section 113 that compel parties seeking

contribution to pursue that claim only through Section 113.

4. ARC Does Not Disturb the Binding Precedent and Many Other Circuit

Precedents that Claims for Contribution Must Be Brought Under Section 113(f). ARC also does

not stand for the proposition that courts should put aside their longstanding view that PRPs that

have (or-had) claims for contribution under Section.113 can only use Section 113. Prior to

1% S/P argue that the Court rejected arguments that allowing a PRP like ARC to sue under.
Section 107 would eviscerate contribution protection provided to settlors because a settling
defendant could counterclaim for contribution against the ARC plaintiff and thus “blunt any _
inequitable distribution.” ARC at-2339; S/P Brief at 15. Whatever may be the case as to parties
that have a true Section 107 action, S/P are limited to a claim for contribution and their claim is.
subject to the contribution protection Congress provided. Thus, it is not an answer to say that the
Settling Defendants can counterclaim. ' |
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Aviall, the circuit courts, including the Eleventh Circuit Court of Appeals, uniformly concluded
that a PRP cannot rely on Section 107(a) to seek cost recovery from another PRP; rather, a party

that is subject to CERCLA liability is limited to seeking contribution from other jointly liable

parties in accordance with Section 1 13(f). Redwing Carriers v. Saraland Apartments, 94 F3d '
1489, 1496 (11th Cir. 1996) (settlor under a CERCLA administrative settlement has a cause of
acﬁon under Section 113(f)(3)(B)).YY

The Eighth Circuit in M discussed the history and rationale behind these decisions.
Because the language “any persdn” in Section 107 is broad enough to encompass PRPs seeking
coﬁtribution, PRPs began to try to assert their claims for contribution under Section 107, inan ~
effort to evade Section 113's congressionally-rﬁand_ated constraints such as contribution
protection and a shqﬂer statute of limitations. “[T]o preyent § 107 from swallowing § 1 1.3",‘ N
courts began directing traffic, . . . steer[ing] liable parties away from § 107 and requir[ing] the@

~ touse § 113.” Id. at 832. See, e.g., Colorado & E. R.R., 50 F.3d 1534, 1536 (10™ Cir. 1995);

Akzo Coatings, Inc.. v. Aigner Corp., 30 F.3d 761, 7_6_4-6 (7 Cir. 1994); New Castle County v.

Halliburton NUS Corp., 111 F.3d 116, 1119-24 (3 Cir. 1997); United Techs. Corp. v.

Browning-Ferris Ind., 33 F.3d 96, 101 (1st Cir. 1994).

W See also, e.g., Control Data Corp. v. S.C.S.C. Corp., 53 F.3d 930, 935 (8th Cir. 1995); Bedford
Affiliates v. Sills, 156 F.3d 416, 423-425 (2d Cir. 1998); Centerior Serv. Co. v. Acme Scrap Iron
& Metal Corp., 153 F.3d 344, 356 (6th Cir. 1998); Pneumo Abex Corp. v. High Point,
Thomasville & Denton R.R., 142 F.3d 769, 776 (4th Cir. 1998), cert. denied, 525 U.S. 963
(1998); Pinal Creek Group v. Newmont Mining Corp., 118 F.3d 1298, 1301 (9th Cir. 1997), cert.
denied, 524 U.S. 937 (1998); New Castle County v. Halliburton NUS Corp., 111 F.3d 1116,
1121-1123 (3d Cir. 1997); United States v. Colorado & E. R.R., 50 F.3d 1530, 1534-1536 (10th'
Cir. 1995); United Techs. Corp., 33 F.3d at 103; Akzo Coatings, 30 F.3d at 764; Amoco Qil Co.
v. Borden, Inc., 889 F.2d 664 (5“’ 1989) Dico. Inc. v. Amoco Oil Co., 340 F.3d 525 (8" Cir.
2003) :
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- As discussed !above, in ARC the Court clarified that not all claims between PRPs are for
contribution, and specifically, that a PRP in ARC’s circumstance has a cause of action for cost
v rlecm./ery uh‘derb Section 107, not a claim for contribution under Section 113. Thus, ARC
overrules the various circuit decisions that held that there was no Section 107 cause of action in
circumstances where the plaintiff, while potentially liable, had not yet been compelled to acf by a
government enforcement action or settlement under Section 106 or 107 and thus had not yet
e_xﬁnguished a common liability.2 However, ARC does not overrule the Eleventh Circuit and
: ""ethers circuit couﬁ_ decisions that claims for costs expended in performing a cleanup pursuant to
a judicial or administrative settlement are claims for contribution and are limited to -a

~ contribution action under Section 113(H).2 Parties, like S/P, that have a cause of action for

2 See, ¢.g., Pinal Creek Group v. Newmont Mining Corp., 118 F.3d 1298, 1301 (9th Cir. 1997),

- . cert. denied, 524 U.S. 937 (1998) Amoco Qil Co. v. Borden Inc., 889 F.2d 664, 672 (5th Cir.

1989).

L See, e.g., Bedford Affiliates v. Sills, 156 F.3d 416, 423-425 (2d Cir. 1998); New Castle
County v. Halliburton NUS Corp., 111 F.3d 1116, 1121-1123 (3d Cir. 1997); Redwing Carriers
v. Saraland Apartments, 94 F.3d 1489, 1496 (11th Cir. 1996); Control Data Corp. v. S.C.S.C.
Corp., 53 F.3d 930, 935 (8th Cir. 1995); United States v. Colo. & E. R.R. Co., 50 F.3d 1530,
1534-1536 (10th Cir. 1995); United Techs. Corp. v. Browning-Ferris Indus., Inc., 33 F.3d 96,
103 (1st Cir. 1994); Akzo Coatings, Inc. v. Aignor Corp., 30 F.3d 761, 764 (7th Cir. 1994). To
be sure, the precise rationale in some of these cases are affected by ARC. For example, the
Eleventh Circuit in Redwing and the First Circuit in United Technologies based their holdings
‘that parties to an administrative settlement are limited to a contribution action under Section 113
in part on their view that only the governments and “innocent parties” can use Section 107(a).
Redwing, 94 F.3d at 1496; United Technologies, 33 F.3d at 99. However, ARC does nothing to
call into question the reasoning of these courts that claims that are for contribution must be
brought.under Section 113. Echoing the Eighth Circuit’s concerns, the First Circuit explained, to
find otherwise would “produce[] judicial nullification” of Section 113(g)’s statute of limitations
provisions and “emasculate[] the contribution protection component of CERCLA’s settlement
framework ” Id. at 101, 102.

The Eleventh Clrcult recently confirmed that a PRP that enters into a quahfylng
settlement for site cleanup has a cause of action for contribution toward the cleanup costs under
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contribution and are merely trying to forum shop for a better deal than Congress gave them, are
“still required to tlse § 1‘ 13, thereby ensuring its continued vitality. . .. This resolution gives life
to'each of éERCLAls sections, and is consistent with CERCLA’s goal of encouraging prompt |
and voluntary cleanup of contaminatod site.” ARC1, 459 F.3d at 836-37.4

C. Permlttmg S/P to Bring a Section 107 Action Agamst the Settling Defendants
~ Renders Section 122(g) Superfluous

~ Similarly, a ruling by this Court limiting S/P’s claim against the Settling Defendants to
Section 113 is necessary to give meamng to all parts of CERCLA and to not render Section
122(g) meamngless Congress passed Section 122(g), 42 U.S.C. § 9622(g) to relieve de minimis

partles from * prolonged and costly litigation.” (131 Cong. Rec., H11086) (Dec. 5, 1985)

Section 113(f)(3)(B). Atlanta Gas Light Co. v. UGI Utilities, Inc., 463 F.3d 1201 (11% Cir. 2006)

(rejecting the assertion that it lacked jurisdiction because Aviall only held that parties did not
have a right to contribution under Section 113(f)(1) unless they had been sued, but dlscussed
- Section 113(1)(3)(B) only i in dlcta) :

X In footnote 6, despite its unequivocal statements in Aviall and again earlier in the opinion that
the remedies provided by Sections 107 and 113 are clearly distinct,” see supra, the Court said that
“We do not suggest that §§ 107(a)(4)(B) and 113(f) have no overlap.” For all the reasons
discussed in this brief, however, we do not believe that this is a situation in which a party has
overlapping remedies. If this Court nevertheless finds that S/P have overlapping remedies under
Sections 107 and 113, consistent with the statutory scheme and policies of Section 113 and the

- rationale of circuit court precedent, this Court should find that S/P “are still required to use

§ 113, thereby ensuring its continued vitality.” 127 S. Ct. at 2335. However, if this Court finds
that S/P may pursue a cost recovery action under Section 107, there are numerous additional
issues that must be addressed. The United States would request the right to file an additional
amicus brief on other legal issues, which would include, at 2 minimum, whether the liability
would be joint and several (which the United States does not think is the case), whether statutory
contribution protection would apply, and if not, whether common law contribution protection

* would apply. :
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(statement‘ of Rep. Glickman)."¥ With the de minimis provisions, Congress was attempting to
encourage expedited settlements and to eliminafe the practice that had evolved whereby de.
minimis parties were being sued by major PRPs and were sustairﬁng enormous transaction coéts,
well above their féir share of iiability for a Superfund site. To prevent this injustice, Congress
‘passed Section 122(g), wﬁich reqtires EPA to énter'into “final settlements” with de minimis
parties “as prombtly as possible.” 42 U.S.C. § 9622(g)(1). Secﬁon 122(g)(5) furthe;r ensures
C_bﬁgressional intent is met by providing de minimis partiés who settle with the Uniteci States
with protection from contribution regarding matters addressed in the ﬁnai settlement: This
. protection is to ensure that de minimis parties do not expena litigation costs and avoid lawsﬁits
alterfher against such paﬁies. |

In this case, after carefully cdnsidering all of the evidence, EPA deterﬁlined that the
Settling Defendants met the statutory requirements to be considered de minimis parties, resulting
inade minimi;s settlement. If S/P are allowed té sue Settling Defendants under Section 107, and
S/P’s claim is ﬁot bai;red, then Settling Defendants are subject to the very lawsuit_; the dé minimis
provisions.rof CERCLA were intended to prevent. Such a ruling renders Section 122(g)

superfluous.

I ~ S/P’s Factual Arguments Regarding the Scope of the PCD and the Relationship of Their
- Claims Against the Settling Defendants to the Claims They Resolved are Incorrect. '

"A.  S/P Are Required tb Conduct the WGrk SpeCiﬁgd by the Partial Consent

" Decree in Settlement of a 106 and 107 Enfo»rcement Acﬁon Broug. ht Against Them. S/P argue

1 A party qualifies fof de minimis status where the amount of hazardous substances 60ntributed
by that party and the toxic or other hazardous effects of the substances contributed by that party -
are minimal in comparison to other hazardous substances at the facility. 42 U.S.C. §

: | 9622_(8)(1)(A)(i)(ii)- :
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that even if parties compelled to perform work pursuant to a settlement with the United'States'
mugt use Section 113, they still havev a Section 107 action because S/P are not seeking the
recovery of costs “compelled” by the PCD. S/P make the untenable argument that W()‘I'k‘ required
by the PCD is somehow not compelled. In essence, S/P argue that only a portion of the |
investigation and cleanup work they are doing under the PCD is actuaHy “compelled” by th¢
PCD, and that other portions of the work they are doing under the PCD are not “compelled” by
the PCD, but rather constitute_“volunteer” work. See .generally, Part IV of S/P Response.

In fact, all of the cleanup “Work” being conducted by S/P under the terms of the PCD,» as,
clarified by the Stipulation and Agreement of the Parties Clarifying Partiai Consént Decree
(“Stipulation”), is “compelled” by the PCD. 4Subsequent to entry of the'PCD:,_S/P contended that
they were not required to cleanup prope_rﬁ_es 'which they alleged were contaminated 'by othe;r _ '
parties. The _Uﬁited States disagreed With S/P about the source of contamination and the séope, of
S/P’s obligations under the PCD. That disagreement was resolved through the Stipulatioﬁ. The
Stipulaﬁon clarifies S/P’s cleanup and investigative ;)bliga;tions under the PCD (collecthely
described as the “Wofk”).lj/ ‘,

The PCD and the Stipulationvundlennine S/P’s argurhent. They requiré_S/P to perfox;m
| numerous tasks, including the sampling and clean up of all of the contamiﬁatiori in speciﬁé ’

residential properties in certain geographic areas of Anniston irrespecﬁve of S/P’s beliefs

9 The Stlpulatlon was negotiated with the considerable assistance of the Court appomted Legal
and Technical Special Masters (Messrs. Thomas Dahl and Douglas Jones). To ensure that clean
up would be performed without further dispute and delay, the Stipulation made certain that S/P
are obligated under the PCD to clean up PCBs and hazardous substances in geographical
locations in Anniston regardless of whether S/P believed the contaminants were generated by
other partles
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ragarding the source of sach contamination. Paragraph 28 of the Stipulation is directly on
point.2? Tt states in pertinent part:
Defendants [S/P] maintain that the PCBs and lead that have come to be located in éertain
areas of Anniston and its environs originated in whole or part from persons other than

" Defendants [S/P]. - Defendants [S/P] herein agree, however, not to raise any such

claims or defenses against the EPA or the United States in any administrative or

judicial forum solely with respect to Defendants [S/P’s] obligations under this

Agreement or the PCD. . . .

Thus, Paragraph 28 of the Stipulation makes it clear that the Work required of S/P under
the PCD is compﬁlsory and not subject to any argument or dispute by S/P regarding the Qrigin of
the contamination. The Stipulation specifically prohibits S/P from disputing that they. are
obligated to do the Work under the PCD because they “maintain” that c_ertain waste may have .
come fro‘m other persons. Thus, it is clear that all of the obligations of the PCD are required by
the PCD and are not voluntary. |

B. Under the PCD, S/P are Required to Clean Up PCBs, Regardless of Their

M; In support of their position that S/P are only compelled ﬁndet the PCD and Stipulation
to address their own contamination and that 1::heir claim against the Settling Defendants. is for

clzost>sVS/P are expending’outside the scope of their obli.gations-under the PCD, S/P assert that the
Annistan PCB Site consists solely of S/P’s contamination. As already Shawn above, Par. 28 of

the Stipulation establishes that S/P are compell‘ed to-perform work under the PCD regardless of

o In footnote 7 of their Response, S/P-quote the ﬁrst sentence from Paragraph 28, but neglect to
- direct the Court to the next cruc1al sentence. ’
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the source of the contaminants. In addition, S/P’s factual premise - that the PCB Site consists
solely of S/P’s contamination - is wrong.

The Anniston PCB Site has always included PCBs from sources other than S/P.2¥ Until
recently, S/P agreed. In S/P’s complaint against the Settling Defendants in thls case, S/P
repeatedly assert claims that the Settling Defendants, among others, contributed PCBs te the
‘Anniston PCB Site.” See S/P Complaint, Heading, pg. 16. (“The Foundries arranged for the '
disposal of PCB-contaminated foundry sand at the Anniston PCB and Lead Sites.”) See S/P
Complaint, Paragraph 89. (“The Foundries arranged for the disposal of PCB-contaminated
foundry sand at the Anniston PCB and Lead Sites.”) See S/P Complaint,l Paragraph 114.
(“Huron Valley disposed of PCBs and other hetzardous waste at the Anniston PCB and Lead
Sites.”) |

Moreover, nearly three years ago, S/P began a campaign to halt EPA’S entry into the
AOC with the Settling Defendants. They did so for one reason; S/P argued that the Settling_v '

Defendants were significant contributors of PCBs to the Anniston PCB Site.* In a December -

¥ The United States has provided lengthy discussions of the Anniston PCB and Lead “Site” :
issues in its previous Amicus brief and in EPA’s Response to Comments on the AOC which were
provided to the Court by the Settling Defendants. Interestingly, at that point in time, S/P were
claiming that the Anniston PCB Site was comprised of three CERCLA “facilities” some of which
also had other parties’ PCBs See S/P, Comments on Proposed AOC, Exhibit C (Legal Position),

pg. 21

2 While EPA agreed that the Settling Defendants contributed to some of the PCB contamination
at the Anniston PCB Site, EPA concluded that they were, at most, de minimis contributors in -
accordance with the statutory requirements for de minimis status.

% See Docket # 125, 02-CV-0749, December 3, 2004, Defendants Pharmacia Corporation’s and
+ Solutia Inc.’s Response to the United States’ Motion to Reconsider the Court’s Order of ”

- November 18, 2004, and Motion to Strike Letter to the Court, pg. 5; Docket # 137, May 9, 2005,

Defendants Pharmacia Corporation’s and Solutia Inc’s Motion for an Order to Show Cause for -
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2004 brlef to Judge Clemon of this Court, S/P stated, “[t]he key is that [S/P’s] right to hold other
parties responsible for their contribution to the Anniston PCB Site is clearly related to [S/P’s]
pefform_ance of the [PCD].”# Emphasis added. |

After having sued the Settling Defendants for their contribution to the PCB contamination
.- oat the_Annj_ston PCB Site and attempting to block the United _Stétes’ settlement with the Settling
Defendnnts on the grounds that the Settling Defendants were significant contributors to the PCB
contamination at the Anniston PCB Site, and after several briefings and hearings in which they
n:.resented facts which they maintained showed that the Settling Defendants were significant
contributors to the PCB contamination at the Anniston PCB Site, S/P now question whether any
of that “makes sense,” because they now take the position, based on a change in the law, that all
of >the centamjnatio_n- at the Anniston PCB Site is from S/P’s Anniston Plant. See S/P Response,
ﬁl 10. The truth, however, is evident. While the law changes, the facts do not. S/P attempt to |
make this startling shift in position not because of any fecent ehange in the law, but rather; to end
run around the contribution proteetion afforded the Settling Defendants in the AOC.
| S/P now aver that the Anniston PCB Site is defined as containing only S/P’s wastes, and

therefore, that the United States’ pending complaint under CERCLA § 106 and § 107, as well as -

Contempt of the Court’s November 17, 2004, and March 8, 2005 Orders and the Anniston PCB
Site Partial Consent Decree, pg. 3. (Citing Nov. 17, 2004 Order “. .. Defendants may pursue
contribution claims against other PRPs for polychlorlnated blphenyl (“PCB”) releases to the
Anniston PCB site.”).

2 Judge Clemon also understood that the Anniston PCB Site included other parties’ wastes. In
his June 2, 2005, Order, Judge Clemon ruled that “[t]he Defendants [S/P] would not have agreed
to the RPCD in the absence of a clause preserving their right to contribution from other

otentlally Responsible Parties (“PRPs”) for contamination of the Anmston PCB Site.”
Emphas1$ added. See Docket # 144, 02-CV-0749. :
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‘the PCD and orders thereunder do not cover PCB waste from other sources.? S/P’s argument
follows that if no other parties’ wastes are at the Anniston PCB Site then those parties’ wastes
must be at the Anniston Lead Site where S/P will argue that they are not subject to a CERCLA §
106 or § 107 enforcement action and that they are likewise not compelled or obligated to perform
associated Work requtred by the PCD.Z §/P’s argtlment is directly at odds with the |
geogtaphical Work zones described in detail in the Stipulation. (S_et: pp. 4-10 of the Stipulatit)n-
describihg- “The Work” in Zones A, B, C and D.) Under the PCD, as clarified by the
Stiputation, S/P are required to conduct sampling and clean up in the Work zones and those
obligations are wholly unrelated to the source of the contamination in the zones. Uﬁdoubtedly,
S/p Will be cleaning up, pursuant to its obligations under the PCD, contaminants WMCh |
originated from their operations, and possibly the operations of others in the Anniston area.

: ‘No shift in case law can alter the facts. - S/P’s previous actions belie their current
argument. S/P sued the Settling Defendants for the Anniston PCB Site and opposed the‘de
minimis Anniston PCB Site settlement in the AOC because they maintair-xed' that the Settling
Defendants were significant contributors to the PCB contamination at the Anniston PCB Site.
Obviouély, S/P could not have sued the Settling Defendants to recover costs for cleaning up only
their own contamination. If S/P truly b,eliéved that the Anniston PCB Site was solely comprised

of S/P’s waste, they would never have taken those actions. » Everyone involved in this matter, |

2 S/P also misread the definitions of the Sites by contending that the term “including” in the
definitions is limiting, The words “includes” or “including” are commonly recognized as terms
of enlargement, not of limitations. See In Re N P. Min. Co.. Inc., 963 F. 2d 1449 i C1r
1992) United States v. Gertz, 249 F.2d 662 (9tll Cir. 1957). .

= Also see d1scussmn regardlng the Sites at pp- 7-13 of the United States Amicus Curiae
Memorandum filed on May 25, 2006.
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including S/P, the United States, ‘and the Court, knew that the Anniston PCB Site includes other
parties” PCBs. The legal impact of these facts under ARC is that S/P are limited to seeking
céntribution pursuant to CERCLA § 113 for other parties’ céntribution of PCBs to the Anniston
_ PCB ,Site.

" S/P further contend that the definitions of the Sites “control” their “obligations” under the
Consent Decree. (P.9) They are wrong. One paragraph in the definition section of the PCD
does not control S/P’s work obligations. The entire PCD, Qoluminous attachments thereto, the
Stipulation ahd work pians submittéd'by S/P as required by the PCD collectively define S/P’s
work obligations.? iMoreover, as already shown above, the Stipulation requires S/P to clean up
prbpertie'; in describéd geographic zones even though S/P niaintain that some of the PCBs they
are required to fem‘ediate originated in whole or in part from persons other than themselves. The
.S'(‘)urce of the contamination on the properties in the zones set out in the> Stipulation is of no
consequenée with respect to S/P’s obligations to conduct sampling and remediation of those
| prdpéfties;' All the terms of the PCD, its attachments, the Stipulation and work plans “control”
S/P’s obligations under the PCD,. not just one paragraph.

CONCLUSION

S/P are not in the procedural cirgumsfanées that the Supreme Court found ARC. Unlike

ARC, S/P were subject to an EPA enforcement action under §§ 106 and 107 of CERCLA, and

# For example, Paragraph 6 of the PCD states that /P shall finance and perform the R/FS
Work, Removal Work, Removal Order Work, and Non-time Critical (NTC) Removal Agreement
and the Removal Order and all work plans and other plans, standards, specifications, and _
schedules set forth herein or developed by S/P and approved by EPA. The work to be performed
in those PCD and attachments covers over thirty pages and is not limited by the definitions of
Sites. .
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unlike ARC, S/P entered into a settlement agreement with EPA. S/P, Itherefore, do not have a § |
107 claim, but are required to use §113(f) of CERCLA. In addition, all of the work that S/P are
performing in Anniston is ‘required by thevPCD, and the source of the contaminatioﬁ they are
investigaﬁng and cleaning up is irrelevant té-their obligations under the PCD.

Respectfully submiﬁed,

Ronald J. Tenpas .
Acting Assistant Attorney General
Environment & Natural Resources Division

Alice H. Martin
United States Attorney
Northern District of Alabama

s/ William A. Weinischke ‘
William A. Weinischke, Senior Attorney
- Environmental Enforcement Section '
Environment & Natural Resources Division
- U.S. Department of Justice
P.O. Box 7611 ,
Washington, D.C. 20044-7611
(202) 514-4592

- Sharon D. Simmons, Civil Chief
Assistant U. S. Attorney
Edward Q. Ragland
Assistant U. S. Attorney
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