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U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

OFFICE OF MULTIFAMILY HOUSING ASSISTANCE RESTRUCTURING
Improvements to TPA Processing Requirements

April 22, 2004


	DATE:
	April 22, 2004

	TO:
	All PAEs, Production Offices, and HQ Production Staff

	FROM:
	Charles Williams, Director

	SUBJECT:
	Improvements to TPA Processing and Closing Docket Submission Requirements


INTRODUCTION

In our last Field Communications Call, Dennis Manning announced that several TPA processing and closing docket submission improvements were in process.  As we researched what is actually happening in the field we also found instances where OMHAR’s guidance had not been followed.  In this memorandum, we address both improvements to the process and findings that indicate we need a more detailed focus on compliance with the TPA processing guidance.

We will hold a required conference call, which must be attended by all PAEs and all Production Offices.  PAEs are encouraged to include their attorneys.

Monday, April 26, 2004, 3:00pm to 4:00pm (Eastern)

800-720-5846

Chairpersons: Charles Williams/Dennis Manning

PROCESSING IMPROVEMENTS AND CLARIFICATIONS 

Our research resulted in changes to the guidance that we believe will improve the overall processing timeline.  These changes are documented in Chapter 8 and Appendix D of the OPG.


TPA Processing Improvements:

1. There will now be a one-step approval for Modified TPAs.

The preliminary and final approvals are effectively combined into one approval process.  The transfer can be completed prior to or at the closing of the M2M restructuring.  A new form of approval letter is also being introduced with this memo.

2. Revised PAE certifications for TPA processing are in  Appendix D and its attachments.  The appropriate certifications must be included in the Closing Docket.

The PAE certifications, to be submitted when requesting Preliminary or Final TPA Approval, have been updated and are attached (new Forms 7.22, 7.23, and 7.24). The updates add tables in which PAEs will list all new principals. The updates to full TPA certifications also specify the legal entity being proposed as purchaser, as well as the complete ownership structure of that entity. The forms for preliminary approval also add new certifications with respect to items that OMHAR considers particularly important. PAEs are reminded that the Form 7.3 Certification is also required with the closing of a TPA transaction.

3. For TPAs processed by the HUD Field Office, the PAE is not required to obtain the Final Full TPA Approval Letter prior to submitting their Closing Docket.

We would ask that the PAE attempt to obtain the Final Full TPA Approval Letter but it is not required for the Closing Docket or to obtain approval of the Form 8.1.  In the event the PAE is unsuccessful, the OMHAR Post-Closing Reviewer will assume responsibility for contacting the HUD Field Office. 

REMINDER: The PAE and the Closing Coordinator must have the Preliminary Full TPA Approval Letter in hand prior to closing the M2M restructuring (this is true for all TPAs regardless of Field Office or OMHAR processing).

4. The Production Offices must establish a TPA Processing Log.

The TPA Processing Log should include both Field Office and OMHAR processed TPAs and should track the dates of preliminary and final approvals for Full TPAs and the one approval for Modified TPAs.  This has not been tracked at the Production Offices previously and the PAEs can expect to be called upon to provide data to initially populate the Log.

5. OMHAR aligns approval of the TPA with the Portfolio Director responsible for approving the Restructuring Commitment.

OMHAR is clarifying that the Portfolio Director who signs the Restructuring Commitment will also be the approving official for the TPA, and the recommending official if the purchaser is seeking approval as a Qualified Nonprofit Purchaser.

REMINDER: Only the OMHAR Director has delegated authority to approve QNP designations.  When the transaction involves a Qualified Nonprofit (QNP), there are additional requirements under Appendix C. In particular:

· As part of the QNP approval process, OMHAR approves the QNP itself (or an affiliated entity, such as a Limited Partnership in which the QNP is sole general partner) to take title to the project. Only this OMHAR-approved acquiring entity may  (a) receive assignment of the MRNs from HUD; and (b) take title to the property. The specific acquiring entity approved by OMHAR must be identical to the specific entity approved as purchaser in the TPA.

· It is not acceptable for any other entity to receive assignment of the MRN from HUD, or to take title to the property at the closing of the TPA. However, after the MRN is assigned to the OMHAR-approved acquiring entity, the MRN may be re-assigned to another entity approved by OMHAR (such as the QNP itself, or an affiliate of the QNP).

· If the purchaser wishes to make changes to the structure of the intended ownership entity, new OMHAR QNP approval must be obtained before the transaction can be closed with the revised ownership structure.

6. OMHAR clarifies mortgagee signatures that are required.

A PAE asked whether the existing and/or new mortgagee must execute the TPA Application (Form HUD-92666) for full TPAs. The pre-M2M mortgagee should sign the Mortgagee’s Statement, and the post-M2M mortgagee should sign the Mortgagee’s Consent to the Creation of a Lien Against the Project. See also the instructions to Form HUD-92666, which permit the pre-M2M mortgagee to refuse to sign in some circumstances, provided that the pre-M2M mortgagee provides its reasons for refusing to sign to HUD in writing.

7. A sample of future TPAs will be reviewed after the fact for compliance. 

Packages to be reviewed will include the first TPA that each PAE submits for OMHAR approval subsequent to this broadcast.

8. Certain TPA documentation approvals must be obtained before a transaction will be scheduled for closing.

In general, for Full TPA transactions, Preliminary TPA Approval is required before OMHAR HQ will schedule the M2M closing date.   For Modified TPA transactions, 2530 clearance for all proposed new principals is required before OMHAR HQ will schedule the M2M closing date. Production Offices must submit the date of the Preliminary Full TPA Approval on the Form 7.4 and evidence of 2530 approval when requesting that OMHAR HQ schedule the M2M closing date. 

9. If PAEs have not complied with the existing Appendix D requirements, they must attempt to do so.

PAEs should again familiarize themselves with the requirements detailed in Appendix D, and if any of them were not previously complied with, the PAE should attempt to do so.  This may be the Seller’s Audited Interim Financial Statements, which may have since been filed with REAC and therefore not a compliance issue, or a Purchaser’s Beginning Balance Sheet, which can still be obtained from the Purchaser.  Remember that both the Seller and Purchaser agreed to these requirements when they signed the TPA Application – this is nothing new.

10. The Full Restructure Transaction Review Form has been modified to include a checkbox on page 2 indicating whether a Full or Modified TPA is a part of the transaction.

This serves the purpose of being another “heads up” to all the PAE and OMHAR staff involved that the transaction contemplates a TPA.

11. HUD can issue a Management Finding if the Purchaser does not cooperate in providing the documentation necessary for the Final TPA Approval Letter and can place a 2530 Flag if the Seller does not cooperate.

If the PAE is unable to get cooperation from one or both of the parties, the PAE should initiate discussions with their Relationship Manager and Portfolio Director about taking action.  This could lead to a 2530 Flag for the Seller or Purchaser, and/or a suspension of the CRP and IPF for the Purchaser.

Readers are directed to Appendix D of the OPG where these improvements are documented.


Closing Docket Submission Improvements:

1. The docket submission requirement for executed, recorded documents can be satisfied by obtaining court-certified copies.  (This does not change the TPA requirement.)

We recognize that some recording jurisdictions take months to return the original documents.  Court-certified copies protect HUD’s interests and will allow for timely completion of the Closing Docket.  The original documents will still be viewed as trailing documents.

2. The OPG requirement for the Final Full TPA Approval Letter is now within 90 days of closing.

It is difficult to obtain the Seller’s Audited Interim Financial Statements, and request and receive the Final Full TPA Approval Letter within the 65-day requirement to submit the Closing Docket.  An additional 25 days should be sufficient for PAEs to comply.

3. PAEs are to submit Closing Dockets within 65 days, with or without the Final Full TPA Approval Letter but complete in all other respects (with the exception of acceptable trailing documents).

Allowing court-certified copies and considering the Final Full TPA Approval Letter as a trailing document addresses the two primary impediments to the timely completion of Closing Dockets on TPA transactions. The Final Full TPA Approval Letter will be considered a trailing document, although we expect it within 90 days of closing. Recorded documents are expected within 6 months of closing.

4. PAEs are to distribute copies of the approved Closing Dockets (“Copy Dockets”) without the Final Full TPA Approval Letter and with a cover memorandum indicating the requirements that are not yet satisfied.

This will improve OMHAR’s performance in delivering Closing Dockets to the HUD Field Offices (at least the majority of the Closing Docket) and will make it clear to the recipient what requirements of the Final Full TPA Approval Letter are pending completion.  Note that the Form 8.1 will not be approved and the PAE will not be paid until the Final Full TPA Approval Letter is also provided (to all Closing Docket recipients).

Readers are directed to Chapter 8 of the OPG where these improvements are documented.

RESEARCH FINDINGS

The concerns from the research conducted appear in Attachment A.  Readers should ensure their procedures mitigate the recurrence of any of these findings.

CONTACTS

Questions about this memorandum and TPA processing in general should be directed to Dennis Manning (x3871 at OMHAR HQ, dennis_a._manning@hud.gov).

ATTACHMENT A

TPA RESEARCH FINDINGS

Some of the potential or actual flaws observed in full TPAs (transfer by deed) include:

1. Some PAEs indicated that the local HUD Field Office had lesser documentation requirements than did OMHAR.

The requirements detailed in Appendix D of the OPG, including its attachments, are not optional.  In fact, OMHAR would have to pursue a Handbook Waiver through Housing to waive any of them.  Readers are reminded that all requirements are contained in Appendix D; this memorandum is intended only to highlight changes and raise awareness of some problem areas in the past.

2. Lack of clarity about the exact name, and exact ownership composition, of the proposed purchaser entity. 

This is particularly important when the proposed purchaser is seeking OMHAR approval as a Qualified Nonprofit Purchaser. OMHAR emphasizes that, at the closing of the TPA, the purchaser entity must be exactly as described in the TPA package, and exactly as approved by OMHAR, with no changes whatsoever to ownership structure or legal name.

3. Documents submitted by the proposed purchaser entity did not use the correct signature block.

In some cases, documents were signed by an affiliate of the purchaser but not by the purchasing entity itself. In other cases, the signature blocks were not consistent. In some cases, documents were executed by different entities, making it unclear what entity is being proposed as purchaser.  In the following example, the TPA application makes it clear that Preservation Associates Hilltop LP is the proposed purchasing entity, and that the proposed purchasing entity is a limited partnership whose sole GP is Preservation Associates Inc. The TPA Application should have a signature block as follows:

· Preservation Associates Hilltop LP, by Preservation Associates Inc., its sole general partner, by [officer].

The following are examples of incorrect signature blocks that might appear in various documents submitted by the purchaser as part of the TPA package:

· Preservation Associates Inc., by [officer] [error: signed by the GP, must be signed by the purchasing entity]

· PA Hilltop LP, by Preservation Associates Inc., its sole general partner, by [officer] [error: not the correct legal name for the purchasing entity]

· Preservation Associates Hilltop LP, by Preservation Management, by [officer] [error: Preservation Management is an affiliate of the GP but not the GP itself]

4. The list of proposed new principals may be incomplete.

Specifically, the officers and directors, and 10% or greater shareholders, of corporate principals (including nonprofit corporate principals) are themselves principals, must file Form HUD-2530, and receive 2530 approval. The instruction page on the 2530 form contains a major exception to this rule for corporations that are principals. “All of its officers, directors, trustees and stockholders with 10% or more of the common stock need not sign personally if they all have the same record to report. The Officer who is authorized to sign for the corporation will list the names and title of those who elect not to sign. However, any person who has a record of participation in HUD projects that is separate from that of his or her organization must report that activity on the 2530 form and sign his or her name.” Credit reports and financial statements are not required for those who appropriately elect not to sign the 2530 under the circumstances listed above.

5. The 2530 clearance was incomplete, incorrect, or obtained after making the request for the Preliminary TPA Approval.

The 2530 clearance was obtained, but either (a) not obtained on all principals or (b) was obtained on some entities that are not principals.

6. There were incomplete TPA Applications (Form HUD-92666).

In some cases, the Application was not filled out completely, and was not signed by all required signatories.

7. The Purchaser’s Letter is inadequate.

The Letter fails to adequately describe the transaction as required in Appendix D (Attachment 2, item 4).  There was also the potential that the purchaser did not completely describe the flow of funds, particularly to parties having an identity of interest with seller or purchaser.

8. There were incomplete credit reports.

Specifically, in some cases, credit reports on all proposed new principals of the mortgagor (Purchaser) entity were not obtained.

Similar potential or actual flaws were observed in Modified TPAs (typically, substitution of general partner). In particular, the research revealed the potential that the list of proposed new principals is incomplete.
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