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Skull Valley Band of Goshute Indians v. Nielson, No. 02-4149 (10™ Cir., decided August 4,
2004)

In this case the United States Court of Appeals for the Tenth Circuit (Henry, McConnell &
Seymour, JJ), affirmed a federal district court decision striking down various Utah laws
regulating storage and transportation of spent nuclear fuel.

The court of appeals found the Utah laws -- enacted to make difficult or impossible the
proposed Private Fuel Storage facility for interim storage of spent nuclear fuel -- preempted by
federal law. PFS-related health and safety issues, the court reasoned, are for the NRC, not the
state, to decide. The court stressed that Utah’s concerns “have been considered in the
extensive regulatory proceedings before the NRC.” The court said that it was “hopeful that
Utah’s concerns -- and those of any state facing this issue in the future -- will receive fair and
full consideration there.”

In its opinion the court expressed its agreement with Bullcreek v. NRC, 359 F.3d 536 (D.C. Cir.
2004), where the D.C. Circuit rejected Utah’s argument that the Nuclear Waste Policy Act
prohibited the NRC from licensing an away-from-reactor spent fuel storage facility. The court
also agreed with the government’s amicus curiae brief that issues relating to NRC licensing
authority cannot be litigated in ordinary federal district court litigation, but only through the
special judicial review scheme (direct review in the court of appeals) established by the Atomic
Energy Act and the Hobbs Act.

The court of appeals granted Utah a one-month extension of time, until September 20, 2004, to
seek rehearing en banc.

CONTACT: Grace H. Kim
415-1607

Calif. Public Utility Comm’n v. NRC, No. 02-72735 (9" Cir., dismissed May 5, 2004)

This lawsuit challenged a Commission adjudicatory decision in the Diablo Canyon license
transfer proceeding. The Commission decision had found petitioners’ various safety
contentions inadmissible. The parties filed briefs in the court of appeals. But before the case
was set for oral argument, Diablo Canyon’s owner, Pacific Gas & Electric Company, agreed to



a bankruptcy settlement that avoided any license transfer. Accordingly, the court of appeals
dismissed this case as moot.

CONTACT: Jared K. Heck
415-1623

Northern Calif. Power Agency v. NRC, No. 03-1038 (D.C. Cir., order entered July 26, 2004)

This lawsuit challenged a Commission antitrust decision in the Diablo Canyon license transfer
proceeding. The license transfer proceeding, and hence this lawsuit, became moot once Diablo
Canyon’s owner, Pacific Gas and Electric Company, agreed to a bankruptcy settlement
precluding a license transfer. The court of appeals has set for briefing and oral argument the
guestion whether the court should vacate the Commission decision on the ground that
mootness prevented judicial review.

We recently filed a short brief saying, (1) it is too late to issue a vacatur order because the court
had already found the case moot and issued its mandate, and (2) we lack sufficient information
on the bankruptcy settlement to speak definitively to the merits of the vacatur issue. We made
clear that the Commission devotes substantial resources to its adjudicatory orders and would
not like to see them vacated lightly.

A companion lawsuit (No. 03-1184) challenging the NRC staff’'s now-moot transfer order was
dismissed without controversy.

CONTACT: Grace H. Kim
415-3605

Public Citizen v. NRC, No. 04-1293 (D.C. Cir., filed August 31, 2004)

This lawsuit challenges recent Commission security orders directed against licensees who
transport spent nuclear fuel. As in an already-pending lawsuit due to be argued on September
10 (Public Citizen v. NRC, No. 03-1181 (D.C. Cir.)), petitioner likely will maintain that the NRC’s
security order ought to have been promulgated through notice-and-comment rulemaking.
Petitioner also has made its notice-and-comment claim in a hearing request filed with the NRC.
The Commission has held the hearing request in abeyance.

CONTACT: Jared K. Heck
415-1623

Connecticut Coalition Against Millstone v. NRC, No. 04-3577 (2d Cir., filed June 25, 2004)

In this lawsuit, petitioner contests two Commission orders that rejected an argument that the
“old” Part 2 process, rather than the new one, should apply to the Millstone license renewal
proceeding. Petitioners also filed contentions in that proceeding, which remains pending at the
Commission. We have filed a motion to dismiss petitioner’s judicial action as improper and
premature.

CONTACT: Charles E. Mullins
415-1618



Nuclear Information and Resource Service v. NRC, No. 04-71432 (9th Cir., filed Mar. 26,
2004)

Petitioners in this case seek judicial review of the NRC’s recent amendments to its
transportation safety regulations (10 C.F.R. Part 71). The court of appeals has held the suit in
abeyance to await completion of a related rulemaking at the Department of Transportation.

CONTACT: Grace H. Kim
415-1607

Citizens Awareness Network v. United States, No. 04-30114-MAP (D. Mass., filed June 16,
2004)

This is a Freedom of Information Act suit seeking release of a 1967 OGC note. The NRC
previously had released most of the note on an administrative FOIA appeal. While the NRC
might have defended withholding the remainder of the document as privileged (attorney-client),
we released the entire document after determining (in consultation with the United States
Attorney’s Office) that extensive litigation over a relatively innocuous 1967 document would not
be cost-beneficial. We have filed a motion to dismiss the suit as moot. Plaintiff is opposing
dismissal.

CONTACT: Catherine M. Holzle
415-1580
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Before SEYMOUR, HENRY, and MCCONNELL, Circuit Judges.

HENRY, Circuit Judge.

The Governor and Attorney General of Utah, along with Utah
environmental and transportation officials, appeal the district court’s ruling that
the state’s statutes regulating the storage and transportation of spent nuclear fuel
are preempted by federal law. See Skull Valley Band of Goshute Indians v.

Leavitt, 215 F. Supp. 2d 1232 (D. Utah 2002). The Utah officials argue that the

district court should not have reached the merits of this dispute because (1) the
plaintiffs who challenge the statutes—a consortium of utility companies (Private
Fuel Storage, Inc.) and an Indian tribe (the Skull Valley Band of Goshute

Indians)-lack standing to bring this lawsuit and (2) the case is not ripe for review.
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Alternatively, the Utah officials argue that the majority of the challenged statutes
are not preempted.

We agree with the district court’s resolution of the standing question.
Private Fuel Storage (PFS) and the Skull Valley Band have properly asserted that
their legally protected interests have been injured by the challenged statutes and
that these injuries are likely to be redressed by a favorable decision. Moreover, in
light of the D.C. Circuit’s recent resolution of the Utah officials’ challenge to

federal statutes and regulations concerning spent nuclear fuel, see Bullcreek v.

Nuclear Regulatory Commission, 359 F.3d 536 (D.C. Cir. 2004), we further

conclude that the case is now ripe for review.
On the merits, we agree with the district court’s ruling that the Utah
statutes are preempted by federal law. We therefore affirm the district court’s

decision.

I. BACKGROUND
This case is one of many arising out the vexing problem of transporting
and storing the spent nuclear fuel (SNF) that is generated by nuclear power
plants. Because SNF remains radioactive for thousands of years, long-term
storage strategies are essential. However, the search for the safest solution has

been long and difficult.



In 1982, Congress passed the Nuclear Waste Policy Act (NWPA), 42 U.S.
C. §§ 10101-10270. The NWPA requires the United States Department of Energy
to construct a permanent storage facility for the disposal of SNF. The NWPA
also establishes a federally monitored temporary storage program in the event that
a permanent facility is not available by the deadline.

Under NWPA, the United States Department of Energy and various utility
companies controlling nuclear reactors entered into agreements to accept SNF no
later than January 31, 1998. However, the Department of Energy has estimated
that, at the earliest, it will not have a permanent repository to receive SNF until
2010. See Final Interpretation of Nuclear Waste Acceptance Issues, 60 Fed.Reg.
21,793, 21,794 (May 3, 1995). Unless Congress, the Department of Energy, and
the Nuclear Regulatory Commission (NRC) take heroic steps, even this date is
optimistic. See John Karl Gross, Nuclear Native America: Nuclear Waste and

Liability on the Skull Valley Goshute Reservation, 7 B. U. J. Sc1 & TECH. L. 140,

147-48 n.64 (2001) (reporting estimates that a permanent storage facility may not
be available until 2015 or perhaps 2025).

PFS is a consortium of utility companies, which formed in order to seek
temporary storage options for the SNF storage problem. In May 1997, PFS
entered into a lease of Skull Valley Band tribal land located fifty miles from Salt

Lake City. PFS sought to build an SNF storage facility there. The Bureau of
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Indian Affairs of the United States Department of Interior has conditionally
approved the lease,! and PFS has submitted an application for licensure of the
facility with the NRC, which remains pending. Under the federal regulations, the
proposed facility is characterized as an “independent spent fuel storage
installation,” see 10 C.F.R. § 72.3, and must satisfy detailed requirements before
it may be constructed. See 10 C.F.R. § 72.1 (noting that “the regulations in this
part establish requirements, procedures, and criteria for the issuance of licenses to
receive, transfer, and possess” SNF).

The Utah officials intervened in the NRC proceedings, arguing that the
NRC lacked the authority to license the proposed facility. The NRC rejected that
argument, concluding that “Congress, in enacting the Atomic Energy Act, gave
the NRC authority to license privately owned, away-from-reactor facilities and
did not repeal that authority when it later enacted the Nuclear Waste Policy Act of

1982.” In re Private Fuel Storage, L.L..C., 56 N.R.C. 390, 392 (2002). The Utah

officials appealed that ruling, and the D.C. Circuit has recently affirmed the

NRC’s decision. See Bullcreek, 359 F.3d at 541-43.

' As we have noted in another case involving the lease between PFS and the Skull
Valley Band, “[t]he Superintendent [of the BIA] conditioned his approval of the
lIease (1) upon the successful completion of an environmental impact statement
(EIS) evaluating the environmental impacts of the lease in accordance with the
National Environmental Policy Act (NEPA), 42 U.S.C. § 4332(2)(C), and (2)
upon the issuance of a license by the Nuclear Regulatory Commission.” Utah v.
United States Dep’t of the Interior, 210 F.3d 1193, 1195 (10th Cir. 2000).
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In addition to contesting the licensing proceedings before the NRC, the
state of Utah passed a series of statutes between 1998 and 2001 that regulate the
storage and transportation of SNF. As the district court explained, the statutes are
comprised of four general categories: (1) amendments to Utah’s Radiation Control
Act, which establish state licensing requirements for the storage of SNF, and
which revoke statutory and common law grants of limited liability to stockholders
in companies engaged in storing SNF; (2) “the County Planning i’rovisions,”

Skull Valley, 215 F. Supp. 2d at 1248-49, which require county governments to

impose regulations and restrictions on SNF storage; (3) “the Road Provisions,”
id., which vest the Governor and the state legislature with authority to regulate
road construction surrounding the proposed SNF storage site on the Skull Valley
reservation; and (4) “the Miscellaneous Provisions,” id. at 1250, which require
drug and alcohol testing of employees of companies engaged in SNF storage and
which authorize litigation to determine water rights in areas under consideration
for SNF storage. As the district court held that “the Miscellaneous Provisions”
did not violate the Commerce Clause, and PFS and the Skull Valley Band do not

challenge that ruling on appeal, only the first three categories are at issue here.



A. The Utah Licensing Scheme for SNF Storage Facilities

In Senate Bills 81, 177, and 196, the Utah legislature added Part 3 to
Utah’s Radiation Control Act. See Utah Code Ann. §§ 19-3-301-317. Part 3
begins with a sweeping prohibition of the transfer, storage, treatment, and
disposal of high-level nuclear waste in Utah. It then establishes an alternative
licensing scheme for SNF: If the NRC issues a license to an SNF storage facility,
if the NRC’s authority to issue such a license is upheld by a court of competent
jurisdiction, and if a federal government agency transports the waste to a facility
in Utah, then the governor, in consultation with county officials and with the
concurrence of the state legislature, may approve the storage of SNF in Utah.

Part 3 further provides that SNF storage facilities must be licensed by the
state Department of Environmental Quality (DEQ). In order to obtain such a
license, the applicant must provide an analysis of groundwater conditions, a
security plan, health risk assessments, a quality assurance program, a radiation
safety program, and an emergency plan. An applicant must also demonstrate that
the facility “will not cause or contribute to an increase in mortality, an increase in
illness, or pose a present or potential hazard to human health or the environment.”
Id. § 19-3-306(3). A license is limited to a term of twenty years and may be
extended only by approval of the governor, the legislature and the DEQ.

Additionally, an applicant must enter into a benefits agreement with the



DEQ to “offset adverse environmental public health, social and economical
impacts.” Id. § 19-3-310(1). Any transportation of SNF must meet with approval
from the State Department of Transportation.

Part 3 also imposes substantial application and licensing fees. In order to
have its application considered, a party seeking to store SNF in Utah must pay an
initial non-refundable application fee of five million dollars. The applicant must
also pay an additional fee to cover the costs of reviewing the application and must
post a cash bond of at least two billion dollars.

Once an applicant receives a license, it must also pay an amount equal to at
least 75% of the “unfunded potential liability” of the project. 1d. §
19-3-319(3)(a). That amount is determined by the DEQ, based upon “the health
and economic costs expected to result from a reasonably foreseeable accidental
release [of SNF].” Id. § 19-3-301(5)(a).

Part 3 also includes a section that revokes statutory and common-law
limited liability for officers, directors, and equity-interest owners of companies
operating SNF storage facilities in Utah. That section explains that

[a]Jn organization engaging in [the transportation and
storage of SNF in Utah] has significant potential to affect
the health, welfare, or best interests of the state and should
not have limited liability for its equity interest holders. To
shield equity interest owners from the debts and
obligations of an organization . . . would have the effect of

attracting capital to enterprises whose goals are contrary
to the state’s interests.

9.



Id. § 19-3-318(2)(b).

Finally, Part 3 provides for civil and criminal penalties for those who
violate or facilitate the violation of its provisions. The Utah Attorney General is
authorized to seek an injunction barring any activity that violates the statute. In
addition, a court may impose a civil penalty of up to $10,000 per day for each
violation. Part 3 also states that the violation of its provisions is a Class A

misdemeanor punishable by a maximum fine of $10,000 per day.

B. The County Planning Provisions

As part of its attempt to regulate SNF storage and transportation, the Utah
legislature also passed statutes imposing requirements upon government officials
in counties in which SNF storage facilities are proposed. See Utah Code Ann. §§
17-27-102(2), -301(3), -303(4), -303(5)(b),-303(7), and -308; 17-34-1(3), and -34-
6. These statutes give the county officials two options. First, the county may
adopt an ordinance stating that all proposals for transporting or storing SNF will
be rejected. The state will then indemnify the county from any claims arising out
of the county’s decision. In the alternative, a county may allow the transportation
and storage of SNF within its borders. However, in that event, the county must
adopt a comprehensive land use plan that contains detailed information regarding

the effects of any proposed SNF site upon the health and general welfare of
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citizens of the State. The plan must require “specific measures to mitigate the
effects of high-level nuclear waste and greater than class C radioactive waste and
guarantee the health and safety of the citizens of the state.” Id. §
17-27-301(3)(a)(iii). The county must also conduct a public hearing on any
proposal to allow SNF transportation and storage.

The County Planning Provisions also prohibit county governments from
providing “municipal-type services” to SNF transportation and storage facilities
within the county. Id. § 17-34-1(3)(a). Those services are defined to include fire
protection, waste and garbage disposal, planning and zoning, water, sewer,
electricity, and law enforcement. 1d. § 19-3-303(6) (defining “[m]unicipal-type

services”).

C. The Road Provisions

The Road Provisions amend the Utah statutes regulating the construction of
railroad crossings. See Utah Code Ann. §§ 54-4-15, 72-3-301, 72-4-125(4), and
78-34-6(5). Although the discretion to grant petitions for railroad crossings is
generally vested in the State Department of Transportation, the Utah legislature
added a provision in 1999 that states that the resolution of any dispute regarding a

petition filed by an entity engaged in SNF storage and transportation “requires the

-11-



concurrence of the governor and the legislature in order to take effect.” Id. § 54-
4-15(4)(b). A second provision designates certain county roads and trails near the
Skull Valley Reservation “statewide public safety interest highways,” id. §
72-3-301, and provides that th(;: state Department of Transportation has
jurisdiction and control over them. A third provision diveéts the county of control
over the only road permitting access to the Skull Valley Reservation and PFS’s
proposed facility, designating the road a state highway. Finally, a fourth
provision states that before the Department of Transportation may exercise
eminent domain to grant a right of way to a company engaged in the

transportation or storage of SNF, the governor and the legislature must concur.

D. The District Court Proceedings

PFS and the Skull Valley Band filed this action in 2001 in the United States
District Court for the District of Utah, challenging the Utah statutory scheme on
various grounds and seeking a declaratory judgment and an injunction barring the
application of the statutes to the proposed SNF storage facility on the Skull
Valley Band’s land. In particular, PFS and the Skull Valley Band alleged that the
statutes violate (1) the Supremacy Clause (because they are preempted by federal
law); (2) the Commerce Clause; (3) principles of Indian sovereignty and the

Indian Commerce Clause; (4) the Contracts Clause; and (5) the First, Sixth, and
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Fourteenth Amendments. They named Utah Governor Michael O. Leavitt, Utah
Attorney General Mark L. Shurtleff, and officials from the Utah Departments of
Environmental Quality and Transportation as defendants.

The defendant officials sought dismissal of the complaint on standing and
ripeness grounds. They asserted counterclaims arguing that the NRC had no
authority to license private storage facilities for SNF located away from the
nuclear reactor that produced it and challenging the approval of the lease by the
Skull Valley Band and the Bureau of Indian Affairs.

The district court rejected the defendants’ standing challenge. It concluded
that “[t]his suit involves the Plaintiffs’ constitutional right to seek a government
benefit, a license from the NRC, free from allegedly preempted state laws.” Skull
Valley Band, 215 F. Supp. 2d at 1241. Accordingly, “[the Plaintiffs’] right to
seek a license [was] not in doubt” and they thus had standing to challenge the
Utah statutes. Id.

The district court also rejected the defendants’ argument that the case was
not ripe. “Whether the NRC ultimately grants or denies Plaintiffs a license,” the
court stated, “is not material to this lawsuit.” Id. As a result, there were no

uncertain or contingent events that rendered the case unfit for judicial resolution.

1d..
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As to the defendants’ counterclaims, the district court ruled that: (1) to the
extent that they had challenged the authority of the NRC to license the proposed
facility, those claims must be resolved on appeal of the NRC proceedings under
the Hobbs Act, 28 U.S.C. §§ 2342-51; (2) the defendants lacked standing to
challenge the Skull Valley Band’s alleged failure to properly approve the lease;

and (3) because the challenge to the conditional approval of the lease by the BIA

had already been rejected by this circuit as not ripe, see Utah v. United States
Dep’t of Interior, 210 F.3d at 1197, the defendants were estopped from raising
that issue again in this case.

On the merits of the plaintiffs’ Supremacy Clause claim, the court applied
the preemption standard set forth in Pacific Gas & Electric Co. v. State Energy
Resources Conservation & Development Commission, 461 U.S. 190 (1983).
There, the court held that “Congress . . . intended that the federal government
should regulate the radiological safety a'spects involved in the construction and
operation of a nuclear plant” and that “the federal government has occupied the
entire field of nuclear safety concerns, except the limited powers expressly ceded
to the states.” Id. at 205, 212. The district court held that Part 3 of the
Radiation Safety Act, the County Planning Provisions, and the Road Provisions
concerned radiological safety and were therefore preempted by federal law.

Because the district court struck down these statutes on Supremacy Clause
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grounds, it did not address the other constitutional challenges advanced by PFS

and the Skull Valley Band. See Skull Valley, 215 F. Supp. 2d at 1250 n.12.

However, the district court did uphold the “the Miscellaneous Provisions”
(concerning employee drug testing and the determination of water rights), which
PFS and the Skull Valley Band had challenged only on Commerce Clause
grounds. The court reasoned that the provisions had only indirect and incidental

effects on interstate commerce and were supported by important local concerns.

d. at 1251.

I1. Justiciablity

On appeal, the defendant Utah officials first contend that PFS and the
Skull Valley Band lack standing to challenge the Utah statutes regulating SNF
transportation and storage. The officials then argue that the case is not ripe for
review.

These challenges are based primarily on the Utah officials’ contention that
federal law does not allow away-from-the-reactor storage of SNF in privately
owned facilities. The Utah officials advanced that argument unsuccessfully in
the NRC’s licensing proceedings. Earlier this year, in an appeal from the NRC’s
ruling on that issue, the D.C. Circuit rejected that argument as well. See

Bullcreek, 359 F.3d at 538-43.
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Because the D.C. Circuit’s ruling forecloses the majority of the Utah
officials’ standing and ripeness challenges, we begin with an overview of that

decision. Then we proceed to the remaining standing and ripeness arguments.

A. The D.C. Circuit’s Ruling

In the NRC proceedings, the D.C. Circuit appeal, and in this case, the Utah
officials have invoked a provision of the NWPA that provides:
Notwithstanding any other provision of law, nothing in
this chapter shall be construed to encourage, authorize, or
require the private or Federal use, purchase, lease, or
other acquisition of any storage facility located away from
the site of any civilian nuclear power reactor and not
owned by the Federal Government on January 7, 1983.
42 U.S.C. § 10155(h).
According to the Utah officials, this language establishes that
PFS had no right to obtain a license from the NRC for the proposed SNF storage
facility. Thus, they reason, it is not the Utah statutes here at issue that have
deprived PFS and the Skull Valley Band of a legally cognizable interest but
rather a federal statute. Accordingly, they conclude, PFS and the Skull Valley
Band lack standing to assert their claims.
In rejecting the challenge to the NRC’s licensing authority, the D.C.

Circuit concluded that a previously enacted statute, the Atomic Energy Act of

1954, 42 U.S.C. §§ 2011-2297g-4, authorizes the NRC to license privately-
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owned, away-from-reactor storage facilities such as the one proposed by PFS.
See Bullcreek, 359 F.3d at 538-43. The court reasoned that the text of §
10155(h), read in light of the other provisions of the NWPA, “demonstrates that
Congress did not intend to repeal or supersede the NRC’s authority under the
AEA to license and regulate private use of private away-from-reactor spent fuel
storage facilities.” Id. at 541. The D.C. Circuit found additional support for
this conclusion in the legislative history. See id. at 543 (“Nothing in those
[congressional] reports and debates suggests that Congress intended to prohibit
private use of private away-from-reactor facilities.”).

We are persuaded by the D.C. Circuit’s opinion and will thus not revisit
the issues surrounding the NRC’s authority to license away-from-reactor SNF
storage facilities such as the one at issue here. However, to the extent that the
Utah officials raise standing and ripeness challenges based on other arguments,

we will now address them.

B. Standing

In addition to contending that the NRC lacks authority to license away-
from-reactor storage facilities, the Utah officials challenge PFS’s and the Skull
Valley Band’s standing on other grounds. They argue that PFS and the Skull

Valley Band have alleged a mere “procedural injury” and that they have failed to
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present any evidence they suffered the kind of concrete injury necessary to
establish standing. Moreover, the defendant officials contend, the district court
erred in concluding that PFS and the Skull Valley Band had standing without
first addressing the fundamental question of whether federal law authorized the
NRC to license the kind of facility at issue here. We consider these questions of

standing de novo. See Lee v. United States Air Force, 354 F.3d 1229, 1245

(10th Cir. 2004).

The Utah officials’ arguments are based on clause 2 of Article III of the
United States Constitution, which provides that federal courts may only
adjudicate actual cases or controversies. The Supreme Court has observed that
perhaps the most important aspect of this case or controversy requirement is that
the party invoking the jurisdiction of the federal court must have standing to do

so. Allen v. Wright, 468 U.S. 737, 750 (1984). In order to establish standing, a

party must demonstrate: (1) “injury in fact,” which means “an invasion of a
legally protected interest that is (a) concrete and particularized, and (b) actual or
imminent, not conjectural or hypothetical[;]” (2) “a causal relationship between

the injury and the challenged conduct[;]” and (3) “a likelihood that the injury

will be redressed by a favorable decision.” Northeastern Fla. Chapter of the

Associated Gen. Contractors v. City of Jacksonville, 508 U.S. 656, 663-64

(1993) (internal quotation marks omitted).

-18-



The district court found that PFS and the Skull Valley Band had
established these elements. The court reasoned that the plaintiffs were not
asserting the right to own and operate an SNF storage facility. Instead, “[w]hat
Plaintiffs claim here is that the Utah laws harm them by (1) hindering their
licensing efforts before the NRC and by (2) creating uncertainty as to the utility

of proceeding with their licensing efforts before the NRC.” Skull Valley, 215 F.

Supp. 2d at 1240. In other words, the court wrote, “[p]laintiffs seek to secure
their right to proceed before the NRC in their licensing attempt free from state
interference.” Id.

Moreover, the court concluded, it could properly adjudicate the case
without reaching the merits of the Utah officials’ challenge to the NRC’s legal
authority to license away-from-reactor storage facilities or awaiting the results of
PFS’s pending licensing proceeding before the NRC. The court invoked

(131

decisions holding that “‘[w]hether a plaintiff has a legally protected interest (and
thus standing) does not depend on whether he can demonstrate that he will

succeed on the merits.”” Id. (quoting Claybrook v. Slater, 111 F.3d 904, 907

(D.C. Cir. 1997)).
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1. “Procedural Injury”

In arguing that PFS and the Skull Valley Band have alleged injury to only
a “procedural right” that is insufficient to establish standing, the Utah officials

rely on the Supreme Court’s decision in Lujan v. Defenders of Wildlife, 504 U.S.

555,572 (1992). They also invoke this circuit’s decision in In re Integra Realty

Resources. Inc., 262 F.3d 1089 (10th Cir. 2001). In our view, neither decision

supports the Utah officials’ argument.

Lujan concerns the claim of several environmental groups that an Interior
Department regulation violated a statute requiring agencies to consult with
“affected States” before taking an action that might threaten an endangered
species. 504 U.S. at 558 (quoting 16 U.S.C. § 1536(a)(2)). The challenged
regulation concluded that the duty to consult did not apply to actions taken in
foreign nations. As one basis for concluding that the environmental group had
standing, the Eighth Circuit had held that the environmental groups had suffered
a “procedural injury.” Id. at 571-572. In the Eighth Circuit’s view, “anyone
[could] file suit in federal court to challenge the Secretary’s (or presumably any
other official’s) failure to follow the assertedly correct consultative procedure,
notwithstanding his or her inability to allege any discrete injury flowing from
that failure.” Id. In other words, the Eighth Circuit’s concluded that “the

injury-in-fact requirement had been satisfied by congressional conferral upon all
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persons of an abstract, self-contained, noninstrumental ‘ri'ght’ to have the
Executive observe the procedures required by law.” Id. at 573.

The Supreme Court rejected that view. The Court explained that it had
“consistently held that a plaintiff raising only a generally available grievance
about government . . . and seeking relief that no more directly and tangibiy
benefits him than it does the public at large—does not state an Article III case or
controversy.” Id. at 573-74.

Our decision in Integra Realty, 262 F.3d at 1101-1103, follows similar
reasoning. There we held that certain plaintiffs who had opted out of a
settlement lacked standing to challenge the terms of that settlement because they
had not alleged that they suffered legal prejudice. At most, the plaintiffs had
alleged that the settlement had “placed them at a tactical disadvantage.” Id. at
1103.

Here, PFS’s and the Skull Valley Band’s alleged injury is much more than
a generally available grievance about the government or a tactical disadvantage.
Instead, they have allegéd that the Utah statutes have affected them concretely.
In particular, PFS has alleged that the statutes impose substantial burdens upon it
because of the SNF storage project that it has proposed (requiring, for example,
the payment of a five million dollar nonrefundable application fee, compliance

with complex state regulatory requirements, and the posting of a two billion
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dollar bond). The Skull Valley Band has alleged that the Utah statutes infringe
upon its “inherent tribal sovereignty.” Aplts’ App. at 39. Moreover, according
to PFS and the Skull Valley Band, the extensive obligations created by the Utah
statutes are preempted by federal law.

We agree with PFS and the Skull Valley Band that a party seeking a
license from a governmental agency generally has standing to challenge an
allegedly invalid law that either imposes substantial burdens upon the applicant
or flatly prohibits the activity in question. Several courts have suggested that
conclusion in addressing ripeness challenges, and, although “standing and
ripeness are technically different doctrines, they are closely related in that each
focuses on whether the harm asserted has matured sufficiently to warrant judicial

intervention.” Johnson v. Missouri, 142 F.3d 1087, 1090 n.4 (8th Cir. 1998)

(quoting Warth v. Seldin, 422 U.S. 490, 499 n.10 (1975)); see also Morgan v.

McCotter, 365 F.3d 882, 887 (10th Cir. 2004) (finding issues of standing and
ripeness “particularly difficult to divorce”).

For example, in Gary D. Peake Excavating Inc., v. Town Board of the

Town of Hancock, 93 F.3d 68, 71-73 (2d Cir. 1996), the court found ripe for

review a Commerce Clause challenge to a municipal ordinance brought by a
company that had applied for a construction permit from a state agency.

Observing that the challenged municipal ordinance banned the proposed
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construction, the court concluded that “[i]f we uphold the [municipal] ordinance
[the applicant] will be able to cut his losses by halting his efforts to obtain [a
state agency] permit; if we invalidate the ordinance, [the applicant] can continue
with the [state agency’s] permitting process, knowing that obtaining [a state
agency] permit will not have been in vain.” Id. at 73.

In Triple G. Landfills. Inc. v. Board of Commissioners of Fountain
County, 977 F.2d 287, 288-91 (7th Cir. 1992), the court reached a similar
conclusion. There, a company challenged a county’s landfill permit ordinance
even though the company had not yet obtained the required state permit. In
finding the claim ripe for review, the court reasoned that the permit applicant had
“a direct, tangible, and not merely hypothetical interest in the subject matter of
this litigation” because “the siting standards imposed under the [county]
ordinance are far more stringent that those imposed by the State and here
effectively preclude [the applicant] from developing its tract” and because
“[plostponing judicial action . . . would force an unwarranted dilemma upon [the
applicant]: either scuttle its development plans altogether in deference to a
potentially invalid county regulation, or complete the expensive and time-
consuming state permit process, submit an permit application that [the county] is

almost certain to reject, and then, after incurring substantial sunk costs, bring a

facial challenge to the ordinance.” Id. at 291, 289, and 290.
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Here, the Utah statutes place PFS in circumstances similar to the plaintiffs
in Peake Excavating and Triple G. Landfills, imposing a second burdensome and
costly licensing scheme. The validity of that scheme is an important and perhaps
even a dispositive factor in determining whether the proposed SNF facility is
viable. As the district court recognized, PFS and the Skull Valley Band thus

have standing to challenge that scheme. See ANR Pipeline v. Corp. Comm’n of

Okla., 860 F.2d 1571, 1578-79 (10th Cir. 1988) (holding that the plaintiff had
standing to challeﬁge state agency’s regulations as preempted under federal law
because compliance with the regulations would “increase the price of natural gas,
impair contractual obligations, and disrupt utilization of pipeline facilities” and
that plaintiffs “need not . . . await the imposition of penalties under an
unconstitutional enactment in order to assert their constitutional claim for an

injunction in federal court”).

2. Evidence of Injuries

The Utah officials’ argument that PFS and the Skull Valley Band have
failed to present sufficient evidence that they have suffered concrete injuries as a
result of the Utah statutes is also unpersuasive. As the Supreme Court observed

in Lujan, “[w]hen the suit is one challenging the legality of government action or
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inaction, the nature and extent of facts that must be averred . . . or proved. .. in
order to establish standing depends considerably upon whether the plaintiff is
himself an object of the action (or forgone action) at issue.” Lujan, 504 U.S. at
561. However, if the plaintiff is the subject of challenged action, “there is
ordinarily little question that the action or inaction has caused him injury, and
that a judgment preventing or requiring action will address it.” Id. at 561-62.
Here, PFS and the Skull Valley Band are indeed “the subject of the
challenged action”—the allegedly preempted Utah statutes. The obligations and
burdens imposed by those statutes speak for themselves, and no additional

evidence is necessary to establish standing. Cf. Heckler v. Mathews, 465 U.S.

728, 740 n.9 (1984) (concluding that the plaintiff had standing to challenge a
federal statute on constitutional grounds because there was “no doubt about the
direct causal relationship between the government’s alleged deprivation of
appellee’s right to equal protection and the personal injury appellee has

suffered—denial of . . . benefits solely on the basis of [the classification]).

3. The Timing of the District Court’s Ruling

Finally, we conclude that the district court acted properly in resolving the
standing question without first addressing the Utah officials’ challenge to the

NRC’s authority to license away-from-reactor storage facilities. Under the
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Administrative Orders Review (or Hobbs) Act, 28 U.S.C. §§ 2341-51, the court
of appeals has “exclusive jurisdiction to enjoin, set aside, suspend (in whole or
in part) or to determine the validity of” final orders of the NRC. 28 U.S.C. §

2342; see Fla. Power & Light Co., v. Lorion, 470 U.S. 729, 737 (1985)

(concluding that “Congress intended to provide for initial court of appeals review

of all final orders in licensing proceedings” before the NRC); Envtl. Def. Fund v.

United States Nuclear Regulatory Comm’n, 902 F.2d 785, 786 (10th Cir. 1990)
(stating that “[j]urisdiction to review final orders of the NRC lies exclusively in
the United States Courts of Appeal”) (citing 42 U.S.C. § 2239(b) and 28 U.S.C. §
2342(4)). Here, at the time of the district court’s ruling, the Utah officials had
challenged the authority of the NRC to license the proposed facility in
proceedings before the NRC itself. Under the Administrative Orders Act,
resolution of that issue was the responsibility not of the district court but rather

of the NRC and the appropriate court of appeals. See Skull Valley, 215 F. Supp.

2d at 1252 (noting that Utah officials “may and have challenged the lawfulness
of the proposed facility in the NRC licensing process” and that “all parties have
the right to appeal the NRC’s decision to the appropriate court of appeals™);
Bullcreek, 359 F.3d at 537-43 (D.C. Circuit decision affirming the NRC’s ruling

that it has authority to license away-from-reactor SNF storage facilities).
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However, even though the district court lacked jurisdiction to adjudicate
the Utah officials’ challenge to the NRC’s authority, that limitation does not
undermine its conclusion that PFS and the Skull Valley Band had standing to
challenge the Utah statutes before the issue of NRC’s authority was finally
resolved. To be sure, if the Utah officials had ultimately prevailed on their
contention that federal law does not permit the NRC to license away-from-
reactor storage facilities owned by private parties, one might well conclude that
PFS and the Skull Valley Band lacked “a legally protected interest” that could be
vindicated in a lawsuit. See City of Jacksonville, 508 U.S. at 663-64 (discussing
standing principles). Moreover, as the district court observed, there are instances
in which courts have examined the merits of the underlying claim and concluded
that the plaintiffs lacked a legally protected interest and therefore lacked

standing. See Skull Valley, 215 F. Supp. 2d at 1240-41 (discussing cases); see,

e.g., Claybrook v. Slater, 111 F.3d 904, 907 (D.C. Cir. 1997) (“[I]f the plaintiff’s

claim has no foundation in law, he has no legally protected interest and thus no

standing to sue.”); Arjay Assoc. Inc. v. Bush, 891 F.2d 894, 898 (Fed. Cir. 1989)

(concluding that the plaintiffs had “no right to conduct foreign commerce in
products excluded by Congress” and therefore lacked standing because they had

“no right capable of judicial enforcement and have thus suffered no injury
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capable of judicial redress”). However, those cases are distinguishable from this
dispute.

Here, at the time the district court issued its summary judgment ruling,
PFS’s and the Skull Valley Band’s claims did have “a foundation in law.”
Claybrook, 111 F.3d at 907. PFS sought a license from a federal agency that had
established regulations and procedures for reviewing such applications. See 10
C.F.R. part 72; Bullcreek, 359 F.3d at 538 (discussing NRC’s regulations and
stating that “it has long been recognized that the [Atomic Energy Act] confers on
the NRC authority to license and regulate the storage of [spent nuclear fuel]”).
PFS asserted a right under the Supremacy Clause to seek a federal license
pursuant to these established procedures without interference from allegedly
preempted state statutes. As to the Skull Valley Band, federal law has long
recognized the tribes’ interests as sovereigns in control over tribal lands. See,

e.g, Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982) (recognizing

“the tribe’s general authority, as sovereign, to control economic activity within

its jurisdiction™); Kerr-McGee Corp. v. Farley, 115 F.3d 1498, 1508 (10th Cir.

1997) (acknowledging a tribe’s interests as a sovereign “in protecting and
vindicating the rights of its residents, as well as its interest as lessor of the

land”). The Skull Valley Band asserted that the Utah statutes unduly infringed
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that interest. Thus, both plaintiffs have asserted protected legal interests

necessary to establish standing.

C. Ripeness

The Utah officials also argue that this case is not ripe for judicial review.
As the district court observed, the doctrine of ripeness is intended to prevent the
courts, through avoidance of premature adjudication, from entangling themselves
in abstract disagreements. In determining whether a claim is ripe, a court must

look at “[1] the fitness of the issue for judicial resolution and [2] the hardship to

the parties of withholding judicial consideration.” United States v. Wilson, 244

F.3d 1208, 1213 (10th Cir. 2001) (emphasis added).

Under the first prong of the ripeness inquiry—fitness for judicial
resolution—the court must determine whether the matter involves uncertain
events which may not happen at all, and whether the issues involved are based on
legal questions or factual ones. If there are factual issues that need further
development, the matter may not be fit for resolution. See id. at 1214. Fitness
for judicial resolution may depend upon whether it is “purely legal, whether
consideration of the issue would benefit from a more concrete setting, and

whether the agency’s action is sufficiently final.” Clean Air Implementation
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Project v. EPA, 150 F.3d 1200, 1204 (D.C. Cir. 1998) (internal quotation marks

omitted).
Under the second prong of the ripeness inquiry—the potential hardship of
withholding judicial resolution—we examine “whether the challenged action

creates a direct and immediate dilemma for the parties.” New Mexicans for Bill

Richardson v. Gonzales, 64 F.3d 1495, 1498-99 (10th Cir. 1995) (internal
quotation marks omitted).

Here, the Utah officials’ have based their ripeness challenge in part upon
the uncertainty concerning the NRC’s authority to issue away-from-reactor
licenses. The D.C. Circuit’s decision in Bullcreek resolves that question and
thus forecloses that particular argument. However, the Utah officials have also
argued that the case is not ripe because (1) the NRC has not yet granted a license
to PFS for the SNF storage facility and issues surrounding the Department of the
Interior’s review of the lease have not yet been finally resolved and (2) PFS
failed to offer evidence that it would suffer any injury if the district court
deferred its ruling until the NRC’s final decision on the license application.

In rejecting those arguments, the district court addressed both prongs of
the ripeness inquiry. The court first concluded that there were no uncertain or
contingent events that would render this case unfit for resolution. It

characterized the remedy sought by PFS as “the right to proceed before the NRC
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without interference from the Utah laws.” Skull Valley, 215 F. Supp. 2d at 1241.

Whether the NRC ultimately granted or denied PFS’s application, the court
stated, was not relevant to the resolution of PFS’s asserted right to seek the
license free from state interference. Instead, the issues to be resolved were
primarily legal ones that were appropriately resolved upon the parties’ summary
judgment papers.

As to the second prong of the ripeness inquiry, the hardship upon the
parties, the court observed that, in the proceedings before the NRC, Utah
officials had invoked the statutory provision prohibiting county governments
from providing services to SNF storage facilities. That provision, the court
concluded, subjected PFS to immediate harm in the NRC licensing proceeding.
Next, the district court found that the Utah laws created uncertainty about the
future costs of constructing and maintaining the storage facility. The court citéd
various provisions of the challenged statutes, including the five million dollar
application fee, the 75% transaction fee, and the 75% unfunded liability fee and
concluded that, if the state statutory scheme was upheld, “more likely than not
PFS would not proceed with the construction of the proposed facility.” Skull
Valley, 215 F. Supp. 2d at 1242.

We review the district court’s resolution of the ripeness issue de novo.

See Gordon v. Norton, 322 F.3d 1213, 1219 (10th Cir. 2003). For substantially
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the same reasons given by the district court, we agree that the case is ripe for
review.

As to the first prong of the ripeness inquiry—fitness for judicial
resolution—we again note that the D.C. Circuit’s decision in Bullcreek has
removed many of the uncertainties invoked by the Utah officials. We now have
the benefit of a persuasive ruling that the NRC is authorized by federal law to
license away-from-reactor storage facilities.?

Similarly, the other contingencies noted by the Utah officials—such as the
possibility that the NRC may deny PFS’s license application or that the
Department of the Interior may rescind its conditional approval of the Skull
Valley Band’s lease—do not render the case unfit for judicial review. Although
such decisions would clearly affect the issue of ultimate concern to the
parties—whether the SNF storage facility is constructed—the question of
whether the federal licensing proceeding can now proceed without a separate

Utah state licensing scheme imposing additional legal requirements upon PFS

2 Even though the D.C. Circuit’s opinion was not issued until after the district
court granted summary judgement to PFS and the Skull Valley Band, we may
properly consider it in assessing ripeness. See Am. Motorists Ins. Co. v. United
Furnace Co., 876 F.2d 293, 302 n.4 (2d Cir. 1989) (“Intervening events relevant
to the ripeness inquiry should be considered and may be determinative.”); 13A C.
Wright, A. Miller, & E. Cooper, FEDERAL PRACTICE AND PROCEDURE § 3532.1, at
136 (2d ed. 1984) (“Ripeness should be available on the basis of all the
information available to the court. Intervening events that occur after decision in
lower courts should be included.”).
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and the Skull Valley Band is a legal issue that currently affects the parties and
may now be decided. See Pacific Gas, 461 U. S. at 201 (concluding that a
challenge to a state law regarding nuclear plant construction was ripe for review
and observing that “[t]he question of preemption is predominantly legal”).

As to the second prong of the ripeness inquiry—the hardship that would be
suffered by the parties if we do not decide the case now—we agree with the
district court that in light of the substantial costs of licensing a PFS storage
facility under the Utah statutory scheme, PFS and the Skull Valley Band have
alleged “a direct and immediate harm.” Skull Valley, 215 F. Supp. 2d at 1243.
The Supreme Court’s decision in Pacific Gas directly supports this conclusion.

There, in rejecting a ripeness challenge to a state statute imposing a
moratorium on nuclear plant construction, the Court noted the hardship that
would be imposed if a judicial decision were delayed: The utilities who had
challenged the state law would be required to expend millions of dollars over a
number of years without knowing whether that expenditure was entirely futile.
461 U.S. at 201. The same is true here. To delay a decision would impose upon
PFS and the Skull Valley Band the uncertainty of not knowing whether they will
be required to incur the substantial expenses and comply with the numerous

regulatory requirements imposed by the Utah statutes. Cf. Gary D. Peake

Excavating Inc., 93 F.3d at 71-73 (2d Cir. 1996) (finding ripe a Commerce
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Clause challenge to a municipal ordinance imposing permit requirements that

were stricter than those of a state agency); Triple G. Landfills, 977 F.2d at 288-

91 (finding ripe a challenge to a permit scheme because of the uncertainties it
created).

The Supreme Court has recognized that “[t]he construction of new nuclear
facilities requires considerable advance planning.” Pacific Gas, 461 U.S. at 201.
Thus, the hardship that would result from delaying a ruling on the merits

convinces us that the case is ripe for review.

III. Supremacy Clause Claim

We now proceed to the merits of this dispute. The Utah officials argue
that the district court erred in concluding that federal law preempts the
challenged statutes. According to the Utah officials, the following statutory
provisions are not preempted: (1) the sections of the County Planning Provisions
that prohibit counties from offering certain services to SNF storage facilities; (2)
the Unfunded Potential Liability Provisions, which require those seeking to
create an SNF storage site to “pay to [the state Department of Environmental
Quality] not less than 75% of the unfunded potential liability” arising out of the
operation of the facility, Utah Code Ann. § 19-3-319(3); (3) the provisions

rescinding limited liability for officers and equity interest owners of companies
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operating SNF storage facilities; (4) the Road Provisions, which vest the
governor and the state legislature with control over the area surrounding the
proposed SNF site; and (5) specific provisions of the state licensing scheme set
forth in Part 3 of Utah’s Radiation Control Act.

We begin by examining general principles of federal preemption. Then we

turn to the Utah officials’ specific challenges to the district court’s ruling.

A. Federal Preemption

The district court’s ruling is grounded in the Supremacy Clause of the
United States Constitution, which states that “[t]his Constitution, and the Laws
of the United States which shall be made in Pursuance thereof . . . shall be the
supreme Law of the Land; and the Judges in every State shall be bound thereby,
any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding.” U.S. Const. art. VI, cl. 2. The Supremacy Clause “embodies
the fundamental principle that in certain areas the United States must act as a
single nation, led by the federal government, rather than as a loose confederation
of independent sovereign states.” Abraham v. Hodges, 255 F. Supp. 2d 539, 549
(D.S.C. 2002). In light of the Supremacy Clause, Congress may, within the

limits set forth elsewhere in the Constitution, enact legislation that preempts
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state law. See Pacific Gas, 461 U.S. at 203-04; Mount Olivet Cemetery Ass’n v.

Salt Lake City, 164 F.3d 480, 486 (10th Cir. 1998).
The preemptive effect of federal law may be apparent from the text of the

statute. See Pacific Gas, 461 U.S. at 203 (“It is well-established that within

Constitutional limits Congress may preempt state authority by so stating in

express terms.”). Federal preemption may also be implicit:
Congress’ intent to supercede state law altogether may be
found from a scheme of federal regulation so pervasive as
to make reasonable the inference that Congress left no
room to supplement it because the Act of Congress may
touch a field in which the federal interest is so dominant
that the federal system will be assumed to preclude
enforcement of state laws on the same subject, or because
the object sought to be obtained by the federal law and
character of obligations imposed by it may reveal the
same purpose.

Id. at 203-04 (internal quotation marks omitted).

Even absent such “field preemption,” however, federal law may still
preempt state law to the extent that state law actually conflicts with federal law.
Pacific Gas, 461 U.S. at 204. Such conflicts occur when “compliance with both
federal and state regulations is a physical impossibility,” id. (internal quotation
marks omitted), or when the state law “stands as an obstacle to the

accomplishment and execution of the full purposes and objectives of Congress.”

Id. (internal quotation marks omitted).
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In each instance, the question of preemption is one of determining

Congressional intent. Wardair Canada, Inc. v. Fla. Dep’t of Revenue, 477 U.S.

1, 6 (1986). Therefore, in order to determine whether the Utah statutes at issue

are preempted, we must examine the federal statutes regulating nuclear power.

B. Federal Regulation of Nuclear Power

Federal regulation of privately-owned nuclear power facilities began with
the Atomic Energy Act of 1954. Until that time, the ownership of nuclear
technology remained a federal monopoly. English v. Gen. Elec. Co., 496 U.S.
72,79 (1990). The 1954 Act “stemmed from Congress’ belief that the national
interest would be served if the Government encouraged the private sector to

"develop atomic energy for peaceful purposes under a program of federal
regulation and licensing.” Id. “The Act implemented this policy decision by
opening the door to private construction, ownership, and operation of
commercial nuclear-power reactors under the strict supervision of the Atomic
Energy Commission.” Id. Congress thus allowed the licensing of private
construction, ownership, and operation of commercial nuclear power reactors.
However, the 1954 Act gave the Atomic Energy Commission “exclusive
jurisdiction to license the transfer, delivery, receipt, acquisition, possession, and

use of nuclear materials.” Pacific Gas, 461 U.S. at 207 (citing 42 U.S.C. §§
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2014, (e), (z), (aa), 2061-2064, 2071-2078, 2091-99, 2111-14); see also Farley,

115 F.3d at 1503 (stating that, under the 1954 Act, “[h]azards arising from
atomic radiation were made a particularly federal concern, as to which the states
had no authority to regulate”).

In 1957, Congress amended the Atomic Energy Act through the Price-
Anderson Act, 42 U.S.C. § 2210. The Price-Anderson Act creates specific
protections from tort liability for the operators of nuclear facilities: “(1) an
aggregate ceiling on the liability for nuclear tort claims; (2) a channeling of
liability provision to protect private entities from liability for their indirect
participation in atomic development; and (3) an indemnification program,”
under which the federal government requires nuclear facilities to obtain private
insurance coverage up to a certain level and indemnifies the facilities above that

amount, up to a specified liability ceiling. Farley, 115 F.3d at 1503.?

> Congress substantially amended the Price-Anderson Act in 1966 and 1988. The
1966 amendments “ [1] require participants in the nuclear industry to waive
certain key defenses to liability that might otherwise be permissible under
applicable State or Federal law[;] . .. [2] apply[] the . . . defense waiver provision
only to public liability actions arising from an extraordinary nuclear occurrence,
[and] ... [3] confer[] upon the United States district court in the district in
which an extraordinary nuclear occurrence takes place original jurisdiction with
respect to any public liability action arising out of such an [occurrence].” Cook
v. Rockwell Int’l Corp., 273 F. Supp. 2d 1175, 1184-85 (D. Colo. 2003) (internal
quotation marks and citations omitted). “The focus of the 1988 Price-Anderson
Amendments Act was on extending and increasing the pool of funds available to
compensate victims of a nuclear incident and on extending, clarifying, and in
some cases expanding the reach of various aspects of the Price-Anderson system.”
(continued...)
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Two years later, Congress again amended the Atomic Energy Act.
The purpose of the 1959 amendments was to “‘clarify the respective
responsibilities . . . of the States and the [Federal Government] with respect to
the regulation of byproduct, source, and special nuclear materials, and generally
to increase the States’ role’” by authorizing the Atomic Energy Commission to
enter into agreements with state governors authorizing “‘coordinated and

9

compatible’” state regulation of certain nuclear materials. English, 496 U.S. at

81 (quoting 42 U.S.C. § 2021(a)(1) and (g)) (alternations in original). However,
the 1959 amendments limited the scope of these federal-state agreements.
Congress specifically directed the Atomic Energy Commission to

retain authority and responsibility with respect to
regulation of . . . the construction and operation of any
production or utilization facility ... and ... the disposal
of such ... byproduct, source or special nuclear material
as the Commission determines . . . should, because of the
hazards or potential hazards thereof, not be so disposed of
without a license from the Commission.

Pacific Gas, 461 U.S. at 209 (quoting 42 U.S.C. § 2021(c)); see also Silkwood v.

Kerr-McGee Corp., 464 U.S. 238, 250 (1984) (explaining that “Congress’

decision to prohibit the states from regulating the safety aspects of nuclear
development was premised on its belief that the Commission was more qualified

to determine what type of safety standards should be enacted in this complex

3(...continued)
Id. at 1187.
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area. As Congress was informed by the AEC, the 1959 legislation provided for
continued federal control over the more hazardous materials because ‘the
technical safety considerations are of such complexity that it is not likely that
any State would be prepared to deal with them during the foreseeable future.’”)
(quoting H.R. Rep. No. 1125, 86th Cong., Ist Sess. 3 (1959)).

In 1974, Congress passed the Energy Reorganization Act, 42 U.S.C. §§
5801 et seq., which abolished the Atomic Energy Commission and transferred its
licensing and regulatory functions to the NRC. The 1974 Act also “expanded the
number and range of safety responsibilities under the NRC’s charge.” English,
496 U.S. at 81.

In 1982, Congress enacted the Nuclear Waste Policy Act, 42 U.S.C. §§
10101-10270. That act was passed “in response to ‘a national problem’ created
by the accumulation of spent nuclear fuel from private nuclear generators, as
well as radioactive waste from reprocessing such fuel, activities related to
medical research, diagnosis, and treatment, and other sources.” Bullcreek, 359
F.3d at 538 (quoting 42 U.S.C. § 10131(a)(2)). Noting that previous efforts of
the federal government to find a permanent solution to the problem of storing
SNF have been inadequate, the NWPA establishes a schedule for developing a
permanent federal repository. Id. (discussing 42 U.S.C. §§ 10131-10145). As

an alternative to a permanent facility, the statute also establishes a federally-
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monitored temporary storage program. Id. (discussing 42 U.S.C. §§
10161-10169). Congress also found that those who generate SNF have “‘the
primary responsibility to provide for, and . . . to pay the costs of, the interim
storage of such . .. spent fuel,”” and it thus “limited the federal government’s
obligation to assist private nuclear generators with interim storage.” Id. (quoting
42 U.S.C. § 10131(a)(5) and discussing § 10151(a)(1)). Accordingly, the NWPA
requires private operators of nuclear facilities to exhaust onsite options for
storage. Id. (discussing 42 U.S.C. §§ 10155(b)(1), 10151(a)(1), and 10152).
Pursuant to these statutes, the Atomic Energy Commission and the NRC
have promulgated detailed regulations regarding the operation of nuclear
facilities, including the storage of SNF. See 10 C.F.R. Part 72; Bullcreek, 359
F.3d at 538 (stating that the 1954 Act “authorized the NRC to regulate the
possession, use, and transfer of the constituent materials of spent nuclear fuel,
including special nuclear material, source material, and byproduct material” and
that “[w]hile the [Atomic Energy Act] does not specifically refer to the storage
or disposal of spent nuclear fuel, it has long been recognized that the [Atomic
Energy Act] confers on the NRC authority to license and regulate the storage and
disposal of such fuel”). These regulations establish requirements for the
licensing of spent nuclear fuel storage facilities both at and away from the

reactor site. The regulations also establish recordkeeping and inspection
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requirements, site evaluation criteria, design requirements, quality assurance, and

training and certification of personnel.

C. Supreme Court Decisions

Three Supreme Court decisions have addressed the preemptive effect of
this extensive federal regulatory scheme in considerable detail: Pacific Gas, 461
U.S. at 203-23; Silkwood, 464 U.S. at 248-57; and English, 496 U.S. at 80-90.
Interestingly, in all three cases, the Court concluded that the state laws at issue
were not preempted. Obviously, the parties disagree as to how these decisions
should be applied to the Utah statutes.

In Pacific Gas, a utility company sought an injunction barring the
enforcement of a state statute imposing a moratorium on the construction of new
nuclear power plants in California pending development of a plan for disposal of
nuclear waste. Examining the text of the Atomic Energy Act, the Court
identified “a field in which the federal interest is . . . dominant”—*“the
radiological safety aspects involved in the construction and operation of a
nuclear plant.” 461 U.S. at 204-05 (internal quotation marks omitted).

Accordingly state laws within “the entire field of nuclear safety concerns”
are preempted, even if they do not directly conflict with federal law. Id. at 212.

Thus, “[a] state moratorium grounded in safety concerns falls squarely within the
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prohibited field,” as would “a state judgment that nuclear power is not safe
enough to be further developed.” Id. at 213. However, if state regulation is
grounded in “a non-safety rationale,” it may fall outside the preempted field. Id.

The Court concluded that a non-safety rationale supported California’s
moratorium: the economic costs of allowing construction of additional nuclear
power plants before adequate SNF storage facilities could be developed. Id. at
216 (accepting the state’s “avowed economic purpose” in enacting the statutory
moratorium). Thus, the statute lay outside the preempted field.

The Court also concluded that the moratorium did not conflict with the
objectives of federal law. Although the primary purpose of the Atomic Energy
Act is the promotion of nuclear power, that power is not to be developed *“at all
costs.” Id. at 222. Congress had left to the states to determine whether, as a
matter of economics, a nuclear power plant should be constructed.

In Silkwood, 464 U.S. at 248-57, the Court applied these preemption
principles to a state law punitive damages award arising out of exposure to
radioactive materials at a nuclear power plant. Focusing on the legislative
history of the Price-Anderson Act and the amendments to it, the Court held that
the punitive damages award was not preempted and found “ample evidence” that

Congress did not intend to bar such a remedy. Id. at 251.



The Court acknowle’dged a tension between the federal government’s
~exclusive power to regulate “the radiological safety aspects involved in the
construction and operation of a nuclear plant,” Pacific Gas, 461 U.S. at 205, and
“the conclusion that a state may nevertheless award damages based upon its own
law of liability.” Silkwood, 464 U.S. at 256. Nevertheless, Congress intended to
stand by both concepts. See id. (“It may be that the award of damages based on
the state law of negligence or strict liability is regulatory in the sense that a
nuclear plant will be threatened with damages liability if it does not conform to
state standards, but that regulatory consequence was something that Congress
was quite willing to accept.”).
The Court added that in certain instances, the recovery of damages for

radiation injuries might still be preempted. However:

insofar as damages for radiation injuries are concerned,

preemption should not be judged on the basis that the

federal government has so completely occupied the field

of safety that state remedies are foreclosed but on whether

there is an irreconcilable conflict between the federal and

state standards or whether the imposition of a state

standard in a damages action would frustrate the
objectives of the federal law.

In English, 496 U.S. at 90, the Supreme Court considered another state law
cause of action, concluding that, like the state law in Silkwood, it too was not

preempted. An employee of nuclear fuel production facility had filed a claim for
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intentional infliction of emotional distress arising out of her employer’s allegedly
retaliating against her for having reported suspected violations of nuclear safety
violations to the NRC. The Court held that the state law claim “d[1d] not fall
within the pre-empted field of nuclear safety,” id., and did not conflict with a
provision of the 1978 amendments to the Atomic Energy Act that encourages
employees to report safety violations and establishes a procedure to protect them
from any resulting retaliation. Id. at 82 (discussing 42 U.S.C. § 5851). -

The Court rejected the broad reading of Pacific Gas offered by the
defendant employer, which suggested that the federal statute protecting nuclear
industry employees from retaliation preempted all state tort laws that
traditionally have been available to employees alleging outrageous conduct by
their employers. Under the preemption inquiry established by Pacific Gas, the
Court reasoned, “part of the pre-empted field is defined by reference to the
purpose of the state law in question,” and “another part of the field is defined by
the state law’s actual effect on nuclear safety.” 1d. at 84.

The Court then noted that the state tort law at issue was not motivated by
safety concerns. Thus, the preemption inquiry should focus upon the effect of
the state law, asking whether the law had “some direct and substantial effect on
the decisions made by those who build or operate nuclear facilities concerning

radiological safety levels.” Id. at 85. Because such a direct and substantial
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effect was lacking, the Court concluded that the state law claim did not fall
within the preempted field of nuclear safety.

Nevertheless, the English court did acknowledge that a state law claim for
intentional infliction of emotional distress might have some effect on
radiological safety decisions:

We recognize that the claim for intentional infliction of
emotional distress at issue here may have some effect on
these decisions, because liability for claims like
petitioner’s will attach additional consequences to
retaliatory conduct by employers. As employers find
retaliation more costly, they will be forced to deal with
complaints by whistle-blowers by other means, including
altering radiological safety policies. Nevertheless, we
believe that this effect is neither direct nor substantial
enough to place petitioner’s claim in the pre-empted field.
English, 496 U.S. at 85.

Several other courts have applied the preemption analysis set forth in

Pacific Gas, Silkwood, and English to state laws barring the transportation and

storage of SNF. Some of these decisions have concluded that the challenged

laws are within the preempted field of nuclear safety.* Other decisions have

4 See United States v. Kentucky, 252 F.3d 816, 820-21, 823 (6th Cir. 2001)
(holding that the Atomic Energy Act preempted conditions regarding the disposal
of radioactive wastes that had been imposed by a state agency in a landfill
permit); Jersey Cent. Power & Light Co. v. Township of Lacey , 772 F.2d 1103,
1110-12 (3d Cir. 1985) (holding that the Atomic Energy Act preempted a
township ordinance prohibiting importation of SNF or other radioactive waste for
the purpose of storage); Wash. State Bldg. & Constr. Trades Council v. Spellman,
684 F.2d 627, 629, 630 (9th Cir. 1982) (concluding that the Atomic Energy Act
(continued...)
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concluded that the challenged state laws conflicted with the objectives of federal

law and were thus preempted on that ground.’

%(...continued)

preempted a state initiative measure “prohibiting the transportation and storage
within Washington of radioactive waste produced outside the state” because the
measure “seeks to regulate legitimate federal activity”); Illinois v. Gen. Elec. Co.,
683 F.2d 206, 208, 215 (7th Cir. 1982) (holding that the Atomic Energy Act
preempted a state statute prohibiting the transportation into the state for disposal
or storage “any spent nuclear fuel which was used in any power generating
facility located outside [the state]”); see also N. States Power Co. v. Minnesota,
447 F.2d 1143, 1151 (8th Cir. 1971) (concluding that conditions set forth in a
state agency’s waste disposal permit regulating the level of radioactive discharges
were preempted by the Atomic Energy Act because “Congress intended to pre-
empt the field of the licensing and regulation of nuclear reactors ... and . .. did
not intend to provide for dual regulation of radiation hazards”); Hodges, 255 F.
Supp. 2d at 553 (concluding that governor’s executive order barring the
transportation of plutonium on state highways was preempted by the Atomic
Energy Act because the order “[u]nquestionably . . . interferes with the exclusive
federal authority marked out by the AEA”); United States v. City of New York,
463 F. Supp. 604, 614 (S.D.N.Y. 1978) (holding that “the federal government has
exclusive authority under the doctrine of preemption to regulate the construction
and operation of nuclear reactors, which necessarily includes licensing for
radiological health and safety” and that a section of the New York City Health
Code “establishing a dual system of licensing and regulation with control exerted
by both the City and the federal government is, therefore, void”).

5 See Nevada v. Watkins, 914 F.2d 1545, 1550, 1561 (9th Cir. 1990) (holding
that a state legislature’s joint resolution providing that the federal government
could not establish an SNF facility without the consent of the state conflicted with
the objectives of the NWPA and was therefore preempted); Brown v. Kerr-McGee
Chem. Corp., 767 F.2d 1234, 1242-43 (7th Cir. 1985) (holding that the Atomic
Energy Act preempted a state law cause of action seeking an injunction ordering
removal of radioactive wastes from a particular site because the cause of action
“interfere[d] with the NRC’s ability to choose the method of disposal that, in light
of radiation, nonradiation, and economic considerations, is the most
appropriate”).
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D. Application of Supreme Court Decisions to the Utah Statutes

In defending the challenged statutes, the Utah officials rely primarily on

two parts of the preemption analysis set forth in Pacific Gas, Silkwood, and

English. First, they contend that PFS and the Skull Valley Band have failed to
offer sufficient evidence that the statutes have “some direct and substantial
effect” on decisions made by those who would operate the SNF storage facility.
English, 496 U.S. at 85. Second, the Utah officials contend that the challenged

statutes are analogous to the state laws upheld in Silkwood and English. We

consider these arguments in relation to the specific statutes that the Utah

officials seek to defend in this appeal.

1. The County Planning Provisions

The Utah officials challenge the district court’s merits ruling regarding the
County Planning Provisions. As we have noted, those provisions allow a county
to either (a) adopt an ordinance barring the transportation and storage of SNF, or
(b) allow such transportation and storage, but only if the county adopts a
comprehensive land use plan containing detailed information regarding the
effects of any proposed SNF site upon the health and general welfare of citizens
of the State. See Utah Code Ann. § 17-27-301(3)(b),17-27- 301(3)(a)(i-1ii).

Counties are indemnified if they choose the former option. Id. § 17-27-308.
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The County Planning Provisions also prohibit counties from providing
“municipal-type services,” including fire protection, garbage disposal, water,
electricity, and law enforcement, to SNF transportation and storage facilities
within the county. 1d. § 17-34-1(3). According to the Utah officials, the district
court erred in holding that these provisions are preempted by federal law.

First, the officials question the district court’s ruling that these provisions
would dramatically increase the costs of operating a SNF storage facility by
requiring the operator to provide its own “municipal-type services.” They note
that the record contains no evidence of such increased costs. See Aplts’ Br. at
85-86 (arguing that “Utah, as the nonmoving party in the summary judgment
context, is entitled to the inference that the cost to PFS of contracting for local
law enforcement services is equal to or more than the cost to PFS of providing
the allowed alternative, a private security force). Second, the Utah officials
contrast the costs to PFS of providing such services to the $10 million punitive
damages award in Silkwood. If such an award did not have a direct and
substantial effect on those making radiological decisions, the defendant officials
contend, then neither would the challenged restrictions on county services.
Third, the Utah officials maintain that the County Planning Provisions are
analogous to state laws upheld by other courts. Fourth, the officials characterize

the County Planning Provisions as concerning “areas that characteristically have
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been governed by the States.” Aplts’ Br. at 88 (quoting Pacific Gas, 461 U.S. at
205-06).

| We agree with the district court that the County Planning Provisions are
preempted. In requiring county land use plans to “address the effects of the
proposed [SNF storage] site upon the health and general welfare of the citizens
of the state,” including “specific measures to mitigate the effects of high-level
nuclear waste . . . [to] guarantee the health and safety of citizens of the state,”
Utah Code Ann. § 17-27-301(3)(a), these provisions address matters of
radiological safety that are addressed by federal law and that are the exclusive

province of the federal government. See Pacific Gas, 461 U.S. at 205; see also

Kentucky, 252 F.3d at 820-21; (holding that conditions regarding the disposal of
radioactive waste imposed by a state agency in a landfill permit were preempted
by federal law).

Although the provision requiring a county to address radiological safety
issues in its land use plan may not apply if a county adopts an ordinance banning
the storage of high level nuclear waste within its borders, see Utah Code Ann. §
17-27-301(3)(b), that alternative provision is itself grounded in safety concerns.
See Pacific Gas, 461 U.S. at 213 (holding that “[a] state moratorium [on nuclear
' power plant construction that was] grounded in safety concerns falls squarely

within the prohibited field”); Jersey Cent. Power & Light, 772 F.2d at 1110-12
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(holding that a township ordinance prohibiting importation of SNF or other
radioactive wastes for the purpose of storage was pr;empted by federal law).
That conclusion follows from the text of the County Planning Provisions, which
refers to the effects of nuclear waste on the health and welfare of Utah citizens.
See Utah Code Ann. § 17-27-301. Moreover, unlike the state officials in Pacific
Gas, the Utah officials here have failed to offer evidence that the provision
allowing a county to ban SNF transportation and storage is supported by a

non-safety rationale. Cf. Pacific Gas, 461 U.S. at 214-215 (discussing the

non-safety rationale—economic concerns—offered to support the state’s
moratorium on nuclear power plant constfuction).

The arguments advanced By the Utah officials here do not undermine our
conclusion. We do agree with the defendants that the record does not allow a
comparison between the costs that would be incurred by PFS if the county
provided municipal services to the storage facility and the costs that would be
incurred by the use of private contractors to provide those services. However,
we do not agree that the burden that the defendant officials seek to impose upon

PFS and the Skull Valley Band is appropriate. Pacific Gas, Silkwood, and

English do not turn the preemption inquiry upon a precise determination of costs
imposed upon the operators of nuclear facilities by the application of state law.

Although there may be some costs imposed by a statutory scheme that are so
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minimal that they could not have a “direct and substantial effect” on decisions
made by those who operating SNF facilities, see English, 496 U.S. at 85, that
argument cannot save the pervasive ban on providing municipal services here at
issue. That ban targets only those engaged in SNF transportation and storage and
does so for safety reasons. Those factors are sufficient to render a precise
determination of the relative costs unnecessary. Cf. Pacific Gas, 461 U.S. at
212,

Silkwood and English do not save the County Planning Provisions. In
holding in Silkwood that a $10 million award of punitive damages on a state law
claim was not preempted, the Court relied upon “ample evidence that Congress

2% €&

had no intention of forbidding the states from providing” “state-law remedies
[to] those suffering injuries from radiation in a nuclear plant.” Silkwood, 464
U.S. at 251. English relies on the same evidence. See 496 U.S. at 85-86. The
Utah officials identify no analogous evidence that Congress intended to allow
detailed regulation of nuclear facilifies by county governments, and we have
found none.

Moreover, Silkwood and English, both involve generally applicable state
tort law that existed before Congress began to regulate nuclear power. See

Buckman Co. v. Plaintiffs’ Legal Comm., 531 U.S. 341, 352 (2001) (observing

that “[Ms.] Silkwood’s claim was . . . based . . . on traditional state tort law
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principles of the duty of care owed by the producer of plutonium fuel pins to an
employee working in its plant”). Neither case concerns state laws that target the
nuclear industry, as the Utah provisions do here.

The two other cases on which the Utah officials rely are also

distinguishable. In In re Long Island Lighting Co. (Shoreham Nuclear Power

Station, Unit 1), LPB-55-12, 21 N.R.C. 644 (1985), the NRC’s Licensing Board

concluded that a New York statute and a county ordinance prohibiting the use of
private parties to perform law enforcement functions at nuclear facilities was not
preempted by federal law concerning nuclear safety. As a result, the Board
allowed the state and local governments to bar the use of private parties in an
emergency response plan. However, the Licensing Board based that conclusion
upon considerable evidence that Congress “deliberately decided not to invade
State authority [regarding emergency response plans] or to force States to take
specific planning action.” Id. at 907. Moreover, “the statutes at issue were
passed long before [the operator of the nuclear facility] began emergency
planning . . . and for purposes totally unrelated to nuclear power or emergency
planning.” Id. at 904.

Similarly, in Citizens for an Orderly Energy Policy v. County of Suffolk,

604 F. Supp. 1084 (E.D.N.Y. 1985), the court held that a county legislature’s

resolution stating that it would refuse to cooperate in radiological emergency
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response planning was not preempted by federal law. However, that holding too
was based upon the legislative history indicating that “Congress considered the
possibility that a state or local government or both would fail to participate in
emergency planning.” Id. at 1096. Rather than requiring such participation by
unwilling local governments, the court noted, Congress provided that utilities
could present their own emergency response plans to the NRC. Id.

There is no analogous legislative history supporting the County Planning
Provisions here. Rather than allowing state and local governments to ban SNF
transportation and storage or to impose their own licensing requirements,
Congress has reserved such regulation to the federal government. Thus, the
decisions invoked by the Utah officials do not support their argument.

Finally, we disagree with the Utah officials that the County Planning
Provisions are not preempted because they concern “areas that characteristically
have been governed by the States.” Aplts’ Br. at 88 (quoting Pacific Gas,

461 U. S. at 205-06). Although it is true that the County Planning Provisions
address law enforcement, fire protection, waste and garbage collection and other
similar matters that have been traditionally regulated by local governments, that
fact does not trump the preemption analysis that the controlling Supreme Court
decisions require us to undertake. Under that analysis, we consider the purpose

and effect of the state law at issue, and, as a result, a state cannot use its
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authority to regulate law enforcement and other similar matters as a means of
regulating radiological hazards. That is what the County Planning Provisions

attempt to do, and they are thus preempted by federal law.

2. The Unfunded Potential Liability Provisions

Next, the Utah officials argue that the Unfunded Potential Liability
Provisions are not preempted. At issue here are the sections of the Utah -
licensing scheme that require the operator of a SNF storage facility to pay to the
state of Utah an amount equal to at least 75% of the “unfunded potential
liability” of the project. Utah Code Ann. § 19-3-319(3). That amount is
determined by the Department of Environmental Quality, based upon “the health
and economic costs expected to result from a reasonably foreseeable accidental
release [of SNF].” Id. § 19-3-301(5).

According to the Utah officials, these unfunded liability provisions are
designed to “fill in the gaps” in the liability coverage established by the Price-

Anderson Act, 42 U.S.C. § 2010. See Cook, 273 F. Supp. 2d at 1182 (discussing

“[t]he basic components of the Price-Anderson liability and compensation system
as originally enacted”). As a result, they argue, these provisions are analogous to
the state laws upheld by the Supreme Court in Silkwood and English. Moreover,

the officials maintain that there is no evidence in the record either that these
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provisions will have a direct and substantial effect upon decisions regarding
radiological safety levels or that the provisions conflict with the objectives of
federal law. See Aplts’ Br. at 94 (arguing that the unfunded liability provisions
“operate only in an area that Congress has left outside the scope of its regulatory
scheme ([the Price-Anderson Act])”).

In support of their “gap-filling” argument, the Utah officials point to “hot
debate and considerable uncertainty,” regarding “just which entities and what
kinds of nuclear events the [Price-Anderson] Act covers.” Aplts’ Br. at 91.
They characterize the unfunded liability provisions as a legitimate response to
this uncertainty.

The Utah officials further explain that “[i]Jn Utah’s view, this uncertainty
inheres in transportation to the proposed PFS waste dump (with the issue perhaps
turning on the nature of the license held by the source of SNF), storage at the
dump (with the issue perhaps turning on the presence or absence of an . . .
indemnity agreement [between the PFS and the NRC]), and transportation from
the proposed PFS waste dump to a site other than the federal permanent
repository (with the issue perhaps turning on the nature of the license held by the
original source of the SNF and/or the nature of the license held by the

destination).” Aplts’ Br. at 91-92. The Utah officials do not argue with further
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specificity the extent to which the Price-Anderson Act will apply to the proposed
storage facility at issue here.

In considering this argument, we first note that there is some uncertainty
as to the proper preemption analysis. In Silkwood, the Supreme Court stated that
“insofar as damages for radiation injuries are concerned,” 464 U.S. at 256, the
appropriate inquiry is whether a conflict exists between federal and state law
rather than whether Congress has preempted the entire field. See Silkwood, 464
U.S. at 256. The law at issue there was an award of punitive damages arising out
of a state tort claim. See id. at 243-45. In contrast, the state laws at issue here
do not involve a claim for damages asserted by a party exposed to radiation.
Instead, the statutes concern fees imposed by the state to ensure payment to
injured parties if such exposure occurs.

In these circumstances, the parties disagree as to how to read Silkwood’s
limitation upon the preemption inquiry. PFS and the Skull Valley Band argue
that field preemption is applicable, while the Utah officials contend that the
court should consider only whether a conflict exits between the state’s unfunded
liability provisions and federal law or whether, under English, those provisions
will have a direct and substantial effect upon decisions regarding radiological

safety levels.
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In the absence of controlling Supreme Court precedent, we will afford the
Utah officials the benefit of the doubt, assuming without deciding, that Utah’s
unfunded liability provisions concern “damages for radiation injuries,” see
Silkwood, 464 U.S. at 256, in that they seek to ensure that there are adequate
resources to allow injured parties to recover for those injuries. Nevertheless,
even under the more limited preemption inquiry set forth in Silkwood, we
conclude that the unfunded liability provisions are preempted. In our view, the
fact that there may be gaps in the Price-Anderson Act’s indemnification and
insurance scheme does not establish that states are free to fill those gaps, as Utah
has done here.

That conclusion follows from the response of the NRC’s Atomic Safety
and Licensing Board to the potential gaps in the Price-Anderson scheme. In
reviewing PFS’s license application, the Licensing Board has recognized that the
Price-Anderson Act may not apply to certain aspects of the proposed storage
facility. See In re Private Fuel Storage. L.L.C., 51 N.R.C. 101, 132 (2000)
(concluding that “it is apparent that in all material respects,
transportation-related incidents will be covered under the provisions of the
Price-Anderson Act . . . and regulatory implementing provisions” but that the

NRC “at this juncture . . . has decided not to invoke its discretionary authority”

to apply the Price-Anderson Act to SNF storage facilities) (emphasis added).
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Nevertheless, the Licensing Board proceeded to determine whether PFS had
obtained liability insurance “sufficient to cover cost recovery for any foreseeable
accident at the PFS facility.” 1d. at 130. As to offsite liability, the Board found
sufficient PFS’s $200 million nuclear energy liability policy, the largest one
currently available. Id. at 133. As to onsite liability, the Board concluded that
further inquiry was necessary before it could properly determine whether PFS
had sufficient insurance. See id.®

Thus, in requiring PFS to demonstrate the sufficiency of its insurance
coverage regarding operations not necessarily covered by the Price-Anderson
Act, the Licensing Board has itself filled some of the gaps in that regulatory
scheme. Those gap-filling measures are authorized by the Atomic Energy Act
and accompanying regulations. See 42 U.S.C. §§ 2073, 2092, 2093, 2111, and
2201(b) (granting the NRC regulatory jurisdiction over the constituent materials
of spent nuclear fuel); 10 C.F.R. § 72.40(a)(6) (providing, inter alia, that an
applicant for a license to store SNF must be “financially qualified” to engage in

the proposed activity); id. § 72.44 (providing that the NRC may impose

¢ The NRC affirmed the Licensing Board’s decision to “include in PFS’s license,
as license conditions, promises made by PFS during the licensing process . . .
including its commitments . . . to obtain insurance for offsite liability in the
amount of $200 million (the maximum amount commercially available); and, to
obtain insurance covering onsite liability in an amount to be determined at
hearing.” See In re Private Fuel Storage, No. 72-22-ISFSI, CLI-00-13, 2000 WL
1146337, at *9 (NRC, Aug. 1, 2000).
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conditions on a license); see also Bullcreek, 359 F.3d at 538 (concluding that the
NRC has authority to license and regulate the storage and disposal of SNF).

In light of the “gap-filling” undertaken by the NRC and its Licensing
Board, Utah’s unfunded liability provisions conflict with the objectives of
federal law. See Silkwood, 464 U.S. at 256. Those statutes allow the state of
Utah to make an independent determination of “the dollar amount of the health
and economic costs expected to result from a reasonably foreseeable accidental
release of waste involving a transfer or storage facility, or during transportation
of waste, within the exterior boundaries of the state” and subject the operator of
an SNF storage facility to the loss of its license unless it pays 75% of that
amount to the DEQ. Utah Code Ann. § 19-3- 301-(5)(a), 19-3-319(3)(a). Under
the federal licensing scheme however, it is not the states but rather the NRC that
is vested with the authority to decide under what conditions to license an SNF
storage facility. The Utah statutes are thus preempted by federal law. _(l Brown
v. Kerr-McGee Chem. Corp., 767 F.2d 1234, 1243 n.7 (7th Cir. 1985) (holding
that a state court injunction barring storage at a particular area “frustrate[d] the
objectives of federal law by preventing the NRC from choosing what may be the
most appropriate method of storing this radioactive material” and was therefore

preempted); City of New York, 463 F. Supp. at 614 (holding that a section of the

New York City Health Code “establishing a dual system of licensing and
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regulation with control exerted by both the City and the federal government” was
preempted).

Silkwood and English do not alter this conclusion. As we have noted,
those cases rely on evidence that, in enacting the Price-Anderson Act, Congress
“assumed that persons injured by nuclear accidents were free to utilize existing
state tort law remedies.” Silkwood, 464 U.S. at 252, Utah’s unfunded liability
provisions cannot be characterized as “existing state tort law remedies.”
Moreover, neither case addresses the conflict between the federal provisions we
have discussed (involving limitations on liability, indemnification, and the

determination of financial responsibility) and state laws like those at issue here.

3. Abolition of Limited Liability

Next, the Utah officials argue that the district court erred in holding that
federal law preempts the state statute abolishing limited liability for stockholders
in companies operating SNF storage facilities, Utah Code Ann. § 19-3-316. The
officials focus on the district court’s conclusion that the abolition of limited

liability would impose additional costs upon PFS. See Skull Valley, 215 F.

Supp. 2d at 1247 (stating that “[a]t the least, there would be an additional,
substantial cost of insurance to officers, directors, and PFS, and a corresponding

effect on the safety measures employed by the facility”). According to the Utah
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officials, there is no evidence in the record that such costs would be incurred.
Additionally, the Utah officials contend that “PFS never demonstrated and the
district court never determined what, if any, of PFS’s proposed activities will fall
outside the [Price-Anderson Act’s] scope.” Aplts’ Br. at 97. Thus, they reason,
it remains possible that PFS’s shareholders would face no liability for a
radiological accident involving the proposed storage facility.

Because Utah’s abolition of limited liability “frustrate[s] the objectives of
federal law,” Silkwood, 464 U.S. at 256, we agree with the district court that the
challenged statute is preempted. Under Utah law, stockholders are generally not

personally liable for the debts of a corporation. See Norman v. Murray First

Thrift & Loan Co., 596 P.2d 1028, 1030 (Utah 1979) (“[I]n order to disregard the

corporate entity, there must be a concurrence of two circumstances: (1) there
must be such unity of interest and ownership that the separate personalities of the
corporation and the individual no longer exist, viz., the corporation is, in fact,
the alter ego of one or a few individuals; and (2) the observance of the corporate
form would sanction a fraud, promote injustice, or an inequitable result would
follow.”). The Supreme Court has noted that “[1]imited liability [of
stockholders] is the rule not the exception; and on that assumption large

undertakings are rested, vast enterprises are launched, and huge sums of capital
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attracted.” Anderson v. Abbott, 321 U.S. 349, 362 (1944).” Section 19-3-316

|
removes this well-established protection, and does so for reasons that the Utah

officials concede are related to radiological safety concerns. See Aplts’ Br. at 96
(stating that “[t]he Legislature was aware that a PFS-type enterprise would create
risks of an almost unfathomable magnitude and that the scope of the [Price-
Anderson Act] relative to a PFS-type facility was uncertain” and therefore
abolished limited liability).

In contrast, in enacting the Atomic Energy Act and subsequent
amendments, “Congress’ purpose was to remove the economic impediments in
order to stimulate the private development of electric energy by nuclear power
while simultaneously providing the public compensation in the event of a

catastrophic nuclear incident.” Duke Power Co. v. Carolina Envtl. Study Group,

Inc., 438 U.S. 59, 83 (1978). By upending a fundamental principle of corporate
law as applied to SNF storage facilities, § 19-3-316 disrupts the balance that
Congress sought to achieve. In light of the conflict between the state statute and

federal objectives, we agree with the district court that it is unnecessary to

7 See also Byron F. Egan, Choice of Entity Alternatives, 39 TEX. J. Bus. L. 379,
418-19 (2004) (noting that “[1]imited liability is one of the most important
advantages of doing business as a corporation” and that “[i]n corporate law, it is
fundamental that shareholders, officers, and directors are ordinarily protected
from personal liability arising from the activities of the corporation”); Frank H.
Easterbrook & Daniel R. Fischel, Limited Liability and the Corporation, 52 U.
CHI. L. REV. 89, 89 (1985) (“Limited liability is a fundamental principle of
corporate law.”)
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consider evidence of the specific costs imposed upon PES by the elimination of
limited liability.

Moreover, we again reject the Utah officials’ contention that the state laws
that survived preemption in Silkwood and English are analogous to the Utah
statute. Here, the abolition of limited liability attempts a sea change in the law
of corporations and is targeted at the nuclear industry only. The statutes do not
involve a state tort remedy that existed prior to the enactment of federal

legislation regarding nuclear power and that Congress intended to preserve. See

English, 496 U.S. at 83; Silkwood, 464 U.S. at 252.

4. The Road Provisions

The Utah officials argued that the four Road Provisions are not
preempted. As we have explained, these provisions amend the Utah statutes by
(1) requiring the concurrence of the governor and the legislature to resolve
disputes arising out of the request to construct a railroad crossing made by an
entity engaged in SNF storage and transportation; (2) designating certain county
roads and trails near the Skull Valley Reservation as “statewide public safety
interest highways,” and providing that the state Department of Transportation has
jurisdiction and control over them, Utah Code Ann. § 72-3-301; (3) removing

control of the only road permitting access to the Skull Valley Reservation and
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PFS’s proposed facility from the county by designating it as a state highway; and
(4) requiring the consent of the governor and the state legislature before the
Department of Transportation may grant a right of way to a company engaged in
the transportation or storage of SNF. See id. §§ 54-4-15, 72-3-301, §
72-4-125(4), and 54-4-15(4)(b).

According to the Utah officials, the district court erred by failing to
explain how these statutes affect radiological safety decisions. The officials also
criticize the district court for relying on findings regarding the legislature’s
motive in passing these statutes. Finally, the state officials argue that PFS’s
preferred method for transporting SNF to the proposed storage site is a rail line,
and that, as a result, the statutes will probably not affect access to the storage
facility.

These arguments are based largely on this circuit’s decision in Blue Circle

Cement, Inc. v. Board of County Commissioners, 27 F.3d 1499 (10th Cir. 1994).

There, in considering whether a county’s hazardous waste zoning ordinance
violated the Resources Conservation and Recovery Act, 42 U.S.C. §§ 6901-6992,
we disagreed with the district court’s focus on whether the ordinance represented
a “good faith adaptation of federal policy to local conditions.” Id. at 1508
(internal quotation marks omitted). We concluded that the ordinance should be

evaluated on an objective rather than a subjective basis. See id. (“[W]e are on
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firmer footing if we utilize an objective approach, asking whether a legitimate
local concern has been identified and whether the ordinance is a reasonable
response to that concern.”). Significantly, we added that “we must also examine
the impact of the local ordinance on the objectives of the federal statute.” Id. at
1508-09.

Blue Circle Cement does not concern the federal law regulating nuclear

safety and, as a result, its objective approach, while instructive, is not
controlling. Instead, we are required to follow the preemption analysis set forth
in Pacific Gas, Silkwood, and English, which requires consideration of the
purpose of the allegedly preempted statute, along with its effects. See English,
496 U.S. at 84-85 (noting that “the Court [in Pacific Gas] defined the pre-empted
field, in part by reference to the motivation behind the state law,” and in part by
whether the law has “some direct and substantial effect on the decisions made by
those who build or operate nuclear facilities”) (emphasis added).

Here, the evidence cited by the district court indicates that the Road
Provisions were enacted in order to prevent the transportation and storage of

SNF in Utah. See Skull Valley, 215 F. Supp. 2d at 1248 n.10. The state

legislator who sponsored the Road Provisions explained that they established a
“moat” around the proposed SNF site, and the Governor added that the Road

Provisions “will add substantially to our ability as a state to protect the health
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and safety of our citizens against the storage of high-level nuclear waste.” Id.
(internal quotation marks omitted). In the 1999 State of the State address, the
Governor announced that he would deny permission for the rail crossings needed
to provide access to the proposed SNF facility. Aplts’ App. at 583.

The Utah officials do not attempt to contest any of this evidence; nor is it
likely that they could. The record thus establishes that the Road Provisions were
enacted for reasons of radiological s'afety and are therefore preempted. Cf.
Pacific Gas, 461 U.S. at 213 (observing that “[a] state moratorium on nuclear
construction grounded in safety concerns falls squarely within the prohibited
field”). Moreover, as the district court concluded, by jeopardizing access to the
proposed SNF storage facility, the Road Provisions directly and substantially
affect decisions regarding radiological safety levels by those operating nuclear

facilities. See Skull Véllev, 215 F. Supp. 2d at 1249.

The contingencies invoked by the Utah officials—e.g., that a different
governor might be in office by the time the facility opened and that PFS might
not need road access at all if it proceeds with its plan to construct a rail line—do
not alter our conclusion. The Road Provisions create a substantial obstacle to the
construction of an SNF storage facility now. The fact that their future impact

may be different than PFS now anticipates alters neither the statutes’ current
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effect on PFS’s decisions nor the fact that they arise out of radiological safety

concerns.

5. The Licensing Provisions

Finally, the Utah officials challenge the district court’s ruling as to certain
provisions in Part 3 of the state’s Radiation Control Act. Importantly, the
officials concede that “some portions of the licensing provisions purport to
regulate in areas where federal regulation is present, indeed, exclusive—such as
the radiological safety aspects of the proposed PFS facility.” Aplts’ Br. at 103
(internal quotation marks omitted). However, they further maintain that some of
the provisions of the state licensing scheme “regulate in areas where federal
regulation is absent, that is, in the gaps.” Id. (internal quotation marks omitted).
These gap-filling state law provisions, the officials maintain, are not preempted.

In support of this argument, the Utah officials cite California Coastal
Commission v. Granite Rock Co., 480 U.S. 572, 593 (1987). There, a mining
company asserted a facial challenge to a state agency’s requirement that it obtain
a permit for coastal development. The mining company asserted that the state
regulations were preempted by United States Forest Service regulations, federal
land use statutes, and the Coastal Zone Management Act of 1972, 16 U.S.C. §§

1451-1465.
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In rejecting the mining company’s facial challenge, the Court noted that
the mining company has alleged that the state agency’s true purpose in enforcing
the permit requirement was to prohibit mining entirely. However,
[bly choosing to seek injunctive and declaratory relief
against the permit requirement before discovering what
conditions the Coastal Commission would have placed on
the permit, [the mining company] has lost the possibility
of making this argument in this litigation. [The mining
company’s] case must stand or fall on the question [of]
whether any possible set of conditions attached to the . .
. permit requirement would be pre-empted.

Id. at 588 (emphasis in original). The Utah officials suggest that PFS and the

Skull Valley Band have made a similarly flawed facial challenge here.

Unfortunately, the Utah officials do not specify which particular

provisions of the licensing scheme fill in the gaps of the federal scheme. See

Aplts’ Br. at 102-06. Moreover, Granite Rock does not indicate that a gap-

filling approach should be applied here. In Granite Rock, the Court noted that
the federal statutes and regulations at issue contemplated substantial state and

local regulation of land-use matters.® However, with regard to matters of

8 See Granite Rock, 480 U.S. at 583 (stating that “[u]pon examination, however,
the Forest Service regulations that [the mining company] alleges pre-empt any
state permit requirement not only are devoid of any expression of intent to
pre-empt state law, but rather appear to assume that those submitting plans of
operations will comply with state laws”); id. at 588 (discussing federal land use
statutes and stating that “[c]onsidering the legislative understanding of
environmental regulation and land use planning as distinct activities, it would be
anomalous to maintain that Congress intended any state environmental regulation
(continued...)
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radiological safety, Congress did not intend such an overlapping system of
federal and state regulation: See Pacific Gas, 461 U.S. at 212 (“[T]he federal
government has occupied the entire field of nuclear safety concerns, except the
limited powers expressly ceded to the states.”); Farley, 115 F.3d at 1502 (stating
that, under the Atomic Radiation Act, “[h]azards arising from atomic radiation
were made a particularly federal concern, as to which the states had no authority
to regulate”).

As the district court recognized, under the preemption analysis set forth in

Pacific Gas, Silkwood, and English, the licensing provisions set forth in Part 3 of

Utah’s Radiation Control Act are “grounded in [radiological] safety concerns,”
Pacific Gas, 461 U.S. at 213, and also have “some direct and substantial effect
on the decisions,” English, 496 U.S. at 85, regarding radiological safety levels of

SNF in Utah. As aresult, the licensing provisions are preempted by federal law.

8(...continued)

of unpatented mining claims in national forests to be per se pre-empted as an
impermissible exercise of state land use planning”); id. at 593 (stating that the
federal Coastal Zone Management Act “does not automatically pre-empt all state
regulation of activities on federal lands™).
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IV. CONCLUSION

In holding the Utah statutes preempted, we do not denigrate the serious
concerns of Utah’s citizens and lawmakers regarding spent nuclear fuel, a matter
which presents complex technological, economic, and political challenges to
those seeking effective solutions. However, in the matter of nucléar safety,
Congress has determined that it is the federal government, and not the states, that
must address the problem. We also note that many of the concerns that Utah has
attempted to address through the challenged statutes have been considered in the
extensive regulatory proceedings before the NRC, as well as in appeals from the
NRC’s decisions. We are hopeful that Utah’s concerns—and those of any state
facing this issue in the future—will receive fair and full consideration there.

We thus AFFIRM the district court’s decision.
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FOR THE NINTH CIRCUIT

CALIFORNIA PUBLIC UTILITY
COMMISSION: et al.,

Petitioners,
and,

PACIFIC GAS AND ELECTRIC
COMPANY; et al.,

V.

NUCLEAR REGULATORY
COMMISSION,

Respondent.

UNITED STATES COURT OF APPEALS ORES IV

(1,‘ Lot
' ~
el L

No. 02-72735

NRC Nos. NRC-50-275-LT
NRC-50-323-LT

ORDER

Petitioners’ motion for voluntary dismissal of the case under Fed. R. App. P.

42(b) is granted. Petitioners represent that this case has become moot.

A certified copy of this order sent to the agency shall act as and for the

mandate of this court,

Deputy Clerk
Ninth Cir. R. 27-7/Advisory Note to Rule 27

pro 5.3

and Ninth Circuit 27-10

A TRUE COPY

CATRY A. CATTERSON
Clerk of Court

ATTEST

7 MAY 0 f 2004

,})11 in AL




United States Court of Appeals

FOR THE DISTRICT OF COLUMB!A CIRCUIT

No. 03-1038 | September Term, 2003

Filed On: July 22, 2004 (s37775)

Northemn California Power Agency,
Petitioner

V.
Nuclear Regulatory Commission and United States of

America,
Respondents

The City of Santa Clara, California and Pacific Gas
and Electric Company,
Intervenors

BEFORE: Rogers, Tatel, and Roberts, Circuit Judges
ORDER

Upon consideration of the motion to dismiss and to vacate, and the opposition
thereto; and petitioner's letter attaching the July 7, 2004 order of the Nuclear Regulatory
Commission, it is

ORDERED, that the motion to vacate be referred to a panel for oral argument.
The parties are directed to address in their briefs the issues presented in the motion to
vacate rather than incorporate those arguments by reference. Itis

FURTHER ORDERED that the following briefing schedule and format will apply in
this case:

Brief and Appendix for Petitioner August 6, 2004
(not to exceed 7500 words)

Brief for Respondent August 20, 2004
(not to exceed 7500 words)

Brief for Intervenor in support of Respondent September 3, 2004
(not to exceed 5000 words)



United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 03-1038 September Term, 2003

Reply brief for Petitioner September 10, 2004
(not to exceed 3750 words)

The parties will be notified by separate order of the oral argument date and
composition of the merits panel. It is

FURTHER ORDERED that the request for dismissal be dismissed at moot.

Per Curiam
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 04— ()97

PUBLIC CITIZEN, INC.,,
Petitioner,
\Z
UNITED STATES NUCLEAR REGULATORY COMMISSION,

Respondent.

PETITION FOR REVIEW

Pursuant to 42 U.S.C. § 2239(b), 28 U.S.C. §§ 2342 and 2344, and Fed. R. App. P. 15(a),
petitioner Public Citizen, Inc., through its undersigned counsel, hereby petitions for review of the
“Order Modifying License” issued by the United States Nuclear Regulatory Commission in the
“Matter of All Power Reactor Licensees and Research Reactor Licensees Who Transport Spent
Nuclear Fuel,” which purports to be dated July 2, 2004, but was first made available to the public
when it was published in the Federal Register on July 13, 2004 (at 69 Fed. Reg. 42071). A copy
of the order is attached as Exhibit A hereto.

Respectfully submitted,

SCOTT L. NELSON

D.C. Bar No. 413548

PUBLIC CITIZEN LITIGATION GROUP
1600 20th Street, N.W.

Washington, D.C. 20009

(202) 588-1000

Counsel for Petitioper
Dated: August 31, 2004




CERTIFICATE OF SERVICE
1 hereby certify that, this 31st day of August, 2004, I caused a copy of the foregoing
Petition for Review and Petitioner’s Rule 26.1 Certificate to be served by first-class mail,
postage prepaid, on:

United States Nuclear Regulatory Commission
Washington, DC 20555-0001

Attorney General of the United States
U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001
Pursuant to Rule 15(a) of this Court, no other parties are required to be served with this

petition challenging informal rulemaking action, and in any event the respondent has not

disclosed to the public the identity of any other parties.

Scott L. Nelson




IN THE
UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT 0% j:j‘?f} ~crdf

CONNECTICUT COALITION : Docket No. 50-423 LA-3
AGAINST MILLSTONE, : -

Petitioner : P
%(MES COUR;-‘:%F
V. : FILES 4,%
{?;l)'
: ' 2004

U.S. NUCLEAR REGULATORY
COMMISSION, : &/
Respondent : JUNE 25, 2004

PETITION FOR REVIEW
The proposed Intervenor, Connecticut Coalition Against Millstone (CCAM),
hereby petitions this Court, pursuant to 28 U.S.C. Sections 2342 and 2344 and
Rule 15(a) of the Federal Rules of Appellate Procedure, to review the decision of
the U.S. Nuclear Regulatory Commission issued on May 4, 2004 (Dominion

Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-

04-12, 59 N.R.C.__. Slip Op.). This petition also seeks review of the
Commission’s decision dated May 18, 2004 denying CCAM's Motion for
Reconsideration of such order.

In CLI-04-12, the Commission q__e\nied CCAM's Motion to Vacate and thereby
issued ijiﬁrgﬂlﬁrgﬁq‘gwterminating proceedings on a petition filed by CCAM on
February 12, 2004 to intervene and request a hearing in the matter of the license
renewal application of Dominion Nuclear Connecticut, Inc.

This Court has jurisdiction of this matter pursuant to 28 U.S.C. Section 2342,

Venue lies in the Second Circuit pursuant to 28 U.S.C. Section 2343 in that




CCAM is based in the State of Connecticut, its membership principally resides in
the State of Connecticut, and the subject of this petition, the Millstone Nuclear
Power Station, is located in Waterford, Connecticut.

CCAM submits that the U.8. Nuclear Regulatory Commission decision was
contrary to law, was not supported by substantial evidence and was arbitrary and
capricious. More particularly, CCAM submits that the Commission acted in
violation of 10 C.F.R. Part 2 and its own policy and guidance documents in
rejecting the February 12, 2004 filing as legally improper and premature and in
determining that any proceeding on the Millstone license renewal application
need be considered pursuant to the applicable provisions of the Code of Federal
Regulations in effect on February 13, 2004.The Connecticut Coalition Against
Millstone requests a declaration that the Commission’s action was unlawful: an
order to convene an evidentiary hearing pursuant to the applicable provisions of
the Code of Federal Regulations in effect on February 12, 2004; and any other
appropriate relief.

Respectfully submitted,

Tel. 203-938-3952
Ct5550




CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Petition for Review and
accompanying Orders (CLI-04-12 and the Commission’s Order dated May 18,
2004 denying the Motion for Reconsideration) and Form C-A has been served on
the following via U.S. Mail, postage pre-paid, on June 25, 2004:

U.S. Nuclear Regulatory Commission
Washington DC 20555-0001

Attorney General

U.S. Department of Justice
Attention: Appellate Section
P.O. Box 23795
Washington DC 20026-3795

Office of the Secretary

ATTN: Rulemaking and Adjudication Staff
U.S. Nuclear Regulatory Commission
Washington DC 20555-0001

David R. Lewis, Esq.

Shaw Pittman LLP

2300 N Street NW
Washington DC 20037-1128

Lillian M. Cuoco, Esq.

Dcminion Resources Services, Inc.
Rope Ferry Road

Waterford CT 06385

Office of General Counsel
U.S. Nuclear Regulatory Commission
Washington DC 20555-0001




UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

NUCLEAR INFORMATION AND
RESOURCE SERVICE; COMMITTEE
TO BRIDGE THE GAP; PUBLIC
CITIZEN, INC.; AND REDWOOD
ALLIANCE,

Petitioners,

V.

UNITED STATES NUCLEAR
REGULATORYCOMMISSION and the
UNITED STATES OF AMERICA,

Respondents

A N NN T S A N N N N N N N

PETITION FOR REVIEW
Pursuant to F.R.AP. 15 and 28 U.S.C. § 2342-2344, Petitioners
Nuclear Information and Resource Service, Committee to Bridge the Gap,
Public Citizen, Inc., and Redwood Alliance liereby petition the Court for
review of a {inal order of the U.S. Nuclear Regulatory Commission (“NRC”
or “Commission”) entered January 26, 2004, adopting rules and regulations,
as reflected in the Commission’s Final Rule, RIN 3150 — AG71,10 CF.R.

Part 71, entitled “Compatibility With IAEA Transportation Safety Standards




(TS-R-1) and Other Transportation Safety Amendments,” as published in
69 Federal Register 3698 et seq., January 26, 2004.

Venue is proper in the Ninth Circuit pursuant to 28 U.S.C. § 2343
because members of petitioners’ organizations reside and work in the Ninth
Circuit. In addition, the principle offices of Redwood Alliance and
Committee to Bridge the Gap are located in the Ninth Circuit.,

The grounds for relief are that the Commission’s action was arbitrary
and capricious, an abuse of discretion, and not in accordance with the
Atomic Energy Act, the National Envirom.‘nental Policy Act, and the

Administrative Procedure Act and other applicable law.,

[




Therefore, Petitioners seek review of the Final Rule and ask the Court

thereupon to vacate and set aside the final rule.

i
Respectfully submitted, this 2% day of March, 2004

)2

\%
P;y’/H. Lamboley
1701 Pennsylvania Avenue, NW Suite 300

Washington, D.C. 20006

Tel: 202 879-2623

Fax: 202 879-2624

e-mail: phlamboley@aol.com

Mark R. Wolfe

John 1. Farrow

M. R. Wolfe & Associates

140 Second Street, Sixth Floor

San Francisco, CA 94104

Tel: 415 369-9400

Fax: 415 369-9405

e-mail: mrw@mrwolfeassociates.com
ifarrow(@mrwolfeassociates.com

Attorneys for Petitioners




PROOF OF SERVICE

L, the undersigned, hereby declare that I am employed in the City and County of
San Francisco, California. T am over the age of eighteen years and not a party to the
within entitled cause. My business address is 140 Second Street, Sixth Floor, San
Francisco, CA 94105, I am familiar with this firm’s practice for the collection and
processing ol mail sent via U.S. Mail, which provides that mail be deposited with the
U.S. Postal Service on the same day in the ordinary course of business.

On Warch 8—?@( Dceyl served the attached PETITION FOR REVIEW in said

cause via the U.S. Mail by placing a true copy therecof enclosed in a sealed envelope with

postage thereon fully prepaid, for collection and deposit with the U.S. mail on this date

according to ordinary business practices, addressed to:

Clerk
United States Nuclear Regulatory Commission
Washington, D.C. 20555-0001

I declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed at San Francisco, California on merCin S, 2000

it

aul en Stoller

PROOF OF SERVICE FOR PETITON FOR REVIEW




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
WESTERN DIVISION

CITIZENS AWARENESS
NETWORK, INC.,
Plaintiff Civil Action No. _¢4-3cv 14 -mppe

V.

UNITED STATES OF AMERICA Judge Michael A. Ponser
and
UNITED STATES NUCLEAR
REGULATORY COMMISSION,
Defendants

CITIZENS AWARENESS NETWORK’S
COMPIAINT FOR DECLARATORY AND IN CTIVE RELIEF AGAINST
THE UNITED STATES NUCLEAR REGULATORY COMMISSION FOR
RELEASE OF A DOCUMENT PURSUANT TOS5U.S.C. § 552

NATURE OF ACTION

1. This is an action filed under the Freedom of Information Act

("FOIA”), 5 US.C. §552, for injunctive and other approptiate relief, and seeking

disclosure and release of an agency record that the defendant United States Nuclear

Regulatory Commission ["NRC”] improperly withheld from plaintiff Citizens Awareness
Network, Inc. [“CAN™],

JURISDICTION AND VENUE
2. This Court has subject matter jutisdiction over th}'s action and personal

jurisdicdon over the patties pursuant to 5 US.C. § 552()(#)(B). This court also has




jurisdiction over this action pursuant to 28 U.S.C. § 1331. Venue lies in this district under 5
U.S.C. § 552(2)(4)(B).

3 CAN is a non-profit environmental otganization incotporated in the
Commonwealth of Massachusetts and with principal place of business in Shelburne Falls,
Massachusetts. CAN made a FOIA request of the NRC through Jonathan M. Block,
Attorney at Law, Putney, Vermont. Attorney Block represents CAN in a pending case
before the United States Court of Appeals for the First Citcuit. Attorney Block made the
request to get an NRC document relevant to the Court of Appeals case.

4. Defendant NRC is a federal agency with headquarters in Rockville, Maryland.

PLAINTIFF'S FOIA APPEAL

5. Counsel for CAN submitted 2 FOIA request (Req. No. 2004-0160 ) to the
NRC via electronic mail on Match 15, 2004. See copy of the initial request attached heteto as
Exhibit °A’.

6. By form letter dated April 15, 2004 the NRC denied CAN’s FOIA request.
Copy of NRC’s Form 464 Denial of CAN’s Initial FOIA Request ( April 15, 2004), attached
hereto as Exhibit B’.

7. CAN filed a timely appeal of the NRC’s denial of CAN’s FOIA request by
letter of April 27, 2004 (docketed with the NRC on April 28, 2004). Copy of Cover Lettet
for Appeal attached hereto as Exhibit ‘C’; Appeal attached hereto as Exhibit D).

8. NRC replied to the appeal by letter from the NRC’s Secretary Annette L.
Vietti-Cook, stating that, “Without conceding that the NRC is bound by law to grant your

appeal, I have decided to make 2 discretionary release of a pottion of this document—the




portion dealing with section 1892 Ms. Vietti-Cook went on to state, “This is a final agency
decision.” Copy of Letter from Annette Vietti-Cook (May 11, 2004) attached hereto as
Exhibit ‘E’; copy of released pottions and censored portions fo document attached hereto as
Exhibit ‘F.

9. The NRC wrongfully withheld information under exemption 5, item 3
(attotney/client privilege). Compare CAN’s FOIA Appeal, Exhibit D’ attached hereto, with
NRC’s Letter Partially Granting CAN’s FOIA Request, Exhibit ‘E’ attached hereto, and
Document NRC Provided Under Partial Grant of FOIA Request, Exhbit ‘F* attached hereto.

10.  The NRC'’s wrongful withholding of part of the requested document was final
agency action for purpose of this appeal. Se Letter from Annette Vietti-Cook (May 11,
2004), Exhibit ‘E’ attached heteto, stating “This is a final agency decision.”

11. The NRC’s exercise of discretion in pattially withholding the document at
issue violates the FOIA..

12. Inorder to properly comply with the FOIA, the NRC must ptrovide CAN with
a copy of the entire document at issue.

RELIEF REQUESTED

WHEREFORE, plaintiff requests this Coutt offer the following telief on an
expedited basis:

A.  Provide for expeditious proceedings in this action;

B. Order the NRC to disclose the requested document to the coutt in its entitety

for the Court’s #n camera inspection and review;




C. Upon completion of inspection and review, declare that the NRC violated the

FQOIA, and order further relief as follows:

1 Order the NRC to disclose the requested recotd in its entirety and

make a complete copy available to plaintiff;

2. Award plaintiff costs and teasonable attorneys fees incurred in

obtaining lawful release of the document at issue; and
3. Grant any other relief the Court deems equitable, just and proper under

its authority to redress the statutory violation in this case.

Respectfully submitted:

CITIZENS AWARENESS NETWORK, INC.

Bk rett dn uydhmtle—

Jonathan M. Block*

First Citcuit Bar No. 30343
94 Main Street

P.O. Box 566

Putney, VT 05346

(802) 387-2646 (voice)
(802)-387-2667 (fax)
jonb@sover.net

*Pro hac vice admission filed

& S

Robert L. Quinn, Esq.

Egan, Flanagan and Cohen, P.C.
67 Market Street

Post Office Box 9035
Springfield, MA 01102-9035
(413) 737-0260 (voice)

' (413) 737-0121
tlquinn@eganflanaoan.com
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