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Nis . DiazMEMORANDUM TO: UB 1 i7/

FROM. WHIiam D. Travers V
Executive Director for Operations I

SUBJECT: TRANSMITTAL OF REVISED FEDERAL REGISTER NOTICE -
SECY-02-1 99. ODENIAL OF PETITION FOR RULEMAKING TO
USE INFORMATION FROM PRIR LICENSING ACTIONS AS
RESOLVED INFORMATION FOR EARLY SITE PERMrT AND
COMBINED LICENSE APPLICATIONS (PRM-52-r

In a staff requirements memorandum (SRM) dated May 7.2003, related to SECY-2-0199,
Denial of Petition For Rulematng to Use Information From Prior Licensing Actons as

ResotVed Infonnatiar For Eary Site Permht and Combid License Applications (PRM-52-1).
the Commission approved the staf' proposal to deny the petition for rulemaking. HowBVer,
the Commission iroted the saff to revise the Fedral Rgsternotice (FRN). Per Commission.
directon, the staff has revised the Federal Register noice, and ths memorandum ransmi the
notice to the Commission. The staff has also attached a revised latter to the petitioner to reflect
ft Commission's comments contained In tMe SRM.

SECY. vlease tack.

Attachments: As stated

cc: SECY
OGC
OCA
OPA
CFO

Contact: Stephen Koenick, NRRINRLPO
(301) 415-1239 I-
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*R: U REfWEST REPLY Of
UNIED STATES

NUCLEAR REGULATORY COMMISSION COMSECY-03-0033
¢ Ah = . WASHINGTON, D.C. 20555-001

July 16, 2003

MEMORANDUM TO: Chairman Diaz
,,Commissioner McGaffigan

Commissioner Menifield I v

FROM: William D. Travers
Executive Director for Operations

SUBJECT: TRANSMITTAL OF REVISED FEDERAL REGISTER NOTICE -
SECY-02-0199 - DENIAL OF PETITION FOR RULEMAKING TO
USE INFORMATION FROM PRIOR LICENSING ACTIONS AS
RESOLVED INFORMATION FOR EARLY SITE PERMIT AND
COMBINED LICENSE APPLICATIONS (PRM-52-1)"

In a staff requirements memorandum (SRM) dated May 7, 2003, related to SECY-02-0199,
"Denial of Petition For Rulemaking to Use Information From Prior Licensing Actions as
Resolved Information For Early Site Permit and Combined Ucense Applications (PRM-52-1),"
the Commission approved the staffs proposal to deny the petition for rulemaking. However,
the Commission directed the staff to revise the Federal Register notice (FRN). Per Commission
direction, the staff has revised the Federal Register notice, and this memorandum transmits the
notice to the Commission. The staff has also attached a revised letter to the petitioner to reflect
the Commission's comments contained In the SRM.

SECY, please track.

Attachments: As stated

cc: SECY
OGC
OCA
OPA
CFO

Contact: Stephen Koenick, NRR/NRLPO
(301) 415-1239



respect to a new facility-Including a new facility to be located adjacent to a site of an existing

licensed facility.

Earty Site Pernits

According to the petitioners proposal, the siting information to be used as a basis for

evaluating the acceptability of an ESP application for a site that is near a site f oF-w*9e4-e-

constmctionpi . nft r eicenel e previously isebed by the NRC would be established, in A
part, by the siting Information which the applicant proposes to Incorporate by reference' from

the current licensing basis' for ronstruction permit or license. See proposed § 52.16(a). X

The applicant would have to supplement the Incorporated information to the extent that there is

significant new Information on, Inter alia, the ability of the site to support the additional nuclear

facility contemplated by the applicant, nformation on cumulative radiological impacts, and

information addressing new regulations. See proposed § 52.16(b). The information

Incorporated by reference that need not be supplemented under paragraph (b), would be

treated as resolved, unless the NRC met the Backit Rule. See proposed § 52.16(d). The

information incorporated by reference that must be supplemented under paragraph (b) would

be subject to NRC review and approval, and the Backfit Rule would not apply. A similar

approach would be used for environmental Information. See proposed § 52.16(c) and (f) [sid.

'In pre-application interactions, two of the prospective ESP applicants have identified the
physical locations of the proposed facilities to be at different locations on the proposed sites
than were considered during the previous licensing actions.

-8-
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must be submitted by the applicant and evaluated by the NRC to demonstrate that the site is

suitable.

The applicant would need to demonstrate, ndtho Nfleinust , that the data

originally collected to determine the suitability of a specific reactor type to be constructed and

operated at a specific location supports the suitability of the site for some as-yet-unspecified

design. The certified designs and contemplated designs provide a range of depths of

embedment and Implications for hydrological radionuclide transport. In addition, the applicant

needs to demonstrate that the data collected more than 20 years ago Is still relevant, given the

current knowledge of regional seismic activity, current data collection and analytical methods,

and that the acceptance criteria of the previous licensing action are still relevant. There have

been advances in the knowledge of seismic activity in the United States and how ground motion

propagates from the seismic source to the site, particularly in seismic source zones such as the

New Madrid and the Wabash Valley regions in the Midwest. There have been changes in the

state-of-the-art techniques for performing subsurface investigations, (e.g., cone penetrometer

testing and suspension logging Inside one of the deep boreholes rather than across two

boreholes). Furthermore, the reactor site criteria in 10 CFR Part 00 were signifi nfty resed i

in 1996, (61 FR 65176; December 11, 1996).AThe applicant would have to supplement the vct;

geotechnic Information as necessary to meet the current requirements of the revised Part 100.

The NRC would need to evaluate the geotechnical and seismic Information against the

current knowledge of regional seismic activity, the current data collection and analytical

methods, and the current acceptance criteria to make its safety determination against the

revised Part 100. Thus, even In the most favorable case, the NRC believes that additional

information, analyses and evaluation is necessary to determine whether existing findings on

-16-



basis for the plant, inasmuch as they are unnecessary to support emergency action

determinations. Furthermore, the meteorological data previously collected to support the

existing facility's design may be nsufficient to characterize the release characteristics unique to

the specific design (or the envelope of designs) that may be built under the ESP. For example,

the NRC guidance contains different consequence analyses, viz., elevated release versus

ground-level release (and therefore the meteorological data necessary to support such

analyses), depending upon whether the facility Is a boiling water reactor or a pressurized water

reactor. The application and review effort would only Increase if the ESP was for an alternate

location on the site. The distance between the existing licensed facility (or footprint for a facility

that was authorized but not constructed) and the proposed facility may result in sufficient terrain

differences or orientation differences thtcall Into question the applicability of the

meteorological data collected at the existing facility to a facility that may be constructed under

the proposed ESP.

In summary, prior NRC findings with respect to the characteristics of a site and

compliance with the then-current regulatory requirements with respect to an existing facility,

updated In accordance with exiting requirements and practices, does not ensure that the data Is

sufficiently accurate and comprehensive to support a current ESP siting determination. Thus,

the petitioner's proposal to extend the concept of a 'current licensing basis' in the manner

contemplated by its proposed § 52.16 is technically inappropriate.

The NRC also believes that the petitioners proposal would essentially extend the Backfit

Rule to situations for which the policies underlying the Backfit Rule are not applicable. The

Backfit Rule was intended to address a licensee's expectation of regulatory stability. rhat4s

licensee expects that the terms and conditions of the licensee's authority under a license will

-18-
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not be changed after the NRC has issued the license, except as permitted In the Backfit Rule. ;

The Backfit Rule established regulatory criteria to be used by the NRC in evaluatingopsede

new and changed regulatory requirements and changes in NRC interpretations and findings

with respect to compliance with those requirements.

An ESP applicant, albeit one that already possesses a construction permit or operating

license at the site for which an ESP is being sought, has no regulatory expectation that the

NRC's determination of whether the application complies with applicable regulatory standards

would be constrained by the "current licensing basis' for the earlier-issued construction permit

or operating license at the site. An ESP application, submitted years after the issuance of the

construction permit or license for an existing facility on the site, cannot reasonably be viewed as

Implicating the "regulatory stability" concept underlying the current Backfit Rule. The NRC

further notes that the petitioner's proposal would also permit an ESP applicant that does not

have a construction permit or license at the site to reference the "current licensing basis' of

another licensee's facility located at the proposed ESP site. Again, under current regulatory

practice the ESP applicant does not have any reasonable expectation of regulatory stability with

respect to its new application, inasmuch as the NRC has not taken any licensing action for the

ESP applicant with respect to a facility located at that site.

Summary of Denial of Petitoner's ESP Proposal

In summary, most of the efficiencies and regulatory stability and predictability which are

the object of the petitioner's proposal can be achieved under existing regulations and the

guidance that the Commission has directed the staff to prepare. In addition, key aspects of the

petition are based on a misapplication of the current licensing basis concept and the Backfit

_19-



which were applicable to every spent fuel storage cask constructed in accordance with the

specific cask design approved in that rulemaking. Moreover, each cask design was reviewed

and approved by the Commission through the rulemaking for generic use across the United

States. By contrast, the NRC licensing determinations, which petitioner's proposals would

permit an ESP and COL applicant to reference, are not generic but are limited solely to a

consideration of an applicant's proposals and relevant information available at the time of the

proposal. Nor did the NRC approve the applicants'proposals with the understanding that they

would be deemed by rule to be acceptable In a subsequent licensing proceeding for different

facility, without a requirement that their suitability for use In the subsequent licens action be

assessed.

Ouality Assurance and Facility Procedure Change Process

The petitioner cites the quality assurance (QA) program change process under

§ 50.54(a)(3)(ii), and the facility and procedure change process under § 50.59(a)(2)(ii) as

examples of situations In which the NRC by rule permits a licensee to implement changes that

have been previously approved by the NRC for use by other licensees. See petition at p.8.

While the NRC acknowledges that these two regulatory provisions permit a licensee to

implement changes that have been previously approved by the NRC for use by other licensees,

these provisions both require that the licensee demonstrate that the proposed change

previously approved by the NRC Is applicable to the licensee's facility. For example,

§ 50.54(a)(3)(ii) requires a licensee desiring to make a QA program change to demonstrate that

Mthe bases of the NRC approval are applicable to the licensee's facility.' Such a demonstration

Is not required by proposed § 52.80(b). Therefore, the petitioner's analogy to the

-32-
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MEMORANDUM TO:

FROM:

Chairman Diaz
Commissioner McGaffigan

wC6mmissioner Merrifield

William D. Travers 4
Executive Director for Operations

SUBJECT: TRANSMITTAL OF REVISED FEDERAL REGISTER NOTICE -
SECY-02-0199 - DENIAL OF PETITION FOR RULEMAKING TO
USE INFORMATION FROM PRIOR LICENSING ACTIONS AS
RESOLVED INFORMATION FOR EARLY SITE PERMIT AND
COMBINED LICENSE APPLICATIONS (PRM-52-1)

In a staff requirements memorandum (SRM) dated May 7, 2003, related to SECY-02-0199,
"Denial of Petition For Rulemaking to Use Information From Prior Licensing Actions as
Resolved Information For Early Site Permit and Combined License Applications (PRM-52-1),"
the Commission approved the staff's proposal to deny the petition for rulemaking. However,
the Commission directed the staff to revise the Federal Register notice (FRN). Per Commission
direction, the staff has revised the Federal Register notice, and this memorandum transmits the
notice to the Commission. The staff has also attached a revised letter to the petitioner to reflect
the Commission's comments contained in the SRM.

SECY, please track.

Attachments: As stated

cc: SECY
OGC
OCA
OPA
CFO

Contact: Stephen Koenick, NRRINRLPO
(301) 415-1239


