FEDERAL PUBLIC DEFENDER
District of Arizona
850 West Adams Street, Suite 201
PHOENIX, ARIZONA 85007

JON M. SANDS (602) 382-2700
Federal Public Defender 1-800-758-7053

(FAX) 382-2800

March 13, 2007

Honorable Ricardo H. Hinojosa
United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: Comments on Proposed Amendments Relating to Miscellaneous Laws

Dear Judge Hinojosa:

With this letter, we provide the comments of the Federal Public and Community
Defenders on the proposed amendment relating to the statute criminalizing unapproved
demonstrations at national cemeteries and the issues for comment regarding Internet
gambling.

I Demonstrations at National Cemeteries, Military Funerals

Pub. L. 109-228 created a new offense prohibiting unapproved protests at
cemeteries under the control of the National Cemetery Administration or on the property
of Arlington National Cemetery, and created a no-protestor zone around military funerals
that begins one hour before a funeral and ends one hour after its conclusion. See 38
U.S.C. § 2413, The statutory maximum is one year, see 18 U.S.C. §1387, making it a
Class A misdemeanor.

Understandably, there is no guideline for sentencing defendants for engaging in
political speech. Thus, we agree that the offense should be referred to §2B2.3 (Trespass).

We oppose the 2-level enhancement under subsection (b)(1) for this offense.
Currently, that specific offense characteristic applies if the trespass was on a secured
government installation, a nuclear energy facility, on a U.S. vessel or aircraft, in a
secured airport, at a residence, or on a critical computer system. See US.S.G.



§2B2.3(b)}(1). Those locations are not ordinarily open to the public and involve special
security concerns. Engaging in a demonstration at a national cemetery does not entail
any similar potential for security breach or injury to anyone. The core offense is
trespassing. Adding two levels based on naming the place, a public cemetery with no
special security or safety concerns, is unjustified.

II. Internet Gambling, Issues for Comment

Public Law 109-347 created a new offense at 31 U.S.C. § 5363, entitled
“Prohibition on acceptance of any financial instrument for unlawful internet gambling.”
The offense should be referenced to USSG § 2E3.1 (Gambling Offenses) because it
covers the conduct prohibited by § 5363.

The Commission should not add a cross reference to § 2S81.1 or 2S1.3. The
statute does not prohibit money laundering or structuring. Rather, it prohibits a person
engaged in the business of betting or wagering from knowingly accepting payment by
credit card, electronic funds transfer, check, and other financial instruments from a
person engaging in unlawful Internet gambling. The purpose of the law, according to its
sponsors, is to protect families from devastating losses through Internet gambling. See
Conference Report on H.R. 4954, Safe Port Act at H8029 (House of Representatives -
September 29, 2006). The “Congressional findings and purpose” also mentions debt
collection problems, but mentions nothing about money laundering or structuring. See 31
US.C. § 5361. Indeed, Congress admittedly does not know whether or not Internet
gambling is used to launder money. See Pub. L. No. 109-347 § 803 (encouraging United
States government in deliberations with foreign countries to study whether Internet
gambling is used to launder money). Thus, after a careful review of the record, Congress
did not direct or suggest that the guideline for this offense should punish Internet
gambling operators for money laundering. Accordingly, there is no justification for
adding a cross reference to § 2S1.1 or 251.3.

Further, the Commission should not add cross references that permit a person
convicted of one offense to be punished for another. Cross references allow defendants
to be sentenced for offenses that cannot be proved with reliable evidence beyond a
reasonable doubt, create unwarranted disparity, result in unfairness, and are a primary
source of criticism of the Guidelines. If Internet gambling operators launder money, they
can be charged and convicted of that offense.



We hope that these comments are useful. Please do not hesitate to contact us if

you have any questions or concerns, or would like additional information.
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Federal Public Defender
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Committee
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FEDERAL PUBLIC DEFENDER
District of Arizona
850 West Adams Street, Suite 201
PHOENIX, ARIZONA 85007

JON M. SANDS (602) 382-2700
Federal Public Defender 1-800-758-70653

(FAX) 382-2800
March 6, 2007

Honorable Ricardo H. Hinojosa
United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: Comments on Proposed Amendments Relating to Adam Walsh Act. Pub.
L. No. 109-248

Dear Judge Hinojosa:

With this letter, we provide the comments of the Federal Public and Community
Defenders on the proposed amendments relating to the Adam Walsh Act published
January 30, 2007,

L Failure fo Register, §§ 2A3.5,2A3.6

A. Directives 1 and 2 Should be Implemented Based on 2 Convicted
Offense.

Directives 1 and 2 (stating that the Commission should consider whether the
defendant committed “another sex offense” or “‘offense against a minor” “in connection
with, or during, the period for which the person failed to register”) should be

implemented based on a convicted offense, not on an unconvicted “offense.”

1. A Common Sense Reading of the Directives Supports a
Convicted Offense Approach.

As a matter of common sense, it appears that Congress had in mind the situation
where a person is picked up for a sex offense, at which time it is discovered that s/he is
required to register but has not, and is prosecuted for both the sex offense and for the
failure to register. Attached in Appendix A are two proposed alternatives based on a
common sense reading of the directives.



Option 1, which is modeled on a draft we received from staff on February 20,
would implement the directives through a specific offense characteristic that would add
points if the defendant was convicted, in either state or federal court at any time before
sentencing for the failure to register, of a sex offense that occurred while in the failure to
register status. The sex offense could be prosecuted with the failure to register in the
same federal case, or it could be prosecuted separately in state court (for example,
because there is no federal jurisdiction) or in a different federal jurisdiction (for example,
because of venue requirements).

Option 2 would encourage upward departure if the defendant was convicted under
18 U.S.C. § 2250(c) and the crime of violence was a sex offense as defined in 42 U.S.C.
§ 16911(5). The government could charge § 2250(c) (in which case the defendant would
receive a 5-year mandatory minimum for a crime of violence plus an upward departure),
or § 2250(a) and § 2250(c)" (in which case the defendant would receive a guideline
sentence for failure to register plus a 5-year mandatory minimum for a crime of violence
plus an upward departure), or § 2250(a) and a federal sex offense (in which case the
guideline range would be the higher range applicable to the sex offense plus points under
the grouping rules).

2. A Convicted Offense Approach is Consistent with Principles of
Statutory Construction.

Directives 1 and 2 use the word “committed.” Congress used the word
“committed” in section 2250(c) and also in section 2260A, where it clearly refers to a
convicted offense. Directive 1 uses the term “another sex offense,” referring 1o a “sex
offense” as defined in SORNA. SORNA defines a “sex offender” as “an individual who
was convicted of a sex offense.” 42 U.S.C. § 16911(1). Since Congress meant a
convicted offense when it used the words “committed” and “offense” elsewhere in the
relevant statutes, there is every reason to believe it meant the same thing in the directives
and no reason to believe otherwise. “The interrelationship and close proximity of these
provisions of the statute ‘presents a classic case for application of the normal rule of
statutory construction that identical words used in different parts of the same act are
intended to have the same meaning.’” Commissioner v. Lundy, 516 U.S. 235, 250 (1996)
(quoting Sullivan v. Stroop, 496 U.S. 478, 484 (1990)).

We have searched the U.S. code and the bills introduced in the 110" Congress
and have been unable to find any legislation in which Congress used the word “commit”
or “offense” to refer to an “offense” of which a person was not convicted.

3. A Convicted Offense Approach Avoids Vexing Practical
Problems for the Courts.

An unconvicted offense approach would result in serious practical problems for
the courts. As defined in the SORNA, a “sex offense” can be an offense under the law of

1 We understand that the staff contemplates that § 2250(a) and (c) could be charged in separate counts. We
note that this may violate the Double Jeopardy Clause.
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any jurisdiction. The PSR would have to allege, and the judge would have to find, the
elements of state, tribal and foreign offenses. Further, the government or the Probation
Officer may contend that the defendant should receive an enhancement because his
conduct was a “sex offense” under the law of some jurisdiction, or because it just seems
like a “sex offense,” though the defendant could not actually be prosecuted for it in amy
court with jurisdiction over him.> How judges would resolve these problems would
depend on the defense attorney, the prosecutor, the probation officer and the judge,
creating unwarranted disparity. These problems are avoided by requiring a conviction.

If the proposed definition of “minor” to include fictitious minors is used despite
the fact that it conflicts with Congress’ definition, see 42 U.S.C. § 16911(14), it will be
particularly problematic if applied in reference to an unconvicted “offense.” That
definition conflicts with the definition of “minor” under certain federal and state statutes
relating to child pornography, e.g., United States v. Iles, 384 F.Supp.2d 901 (E.D. Va.
2005) (definition of “minor” in § 2G2.2 may not be used to expand the definition of
“minor” in 18 U.8.C. § 2256(1) for purposes of chapter 110 to enhance a term of
imprisonment based on distribution of child pornography to an adult undercover officer),
State v. Hazlert, 205 Ariz. 523 (2003) (statute prohibiting depiction of adults as minors
overly broad), and in some instances with the First Amendment. Ashcroft v. Free Speech
Coalition, 535 U.S. 234 (2002) (statute criminalizing sexually explicit speech that is not
obscene and does not depict a real child is overbroad). Further, it cannot apply to other
types of sex crimes unless an attempt to commit the crime is an offense under the law of
the jurisdiction. Use of the fictitious “minor” definition in connection with unconvicted
conduet would allow circumvention of narrower definitions required for conviction.

4, A Convicted Offense Approach Aveids Unwarranted
Disparity.

After twenty years of experience, we know that guidelines based on unconvicted
“offenses” permit prosecutors to control sentencing and create unwarranted disparity.
Under an unconvicted offense approach here, prosecutors could double or triple the
sentence without obtaining an indictment or proving the “offense” to a jury beyond a
reasonable doubt. Prosecutors would decide whether or not to present information of
varying reliability to the court. Judges would resolve factual disputes with varying
degrees of care. This would result in different guideline ranges for similarly situated
defendants.® In rare cases, like the one in the margin, the unfair disparity created by this

2

For example, the PSR may allege that the defendant had consenstal sex with his girlfriend who is four
years and a day younger, but this is not an offense under the law of the state where it accurred and there is
no federal jurisdiction. Or, the PSR may allege that the defendant had indecent thoughts about & child.
This is an offense under North Carolina law, but it is not an offense in the state where it occurred or under
federal law.

3 As Judge O’ Toole recently noted in a case in which PSRs prepared by different probation officers based
on information provided by the same prosecutor and the same informant assigned a guideline range of 151~
188 months to one co-defendant and 37-46 months to the other co-defendant:

The possibility of inconsistent resolutions of essentially the same question with respect to
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structural problem is exposed because it occurs between co-defendants in the same case.
In most cases, it remains hidden and unremedied. The Commission should not
promulgate another guideline based on unconvicted “offenses.”

5. A Convicted Offense Approach Avoids Constitutional
Litigation and Promotes Respect for the Guidelines.

A majority of the Supreme Court has strongly disapproved of sentencing based on
crimes of which the defendant was never charged or convicted. This played a central role
in the Court’s decisions in Blakely and in Booker, and may play a role in the Court’s
decision in Rifa. The Commission has announced that it is going to reconsider the
relevant conduct rules. The Commission should not add new unconvicted “offenses” to
the guidelines. Doing so here would spawn further litigation and criticism of the
Guidelines.

6. The 6-level enhancement should not be expanded to any non-
sexual offense against a minor.

In response to Issue for Comment #2, the Commission should not expand the
proposed 6-level enhancement to any non-sexual offense against a minor. In context,
Directive 2 probably meant a “specified offense against a minor,” 42 U.S.C. § 16911(7),
and surely did not mean any offense beyond those specified in the SORNA.

B. If an SOC Approach is Used. the 24- or 28-level Minimum for a Sex
Offense Acainst a Minor Should Be Removed.

As proposed, there would be a 24- or 28-level minimum for any sex offense
against a minor while in a failure to register status. The 8-level increase alone, without
the proposed floor, would triple the sentence. Sex offenses against minors vary widely in
seriousness, from consensual sex between a teenaged boy and his girlfriend who is four
years and a day younger, 42 U.S.C. § 1691 1(5)(C), to forcible rape. Even for the least
serious offense for a defendant in CHC I, a level 24 would result in a 5-year guideline
sentence, and a level 28 in a 7-year guideline sentence. This would exacerbate the

two separate but similar defendants is a structural problem within the Guidelines’ manner
of addressing “relevant conduct” Moreover, because the “relevant conduct” inguiry is
adjunct rather than centrai to the question of criminal culpability, it is possible that it wiil
be pursued by different investigators with different levels of vigor and thoroughness. In
other words, the Guidelines are susceptible to the possibility that the effect of “relevant
conduct” on the sentencing range can depend on something as impossible to know as how
aggressively someone, whether prosecutor or probation officer or perhiaps even judge, has
probed to learn information about a defendant's past illegal activities. .. . The essential
scandal of the anomaly as it works in this case is that it directly subverts one of the
fundamental objectives of the Guidelines: to reduce disparity in sentences given to
similarly situated defendants.

United States v. Quinn, __ F.Supp.2d __, 2007 WL 330132 ®%5.6 ([2.Mass. Feb. 6, 2007).

4

The following chart shows the effect of the SOC without and with the proposed minimum. The number of
months assumes a criminal history category of 11 or more, given that persons required to register wiil by
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unwarranted uniformity inherent in a set number of points for offenses of varying
seriousness. It is disproportionate to the 5-year statutory mandatory minimum for a
crime of violence in a failure to register status under § 2250(c). It would defeat Directive
4 by making the guideline sentence the same regardless of the tier level of the offense
that gave rise to the duty to register. And, it scems a useless exercise and inconsistent
with simplification to require the court to add 8 to 12, 14 or 16 when the result would
always be 24 or 28 levels.

Keeping in mind that the offense is a failure to register subject to a ten-vear
statutory maximum (the same as the statutory maximum for unauthorized release of
fingerprint information under 42 U.S.C. § 16962), a tripling of the sentence is sufficiently
harsh. If the government believes otherwise in a particular case, it has many other tools
to obtain a higher sentence, including additional charges under statutes with mandatory
minimums, consecutive mandatory minimums, and higher guideline ranges. The floor
should be deleted.

C. If an SOC Approach is Used, Congress’ Definitions Should Be Used.

The stated purpose of the SORNA is to “protect the public from sex
offenders and offenders against children, and in response to the vicious attacks by
violent predators against the victims listed below,” which were, of course, real victims,
not fictitious persons or law enforcement agents. Pub. L. 109-248 § 102. Congress
instructed the Commission to consider “(1) Whether the person comumitted another sex
offense in connection with, or during, the period for which the person failed to register,”
and “(2) Whether the person committed an offense against a minor in connection with, or
during, the period for which the person failed to register.” Congress defined “minor” as
“an individual who has not attained the age of 18 years.” 42 U.8.C. § 16911(14).
Directive 2 is clearly aimed at the possibility of extra punishment based on an offense
against a real minor.

Proposed § 2A5.3 would implement these directives by adding 6 levels based on a
new sex offense against an adult or kidnapping or false imprisonment of a minor, or 8
levels based on a new sex offense against a minor. However, proposed § 2A5.3
disregards Congress’ definition of “minor,” broadens it to include false representations
by law enforcement agents that a minor can be provided for sexually explicit conduct,
and agents posing as minors (collectively, “fictitious minors™), and increases the

definition have a prior offense.

Without S30C

With SOC

With 24-level
floor

With 28-level
floor

Tier I Level 12 =12-37 Level 20 = 37-87 57-125 months 87-175 months
months months

Tier I Level 14 = 18-46 Level 22 =46-105 | 57-125 months 87-175 months
months months

Tier 111 Level 16 =24-57 Level 24 = 57-125 | 37-125 months 87-175 months

months

months




punishment by 8 levels for an offense “against™ not only a real minor but a fictitious
minor. There is no statutory authority for this definition of minor, or any reason to
believe that Congress intended the most severe sentences for sex offenses “against”
persons who do not exist or are not really minors.

Further, the proposed guideline, perhaps unintentionally, does not refiect the
exclusion of kidnapping and false imprisonment if committed by a parent or guardian.
See 42 U.8.C. § 16911(7){A), (B).

In order to follow congressional intent as expressed in the statutory definitions,
our proposed Option 1 would result in a 6-level enhancement for a sex offense “against”
a fictitious minor, 2 6-level enhancement for kidnapping or false imprisonment of a
minor but only if committed by a person other than a parent or guardian, and an 8-level
enhancement for a sex offense against a real minor.

D. Directive 4 Regarding the Seriousness of the Offense that Gave Rise
to the Dutv to Register Should Be More Fully Implemented.

Directive 4 instructs the Commission to consider “the seriousness of the offense
which gave rise to the requirement to register, including whether such offense is a tier I,
tier I1, or tier Il offense.” In the SORNA, Congress adopted a blunt categorical approach
by classifying offenders in Tier I, II or III based solely on the type of offense, rather than
the risk assessment model used by many states, with the result that very few will be in
Tier I, the vast majority will be in Tier II or III, and most will be in a higher category
than warranted by their actual dangerousness and risk of re-offense.” One version of the
bill would have left it to the states to determine tier level. That version did not pass, but
Congress was aware that the categorical approach would subject more offenders than
necessary to lengthy registration and notification requirements. Directive 4 reflects that
recognition, and seeks to ameliorate the problem in the failure to register context.

We propose two specific offense characteristics to more fully implement
Directive 4. (Under Option 2, these could be converted to downward departures.) First,
we propose a two-level reduction if the sentence served for the offense that gave rise to
the requirement to register was less than 13 months. The 13-month threshold comes
from USSG §4A1.1(a). Sentence served is the most accurate indicator of the seriousness
of the offense because it reflects the real deprivation of liberty intended by the sentencing
authority. Sentence imposed over-represents offense seriousness in states that have
parole and similar devices that result in a substantially lower sentence than the one
nominally imposed, and which judges intend when they “impose” the higher sentence.

5 See 9/1/2005 Letter of Patricia Garin at 2 (at the end of 2004, 28% of registered sex offenders in
Massachusetts were Level One (low risk), 57% were Level Two (moderate risk), and only 15% were Level
Three (high risk); 3/7/06 Letter of ATSA at 2-5 (discussing relatively low risk of re-offense of most sex
offenders and advantages of risk assessment model); 2/6/06 Letter of New Jersey Public Defender at 12-16
(160 of 10,000 offenders in New Jersey are high risk, discussing advantages of risk assessment model);
9/1/05 Letter of Massachusetts Committee for Public Counsel Services at 5-6 (discussing devastating
consequences for the 85% of offenders who are not high risk).
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The statutory maximum is an inaccurate measure of offense seriousness and creates
unwarranted disparity. While it is sometimes said that it would be too difficult to
determine the sentence served, this is hard to credit, since Probation Officers must
determine when the defendant was released from prison to determine recency points
under §4A1.1(e).

Second, we propose a two-level reduction if the defendant had a “clean record,”
as defined in 42 U.S.C. § 16915, for a period of ten or more years between the date the
defendant was convicted of the offense that gave rise to the duty to register and the date
of the instant failure to register offense, excluding any periods the defendant was in
custody or civilly committed for the offense that gave rise to the requirement 10 register.
This reduction is based on research showing that most sex offenders do not recidivate and
are less likely to recidivate than non-sex offenders, and are less likely to recidivate as
time passes and if they successfully complete supervision and treatment.® See 3/7/06
Letter of ATSA at 3-4. The reduction would not apply if the specific offense
characteristic for conviction of a new offense applied. Under the SORNA, the duration
of the duty to register is reduced for Tier I and certain Tier III offenders if they had a
“clean record” for a certain period.” See 42 U.S.C. § 16915. The specific offense
characteristic we propose, of course, would not reduce the duration of the period anyone
is required to register, but would reduce the guideline range for failure to register by two
levels if the defendant met the requirements for a “clean record,” as defined n 42 U.S.C.
§ 16915, for ten years or more. In practice, the reduction would not apply to a Tier I
offender because Tier | offenders are not required to register after ten years with a clean
record, so they could not be prosecuted for failure to register at that point.

E. Voluntarv Attempt to Correct Failure to Revister

The guideline should provide for a four-level reduction to implement the
congressional directive to consider “[wlhether the person voluntarily attempted to correct
the failure to register.” The purpose of this directive presumably is to encourage
registration and to recognize reduced culpability when a person voluntarily attempts to

6 Looman, Jan et af., Recidivism Among Treated Sexual Offenders and Matched Controls: Data from
Regional Treatment Centre (Ontario), Journal of Interpersonal Violence 3, at 279-290 {Mar. 2000)
(reduction from 51.7 percent to 23.6 percent with treatment); Ten-Year Recidivism Follow-up of 1989 Sex
Offender Releases, State of Ohio Department of Rehabilitation and Correction {April 2001) (sex-related
recidivism afier basic sex offender programming was 7.1% as compared to 16.5% without programming);
Center for Séx Offender Management, Recidivism of Sex Offenders 12-14 (May 2001) (charts showing 18%
with treatment v. 43% without treatment; 7 2% with relapse prevention treatment v. 13.2% of all treated
offenders v. 17.6% for untreated offenders); Orlando, Dennise, Sex Offenders, Special Needs Offenders
Bulletin, a publication of the Federal Judicial Center, No. 3, Sept. 1998, at 8 (analysis of 68 recidivism
studies showed 10.9% for treated offenders v. 18.5% for untreated offenders, 13.4% with group therapy,
5.9% with relapse prevention combined with behavioral and/or group treatment; a Vermont Department of
Corrections study showed 7.8% recidivism rate for those who participated in treatment, 5% for those who
completed treatment). '

7 The fifteen-year period for a Tier I offender is reduced to 10 years, and the lifetime period for a Tier 1I
offender is reduced to 25 years if the offense was a delinquent adiudication.



correct a failure to register. The guideline therefore should reward such attempts. In
response to Issue for Comment #3, the reduction should not be precluded if there are any
aggravating specific offense characteristics, such as conviction of another offense. This
is a mitigating circumstance and an incentive, separate and apart from whether there was
a new offense,

A defendant may voluntarily attempt to correct a failure to register, but be turned
away by the registry. Registry officials may say, correctly or incorrectly, that the person
is not required to register, as in two of the case descriptions we have provided. Or, the
registry may turn the person away because he did not make an appointment to register on
the one day a week registrations are accepted, as in another case description we provided.
The SORNA says a person must register in his work state, but that state may have opted
out. If a state has opted out, there will be no “appropriate official” to “(1) inform the sex
offender of the duties of a sex offender under this title and explain those duties; (2)
require the sex offender to read and sign a form stating that the duty to register has been
explained and that the sex offender understands the registration requirement; and (3)
ensure that the sex offender is registered.” See 42 U.S.C. § 16917(a).

Or, the person may knowingly £ail to register, change his mind, attempt to
register, but the registry makes a clerical error that results in him not being properly
registered. Or, the person may be on his way to register when he is in a car accident and
then hospitalized. Or, the person may show up at the registry one minute after closing
time, get arrested the following day, and then not be able to register unless and until he is
released.

The affirmative defense does not cover these situations because it requires that
“the individual complied as soon as such circumstances ceased to exist.” Innone of
these situations did the circumstances cease to exist.

We do not believe that the guideline should give examples of voluntary attempts
to correct a failure to register, because judges are likely to view the examples as
exclusive. There has not yet been enough experience with these prosecutions to predict
or describe every situation that would constitute a voluntary attempt to correct a failure to
register. Nonetheless, we agreed to provide some language in response to Issue for
Comment#3. Here is a suggestion:

In applying subsection (b)(4), the court must consider all facts pertaining
to the defendant's attempt(s) to register, including but not limited to
disparate or conflicting state and federal registration requirements and/or
regulations; whether the defendant was properly registered in at least one
of the required jurisdictions; whether the defendant has been properly
registered in the past; any circumstances, not intentionally created by the
defendant and not amounting to a defense under 18 U.S.C. § 2250(b), that
prevented or hindered the defendant's compliance with registration
requirements such as illness, accident, homelessness, mental illness,
location and hours of place(s) where the defendant must register, and the



advice of authorities charged with advising and registering sex offenders.
In extraordinary circumstances an additional downward departure for
attempi(s) to correct a failure to register may be warranted.

F. Downward Departures

1) There should be an application note stating that a “downward departure may
be warranted if the defendant did not comply or attempt to comply with the requirement
to register because of circumstances to which he did not intentionally contribute.” This
would cover situations in which the defendant cannot meet the affirmative defense
because the “uncontrollable circumstances” never “ceased to exist,” and did not
“yoluntarily attempt to correct the failure to register” because of similar ongoing
circumstances to which he did not intentionally contribute.

This departure ground is necessary to-account for the complexity and confusion of
the SORNA, the various differing requirements under different state laws, the certainty
fhat mistakes will be made in informing people whether, where or how to register, and
various practical difficulties confronting persons subject to the Act.

State practitioners with long experience representing persons subject to state sex
offender registry laws report situations in which clients were (1) mentally retarded, (2)
unable to read, (3) homeless, (4) misinformed or never informed regarding whether,
where or how to register, (5) adjudicated delinquent of a sex offense that did not require
registration at the time and many years later a mail notice of a duty to register was sent to
a non-existent address, (6) Jost their jobs, homes, families, mental health and community
support after being posted on a sex offender website, thus making updating changed
information difficult or impossible. See 9/1/05 Letter of Massachusetts Committee for
Public Counsel Services at 6-7; 9/1/05 Letter of Patricia Garin at 3-7, 2/6/06 Letter of
New Jersey Public Defender at 2-17.

We can expect that some federal cases involving a failure to register based on
convictions that pre-dated SORNA will be particularly problematic. SORNA does not
apply by its terms to people who were convicted before it was enacted or before it was
implemented in their jurisdiction (leaving the determination of whether it applies to such
persons ta regulations to be promulgated by the Attorney General). Further, it clearly
recognizes the need for notice (by requiring an appropriate official to (1) inform the sex
offender of the duties of a sex offender under this title and explain those duties; (2)
require the sex offender to read and sign a form stating that the duty to register has been
explained and that the sex offender understands the registration requirement; and (3)
ensure that the sex offender is registered”™), and requires the Aftorney General to
promulgate regulations to ensure that people who were convicted before SORNA was
enacted or before it was implemented in their jurisdiction (if they are deemed to be
covered) receive such notice.



For seven months, no regulation issued, yet, as the cases we have provided
demonstrate, people have been prosecuted based on convictions that pre-date SORNA
and its implementation in their jurisdictions. None of these people were informed of the
duties of a sex offender under SORNA, read or signed a form stating that the duty to
register under SORNA had been explained and that they understood the requirements, or
were registered by an official in compliance with SORNA. In one of those cases, the
defendant was not in fact required to register in his state of conviction or in the state to
which he moved many years later, was not given notice that he was required to register
under SORNA, and believed that he was not required to register. Many people whose
offenses are of a type covered by SORNA are not required to register in their states
because their offenses are not of a type subject to registration in the state, the duration of
the registration requirement has run its course, or they have been found to be of such low
risk that they have been released from the requirement to register. The absence of a
mechanism for notice and registration is quite problematic.

On February 28, 2007, the Attorney General published an “interim ruling”
decreeing that the law is retroactive. The purpose of the “ruling” is to permit the
government to continue to prosecute people based on convictions that pre-date SORNA.
See Federal Register, Vol. 72, No. 39, p. 8896 (“sex offenders with predicate convictions
predating SORNA . . . have not been barred from attempting to devise arguments that
SORNA is inapplicable to them, e.g., because 2 rule confirming SORNA’s applicability
has not been issued. This rule forecloses such claims by making it indisputably clear that
SORNA applies to all sex offenders (as the Act defines that tern1) regardless of when
they were convicted.”). Yet the “ruling” provides no clue or assistance as to how such
people will be notified or registered. Id (“The purpose of this interim rule isnotfo . ..
carry out the direction . . . to interpret or implement SORNA as a whole.”).

Native Americans will have particular difficulty complying with the SORNA’s
complex requirements. If the offenseis a tribal offense, it will usually be the case that
the person did not have a lawyer. Many states, including New Mexico, do not require
sex offender registration for tribal offenses for that reason. Without a lawyer or a state
official, who will inform Native Americans convicted of a tribal offense of SORNA’s
requirements, have them sign a form stating they understand, and assure that they are
registered? Further, there are basic practical difficulties due to the extreme poverty on
reservations. Most Native Americans will be required to register at the state or county
registry in which the reservation is located, not on the reservation. This will often be
very far away, even hundreds of miles, as in one of the case descriptions we provided,
where, to make matters worse, the county allows registration only one day a week with
an appointment in advance. For people without transportation or telephones, it will be
quite difficult to comply on the required timetable.

In response to DOJ’s contention that the affirmative defense will take care of any
problems, first, this is not true as demonstrated by the fact patterns described above, and
second, there are several downward departures in the Guideline Manual that are based on
defenses that did not quite succeed at trial, i e, Victim’s Conduct (5K2.10), Lesser
Harms (5K2.11), Coercion and Duress (5K2.12), and Diminished Capacity (5K2.13).
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2) The Commission asked how it should account for the situation where the
defendant is registered in some but not all jurisdictions. If a person registers in some but
not all four jurisdictions, he should be sentenced less harshly than a person who registers
nowhere. That person is less culpable than a person who registers nowhere. He knows,
regardless of whether he registers in one or four jurisdictions, that he will be posted on a
national website (with a current photograph, physical description, text of the law defining
the offense, criminal history, etc.). Further, as a practical matter, registering in some but
not all jurisdictions will not interfere with keeping track of the person. As demonstrated
in the cases we have provided, state and federal authorities had a variety of ways of
tracking a person once registered in one location even before the SORNA, and the
SORNA sets up further networks and systems for doing so

The Commission could state in an application note that 2 “downward departure
may be warranted if the defendant was registered in at least one but fewer than all
jurisdictions in which the defendant resided, was employed, and/or was a student.” The
note would make clear the departure would not be warranted when the defendant moved
to a new address and knowingly failed to inform at least one of the jurisdictions where
the defendant was required to register of the change of address.

At least until there are more cases, the Commission should leave it to the courts to
determine based on the circumstances of the particular case whether this factor is
mitigating and how much.

G. Section 2A.3.6 Should Provide a Particular Sentence and Prevent
Double Counting.

Section 2A3.6, like other guidelines that cover mandatory minimums that can be
imposed alone or consecutively to a sentence for another offense (i.e., §§ 2B1.6 and
2K2.4), should provide for a particular sentence and should prohibit double counting.

In order to provide for a particular sentence for a conviction under 18 U.S.C. §
2250(c), the guideline should state that “the guideline sentence is the minimum term of
imprisonment required by statute.” This is because the statute provides for a range of
five to thirty years. Section 2K2.4, which applies to convictions under 18 U.S.C. §
924(c), which similarly provides for various ranges, uses that language. See USSG §
2K2.4(b). "For convictions under 18 1.S.C. § 2260A, “the term of imprisonment required
by statute” provides for a particular sentence because § 2260A states that the sentence is
fen years.

Sections 2B1.6 and 2K2.4 specifically prohibit application of a specific offense
characteristic for the same conduct that forms the basis of the consecutive mandatory
minimum when the guideline is applied in conjunction with an underlying offense. See
§2B1.6, comment. (n.2) (when this guideline is imposed in conjunction with a sentence
for an underlying offense, do not apply any specific offense characteristic for the transfer,
possession or use of a means of identification when determining the sentence for the
underlying offense); §2K2.4, comment. (n.4) (if a sentence under this guideline is
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imposed in conjunction with a sentence for an underlying offense, do not apply any
specific offense characteristic for possession, brandishing, use, or discharge of an
explosive or firearm when determining the sentence for the underlying offense).

Section 2250(c) provides that the mandatory minimum for conviction of a crime
of violence while in a failure to register status shall be consecutive to the punishment for
failure to register. As we understand it from our meeting with staff, there would be no
punishment for the underlying failure to register unless there was a separate charge and
conviction under section 2250(a). If a defendant was convicted under both sections
2250(a) and 2250(c), " the offense used to apply the specific offense characteristic under
§2A3.5(b)(1) and the crime of violence that forms the basis of the prosecution under §
2250(c) may be one and the same. Thus, an application note is needed stating: “If a
sentence under this guideline is imposed for a conviction under 18 U.S.C. § 2250(c) in
conjunction with a sentence for an underlying offense, do not apply any specific offense
characteristic for the same offense that forms the basis of conviction of a crime of
violence under 18 U.S.C. § 2250(c) when determining the sentence for the underlying
offense.”

Section 2260A provides that the mandatory minimum for committing an
enumerated felony involving a minor while “being required by Federal or other law to
register as a sex offender” shall be consecutive to the punishment for the conviction of
the enumerated felony. This does not appear to present a double counting issue if the
only convictions are under the statute defining the enumerated felony and under 18
U.S.C. § 2260A.

H. Disparate Impact of § 2250(c) and 8 2260A on Native Americans

We did not have a chance to fully answer the Commission’s question at the
February 14 hearing about what impact sections 2250(c) and 2260A will have on Native
Americans.

Section 2250(c) will have a disparate impact on Native Americans. It applies to a
person “described in subsection (&) who commits a crime of violence under Federal law
(including the Uniform Code of Military Justice), the law of the District of Columbia,
Indian tribal law, or the law of any territory or possession of the United States.”
Obviously-it will apply to crimes of violence under tribal Jaw. If “under Federal law” is
read to require that there be federal jurisdiction over the crime of violence itself (as it
apparently is intended, since it does not include “under state law™), then that provision
too would be applied to Native Americans more often than people of other races, since
Native Americans make up a larger percentage than any other race in the crime of
violence categories. See U.S. Sentencing Commission, Sourcebook of Federal
Sentencing Statistics, Table 4 (2006) (39.5% murder, 79.7% manslaughter, 53.2% sexual
abuse, 37.3% assault, with lower percentages in each category for Whites, Blacks and
Hispanics).

8This may violate the Double Jeopardy Clause.
12



A problem particular to the application of section 2250(c) to Native Americans is
that the crime of violence might be proved with a certified judgment from a tribal court
where the person had no lawyer. As the Sentencing Commission recognizes by
excluding tribal convictions from criminal history, this is a problem.

Section 2260A also will have a disparate impact on Native Americans.
Violations of 18 U.S.C. §§ 2241, 2242, 2243, and 2244, are sentenced under U.S.5.G. §§
2A3.1-2A3.4. While Native Americans comprise only 4.0 percent of all federal
defendants, they are 53.2 percent of those sentenced under §§ 2A3.1-2A3.4. See U.S.
Sentencing Commission, Sourcebook of Federal Sentencing Statistics, Table 4 (2006).
According to the FY 2006 Preliminary Quarterly Data Report, the average sentence for
sexual abuse is 101.1 months, twice the average for all offenses and the third highest of
all, with only murder and kidnapping higher. U.S. Sentencing Commission, Preliminary
Quarterly Data Report, Table 18 (FY 2006 through September 30, 2006). In November
2003, the Native American Advisory Group reported (based on data obtained by the
Commission) that the average sentence for state sex offenses in South Dakota was 81
months, for state sex offenses in New Mexico was 25 months, and for state sex offenses
in Minnesota was 53 months. See Report of the Native American Advisory Group at 21-
22 & n.38 (Nov. 4, 2003). Violations of 18 U.S.C. § 22435 are sentenced under §2A1.1,
along with any other kind of first degree murder. Native Americans make up 39.5% of
federal defendants sentenced for murder, though how many of these are prosecutions
under 18 U.S.C. § 2245 is not publicly available.

IE. Guidelines Applicable to Sex Offenses

A. The Guidelines and New Mandatory Minimams

Issue for Comment # 1 requests comment on how the Commission should
incorporate the mandatory minimums created or increased by the Adam Walsh Act into
the guidelines, suggesting four choices: (1) set the base offense level above the
mandatory minimum as in the drug guidelines, (2) set the base offense level at the lowest
level that reaches the mandatory minimum, (3) set the base offense level below the
mandatory minimum anticipating that frequently applied SOCs will result in a guideline
range that encompasses the mandatory minimum, or (4) allow USSG § 5G1.1(b) to
operate.

In our view, none of the options other than #4 is defensible unless either Congress
instructed the Commission to increase the guideline range to incorporate a mandatory
minimum (which it did not in the Adam Walsh Act), or the Commission, acting as an
independent expert body, determines that a particular mandatory minimum is good policy
rather than the product of politics. In the event the Commission makes the latter
determination, it should follow option #3.
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There is no empirical support for raising guideline sentences for sex crimes. The
Commission’s data shows that average sentence length in the categories covered by the
Adam Walsh Act has nearly doubled over the past five years.” And, not even counting
government sponsored departures under §§ 5K1.1 and 5K3.1, judges and prosecutors
conclude that sentences for sexual abuse are too high slightly more often than that they
are too low, and they frequently conclude that sentences in pornography, prostitution and
kidnapping cases are too high while infrequently concluding that they are too low."®

Mandatory minimums interfere with proportionality by treating different offenses
and offenders the same. See Brief Amicus Curiae of Senators Kennedy, Hatch and
Feinstein, United States v. Claiborne, 2007 WL 197103 **13, 28-29 (Jan. 22, 2007). The
Commission’s choice to incorporate mandatory minimums into the drug guidelines
across the board has resulted in disproportionately severe sentences and unwarranted
uniformity contrary to the goals of the Sentencing Reform Act. Id. at ** 21, 29, Based
on that experience, the Commission should not increase guideline sentences based on
mandatory minimums when Congress has not directed it to do so. Instead, it should
allow § 5G1.1(b) to operate when necessary.

Likewise, the Commission should not raise sentences for offenses that are not
subject to mandatory minimums to keep pace with sentences for offenses that are subject
to mandatory minimums. It would be a perverse notion of proportionality to spread the
problem to areas where it is not required. Nor should the Commission, as suggested at
the hearing on February 14, set the base offense level higher than the mandatory
mintmum so that defendants will have to plead guilty in order to get acceptance of
responsibility points in order to ensure that victims will not have to testify. Our
adversary system is designed to function through the presentation of evidence in court.

9 This table was prepared from Table 13 of the Sourcebooks for FY2002-FY2006.

Average Sentence Sexual Abuse (§§ Pornography Kidnapping (§ 2A4.1)
Length ZA3 1-2A3 4) Prostitution (§§ 2G1.1- (months)
{months) 2G3.2) (months)

2006 100.8 96.7 216.6

2005 75.4 75.0 148.3

2004 95.2 63.0 119.8

2003 73.0 63.5 160.1

2002 36.1 49.7 177.7

10 The following chart was prepared from Table 4 of the Preliminary Quarterly Data Report {(FY 2006
through September 30, 2006), excluding government sponsored below range sentences based on §§ 5K1.1
and 5K 3.1, but including other government sponsored below range sentences.

Total number cases Number/% below range Number/% above range
Sexual abuse (§§ 2A3.1-2A3.4)

221 22/10% 20/9%

Kidnapping {§ 2A4.1)

72 12/17% 1/1%
Pornography/Prostitution (§§

2G1.1-2G3.2)

1279 270/21% 53/4%
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We do not think that it is appropriate for the Commission to consciously design penalties
to ensure that that does not happen. It is especially inappropriate because Native
Americans will bear the brunt of the most severe mandatory minimum created by the
Adam Walsh Act.

B. Sexual Abuse. § 2A3.1

The Adam Walsh Act created a mandatory minimum of 30 years for a conviction
under 18 U.S.C. § 2241(c). Because this mandatory minimum will have a
disproportionate impact on Native Americans and for the other policy reasons noted in
the preceding section, no change should be made in the base offense level and § 5G1.1(b)
should be allowed to operate when necessary.

Failing that, we have two recormmendations. The proposed amendment starts
with a base offense level of 40 for a conviction under 18 U.S.C. § 2241(c), so that a
defendant in Criminal History Category I would start with a range of 292-365 months.
The proposed amendment appropriately avoids additional increases for conduct described
in section 2241(a) or (b), and for age of the victim, but includes all other specific offense
characteristics.

1. The guideline should ensure that the vuloerable victim
adjustment will not be applied based on age alone.

The proposed amendment, apparently inadvertently, would result in a 2-level
enhancement under §3A1.1(b) (vulnerable victim) based on age alone. The vulnerable
victim adjustment does not apply based on age alone “if the offense guideline provides
an ephancement for the age of the victim.” §3A1.1, comment. (n.2). The proposed
offense guideiine does not apply the enhancement for age (subsection (b)(2)) if the
defendant was convicted under section 2241(c). This is appropriate because age under 12
is inherent in the mandatory minimum upon which the guideline is based, but it falls
outside the exception as a result. Thus, the guideline should make clear that the
vulnerable victim enhancement does not apply based on age alone when the defendant is
convicted under 18 U.S.C. § 2241(c).

2. The base offense level should be set at 38 to ensure that
frequently applied SOCs will result in a guideline range that
does not exceed the mandatory minimum in most cases.

The proposed amendment would result in a sentence above the guideline range in
virtually every case in which the defendant was convicted under § 2241(c). It would add
2 Jevels if the victim was in the defendant’s custody, care or supervisory control; 4 levels
if the victim was abducted; or 2 levels if the defendant misrepresented his identity or
used a computer. It would seem that one of these would have to apply, since either the
child will be in the defendant’s care, custody or supervisory control (“broadly defined,”
see § 2A3.1, comment, (1. 3(A)), or the defendant will be a stranger who abducts the
child, or the defendant will be a stranger who entices the child by misrepresenting his
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identity or using a computer, or the defendant will use a computer to entice or facilitate
interstate travel of a “minor” who is not real or is a law enforcement officer. This is in
fact the case as confirmed by the cases involving convictions under § 2241(c) and
applying § 2A3.1."" Thus, under the proposed amendment, a level 42 (360-life) or 44
(life) would be virtually automatic. Thus, the Commission should set the base offense
level at no more than 38 anticipating that at least one 2-level SOC will apply and result in
a guideline range of 292-365 months in CHC I, which meets the mandatory minimum.

C. Sexual Abuse of a Ward. § 2A3.3

The Adam Walsh Act increased the statutory maximum for sexual abuse of a
ward under 18 U.S.C. § 2243(b) from one to 15 years, the same as that for sexual abuse
of a minor under 18 U.S.C. § 2243(a). The proposed amendment would either retain the
base offense level of 12 or raise it to 14, 16, 18 or 20.

1. The base offense level should remain at 12,
As the Commission has recognized all along, sexual abuse of a ward is less serious than
sexual abuse of a minor {(which has a base offense level of 18). Since non-consensual
sexual acts are prosecuted under 18 U.S.C. §§ 2241 or 2242, the offenses described in §
2243(a) and (b) are consensual sex acts that are illegal for reasons other than lack of
consent. Sexual abuse of a minor is illegal because of the victim’s age and the difference
in age. Sexual abuse of a ward is illegal because of the custodial relationship. The
former is with a child at an age that is deemed too young for consent. The latter is
consensual sex with an adult. The latter obviously is less serious.According to Table 28
of the 2006 Sourcebook, there were only 5 such cases in FY 2006, and the courts
sentenced within the guideline range in each case. Courts are free to sentence above the
guideline range if warranted.

2. The fictitious minor definition is inapposite in this guideline
and therefore contrary to the goal of simplification.

The proposed guideline would add the expanded definition of “minor,” including
“(B) an individual, whether fictitious or not, who a law enforcement officer represented
to a participant (i) had not attained the age of 18 years, and (ii) could be provided for the
purposes of engaging in sexually explicit conduct; or (C) an undercover law enforcement

11

The search term, da(2006) & 2241(c) & 2al 11, produced seven cases, five of which involved convictions
under § 2241(c) and described the facts of the case. In three of the cases, the victim was a young relative of
the defendant. In two of those, the defendant got the care, custody or supervisory control enhancement.
United States v. Sylvester Norman Knows His Gun I1l, 438 F.3d 913 (9" Cir. 2006); United States v. Ricks,
166 Fed. Appx. 37 (4" Cir. 2006). The third could have received that enhancement but did not for reasons
that were unexplained. United States v. Levering, 441 F 3d 566 (8% Cir. 2006). The fourth case involved a
fictitious child and the defendant got the enhancement for use of a computer to facilitate interstate travel.
United States v. DeCarlo, 434 F 3d 447 (6" Cir. 2006). In the fifth case, the defendant was a stranger to the
victim, and the defendant would have received the abduction enhancement but for a plea agreement in
which the prosecutor agreed it would not apply. Uhited States v. Preacher, slip op., 2006 WL 2095320
(D.Idaho July 27, 2006). ‘
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officer who represented to a participant that the officer had not attained the age of 18
years.” This seems entirely inapposite here and thus contrary to the goal of
simplification.

Cases involving other offenses that use the definition of “minor” in (B) involve
agents posing as parents offering fictitious minor children for sex, usually on the Internet
or telephone, but occasionally in person. Cases using the definition of “minor” in (C)
involve agents posing as minors on the Internet and/or on the telephone.

Section 2243(b) prohibits “knowingly engag[ing] in a sexual act with another
person who is-- (1) in official detention; and (2) under the custodial, supervisory, or
disciplinary authority of the person so engaging; or attempt[ing] to do so . . .in the special
maritime and territorial jurisdiction of the United States or in a Federal prison.” Section
2243(a), the subject of a different guideline, criminalizes sex with inmates who are
minors.

Not surprisingly, the only reported cases under section 2243(b) involve prison
guards baving sex with adult inmates. United States v. Vasquez, 389 F.3d 65 (2d Cir.
2004); United States v. Alter, 985 F.3d 105 (24 Cir. 1993). It is difficult to imagine how
an agent could represent to a defendant that a person under the defendant’s custodial
authority was a minor who could be provided for sex, or how an agent could pretend to
be a minor under the defendant’s custodial authority, much less that the defendant could
somehow misrepresent his identity to or use a computer o persuade an agent engaged in
such a subterfuge. Unless the Commission is aware of cases demonstrating that the
expanded definition could sensibly apply to sexual abuse of a ward, it should not be
added to this guideline.

D. Abusive Sexual Contact or Aftemnt, § 2A3.4

The Adam Walsh Act raised the statutory maximum in 18 U.S.C. § 2244(a)(5) for
sexual contact that would have violated section 2241(c) if it had been a sexual act from
ten years to life. The proposed amendment would increase the minimum offense level
from 20 to 22 if the victim was under 12. The Commission seeks comment in Issue # 4
on whether it should amend the guideline or whether the current guideline is adequate.

The current guideline is adequate. There is no mandatory minimum and no
directive even to consider raising the guideline range. Twenty-five cases were sentenced
under this guideline in FY 2006, 20 within the guideline range, two above the guideline
range, and three below the guideline range. See U.S.S.C., 2006 Sourcebook, Table 28.
Judges are able and willing to sentence outside the guideline range when appropriate.
Further, the proposed amendment, which would apply to Native Americans far more
frequently than to defendants of any other race, is not narrowly focused on convictions
under section 2244(a)(5), but could also apply to convictions under section 2244(1), (2)
or (3).
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E. Commercial Sex Act with an Adult, § 2G1.1

The Adam Walsh Act created a mandatory minimum of 15 years in 18 U.S.C. §
1591(b) for sex trafficking involving an adult. Again, no change should be made in the
base offense level and § 5G1.1(b) should be allowed to operate if necessary. We have
reviewed all of the cases on Westlaw involving a prosecution under 18 U.S.C. § 1591,
and found only one in which any alleged victim was an adult. See Unifed States v
Powell, slip op., 2006 WL 1155947 (N.D. I, Apr. 28, 2006). If the Commission rejects
our recommendation and creates a separate base offense level for convictions under 18
U.S.C. § 1591 involving an adult, then it should be a level 34 (not a level 36) because a
level 34 results in 151-188 months for a defendant in CHC 1, the first level to include the
mandatory minimum.

F. Commercial Sex Act, Coercion and Enticement. Transportation
Involving Minors, § 2G1.3

The Adam Walsh Act created a mandatory minimum of 15 years (180 months) in
18 U.S.C. § 1591(b)(1) for sex trafficking if the person was under 14; created a
mandatory minimum of 10 years (120 months) in 18 U.S.C. § 1591(b)(2) for sex
trafficking if the person was between the ages of 14 and 17; and increased the mandatory
minimum from 5 to 10 years (120 months) in 18 U.S.C. § 2422(b) (coercion or
enticement of a person under 18} and 18 U.S.C. § 2423(a) (transportation of a person
under 18).

The proposed amendment would create a new base offense level at or above 15
years (151-188 months or 188-235 months in CHC I) for convictions under 18 U.S.C. §
1591 in which the “offense involved conduct™ in which the victim was under 14; a new
base offense level at or above 10 years (97-121 months or 121-151 months in CHC ) for
convictions under 18 U.S.C. § 1591 in which the “offense involved conduct” in which
the victim was 14-17; and a new base offense level at or below 10 years (78-97 months
or 97-121 months in CHC 1) if the defendant was convicted under 18 U.S.C. § 2422(b) or
§ 2423(a). The guideline would retain all of the existing specific offense characteristics,
except that the increase for a minor under 12 in (b)(5) would not apply to convictions
under 18 U.S.C. § 1591 where the victim was under 14, For other offenses, that specific
offense characteristic would be decreased to 4 or 6 levels or retained at 8 levels.

1. The base offense levels for convictions under 18 USC §§ 1591,
2422(b) and 2423(a) should be set sufficiently below the
mandatory minimums so that frequently applied SOCs result
in a guideline range that does not exceed the mandatory
minimum in most cases.
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Apain, we believe that the base offense levels should remain unchanged and
USSG § 5G1.1(b) allowed to operate when necessary. Failing that, the Commission
should set the base offense levels sufficiently below the mandatory minimums so that
frequently applied SOCs will result in a guideline range that does not exceed the
mandatory minimum in most cases.

According to the recently published Guideline Application Frequencies for Fiscal
Year 2006 at 32, there were 194 cases sentences under USSG § 2G1.3 and 292 SOCs
were applied in those cases. This data indicates that at least one SOC applied in all cases
and that more than one applied in up to half the cases. However, the data does not reveal
which SOCs were applied to which offenses of conviction. (This guideline applies to
convictions under 8 U.S.C. § 1328, 18 U.S.C. §§ 1591, 2421, 2422, 2423 and 2425.)
And, even if broken down in that manner, the data would not reveal which SOCs could
have applied regardless of whether they were applied (due to a plea agreement or
otherwise). This would be the relevant inquiry in determining whether the proposed base
offense levels result in guideline ranges that only meet, or rather exceed, the mandatory
minimum in the majority of cases.

We have reviewed all appeals court cases in which the defendant was convicted
under 18 U.S.C. §§ 1591, 2422(b) or 2423(2) and sentenced under USSG § 2G3.1, or the
applicable guideline before November 1, 2004, USSG § 2G1.1, to see which of the SOCs
under the proposed guideline would apply in cases involving convictions under 18 U.S.C.
§§ 1591, 2422(b) and 2423(a). See Appendix B. In every case, the defendant was either
a parent or had supervisory control over a real minor so that (b)(1) would apply, and/or
exercised “undue influence” over a real minor so that (b)(2) would apply, or used a
computer to entice a fictitious minor so that (b)(3) would apply. See Appendix B, Table
1. Thirteen of fifteen cases under § 2422(b) involved a fictitious minor and all cases
under §§ 1591 or 2423(a) involved a real minor. In every case involving a real minor,
the “undue influence” SOC would apply. In every case involving a fictitious minor, the
computer enhancement would apply. In every case in which the SOC for parent or
supervisory control would apply, the “undue influence” SOC would also apply. In only
one case was the minor under 12 years old. Id.

a. The base offense level under subsections {a)(1) and
(a)(2) should be set at 30 and 26 respectively.
Convictions under 18 U.S.C. § 1591 must involve real minors because there is no
such thing as an attempt to violate the statute. Since a “commercial sex act” is an
element, the “commercial sex act™ SOC would apply in every case. And, given the broad
definition of “undue influence,” see Application Note 3(B), that SOC would also apply in
every case.

Thus, in the least aggravated case involving a minor less than 14 years old, the
guideline range resulting from a base offense level of 34 for a defendant in CHC I would
be 235-293 months, i.e., nearly five years above the mandatory minimum. If the base
offense level was 36, the range would be 292-365 months, i.e., nearly ten years above the
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mandatory minimum. To ensure that the guideline range does not exceed the mandatory
minimum, the Commission should set the base offense level under subsection (a)(1) at
30, resulting in a guideline range of 151-188 months for a defendant in CHC 1. See
Appendix B, Table 2.

Similarly, in the least aggravated case in which the minor was at least 14 but
under 18, the guideline range resulting from a base offense level of 30 for a defendant in
CHC I'would be 151-188 months, i.e , nearly three years above the mandatory minimum.
If the base offense level was 32, the range would be 188-235 months, i e., more than 5 %
years above the mandatory minimum. Thus, the base offense level under subsection
(a)(2) should be set at 26, resulting in a guideline range of 97-121 months for a defendant
in CHC I. See Appendix B, Table 2.

b. The base offense level for conviction under § 2422(b)
should be set at no more than 28.

In the thirteen cases under § 2422(b) involving fictitious minors, the computer
enhancement would apply; in the two cases that involved real minors, the sex act or
commercial sex act and undue influence SOCs would apply. See Appendix B, Table 1.
Thus, in the least aggravated case involving a fictitious minor, the guideline range
resulting from a base offense level of 28 for a defendant in CHC I would be 97-121
months. If the base offense level was 30, the range would be 121-151 months. In the
least aggravated case involving a real minor, the guideline range resulting from a base
offense level of 28 for a defendant in CHC I would be 121-151 months. If the base
offense level was 30, the range would be 151-188 months. The Commission should set
the base offense level for convictions under § 2422(b) at no more than 28, resulting in a
guideline range of 97-121 months in most cases, and 121-151 months in some cases. See
Appendix B, Table 2.

c. The base offense level for conviction under § 2423(a)
should be set at 26.

In every case under § 2423(a), at least two SOCs would apply. See Appendix B,
Table 1. Thus, in the least aggravated case, the guideline range resulting from a base
offense level of 28 for a defendant in CHC I would be 121-151 months. If the base
offense level was 30, the range would be 151-188 months. The Commission should set
the base offense level for convictions under § 2423(a) 4t level 26, resulting in a guideline
range of 97-121 months for a defendant in CHC 1. See Appendix B, Table 2.

2. Subsections (a)(1) and (a)(2) should be revised to ensure that
those base offense levels apply only if the mandatory minimum
applies.

As written, subsection (a)(1) can be read to apply even if the offense of

conviction is not subject to the applicable mandatory minimum. For example, suppose
the indictment alleges that the defendant transported a person in interstate commerce,
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knowing that the person had not attained the age of 18 years and would be caused to
engage in a commercial sex act, and the person had attained the age of 14 years but not
the age of 18 years, citing 18 U.S.C. §§ 1591(a)(1), (b)(2). The evidence at trial is that
the defendant transported a fifteen-year-old for prostitution and he is convicted. At
sentencing, the government contends that the base offense level under subsection (a)(1)
should apply because the offense allegedly “involved™ another minor who was 13. The
mandatory minimum would not apply in that case, and so the higher base offense level
should not apply either, We propose the following language:

(1) 30, if the defendant was convicted under 18 U.S.C. § 1591 and the
mandatory minimum under 18 U.S.C. § 1591(b)(1) applies;

(2) 26, if the defendant was convicted under 18 U.S.C. § 1591 and the
mandatory minimum under 18 U.S.C. § 1591(b)(2) applies;

3. The SOC for age should be limited to 4 levels. .

The proposed guideline states alternatives of 4, 6 or 8 levels for the SOC under
(b)(5) for a minor under the age of 12. Issue for Comment # 8 asks if the SOC should be
reduced to 4 levels if age is an element of the offense, but left at 8 levels otherwise. We
recommend that the SOC be reduced to 4 levels for all cases. The relevant inquiry would
seem to be what the guideline range is likely to be as a result of SOCs that will frequently
be applied if the offense involved a minor under 12, whether or not age is an element of
the offense.

Cases Involving Real Minors According to our analysis of convictions under §§
2422(b) and 2423(a), two of thirteen cases under § 2422(b), and all of eighteen cases
under § 2423(a) involved real minors, and in each case involving a real minor, at least
two 2-level increases would apply. See Appendix B, Table 1. Under our proposal of a
base offense level of 28 for convictions under § 2422(b), and a base offense level of 26
for convictions under § 2423(a), adding two 2-level increases and 4 levels for age results
in two cases at level 36 (188-235 months in CHC L, i e, 5 Y2 to 9 % years above the
mandatory minimum), and eighteen cases at level 34 (151-188 months in CHC 1, ie, 2 ¥
to 5 ¥ years above the mandatory minimum).

We have not analyzed cases involving convictions under the other statutes to
which this guideline applies, but we think it would be extremely conservative to say that
only one SOC other than age would apply to any conviction under any of these statutes if
the victim was a real minor under the age of 12. With a base offense level of 24, one 2-
level SOC for a factor other than age, and a 4-level SOC for the victim being under 12,
the total offense level would be at least 30, i e, 97-121 months in CHC 1. More likely,
there would be two SOCs for factors other than age, resuiting in a base offense leve] of
32,ie,121-151 months in CHC 1. This seems severe enough for offenses with no
mandatory minimum and statutory maxima of ten, twenty or thirty years.
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Further, in any case under any statute involving interstate travel with intent to
engage in a sexual act with a minor under 12, or a sexual act with a minor under 12, the
cross-reference to § 2A3.1 would apply, resulting in at least a level 36 (BOL 30 + 4 for
age under (b)(1) + 2 under (b)(3), (5) or (6)), i.e., 188-235 months in CHCI, 5 %t0 9 %
years above the mandatory minimum under §§ 2422(b) or 2423(a), and well above the
statutory maximum under most of the other statutes.

Cases Involving False Minors According to our analysis of convictions under §§
2422(b) and 2423(a), eleven of thirteen cases under § 2422(b), and no cases under §
2423(a) involved false minors, and in each case involving a false minor, at least the 2-
level increase under subsection (b)(3) would apply. See Appendix B, Table 1. Under our
proposal of a base offense level of 28 for convictions under § 2422(b), adding one 2-level
increase and 4 levels for age results in a level 34 (151-188 months in CHC I, ie.,2 % t0 5
Y years above the mandatory minimurn).

If the conviction is under any other statute, the total offense level would be 30 (24
+ 2 under (b)}(3) + 4 for age), i e., 97-121 months in CHC |, a sentence which is
sufficiently severe for offenses with no mandatory minimum involving false minors.
Further, agents control the age of the “minor” in these cases. The incentive to manipulate
sentence outcomes, which is a “significant source of continuing disparity in the federal
system,” U.S. Sentencing Commission, Fifteen Years of Guidelines Sentencing: An
Assessment of How Well the Federal Criminal Justice System is Achieving the Goals of
Sentencing Reform at 82 (2004), should be minimized when possible.

In any case under any statute involving interstate travel with intent to engage in a
sexual act with a minor under 12 (even if false), the cross-reference to § 2A3.1 would
apply, resulting in at least a leve] 36 (BOL 30 + 4 for age under (b)(1) + 2 under (b)(6)),
ie, 188-235 months in CHC, 5 Y2 to 9 ¥ years above the mandatory minimum under §§
2422(b) or 2423(a), and well above the statutory maximum under most of the other
statutes.

Issue for Comment #9 This issue for comment asks about the interaction of the
cross reference in § 2GG1.3(c)(3) and § 2A3.1 in cases involving a minor under the age of
12. First, it appears to ask if offense levels should be raised even further than in the
proposed amendments under either guideline in order to provide “proportionality”
between §2G1.3 and § 2A3.1, taking into account the new mandatory minimums. We
are unsure what this means, but if it means increasing sentences for offenses that are not
subject to new mandatory minimums in order to make those sentences “proportional” to
mandatory minimums, our answer would be *No.” Mandatory minimums interfere with
proportionality by treating different offenses and offenders the same, and the
Commission should therefore confine the damage and not raise sentences for other
offenses to keep pace with mandatory minimums.

Second, the issue for comment says that if the cross reference applied, the

resulting offense level under § 2A3.1 would be 34 (base offense level of 30 plus 4 for
age), and that if it did not apply but the victim was under 12, the resulting offense level
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under § 2G1.3 (using a base offense level of 28 or 30 for conviction under §§ 2422(b) or
2423(a) plus 8 for age) would be 36 or 38, then asks if the Commission should provide
higher base offense levels in § 2G1.3. This would seem to counsel in favor of lowering
the base offense levels or the age SOC in § 2G1.3, since the cross reference would never
be used if the sentence under § 2G1.3 was higher than under § 2A3.1. Under our
proposal (i.e., a base offense level of 28 for cases under § 2422(b), a base offense level of
26 for cases under § 2423(a), 4 levels for age in § 2G1.3(b)(5), and taking into account
the minimum other SOCs that would apply), the resulting offense level in the vast
majority of cases under §§ 2422(b) or 2423(a) would be 34 under § 2(G1.3, and 36 under
§ 2A3.1. This seems right if the cross-referenced guideline is intended to result in a
higher sentence than the original guideline.

4. The guidelines should resolve a circuit split by clarifying that
the “undue inflnence” SOC does not apply in cases involving
fictitious minors.

Subsection (b)(2)(B) adds two levels if a participant “unduly influenced a minor
to engage in prohibited sexual conduct.” Application note 3(B) states that the “court
should closely consider the facts of the case to determine whether a participant’s
influence over the minor compromised the voluntariness of the minor’s behavior,” and
that there is a rebuttable presumption of undue influence if the participant is at least 10
years older than the minor. The same SOC and application note appears in USSG §
2A3.2.

There has been a circuit split since 2003 as to the applicability of this SOC under
USSG § 2A3.2 when the “minor” is not real. The Seventh Circuit has held that since it
focuses on the impact of the defendant’s conduct on the victim’s behavior, it cannot
apply where the “minor” was not real. United States v. Mirtchell, 353 F.3d 552, 556-561
(7" Cir. 2003). Similarly, the Sixth Circuit has held that the SOC does not apply because
a false “minor™ is not persuaded at all in thought or deed and therefore cannot be “unduly
influenced.” United States v. Chriswell, 401 F.3d 459, 469 (6™ Cir. 2005). Only the
Eleventh Circuit has held otherwise. United States v. Root, 296 F.3d 1222 (11" Cir.
2002). The SOC was not applied or mentioned in eleven of the thirteen cases sentenced
under USSG § 2G3.1 or the previous version of USSG § 2G1.1 in which there was no
real minor. See cases listed in Appendix B involving false minors. However, the
Eleventh Circuit said in one case that the enhancement could have been applied but was
not. United States v. Panfil, 338 F.3d 1299 (11" Cir. 2003). In another case, the court
mentioned in passing that the Probation Officer had added the enhancement, but the
defendant did not challenge it so whether it properly applied was not discussed. United
States v. Armendariz, 451 F.3d 352 (5" Cir. 2006).

The Commission should make clear, in both USSG §§ 2A3.2 and 2G1.3, that the
Eleventh Circuit’s strained interpretation is wrong, and that the Sixth and Seventh
Circuits are correct that this SOC applies only when there was a real victim who had not
attained the age of 18. This is the right result because the voluntariness of a fictitious
minor’s behavior cannot be compromised. The Commission should resolve the circuit
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split to avoid unwarranted disparities between the Eleventh and other circuits, and to
minimize the impact of factor manipulation by law enforcement agents.

5. The guideline should make clear that the vulnerable victim
enhancement does not apply based on age alone for convictions
under 18 U.S.C, § 1591.

Like proposed § 2A3.1, proposed § 2G1.3 would, apparently inadvertently, result
in a 2-level enhancement under §3A1.1(b) (vulnerable victim) based on age alone if the
defendant was convicted under 18 U.S.C. § 1591. The vulnerable victim adjustment does
not apply based on age alone only if the offense guideline provides an enhancement for
the age of the victim. § 3A1.1, comment. (n.2). Under the proposed guideline, the
enhancement for age would not apply if subsection (a)(1) applied (according to
application note 5), and would not apply if subsection (a)(2) applied (because the minor
would never be undér 12). Thus, the guideline should make clear that the vulnerable
victim enhancement does not apply based on age alone when the defendant is convicted
under 18 U.S.C. § 1591].

G. Recordkeeping, § 2G2.5

The Adam Walsh Act added a statute containing certain recordkeeping
requirements for simulated sexual conduct and made it a misdemeanor subject to
imprisonment for not more than one year to violate those requirements in one of five
specified ways. See 18 U.S.C. § 2257A(f), (i). The Commission has proposed adding
this offense to § 2G2.5, and seeks comment in Issue #5 on whether it should encourage
an upward departure or instruct the court to apply an obstruction of justice enhancement
if the defendant refuses to allow inspection of records.

The Commission should not add an upward departure or refer the court to
obstruction of justice. Congress treated a refusal to allow inspection the same as the
other four ways of violating § 2257A(f). There are many reasons a business would not
allow inspection of its records other than to obstruct justice. The cross references in §
2G2.5 already cover efforts to conceal a substantive offense. The other offenses covered
by this guideline are felonies subject to imprisonment of five years. The cross references
will far exceed the one-year statutory maximum for a violation of 18 U.S.C. § 2257A(f).

H. Child Exploitation Enterprise. § 2G2.6

The Commission proposes base offense levels of 34, 35, 36 or 37 for this new
offense, 18 U.S.C. § 2252A(g), and asks what the base offense level should be given that
the statute requires a mandatory minimum of twenty years, and whether an increase for
~ use of a computer should be added especially if the base offense level is at the lower end
of the proposed options.
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Without knowing what kinds of fact patterns will give rise to prosecutions under
this statute, the Commission should not build any enhancement into the base offense
level, as the result would be unwarranted punishment every time the built-in factor did
not exist. If the Commission adds a computer enhancement, then in most cases, there
would be at least 2 levels for age, and another 2 levels for either a computer or
parent/guardian/supervisory control. A total offense level of 37 reaches the mandatory
minimum in CHC 1. Thus, the base offense level should be no more than 33.

The Commission should not provide a specific offense characteristic, or expand a
proposed offense characteristic, to cover offenses under § 1591 with adult victims. The
statute is entitled “Child Exploitation Enterprises.” If there is ever a conviction in which
the only victims are adults (which seems doubtful, see Part E, supra), that case should be
treated less severely than cases involving children. Further, the SOCs are not only
targeted at children. Subsection (b)(3), adding two levels for conduct described in §
2241(a) or (b) could very well apply to adults. In any event, in a rare case involving only
adult victims, if the guideline range is less than the mandatory minimum, § 5G1.1(b) will
operate.

This guideline should provide a decrease, or an invited downward departure, if
the defendant’s conduct was limited to possession, receipt, or solicitation of child
pornography and the defendant did not intend to traffic in such material. The statute
could be used to prosecute a defendant using an Internet chat room to solicit images of
sexually explicit depictions of children, even if the defendant never possessed or received
any such images. See 18 U.S.C. §§ 2252A(a)(3), 2252A(g)(2).

This guideline should also provide a decrease, or an invited downward departure,
if the only “victims” are not real minors but an agent posing as a minor or an agent’s
false representation that a “minor” is available for sexually explicit conduct.

I. Embedding Words or Digital Images, § 2G3.1

The proposed amendment would cover the new offense prohibiting knowingly
embedding words or digital images into the sourcecode of a website, 18 U.S.C. § 2252C,
by revising subsection (b){(2) to provide an enhancement if either a misleading domain
name (as prohibited by 18 U.S.C. § 2252B) or embedded words or digital images were
used withintent to deceive a minor into viewing material that is harmful fo minors. The
enhancement should remain at 2 and not be raised to 4. There is no discernible
difference between a misleading domain name and an embedded word or image, and no
reason has been given for raising the enhancement from 2 to 4 levels.

It is appropriate that there be no enhancement for use of a misleading domain
name or embedded words or images to mislead an adult into viewing obscene material.
The Commission has never done so with respect to misleading domain names, and no
reason appears for doing so now with respect to either misleading domain names or
embedded words or images.
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If the Commission feels it is necessary to increase the SOC at subsection (b)(2)
and/or add an enhancement for intent to mislead an adult based on the mere fact that the
new statute applicable to embedding words or digital images has higher statutory
maximums than the old statute applicable to misleading domain names, then it should
create a new guideline for embedding words or images rather than raising penalties for
misleading domain names.

J. False Statements in connection with a Sex Offense Investigation, §
2J51.2

The Adam Walsh Act amended 18 U.S.C. § 1001(a) to add that “[i]f the matter
relates to an offense under chapter 109A, 1098, 110, or 117, or section 1591, then the
term of imprisonment imposed under this section shall be not more than 8 years,” thus
rajsing the statutory maximum from 5 to 8 years. The proposed guideline suggests an
increase of anywhere from 2 to 12 levels.

Unlike the congressional directive that led to the extreme 12-level increase
reaching or exceeding the statutory maximum for every conviction under 18 U.S.C. §
1001 for a false statement in connection with a terrorism investigation, see Pub. L. 108-
458 § 6703(b), there is no congressional directive here. Congress obviously knows how
to tell the Commission to increase the guideline sentence for a false statement in
connection with an investigation of the crime du jowr. It did not do so here.

A policy of increasing the guideline sentence any time a statutory maximum is
increased is one the Commission does not consistently follow and should not follow
because the statutory maxima for various offenses do not reflect their relative
seriousness, but are more often than not the result of politics or mere happenstance. If a
judge wants to increase a sentence because a false statement in the course of a sex
offense investigation caused a serious problem, she can do so. The Commission should
not reach out to increase the guideline range here.

K. Repeat and Dangerous Sex Offenders Against Minors, § 4B1.5

The proposed amendment adds an offense against a minor under 18 U.S.C. §
1591 to the list of covered sex crimes, and states that an attempt to commit that offense is
covered, but there is no offense of attempt to violate 18 U.S.C. § 1591. We recommend
that the text be changed as follows: “(B) an attempt to commit any offense described in
subdivisions (A)i) through (iii) of this note; or (C) a conspiracy to commit any offense
described in subdivisions (A)(1) through (iv) of this note.”
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Option 1

§2A3.5.

(a)

(b)

APPENDIX A

Failure to Reocister as a Sex Offender

Base Offense Level:

(1) 16, if the offense that gave rise to the requirement to register was a Tier 11

offense;

(2) 14, if the offense that gave rise to the requirement to register was a Tier I

offense:

(3) 12, if the offense that gave rise to the requirement to register was a Tier I

offense.

Specific Offense Characteristics

(1) If, before sentencing, the defendant is convicted of an offense that occurred

during the failure to register status which is (A)(i) a sex offense against an
individual other than a minor; or (i) kidnapping or falsely imprisoning a
minor (unless committed by a parent or guardian), increase by 6 levels; or (B)
a sex offense against a minor, increase by 8 levels.

(2) If the sentence served for the offense that gave rise to the requirement to

register was iess than 13 months, decrease by two levels.

(3) If (A) subdivision (b)(1) does not apply and (B) for a period of ten or more

years between the date the defendant was convicted of the offense that gave
rise to the requirement to register and the date of the instant failure to register
offense (excluding any periods the defendant was in custody or civilly
committed for that offense), the defendant (i) was not convicted of an offense
punishable by more than one year, (ii) was not convicted of a sex offense, and

_(111) successfully completed any supervised release, probation, parole or sex
offender treatment in connection with the offense that gave rise to the
requirement to register, decrease by two levels.

(4) If the defendant voluntarily attempted to correct the failure to register,

decrease by 4 levels.

Avpplication Notes

I

Definitions

“Minor” is an individual who had not attained the age of 18 years.



“Individual other than a minor” is (A) an individual who had attained the age of
18 years; (B) an individual, whether fictitious or not, who a law enforcement
officer represented to the defendant (1) had not attained the age of 18 years, and
(i1) could be provided for the purposes of engaging in sexually explicit conduct;
or () an undercover law enforcement officer who represented to the defendant
that the officer had not attained the age of 18 years.

“Sex offense™ has the meaning given that term in 42 U.S.C. § 16911(5), except
that kidnapping and false imprisonment are not included.

“Tier I offense,” “Tier II offense,” and “Tier I1I offense” have the meaning given those
terms in 42 U.S.C. § 16911(2), (3) and (4) respectively.

2. Departures

(A A downward departure may be warranted if the defendant did not comply or
attempt to comply with the requirement to register because of circumstances to which he
did not intentionally contribute.

(B)  The Sex Offender Registration and Notification Act requires that a person
convicted of a sex offense register in each jurisdiction in which the person currently
resides, is employed, and/or is a student, and in the jurisdiction in which the person was
convicted if different from the jurisdiction in which the person resides. See 42 U.S.C. §§
16911(11), (12), (13), 16913(a). A downward departure may be warranted if the
defendant was registered in at least one but fewer than all jurisdictions in which the
defendant resided, was employed, and/or was a student. The departure would not be
warranted if the defendant moved to a new address and knowingly failed to inform at
least one of the jurisdictions where the defendant was required to register of the change
of address.

§2A3.6. Agoravated Offenses Relating to Registration as a Sex Offender

(a) If the defendant is convicted under 18 U.S.C. § 2250(c), the guideline
sentence is the minimum term of imprisonment required by statute.
Chapters Three (Adjustments) and Four (Criminal History and Criminal
Livelihood) shall not apply to that count of conviction.

(b) If the defendant is convicted under 18 U.S.C. § 2260A, the guideline
sentence is the term of imprisonment required by statute. Chapters Three
(Adjustments) and Four (Criminal History and Criminal Livelihood) shall
not apply o that count of conviction.

Application Notes




1. In General. Sections 2250(c) and 2260A of Title 18, United States Code, provide
mandatory minimum terms of imprisonment that are required to be imposed
consecutively to sentences for other offenses. Accordingly, the guideline sentence for a
defendant convicted under 18 U.S.C. § 2250(c) is the minimum term of imprisonment
required by statute, and the guideline sentence for a defendant convicted under 18 U.S.C.
§ 2260A is the term of imprisonment required by statute.

2. Inapplicability of Chapter Two Enhancement. If a sentence under this guideline
is imposed for a conviction under 18 U.S.C. § 2250{c) in conjunction with a sentence for
an underlying offense, do not apply any specific offense characteristic for the same
offense that forms the basis of conviction of a crime of violence under 18 U.S.C. §
2250(c) when determining the sentence for the underlying offense.

3. Inapplicability of Chapters Three and Four. Do not apply Chapters Three
(Adjustments) and Four (Criminal History and Criminal Livelihood) to any offense
sentenced under this guideline. Such offenses are excluded from application of those
chapters because the guideline sentence for each offense is determined only by the
relevant statute. See §§3D1.1 (Procedure for Determining Offense Level on Multiple
Counts) and 5G1.2 (Sentencing on Multiple Counts of Conviction).




Option 2

§2A3.5. Failure to Register as a Sex Offender

{a) Base Offense Level:

(1) 16, if the offense that gave rise to the requirement to register was a Tier III
offense;

(2) 14, if the offense that gave rise to the requirement fo register was a Tier 11
offense;

(3) 12, if the offense that gave rise to the requirement to register was a Tier I
offense.

(b) Specific Offense Characteristics [in Option 2, some or all of these SOCs could
be converted to encouraged downward departures]

(1) If the sentence served for the offense that gave rise to the requirement to
register was less than 13 months, decrease by two levels.

(2) If, for a period of ten or more years between the date the defendant was
convicted of the offense that gave rise to the requirement to register and the date
of the instant failure to register offense (excluding any periods the defendant was
in custody or civilly committed for that offense), the defendant (A) was not
convicted of an offense punishable by more than one year, (B) was not convicted
of a sex offense, and (C) successfully completed any supervised release,
probation, parole or sex offender treatment in connection with the offense that
gave rise to the requirement to register, decrease by two levels.

(3) If the defendant voluntarily attempted to correct the failure to register,
decrease by 4 levels.

Application Notes
1. De“finitions

“Sex offense” has the meaning given that term 11 42 U.S.C. § 16911(5).

“Tier I offense,” “Tier I offense,” and “Tier I1I offense” have the meaning given those
terms in 42 U.S.C. § 16911(2), (3) and (4) respectively.

2. Departures



(A A downward departure may be warranted if the defendant did not comply or
atternpt to comply with the requirement to register becanse of circumstances to which he
did not intentionally contribute.

(B)  The Sex Offender Registration and Notification Act requires that a person
convicted of a sex offense register in each jurisdiction in which the person currently
resides, 1s employed, and/or is a student, and in the jurisdiction in which the person was
convicted if different from the jurisdiction in which the person resides. See 42 U.S.C. §§
16911(11), (12), (13), 16913(a). A downward departure may be warranted if the
defendant was registered in at least one but fewer than all jurisdictions in which the
defendant resided, was employed, and/or was a student. The departure would not be
warranted if the defendant moved to a new address and knowingly failed to inform at
least one of the jurisdictions where the defendant was required to register of the change
of address.

§2A3.6. Aggravated Offenses Relating to Registration as a Sex Offender

(a) If the defendant is convicted under 18 U.S.C. § 2250(c), the guideline
sentence is the minimum term of imprisonment required by statute. Chapters
Three (Adjustments) and Four (Criminal History and Criminal Livelihood)
shall not apply to that count of conviction.

(b) If the defendant is convicted under 18 U.S.C. § 22604, the guideline sentence
is the term of imprisonment required by statute. Chapters Three
(Adjustments) and Four (Criminal History and Criminal Livelihood) shall not
apply to that count of conviction.

Application Notes

1. In General. Sections 2250(c) and 2260A of Title 18, United States Code, provide
mandatory minimum terms of imprisonment that are required fo be imposed
consecutively to sentences for other offenses. Accordingly, the guideline sentence for a
defendant convicted under 18 U.S.C. § 2250(c) is the minimum term of imprisonment
required by statute, and the guideline sentence for a defendant convicted under 18 U.S.C.
§ 2260A is the term of imprisonment required by statute.

2. Inapplicability of Chapters Three and Four. Do not apply Chapters Three
(Adjustments) and Four (Criminal History and Criminal Livelihood) to any offense
sentenced under this guideline. Such offenses are excluded from application of those
chapters because the guideline sentence for each offense is determined only by the
relevant statute. See §§3D1.1 (Procedure for Determining Offense Level on Multiple
Counts) and 5G1.2 (Sentencing on Multiple Counts of Conviction).

3. Upward Departure. If the defendant was convicted under 18 USC § 2250(c), an

upward departure may be warranted if the crime of violence was a sex offense as defined
in 42 U.S.C. § 16911(5).




APPENDIX B

TABLE 1
Statute of | Realor Facts that Would Support Enhancements under
Convic- False Proposed 2G:1.3
tion Minor
Case {(b)(1) (bX2) (bX(3) (b)4) (a) | (B)(3)
(A) {A) computer | sex act; | under 12
parent; misrep {A)to (B)
(B) identity; | entice commer-
SUpvy (B) minor, cial sex
control undue {B)to act
influence | solicit
another
S v. Madison, 18 USC Real (16) undue commer- | N/A
2007 WL 437680 1591 influence cial sex
{11th Cir. 2007) act
*US v. Sutherland, 18 USC Real undue commer- | N/A
191 Fed. Appx. 737 | 1591 {unstated influence cial sex
(10" Cir. 8/11/06) but at act
least 12
and not
vet 16}
US v. Jimenez- 18 USC Real undue commer- | N/A
Calderon, 1591 {appears influence cial sex
183 Fed. Appx. 274 to be 16 or act
{3d Cir. 6/9/06) more)
*J8 v. Sims, 18 USC Real {16) undue commer- | N/A
161 Fed. Appx. 849 | 1591 influence cial sex
(11* Cir. 1/4/06) act
*US v. Wild, 18 USC Real (14 undue commer- | N/A
143 Fed Appx. 938 | 1591 & 16) influence cial sex
(10™ Cir 8/4/05y* act
US v. Bohannon, 18 USC False entice
2007 WL, 273473 24322(b) minor
(11" Cir. 2/1/07)
US v. Armendariz, 18 USC Faise entice
451 F.3d 352 (5 2422(b} minor
Cir. 2006)
US v. Sinss, 18 USC False entice
428 F.3d 945 2422(b) nHROr
(10® Cir. 2005)
US v. Searcy, 18 USC False entice
418F 3d 1193 2422() minor
(11" Cir. 2005)
TS v. Thomas, 18 USC False entice
410 F 3d 1235 2422(b) minor
(10" Cir. 2005)
US v. Crayton, 18 USC False entice
143 Fed. Appx. 77 24224b) Tnor
(10" Cir. 6/8/05)
US v. Riccardi, 18 USC Real undue sex act
405 F.3d 852 2422(b) influence




(10" Cir. 2005)

US v. Pipkins,

18 USC

Real

mdue commer-
378 F.3d 1281 2422(b) infizence cial sex
(11" Cir. 2004) act
US v Murreli, 18 USC False entice
368 F.3d 1283 2422() minor
(11" Cir. 2004)
US v. Morton, 18 USC False entice
364 F 3d 1300 2422(b) ninor
(11® Cir, 2004)
US v. Orrepa, 18 USC False entice
363 F.3d 1093 2422(b) minor
(11" Cir. 2004)
US v. Miranda, 18 USC False entice
348 F.3d 1322 2422(b) minor
(11" Cir, 2003
US v. Payne, 18 USC False entice
77 Fed. Appx. 772 2422b) minor
(6 Cir. 2003)
US v, Panfil, 18 USC False entice
338F.3d1299 2422(b) minor
(11% Cir. 2003)
US v. Angle, 18 USC False entice
234F.3d326 2422(b) minor
(7* Cir. 2000) '
*US v. Sutherland, 18 USC Real undue commer-
191 Fed. Appx. 737 | 2423(a) influence cial sex
(10" Cir. 8/11/06) act
US v. Diaz, 18 USC Real undue commer-
170 Fed. Appx. 884 | 2423(a) mfluence cial sex
(5™ Cir. 3/15/06 ‘ act
*US v. Sims, 18 USC Real uadue cormer-
161 Fed Appx. 849 | 2423(a) influence cial sex
(11" Cir. 1/4/06) act
USv. York, 18 USC Real supvy undue sex act
428 F.3d 1325 2423(a) control influence
(11" Cir. 2005)
*US v. Wild, 18 USC Real undue comuner-
143 Fed. Appx. 938 | 2423(a) influence cial sex
(10™ Cir. 8/4/05) act
US v. Elliott, 18 USC Real undue sex act
130 Fed Appx. 365 | 2423(a) influence
(11" Cir, 5/4/05)
US v. Jeakins, 18 USC Real supvy undue sex act under 12
116 Fed Appx. 909 | 2423(a) control influence
(9% Cir. 12/2/04)
US v. Hayward, 18 USC Real supvy undue
359 F.3d 631 2423(a) control infiuence
{3d Cir. 2004)
US v. Long, 18 USC Real supvy undue - sex act

S




328 F.3d 655 2423(a) control influence

{D.C. Cir. 2003)

US v. Hersh, 18 USC Real SuUpvy undue sex act
297F.3d 1233 2423(a) control influence

(11™ Cir. 2002) ,

US v. Spruill, 18 USC Real undue ' commer-
296 F.3d 580 2423(a) influence cial sex
(7" Cir. 2002) act

US v, Williams, 18 USC Real undue COmmImer-
291 F 34 1180 2423(a) influence cial sex
(9™ Cir. 2002) act

US v. Evans, 18 USC Real undue commer-
285 F.3d 664 2423(a) influence cial sex
(8" Cir. 2002) act

US v. Evans, 18 USC Real undue commer-
272 F3d 1069 2423(a) influence cial sex
(8 Cir. 2001) act

US v, Willard, 18 USC Real parent undue sex act

8 Fed. Appx. 743 2423(a) influence possible
(9™ Cir. 2001)

US v. Lawrence, 18 USC Real supvy undue sex act
187 F3d 638 2423(a) control influence

(6" Cir. 1999)

1JS v. Anderson, 18 USC Real undue COmmer-
139 F.3d 291 2423(a) influence cial sex
(1* Cir. 1998) act

US v. Vang, 18 USC Real undue sex act
139 F 34 902 2423(a) influence

(7" Cir. 1998)

This chart contains cases resulting ffom the following Westlaw search in the CTA database. (1591!
2422(B) 2423(A)) & (2G1 .31 2G1.11) The search resulted in 38 cases in which the defendant was
convicted under 18 U.S8.C. §§ 1591, 2422(b) or 2423(a) Three of the cases contained insufficient facts
about the case to tell which SOCs would have applied. The three cases marked with an asterisk (*)
involved convictions under both section 1591 and 2423(a).




TABLE 2

Statute of Applica- | Guideline Range in | Guideline Range | Defenders®
Convic-tion { ble CHC1, USSC in CHC 1, USSC | Proposed

Manda- Alternative 1 Alfernative 2 Alternative

tory

Minimum
US v. Madison, 18 USC 180 M+2+2=38= 36+2+2=40= 3042+2=34 =
2007 WL 437680 | 1591(b)(1) months 235-293 monthg 292-365 months 151-188 months
{11th Cir. 2007)
US v. Sutherland, | 18 USC 180 4 4+24+2=38= 6+2+2=40= 0+2+2=34=
191 Fed. Appx. 1591(b¥1) months 235.293 months 292-365 months 151-188 months
737
(10" Cir. 8/11/06
US v, Jimenez- 18 USC 180 34+2+2=38= 6+2+2=40= 30+24+2=34=
Calderon, 1591(b)(1) months 235-293 months 292-365 months 151-188 months
183 Fed. Appx.
274 (3d Cir.
6/9/06)
US v. Sims, 18 USC 180 34+2+2=38= 36+2+2=40= 0+2+2=34~=
161 Fed. Appx. 1591(b)}(1} months 235-293 months 292-365 months 151-188 months
849
(11" Cir. 1/4/06)
US v. Wild, 18 USC 180 34+2+2=38= 36+2+2=40= +2+2=34=
143 Fed. Appx. I591(b¥ 1) months 235-293 months 292-365 months 151-188 months
938
(10™ Cir. 8/4/05)
US v. Madison, 18 USC 120 0+2+2=34= 32424+2=36= 2642 4 2 =30 =97.
2007 WL 437680 | 1591(b)(2) months 151-188 months 188-235 months 121 months
{11th Cir. 2007)
US v Sutherland, | 18 USC 120 3042+ 2 =34 == 2+42+2=36= 26+24+2=30=97-
191 Fed. Appx. 1591(b)(2) months 151-188 months 188-235 months 121 months
737
(10" Cir. 8/11/06
US v. Jimenez- 18 USC 120 0+2+2=34= 3242+2=36= 26+2+2=30=97-
Calderon, 1591(b)2) months 151-188 months 188-235 months 121 months
183 Fed. Appx.
274 (3d Cir.”
6/9/06)
US v. Sims, 18 USC 120 0+2+2=34= 32424+2=30= 26+2+2=30=97.
161 Fed Appx. 1591 (b¥2) | months 151-188 months 188-235 months 121 months
849
(11" Cir. 1/4/06)
US v. Wild, 18 USC 120 30+2+2=34= I2+2+2=36= 26+2+2=30=97.
143 Fed Appx. 1591 (b)(2) | months 151-188 months 188-233 months 121 months
938
(10" Cir. 8/4/05)
US v. Bohannon, 18 USC 120 28 +2=30=097.121 | 30+2=32=121- | 28+2=30=97-121
2007 WL 273473 | 2422(b) months months ) 151 months months




(11" Cir. 2/1/07)

US v. Armendariz, | 18 USC 120 28+2=30=97-121 [30+2=32=121- | 28+2=30=97-12]
451 F.3d 352 (3® 2422(b) months months 151 months months

Cir, 2006)

US v. Sims, 18 USC 120 28+2=30=97-121 | 30+2=32=121- | 28+2=30=97-121
428 F.3d 945 2422(b) months months 151 months months

(10" Cir. 2005) '

US v. Searcy, 18 USC 120 2842=30=97-121 | 30+2=32=121- | 28+ 2=30=07-12]
418 F.3d 1193 2422(D) months months 151 months months

(11" Cir. 2005)

US v. Thomas, 18 USC 120 28+ 2=30=907.121 | 30+2=32=121- | 28+2~=30%=97-121
410 F.3d 1235 2422(b}) months months 151 months months

(10* Cir. 2005)

US v, Crayton, I8 USC 120 28+2=30=07-121 | 30+2=32=121- | 28+2=30=97-121
143 Fed. Appx. 77 | 2422(b) months months 151 months months

(10" Cir. 6/8/05)

US v. Riccardi, 18 USC 120 28+2+2=32= 30+2+2=34= 2842+2=32=
405 F.3d 832 2422(b} months 121-151 months 151-188 months 121-151 months
(10" Cir. 2005}

US v. Pipkins, 18 UsC 120 28+2+2=32= 30+2+2=34= 28+2+2=32=
378 F.3d 1281 2422(b) months 121-151 months 151-188 months 121-151 months
(11" Cir. 2004)

US v. Murrell, 18 USC 120 28+2=30=97-121 |30+2~32=121- | 28+2=30=97-121
368 F.3d 1283 2422(b) months months 151 months months

(11" Cir. 2004)

US v. Morton, 18 USC 120 28+2=30=07.121 | 30+2=32=121- | 28+2=30~97-121
364 F 34 1300 2422(b) months months 151 months months

(11" Cir. 2004)

US v. Orrega, 18 USC 120 284 2=30=97-121 1 30+2=32=121- | 28+2=30=97-121
363 F.3d 1093 2422(1) months months 151 months months

(11" Cir. 2004)

US v, Miranda, 18 USC 120 28+ 2=30=97-121 {30+2=32=121- | 28+2=30=97-121
348 F.34 1322 2422(b) months months 151 months months

(11" Cir. 2003 :

LIS v. Payne, 1§ USC 120 28+2=30=97-121 | 30+2=32=121. | 28+2=30~97-121
77 Fed. Appx. 772 § 2422(b) months months 151 months months

(6™ Cir. 2003)

US v. Pandil, 18 UJSC 120 2842=30=97-121 | 30+2=32=121- | 284 2=30=97-121
338 F.3d 1299 2422(b) months months 151 months months

(11™ Cir. 2003)

US v. Angle, 18 USC 120 28+2=30=97-121 1 30+2=32=121- |28+2=30=97-121
234 F.3d4326 2422(b) months months 151 months months

(7" Cir. 2000)

US v. Sutherland, | 18 USC 120 BT+ =32 30+2+2=34= 20+ 2+2=30=97.
191 Fed Appx. 2423(a) months 121-151 months 151-188 months 121 months

737

(10" Cir. 8/11/06

US v. Diaz, 18 USC 120 284+2+2=32= 0+242=34= 26+2+2=30=97-
170 Fed. Appx. 2423(a) months 121-151 months 151-188 months 121 months

884

(5" Cir. 3/15/06

US v. 8ims, 18 USC 120 28+2+2=32= 0+2+2=34= 26+2+2=30=97-
161 Fed. Appx. 2423(a) months 121-151 months 151-188 months 121 months

849




(11" Cir. 1/4/06)

US v. York, 18 USC 120 28+2424+2=151- [30+2+2+2=36 | 26+2+2+2=32=
428 F3d 1325 2423(a) months 188 months = 188-235 months 121-151 months
(11™ Cir, 2005)

US v. Wild, 18 USC 120 28424+2=32= 0+2+2=34= 26+2+2=30=97-
143 Fed. Appx. 2423(a) months 121-151 months 151-188 months 121 months

938

(10" Cir. 8/4/05)

US v. Elliott, 18 USC 120 28+2+2=32= 0+24+2=34= 26+2+2=30=97-
130 Fed. Appx. 2423(a) months 121-151 months 151-188 months 121 months

365

(11" Cir. 5/4/05)

US v. Jeakins, 18 USC 120 2B+2+2+2+04,6 |30+2+2+2+[4, | 2642+2+24+4=
116 Fed Appx. 2423(a) months orB8]=38o0r40ard2 | 6or8]=40o0r42 36 = 188-235 months
909 =235-293, 292-365 or 44 = 292-365,

(9™ Cir. 12/2/04) or 360-life 360-life, life

US v. Hayward, 18 USC 120 28+2+2=32= 0+2+2=34= 20+2+2=30=97-
359 F 3d 631 2423(a) mouths 121-151 months 151-188 months 121 months

{3d Cir. 2004)

US v. Long, 18 USC 120 28+2+2+2=151- |30+2+2+2=36 [26+2+2+2=32=
128 F.3d 655 2423(a) maonths 188 months = 188-235 months | 121-15] months
{D.C. Cir. 2003)

US v. Hersh, 18 USC 120 28+24+2+2=151- [30+242+236 | 26+2+2+2=32=
297F 341233 2423(a) months 188 months = 188-235 months 121-151 months
(11" Cir, 2002)

US v. Spruill, 18 USC 120 WH2A42=3) e 30+2+2=34= 26 +2+2=30=97-
296 F 3d 580 2423(8) months 121-151 months 151-188 months 121 months

(7" Cir. 2002)

US v. Williams, 18 USC 120 28+2+2=32= 0+24+2=3= 26+2+2=30~97-
291 F3d 1180 2423(=2) months 121-151 months 151-188 months 121 months

(9" Cir. 2002)

US v, Evans, 18 USC 120 284+24+2=32= 30+2+2=34= 26+2+2=30=97-
285 F.3d 664 2423(a) months 121-151 months 151-188 months 121 months

(8" Cir. 2002)

US v. Evans, 18USC 120 284242 30 e 304+2+2=34= 26+2+2=30=97-
272 ¥.3d 1069 24323(a) months 121-151 months 151-188 months 121 months

(8" Cir. 2001)

US v. Willard, 18§ USC 120 28+2+2+2=15]- |30+24+2+2=36 |26+2+2+2=32=
8 Fed. Appx 743 | 2423(a) months 188 months = 188-235 months | 121-151 months

(9" Cir, 2001)

US v. Lawrence, 18 USC 120 +2+2+2=151- | 30+2+24+2=36 | 264+2+2+2=32=
187 F 3d 638 2423(2) months 188 months = 188-235 months 121-151 months

(6™ Cir. 1999)

S v. Cavallo, 18 USC 120 W+2+2=32= 30+2+2=34= 26+2+2=30=97-
185 F.3d 875 2423(a) months 121-15] months 151-188 months 121 months

(10" Cir. 1999)

US v. Anderson, 18 USC 120 28+2+2=12= 30+2+2=34= 20+2+2=30=97-
139 F.3d 291 2423(a) months 121-151 months 151-188 months 121 months

(1* Cir, 1998)

US v. Vang, 18 USC 120 B+2+2=32= WN+2+2=34 = 26+2+2=30=97.
139 F.3d 902 2423(a) months 121-151 months 151-188 months 121 months

(7" Cir. 1998) '




