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FPROCEEDTINGS

CHAIRMAN MEITES: My name is Tom Meites, and I
am the chair of the Operations and Regulations
Committee. The other members, Lillian and Mike, are
here. And I will call our meeting to orde£.'

I have asked the president if it’s all right
if we end early. He indicated it was.

MR. ERLENBORN: As a matter of fact, I
encourage it.

CHAIRMAN MEITES: Right. So if we do, we do.

Aall right. The first item on our agenda is
set out in the meeting book. The first item is
approval of our agenda, and I’'ll ask for a motion to
that effect.

MOTTION

MR. McKAY: So move.

CHAIRMAN MEITES: Seconded?

MS. BeVIER: Second.

CHAIRMAN MEITES: The agenda ié approved.

Next item is approval of the minutes of our
meeting on June 27, 2003, which are alsd'in the

materials. Do I hear a wmotion to that effect?
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MOTTION

MS. BeVIER: So moved.

MR. McKAY: Second.

CHAIRMAN MEITES: And it is approved.

We now begin the formal agenda. -Let ae give
you a brief overview of -- we’re going to start out
with an informational report on the responsibilities of
the Office of Compliance and Enforcement. We thought
this made sense as background to really the rest or
almost all the rest of our agenda, which is to review
outstanding and open and potential rulemakings.

But we thought it made sense that before we
started talking about rules, that we get some idea of
how the rules that are adopted byithis board actually
are implemented.

So I'll start with the -- I ask for the staff
whe was going to present this report to step forward
and begin.

MR. EIDLEMAN: Mr. Chairman, John ﬁidleman,
acting vice president for compliance and
administration. With me is Mr. Danilo Cardona, who is

the director of the Office of Compliance and
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Enforcement.

Members of the committee, board members, thank
you very much for this opportunity to give you this
brief overview of the work of the Office of Compliance
and Administration (sic). -

OCE is the cffice at the Corporation that
discharges our cobligation under Section 1006 of the LSC
Act to ensure the compliance of recipients with the
provisions of the statute, regulations, congressional
appropriations, guidelines, and rules.

OCE strives to conduct compliance with a
system that has integrity and that all participants,
boﬁh LSC and recipients, are confident addresses their
interest in a fair way and ensures compliance.

OCE's current staff has existed since Congress
in fiscal year 2001 appropriations mandated that OCE
hire additional staff to conduct routine investigations
of L8C's recipients to account for their compliance.
The primary way that this review of recibients’
compliance is accomplished is through the case service
report and case management system onsité ﬁeviews known

as CSR/CMS reviews. I'll speak about those in a little
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bit wmore detail later.

OCE has a number of responsibilities, and they
include:

To réview, assess, and respond to public
complaints against LSC recipients. -

To provide prior approval to recipients for
major expenditures of LSC funds under Regulation 1630.

To review and respond to recipient request for
waiver related to private attorney involvement
requirements, fund balances, and fund deficits under
Regulation 1614 and 1628.

To review and approve recipient sub-grant
agreements under 1627.

To review and approve recipient retainer
agreements and intake forms under Regulation 1611.

To provide follow-up activities related to
recipient gquestioned cost under Regulation 1630.

To provide follow-up in accordance with the
OMB Circular A-50 teo the findings and recomﬁéndations
contained in the recipient‘s audited financial
statements. -

To review recipients audited financial
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statements to ascertain compliance with the LSC
accounting guide for recipients.

To routinely conduct investigations to account
for the compliance ¢f recipients with the congressional
requirements, the LSC Act,,régulations, inséructions,
guidelines, and grant assurances.

And to provide technical assistance to LSC
recipients when we are on site as requested by
recipients or suggested by the Corporation, and to
conduct new executive director training requested by
recipients. h

All this work is done, obviously, in
conjunction with our other offices, and we coordinate
with the Office of Program Performance when scheduling
our visits.

An important device used by OCE to carry out
its work is the use of onsite review process. There
are five types of reviews that require OCE to have a
presence on site. These reviews are: ﬁhe CSR/CMS
reviews; complaint investigations; technical assistance
reviews; LSC regulation training and neﬁ éxecutive

director training; and the A-50 follow-up reviews.
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This fiscal year, OCE at the end of the year
will have conducted 40 onsite reviews. Today I‘1l
concentrate on the first type, the CSR/CMS review,
which is utilized by OCE to routinely assess compliance
with LSC regulatory requirements and congressianal
restrictions.

The major cobjectives of this type of review
are to assess the following policies and procedures
adopted by recipients:

First, under 1611, the guidelines to determine
financial eligibility.

Second, retainer agreements under Part 1611.

Thira, to assess what constitutes a case, as
reguired by 1620.

Fourth, eligibility of clients under 1626
concerning citizenship and eligible aliens.

Fifth, establishing priorities as required
under 1620.

Sixth, contemporanecus timekeeping'records
that support activities for which funds are expended
under 1635. |

Seventh, that the recipients are Zollowing
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1636 by adeguately identifying clients and giving a
statement of facts in any cowmplaint that is filed in
court or in pre-complaint settlement negotiations.

Eighth, under 1614 concerning the private
attorney involvement, that the regulation—ié being
followed.

And ninth, for use of non-LSC funds under
1610,

This review also assesses a recipient’'s

compliance with basic client eligibility, intake, and

case management, regulation, and statutory reqguirements

to ensure that recipients are correctly implementing
the 2001 CSR handbook, and to determine the cost of any
significant noncompliance with any legal authorities.

In selecting a recipient for a CSR/CMS review,
the following criteria is utilized:

First of all, OCE reviews the self-inspection
reports and the general CSR statistics that we receive
from recipients. They also look at theriength of time
since the last wvisit conducted by LSC; review any
sarious complaints filed against the reéiﬁient; review

the compliance findings reported in the audit report;
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and any congressional reguests.

Once a recipient is selected for a visit, a
telephone call is placed by the -- to the executive
director to inform them about the visit, discuss dates
and the onsite review process, and to inguire if the
executive director has any questions or concerns.

A letter is sent afterwards to the recipient
informing them what the review would entail, the period
of the review, the list of documents to be provided to
OCE. The request is consistent with Grant Assurances 9
and 10 and Section 509 (h).

Further, the recipient is informed that in
accordance with the LSC access to record protocol, it
should promptly advise OCE in writing if the recipient
believes that furnishing any of the reguested
information in the specified format would violate the
attorney-client privilege or would otherwise Dbe
protected from disclosure to LSC.

After the ddcument requestc letter,-a second
letter is sent by the director of OCE to the recipient
to follow up and confirm the dates, the sizé'of the

vigit, the size of the team, and setting forth the
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agreement of the process to fcllow onsite in a review
of the documents.

The review generally has a scope covering two
years of activity and includes a visit to all the
branch offices and interviews with upper management,
middle management, and staff. A standard data
collection instrument is used to ensure uniformity in
gathering information.

The wvisit usually concludes with an exit
conference which discusses the preliminary findings and
recommendations. Often a training is also conducted at
the end of the wvisit to help programs who need
improvement in certain areas. A draft report is then

sent to the recipient, and after opportunity to

comment, a final report is completed and sent.

For the past several board meetings, I’'ve
provided you with a status report on the work of OCE.
You’ll find that report in your board bopk today at
page 65 to 73. This report covers only through
July 31st. August was a very productive month, in
which eleven final reports concerning CSR/CMS reviews

were issued. You’ll hear a little bit more about this
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in the president’s report, and also make that
information available to you for your November meeting.

I hope that you find these reports to be
helpful and informative. If Mr. Cardcna or.I could
give you more information, please let us Know.
Compliance is usually very straightforward and very
routine. It's not a scintillating topic. It‘s also
not a topic that usually generates a lot of interest.

However, it'’s very necessary. It’s an
obligation to ensure appropriate, high-quality,
efficient, and effective legal services to clients. I
believe that OCE fulfills this obligation with
diligence and understanding of a recipient’s
obligations to its clients.

I hope that in the future we’ll have other
opportunities to present to you some of the work of OCE
and how that work is helpful to our recipients in their
representation of clients. If you have any guestions,
I'd be happy to answer them,-or perhaps Mr. Cardona can
angswer them.

CHAIRMAN MEITES: Yes. I have kind of a

general gquestion. What do you do that the inspector
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general doesn’t, and vice versa?

MR. EIDLEMAN: Danilo?

MR. CARDONA: Sorry?

MR. EIDLEMAN: What do we do that'g different
than the inspecﬁor general? i

MR. CARDONA: Well, the inspector general has
the functions of overseeing waste, fraud, and abuse.
He has the opportunity to investigate that. Also, the
inspector general was charged by the United States
Congress with reviewing -- with the audit policy of the
Corporation. And those are the basic functions of the
Office of the Inspector General.

CHAIRMAN MEITES: So you don’t really have an
overlap in function?

MR. CARDONA: We may have a little overlap
with regards to -- if a project, for example, that the
inspector general carries, like, for example, the CSRs,
they did a project on that. We constant;y do CSRsg as
part of the mandate from Congress. And there may be
some overlap there. But generally speaking, there is
not.

MR. EIDLEMAN: Right. What happens very often
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is with the A-50 audits, once the information is
gathéred, if there’'s a guestion, it’'s sent over to
management and management must enforce the regulations.

MR. ERLENBORN: Mzr. Chairman?

CHAIRMAN MEITES: Please. -

MR. ERLENBORN: I'd like also to call the
board’s attention to the job of OCE for teaching
programs, how they can be in compliance. We’re not
waiting until -~ in this regard, not waiting until they
got in trouble, but rather teaching them how to follow
the rules and regulations so that they don’t get in
trouble.

CHAIRMAN MEITES: Questionsg? Lillian? Mike?

MR. McKAY: We got sideways with Congress a
while ago for not being in compliance with some of
their restrictions. And this relates directly to the
funding guestion because funding is one of the main --
is probably the most significant issue we heard
discussed at the committee meeting this morﬁing.

And so one of the better ways to continue to
get funding from Congress, and perhaps get”hore, is to

make sure we’'re in compliance particularly with the
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restrictionsg that they’'ve imposed upon us.

Are you both satisfied that we have enough
resources in your shop, in OCE, to do what needs to be
done?

MR. EIDLEMAN: Well, I guess -- le£ me just
start off, I guess all of us would say we all need more
resources to do our work. I think with the staff
Danilc has, they do a yeoman task. 1I’ve been with them
on a number of field trips. They work very hard. They
spend as little money as possible in doing their job.

And I think we're able to do it. But Danilo,
I won't speak for you. You may have another point of
view.

MR. CARDONA: Well, there is two things, two
parts to that guestion. As far as compliance with the
restrictions, with the regulations, there is two ways
of doing that. One is on an annual basis, is done
through the compliance supplement to the audit guide by
thé Office of the Inspector General. ”

At the end of every fiscal year, the
independent public accountants of the pfoérams have to

what is called a compliance checking, that every yeax
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the independent public¢ accountants conduct a compliance
check, it’s called, which involves a review ¢f all the
restrictions that Congress has imposed on our work, the
legal services programs.

That is complemented by ourselves at the
Office of Compliance and Enforcement when we go to
programs in those 40 onsite visits that we conduct in
every fiscal year to do our job.

Pretty much there is so far, as we have seen
based on the reports of the independent public
accountants through the inspector general and through
our visits, that there is substantial compliance with
the restrictions out there.

As far as being -- needing more staff to do

more work, of course we could do more work. We could

do more wvisits. But that requires more staff. The

visits are intensive. They have an average of five

working days. There’s about seven or eight staff of
the O0ffice of Compliance and Enforcement tkhat goes to
thoge CSR/CMS reviews.

And the visits are becoming more intensive

because of the bigger the programs are becoming. Now
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we have a lot of more statewide programs, more programs
that are 14, 15 counties. And we need to review them,
and so it is intensive as far as personnel is
concerned.

MR. McKAY: If I may, Mr. Chairman; the
president just pointed out appropriately the
prophylactic effect. I mean, instead of waiting and
saying, I gotcha, you know, you all train --

MR. CARDONA: Correct,.

MR. McKAY: -- folks on how tc be in
compliance rather than just coming around and trying to
catch people not to be in compliance. And I applaud
that. I think that’s wonderful, and it creates a
synergy with our recipients.

Do you do that at the time you conduct these
audits, or are they done separately?

MR. CARDONA: We do them in various ways.
Sometimes at the end of a CSR -~ at the end cf a visit,
a program will say -- when we give them én exit
conference and we told them, you know, the state of
affairs in their programs, they come tojué and say,

would you come back, and I will have a program-wide
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staff meeting here in which I want your personnel to
come and give us a training and an orientation of how
to comply better with the regulatiocns. So we will
return within two weeks, within three weeks, within a
month, usually no more than three months. - -

Also, sometimes if the program doesn’t need
that much of a training, we will reserve Friday of the
last day ¢f the visit and we will take one or two staff
members from the overall visit and give a training for,
you know five, six hours before they catch a plane.

Ancther wvehicle that we use is to -- in order
to tell programs, you know, how to better comply and
better set up their s?stems of compliance with the
regulations is to the technical assistance reviews.

Those are usually four or five days. The
program, upon invitation, goes and opens its books and
its records to us and tell us what exactly they‘re
doing, and we tell them what exactly is wrong, what
exactly needs to be improved, and so forth.'

We conduct also about three -- we try to
conduct three of those a year, three or fdur of those a

year, in conjunction with -- and then the other type of
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visit is when -- new blood is coming to the programs
now.

You know, programs are becoming larger. They
are recruiting new people. Younger people is coming
and replacing the other pecple at legal services
programs. And some of those people have not much
experience in dealing with the administration and with
the restrictions and_so forth of legal services
programs.

And when one of those new executive directors
come in, we usually offer -- or they will call us and
tell us, could you come and give me a one-day training?
And we do those ways.

We would like in the future to do more of
those. However, we need to balance those visits with
the compliance visits also because ultimately Congress
will ask us, you know.

But so far, we are very pleased with the
visits, and the word is spreading arcund. And more
programs are requesting them.

MR. EIDLEMAN: We get a number of letters from

programs praising the staff and the work they do for
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the training. So I think that really garners good
publicity for us, and it shows that we are interested
in making sure programs operate properly.

CHAIRMAN MEITES: Other gquestions? Lillian?

MS. BeVIER: I‘m not sure that this is the
right time for this question. But I was noticing in
the briefing book that we got some discussion of this
access pryotocel. And I wonder if you could tell us how
that works with respect to your office and -- ves.

Tell us how it works.

MR. EIDLEMAN: Well, as you know, there is the
protocel that the president put in place. And we
notify programs about -- it‘s already been sent out,
and we send them ancother notice when we set up visits
and ask them whether or not they have any concerns
about access.

MS. BeVIER: Right. Now, that question is one
that I -~ is interesting. I mean, do you get -- in
response to that, I mean, is that sort of aﬁleading
gquestion sort of inviting them, or do you think they
take it as an invitation to raise issues ofréxivilege

that might otherwise -- that are not appropriate or
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that are over-claimed or something of that nature?

MR. EIDLEMAN: It‘s my impression that the
programs are very sensitive about this. They already
know about it. 'Reminding them may stimulate some that
have forgotten about it to raise the issue.

But we’ve found in most cases that there is
not a problem, and if there is, we’re able to work it
out. BSo the system seems to be working pretty well.
Danilo, I don’t know if you have anything to add to
that.

MR. CARDONA: There are -- ever since the
beginning ¢f the mandate toc go and -- since 50%{(h) was
placed in the books by Congress, there have been, you
know, certain programs that are sensitive to access Lo
records.

Fortunately, we have -- it‘’s been six or seven
of those programs that we have already dealt with. The
overwhelming majority of programs to provide the
records without any compunction whatscever. They open
their books. They give us what we need to do.

Some of the programs that at the very

beginning raised issues on access have legitimate
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concerns. There is in the CSR certain categories of
cases -- I think it’'s A’'s, B’'s, and C’s, brief service,
advice, and consultation, they’re called, if you permit
me to get technical.

And those cases are -- there’s been né
privilege notice to a third party. So understandably,
depending on the rules of the local jurisdiction,
programs are very sensitive to that.

But we have been able in the overﬁhelming
majority of those five or six cases to get an
arrangement where we were able to review the program
without jeopardizing our -- the Legal Services
Ceorporation rights to see those documents.

MR. ERLENBORN: Mx., Chairman, I’'ll have to
admit that this is sometimes c¢alled the Erlenborn
protocol. So guess what? I thought it was pretty
good. It may be better if some of the suggestions
could come from the board or others that were suggested
Lo us. |

But let me say the basis of that protpcol was
to see what the situation is before we sent;the team

out teo go to the program and find cut when they get
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there they’re not going to be able to get the
information they need to conduct the investigation.

So the protocol has two principal purposes:
First of all, to let the program know what steps will
be inveolved so that they’'re not caught unawéres-
Secondly, that if they do have a program such as what
is the proper way to access, in light of the rights of
lawyers and their clients, to have their own interest
protected.

And that has been raised several times. It
has caused a lot of trouble. BAnd the protocol was
designed to say, okay, if this is going to happen,
let’'s find out what in your jurisdiction fits the
things that are involved here and the guestion of the
lawyer-client privileges.

It changes from one jurisdiction to another.
If vyou could give me a universal definition, I‘'d love
to see it. Buft there is no such thing. The GAO, by
the way, no longer is carrying on their investigation.
They did make a comment that it isn’t clear in this
access guestion.

And I agree it isn’'t clear. The only way you
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can make it clear is to find that universal definition
that everyone would accept. And that has never been
clear.

CHAIRMAN MEITES: Vic, do you want to address
this? _

MR. FORTUNO: Yes. Just one minor point. I
know there was a gquestion about whether asking grantees
in advance of a visit whether there was a basis for
resisting any reqguest that is on the grounds of
privilege.

The reason for that -- and it wasn’'t intended
to be a leading question. I'm responsible for having
that language in there. I suggested it only because in
those few cases where there are access issues, in some
of those few cases there have been concerns expressed
by OCE, I believe, that the objection wasn’t raised
until after they were on site.

And after you’ve made all those pregarations
and have five, six, seven people there planning on
being there for a week, to suddenly then have a program
director say, or litigation director say, I do want to

provide you what you’wve asked for but under our canons
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of professional responsibility I'm unable to give you
access to 1, 2, and 3.

And so we thought that it would be helpful to
ask them in advance, if there’'s going to be an
objection, let us know in advance so that-wé don’t have
pecple on site. And it was just meant to be a way of
ensuring that if there were any of those issues lurking
in the background, that they would come to the fore and
could be resclved before we had people on the ground.
It was just meant to be helpful, and not to encourage
people to raise those kinds of objections.

CHAIRMAN MEITES: I have two questions. You
sent me and I sent the members of this committee a copy
of a cert petition that has recently been filed by one
of the legal services offices in New York, or maybe two
of them. Does that inveolve the access protocel, the
cert petition?

MR. FORTUN(Q: Not the access protoceol, but
access issues. |

CHAIRMAN MEITES: Because I don’'t recall
reading in the cert petition the access;pfotocol.

MR. FORTUNO: No.

Diversified Reporting Services, Inc.
1101 Sixteenth Street, NW Second Floor
Washington, DC 20036
(202) 457-9200




10

11

12

i3

i4

15

16

17

18

19

20

21

22

28

CHAIRMAN MEITES: But the underlyving -- the
same kind of issues that are involved in the access
protocol are also raised that cert petition. Is that
correct?

MR. FORTUNO: Yes. And those cases actually
predate the access protocol, the promulgation of the
access protocol.

CHAIRMAN MEITES: I see. Okay. Thank you.

Mike? Any other questions from the board?

MR. ERLENBORN: You will be hearing more about
that, I should say, in executive session tomorrow.

CHATIRMAN MEITES: Understood.

MR. ERLENRBORN: I‘m sorry.

CHAIRMAN MEITES: Mr. Chairman?

MR. STRICKLAND: Danilo, a while agc when you
were talking about‘substantial compliance with respect
to grantees in terms of restrictions or not handling
matters that are subject to the restrictiong, can you
flesh that out a little bit more? In other words, is
it almost total compliance? When you use the word
"substantial," there’s a little bit of maﬁéﬁvering room

there. I was just wondering --
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MR. CARDONA: That is correct. 1It‘s an
equivocating word, I think, in my own estimation,
Mr. Chairman. However, I can’t vouch for the entire
field. But the programs that we have seen and the

audit reports that we have seen from the Inspector

general say to me that there is no program out there,

for example, that is doing class actions or deing fee
generating cases, for that particular matter, or, you
know, soliciting clients, although we have complaints
about that.

MR. STRICKLAND: But based on what you’'ve
seen -~ and I realize you haven’t examined every
program. But it‘s really beyond -- or you could fine-
tune your use of the word *substantial" perhaps to
include total compliance. Is that right? Have you
seen universal compliance, or is that too strong?

MR. CARDONA: That'‘s too strong for my own
case.

MR. FORTUNO: Mr. Cardona knows.better than to
speak in absolute terms.

MR. STRICKLAND: And I should'ﬁnow better than

to try to paint him into that corner. RBut I gave it a
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shot, anyway.

CHAIRMAN MEITES: I think that dialogue is
useful, that it’s hard to get a handle on a universe as
large as this, particularly given the number o? cases
and the number of different programs, so that it’s
probably asking more than we can ask to ask for a
hundred percent.

But you all are giving us the impression that
your reviews suggest to you there are no major
problems, systematic problems with evasion that you’ve
seen. .

MR. CARDONA: With the restrictions, correct.
and also, in 1996 I had the unmitigated displeasure --
let’s put it that way -- of seeing programs divest
themselves of all class actions, alien litigation, and
prisoner litigaﬁion.

I was the one responsible to the then-
president, Alexander Forger, and Congress to certify
that there were no class actions, prisoner litigation,
and illegal alien representation out there in the
field. And that was done on December 31, 1996.

Since then, we have been going to programs and
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MR. STRICKLAND: Okay. Thank vou.
CHAIRMAN MEITES: Thank you very much.
Please.
MR. HALL: Just one small questioﬁ. Cn the

fund balances, on page 68, you have a list of

31

organizations. And I think I understand the concept of

a waiver for the fund balances.

MR. CARDCONA: Correct.

MR. HALL: There’s one program, Indiana Legal
Services, that have $430,000.

MR. EIDLEMAN: Actually, that’s a mistake.
That’s a deficit.

MR. HALL: That’s a deficit?

MR. CARDONA: Which is better.

MR. HALL: Okay. That’'s helpful.

MS. BeVIER: Does that answer your question?

MR. CARDONA: Which we have already granted
permission to use current LSC funds. Aﬁd I have asked
the program to give me an explanation on how they came
about in the incurrence of that deficit; énd they have

explained it to my satisfaction. BAnd they promised
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that they will never get into it again.

CHAIRMAN MEITES: All right. Please.

MR. DIETER: Well, there’s another -- I
noticed one that -- Central Minnesota, on 69.

MR. CARDONA: Yes. i

MR. DIETER: 137,000.

MR. CARDONA: That 1is a large fund balance,
too. But Preogram Letter 2002-7, I believe, had an
advance undexrstanding between the Corporation and all
the field that they could accumulate a fund balance of
not more than 25 percent if they were gecing to lose
funds because of the loss of population in their areas.
And that is the one of Central Minnesota. It falls
within that advance understanding of the Corporatién.

MR. DIETER: I had another ~- two more |
guestions, I guess.

CHAIRMAN MEITES: Speak up a little bit,
Robert.

MR. DIETER: I have here page 71, but I don’t
see it. There is a private attorney involvgmgnt and
note about $£92,000 to the North Penn Legal Services.

And I was wondering, you know, how that accumulates
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and -- for ;he private attorney involvement portion of
the grant.

MR. CARDONA: Well, I do not at this point -~
I will forward you and to the committee a full written
answer., But PI deficits, it means that the program
could not spend the full 12-1/2 percent in PI
involvement.

MR. DIETER: But this was from fiscal year
2002.

MR. CARDONA: Correct. Because those are the
audited financial statements that we are reviewing now.
They come at the end of the year. And I think this
program may have a calendar year for 2003.

MR. EIDLEMAN: Pennsylvania has a calendar
year. |

MR. CARDONA: Pennsylvania has a calendar
year.

MR. EIDLEMAN: Not fiscal year.

MR. CARDONA: So those audit reports will not
come in to us until April of 2003, and thgn we start
reviewing them. But I will tell you the reasons why I

couldn’t expend that money. Totally the 12-1/2
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percent.

CHAIRMAN MEITES: If you would address a
letter to me with the explanation, I’'ll make sure Rob
gets a copy of it.

MR. CARDONA: Sure. That’s no probleé.

MR. DIETER: I had one other point. On the
intake forms and the retainer forms that, you know, are
noted on the chart, how much, you know, wvariation is
there between programs, and are you looking at these so
that they provide basic information that might, you
know, facilitate the outcome performance analysis and
that s?;t of thing?

I mean, is there -- I can understand why you
might have some variation in terms of certain data
you’re collecting from people on an intake form.

But ~-~

MR. CARDONA: We do not get that many intake
forms for review from programs. What we do_get a lot
is retainer agreements.

MR. DIETER: Okay.

MR. CARDONA: And basically, our review of --

when we review a form, we give them advice on how it
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would be better depending. We get in touch with them
and talk to them about their intake forms. And
generally speaking, we approve them. They’'re pretty
much okay.

With the retainer agreements, what-we’re
looking for in there is mainly that they’re not
requesting putting the clause in there that they will
request attorney’s fees because that’s prohibited.
Some of them do, and we ask them if they could review
the form and eliminate the offending clause.

MR. DIETER: But is there that much variety
between the retainer agreements?

MR. CARDONA: Not that many, nc. Scme of them
are more thorough. Some of them are more succinct.
But the Regulation 1608 is very clear about what is
required. And basically, it is the substance of the
agreement: What is it that the client came in for and
what are we committing ourselves to do? That'’s
basically what the regulation reguires iﬁ our retainer
agreement.

Some programs write two, three”ﬁages of it,

very specialized. But there’s ncthing wrong with it.
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MR. DIETER: Right. I was just wondering if
there wasn’t -- you know, is it more efficiént to have
a standard retainer agreement and then ask a program to
have a waiver?

MR. CARDONA: It could wvery well-be tﬁat it
may be more efficient on the Corporation at a certain
point -- and Victor can help me here. Back in the
19908, early 1990s, it was moving towards a standard
retainer agreement.

I wasn’t inveolved in thexe in anything. I
didn’t have any managerial positions then. But I was
going in and out, reviewing programs. And it was a lot
of talk about that.

| Recently, there hasn’t been any. We haven‘t
preposed any. We have let the programs propose
whatever retainer agreement they think it is necessary
and fits their circumstances. And we just follow them
in accordance with 1611.8 in the restrictions. We go
ahead with it.

MR. FORTUNO: I think that the idea of a
standardized agreement, retainer agreementj;is

certainly something worth discussing and gquite possibly
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something werth doing. I think the issue right now,
however, is with respect to 1611, client eligibility.
I think you may hear in just a few minutes that one of
the sub-issues is whether to reqﬁire a retainer
agreement. : —_

I know that when the revisions to the
cu:rently open -- when revisions were considered to
1611, revisions which have not yet been acted on but
remain open, those revisions, one of the discussions
was about whether to reguire retainer agreements or
not.

I believe that there was some concern in the
field about the Corporation actually requiring those.

I think staff recommended that we require retainex
agreements, and I think that the board decided that on
balance, while they‘’re a good thing, there was no basis
for actually imposing a requirement.

And so the draft that was last acted on by the
board actually takes the reguirement ouﬁ. That was a
policy determination by the board and not yet acted on,
and it’s something that will be before”foﬁ shortly.

But the guestion of whether or not to regquire a
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retainer agreement will have to be addressed first.
And then if the decision is to in fact require a
retainer agreement, then you can turn to'should it be
standardized.

CHAIRMAN MEITES: If there are ne othér
questions from the board, then thank you very much,
gentlemen. Oh, I’'m sorxrry.

MR. GARTEN: I just have one.

CHAIRMAN MEITES: Herb?

MR. GARTEN: I think there are wvariations in
retainer agreements state by state. So this may be a
reason for a variation from state to state.

MR. FORTUNO: Well, I think that the current
approach is to set forth basic requirements that must
be included, and then the agreement can be adjusted to
conform to state law so that at least the essential
elements are in there, as opposed to just having a
standard that will cover every Jjurisdiction. BRBecause I
think that was the concern when it was first discussed,
was that there are variations jurisdiction to
jurisdiction. |

CHAIRMAN MEITES: Good. If there are no other
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guestions, thank you very much, and we’ll continue with
the agenda.

All right. The next agenda item is an
overview of rulemakings. I’ve asked the staff to
report not just to our committee but to the_board as a
whole on where our predecessors left us, what we are
left by our predecessors, as far as open rulemaking,
potential new rulemakings, the staff’s thoughts on the
pricrities for rulemaking, and a timeline for both open
and proposed rulemaking.

Let’s start with what the staff has identified
as the three open rulemakings. Those are proposed
regulations with regard to 1604, which is outside
practice of law; 1611, which is financial eligibility;
and 1626, alien eligibility.

I/11 ask the staff to first give at least some
history of how it came to be these -- that there are
open rulemakings in these three areas, and then to go
through and give us a status of each of ﬁﬁese three
rulemakings, and then tell us what the issues are that

are either still open or are ~-- they believe consensus

has not been achieved.
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So with that, I‘1l turn it over to the staff.

MR. FORTUNO: If I may, Mr. Chairman, the
point person at LSC on rulemaking, that is, our
rulemaking specialist, is Mattie Condray. And since
she was the one principally inveolved in the ruiémakings
that will be discussed this afterncon, I thought it
would be helpful to have her here with us. And rather
than hear it from me, I thought to hear it directly
from the -- strike that -- from the source’s mouth.

CHAIRMAN MEITES: Good.

MR. FORTUNO: So Mattie is here to join us and
happy to address that. I‘'m here to address them as
well. Buf if I may, I'll turn it over to Mattie and
let her take it from here.

CHAIRMAN MEITES: Fine. Thank you.

MS. CONDRAY: Thank you, Vie. I’ll start with
a very brief summary on where things stand. There’s
more detailed information that was sent to the
committee in the briefing books over the sumﬁer.
Obviously, if you have any questions, interrupt me.

And I’'ll be happy to answer additional quesﬁibns also

as we go along. I hope everyone can heaxr me. As Maria
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Luisa can attest to, volume is not usually an issue for
me .

8o I'll start with 1604, outside practice of
law. The current version of this regulation dates to
1976. The Ceorporation has not revisited =: well, has
not changed this rulemaking, this rule, since 1976. It
implements statutory restrictions in the LSC Act on the
outside practice of law by full-time LSC program
attorneys.

There were major revisions proposed in 1995,
but no action was taken on this rulemaking. And I'm
going to end up saying the same thing about 1611.

There was some action in 1995 on a number of
rulemakings which because of the flurry ¢f rulemaking
activity required by the imposition of the
congressional restrictions in ‘%6, a number of the
prior existing rulemakings just -- there was no final
action on them. They were either withdrawn or there
was no action taken at all.

So in the board picking this issue back up
kind of after the issuance of the rulemﬁking review,

regulations review task force, which I'll also talk a
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little bit about, this was one of the items that was on
that high priority list identified as, you know,
suitable for action because there had already been an
interest in this rulemaking. We had a product that was
out there that we had gotten some comment -on. -So the
board directed the staff to republish the 1995
rulemaking as it was.

We published a notice of proposed rulemaking
in September of 2002. We received comments on that
rulemaking, and a draft final rule was presented to the
committee in January of 2003. At the same time that
the draft rule was presented to the committee, we
received a letter from Chairman Sensenbrenner of the
House Judiciary Committee requesting that the
Corporation withhold action on open rulemakings,
partially in deference to the soon-to-be-awaited
appointment of a new board, but alsc expressing concern
about one particular provision.

In the 19%5 -- the original 1995 N?RM, there
had been a provision that would have allowed for an
attorney doing certain permissible outside'ﬁractice of

law work to be compensated provided that the
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compensation was turned -- the attorney’s fees were
turned over to the program.

In 19295, this would have been completely
legal. However, with the imposition of the attorney’'s
fees restriction in 1996, that particular'p£ovision was
no longer consistent with the regulation, with the
other regulations and the statutory reguirements.

Because we’d been directed to simply republish
the NPRM, what we did was in the preamble to that
republished notice, we referenced this, saying this was
originally published this way. We have significant
concerns that this is no longer legal. But in the
interest of generating comment on this, we are keeping
it in the proposal with the knowledge that this will
get fixed up when we geo to the final rule stage.

I think the chairman of the committee in his
letter obviously had not seen the draft of the final
rule that was presented to the committee in which
thisg issue was fixed. 8So I would say thét with respect
to 1604, there really are no major controversial issues
outstanding. I think I can -- that’s ab§ut all I need

to say unless anybody has any questions about 1604.
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CEAIRMAN MEITES: I have a kind of basic
guestion. This rule has been published. Comments have
been received. It is now up to this committee, should
it choose, to determine that -- to recommend to the
full board that this rule be approved or nro mofa time
be spent on it.

Can we recommend that it be approved with
changes, or does it have to go through the public
notice process again?

MS. CONDRAY: Generally, no. You could direct
us to do changes. The Corporation is not subject to
the Administrative Procedures Act, which governs
typical agency rulemaking. We are governed by some
provisions in the LSC Act about notice and comment,
very, very basic provisions, and we have a rulemaking
protoceol, a revised version of which was adopted by the
board in November of 2002.

I would think that borrowing principles of
general administrative law, if the changes wére things
that were within the scope of the original rulemaking,
that would be fine to move ahead with themuf If the

committee wanted to recommend significant changes that
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were outside the scope ¢of the original rulemaking for
some reason, that might be something that would besgt be
done. Even if we could just move ahead and adopt a
final rule, that might best be done by scoliciting
additional  comment. .

CHAIRMAN MEITES: Okay. Now, let me move on
to the same question at the board. Let‘’s assume that
this committee recommends the board approve the rule in
its present form. If the bocard, at the time it
congiders that recommendations, decides to make a
change, can the board adopt the regulation with that
change, or must it give notice and so on?

MS. CONDRAY: I would say it would be the
exact same answer, that it would be -- the board has
the responsibility for doing the rulemaking. The becard
can adopt changes. If it was a significant enough
change about -- over and above what had already been
noticed and discussed, even if the beocard ceould do it,
it would probably be prudent for the boafd to request
additional comment if there’s, you know, a major issue
that we hadn’t come up with, you know.z-;

And that would be very fact-specific, looking
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back on what was proposed and what was the range of
comments, whether it was in the original scope or not.
But generally it is the board’s discretion.

CHAIRMAN MEITES: Mike?

MR. McKAY: You just answered it. You said it
was prudent. 2And I was just trying to figure out,
based on the research you gave us ~- which, by the way,
the binder you gave us in July was very helpful -- but
it probably is prudent. But I was just trying %o
listen to your answer as to whether or not it was
legally reguired. But you say it’s discretionary.

Ms. CONDRAY: Yes. I mean, that’s the best
answer I can give you outside of a fact-specific, you
know --

MR. McKAY: Sure. But you’re not pointing
to --

MS. CONDRAY: -- example.

MR. McKAY: Excuse me. You’rye not pointing to
a statute or regulation that would require ﬁs to ask
for public comment. ‘And by the way, 1 agree with you.
I think it would be prudent. But I‘m just;tfying to

figure out what flexibility, which I think ouxr chairman
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was asking about in the first place -- what flexibility
we have in relation to the work done by the previous
board.

MS. CONDRAY: .  Correct. The Corporation
actually has a considerable amount of flexiﬁility with
respect to rulemaking because we are not in fact
governed by the Administrative Procedures Act. This
ig, in my humble little opinion, both a blessing and a
curse.

It gives us a great deal of discretion, which
can be a wonderful thing. But it alsoc means that we
don’t have kind of some of the safeguards built in of
where the -- with the Act and the law surrounding the
Act would tell you, this is how you should proceed, and
if you proceed this way you are going to be protected.

. You know, if we got to the point where we were
in court arguing about the sufficiency of the
rulemaking and therefore whether it is in fact, you
know, truly in accordance with the law.

MR. FORTUNO: Mattie pointed out we’re not
subject to the APA. But there is a body:of law that

predates the APA and it sets out standards which we’d
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be held to. And, in fact, there has been litigation
over the years involving rulemaking by LSC, so there is
some guidance.

And while strictly speaking there is nothing
that says that if the change made by the board is
outside the scope of the published ncotice and reguest
for comments, that we would have to republish for
comment, by publishing for comment, giving it 30 days
are strengthening our position in the event that there
should be a challenge.

So again, it‘’s advisable but there’s nothing
strictly that regquires it or that says we need to do
it. But I think that'’s pretty much all we could say on
that.

MR. McKAY: All right. Thank you.

CHAIRMAN MEITES: Herb?

MR. GARTEN: Is this a good summary, that
although there’s no safe harbor fules, this board can
rely on the opinion of counsel with respect:to these
changes?

MR. FORTUNO: I'm not sure if thE“;;‘I'm not

sure if I understand the guestion.
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MR. GARTEN: Well, you tell us there are no
safe harbor rules that tell us in advance that what
we’'re doing can pass muster. But in the past, has the
board relied on opinions of house counsel with respect
to whether we can do certain things in connéction with
rulemaking?

MS. CONDRAY: Yes.

MR. FORTUNO: Yes. And our opinion has been
with respect to undertaking something that isn’t within
the scope of what was publisghed. for comment.
Consistently, our view has been that the better
appreoach is to -- while it’s not required -- we would
never say that it‘s required -- that the better
approach 1s to republish that piece of it for comment
even if it’s only a 30-day comment periocd.

It causes a slight delay, but unless there’s
some compelling circumstance requiring that you move‘
forward without that additional piece of information,
that our recommendation has been to go éhead and
republish for comment, at least that one piece, not all
of their proposed revisions. =

CHAIRMAN MEITES: Maria?
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MS. MERCADO: Yes. I think in general -- and
I think that Victor can attest to this -- in general we
have taken the position that although there are a lot
of statutes and procedures which do not govern Legal
Services Corporation because we’'re not a federéi agency
or federai entity, that we go ahead and as much as we
can try and live by those guidelines.

Becausge we figure we erz on the side of
creating greater due process in whatever procedures we
set out te¢ do, whether it’s grantmaking, whether it‘’s,
you know, doing rulemaking, that we prefer to err on
that side. And so even in insﬁector general auditing
standards, we still audit by the Federal Auditing
Standards although we’re not required to under the
statute.

So we do a lot of things that bring us into
compliance as an open government, which is why we’re
open sunshine and government act. And so if we sort of
keep in mind that we’re probably less likely.to have
litigation in the future if you are open and aboveboard
in doing all the process in procedure in public view,

and that it‘'s not a problem.
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CHAIRMAN MEITES: Yes. That's helpful. Aand I
kind of deflected us, but I thought it was useful for
the board to get some idea whether we could just gavel
this whole thing through and take the rest of the vear
off. It looks like the answer is no. -

Okay. Let’s go on to 1611.

MS. CONDRAY: Okay. 1611 is the Corporation’s
regulations on financial eligibility standards for
clients of LSC-funded legal services. The current
version of 1611 dates to 1983. This was another of the
regulations that there was a proposed major revision in
1995 that received no follow-up action due to the
imﬁlementation of restrictions.

The current negotiated rulemaking was begun in
June of 2001. There was a negotiated rulemaking
working group established with an outside facilitator.
The working group met three times. It included
representatives of LSC from the various offices, the
inspector general’s office, as well as arvariety of
folks from the field, individual programs, in addition
to CLASP and NLADA as organizations, andiﬁhe American

Bar Association’s Standing Committee on Legal Aid and
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Indigent Defendants.

And through the work of the working group, a
notice of proposed rulemaking was develcoped and
presented to the committee. It waé published in
November of 2002. The notice of proposed-ruleﬁaking
that was presented to the committee, the draft notice,
was changed in part by the committee. So what was
published for comment was not exactlylwhat the working
group had originally brought to the committee. There
were a couple of issues outstanding, and I’1l get to
those in a minute.

After the publication in November of 2002, we
received a comment in writing on the notice of proposed
rulemaking. A draft final rule was deveioped and
presented to the committee in January of 2003. So it’s
in the same procedural stage as 1604. A draft final
rule has been drafted and presented to the committee
and is awaiting action, whether that action is a
recommendation to adopt as final, a recommeﬁdation to
adopt as final with changes, or a recommendation to
send certain issues back out for comment, -or table it

altogether. You know, there’'s a panoply of options.
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The major substantive issues that are going on
with this rule -- and again, this rule was alsc subject
to -- was mentioned in the Sensenbrenner letter. And
the two major issues that were -- I guess that
generated some controversy in the deVelopmeht of the
final rule were also mentioned in his letter.

One is the issue of retainer agreements, which
just got discussed a little earlier. The original
staff recommendation was to maintain the retainer
agreement requirement that’s in the current rule,
although with some changes.

And I’l1 note to Rob one of those changes was
in fact to have the organization forego reviewing --
doing prior approval of retainer agreements because
nobody thought it really -- it wasn’t really"helping
that we weren’'t seeing a lot of retainer agreements
that weren’'t in accordance with the regquirements of the
rule. And it was an administrative burden that we all
thought we could skip. |

But a number of folks from the field, however,
were of the opinion that it wasn’t impoffﬁnt -- I don't

want to say that -- that it wasn’‘t regquired by statute
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for the Corporation to have a retainer agreement
regquirement, that while retainer agreements are very,
vou know, widely used and a good idea, that the
Corporation did not have to reqguire administratively
the gathering and the retention of retainer agéeements.

The committee and the board at the time agreed
with this requirement ~- I mean, agreed with this
position and directed staff to take the retainer
agreement reguirement out of 1611 entirely.

So the notice that was published for comment
had the -- proposed the removal of the retainer
agreement reguirement, and the draft final notice that
went béck to the committee in January similarly did not
contain a retainer agreement reguirement. I believe
the Sensenbrenner letter expressed some concern about
that particular action, taking the retainer agreement
regquirement out.

The other major substantive issue had to do
with group representation. This was an intéresting
issue because we had a three-way disagreement. The
Corporation did not want to include some chﬁnges to the

group representation regquirements that the field was
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interested in.

The board again, agreeing with the field on
this issue, directed us to put those in, specifically
permitting the representation of organizations who,
while not made up of persons whe are financ;ally
eligible, are working on behalf of persons who are
financially eligible, so a nonpreofit organization that
may not have any financially eligible persons on its
board but who provide services and work in advocacy for
the eligible client base. So that proposal was then
added in there.

So that was an area of disagreement, plus
there was an area of disagreement between\Corporation
management and the Office of the Inspector General
regarding the deccumentation and verification of group
c¢lients, the Cffice of the Inspector General believing
that what was proposed was not sufficient to permit
adeguate compliance and enforcement, and the
Corporation management believing what waé proposed was
in accordance with the statute and sufficient. That’s
a very, very quick gravamen of the complﬁint without

taking up the entire remainder of the three hours on
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it.

S¢o unless anybody has any questions about
1611, I would -- |

MS. BeVIER: I just have one guestion, Mattie,
and that is just in terms of -- I'm trying to éet a
handle on what these disagreements are about. And what
I don‘t have a sense of is what the substantive
arguments are from the field that retainer agreements
should not be required. Why are they -- why do they
dislike this requirement?

MS. CONDRAY: Well, I don’'t wish to
necessarily speak for the field. There are
representatives here who can do that. But my
understanding of the positions and what is reflected,
in fact, in the draft NPRM because it was the position
of the board was that 1611 is a financial eligibility
regulation.

Whether or not there are retainer agreements
doesn’t really speak to the issue of financiél
eligibility, and that the Corporation requiring
retainer agreements was an unnecessary admiﬁiétrative

burden. You know, and i1f we have a requirement, then
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somebody is going to go out and enforce it.

And the programs know when they need to cover
themselves by having retainer agreements, that their
professional responsibility regquirements, to the extent
that their professional responsibility requirements
require retainer agreements in certain situations, that
that should be sufficient, and that the Corporaticn
does not need to add another layer to that and possibly
require retainer agreements in situations that might
not otherwise require them or that would lead to
administrative compliance and enforcement issues
related to the execution of retainer agreements.

If I have not sufficiently expressed that, I'm
sure Linda will do so. |

CHAIRMAN MEITES: Well, we’ve kind of planned
not to go¢ into the proposed --

MS. BeVIER: Oh, I'm sorry. I apologize.

CHAIRMAN MEITES: No, no, no. Lillian’'s
question is exactly -- as a practitioner, you know, I
expect retainer agreements. So there must.be more here
than meets the eye, and we’ll save it f&r another day,

if that’'s okay. It‘s a -- because it’s
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counter-intuitive not to expect retainer agreements.
I‘'m sure there are reasons on all sides. But I think
what we should note here is that unlike 1604, where
apparently the gquestions have been solved, inc%uding
the congressman’s questions, 1f I understood yéur
remarks --

MS. CONDRAY: I think that’s correct.

CHAIRMAN MEITES: -- 1611 there still are very
much open questions that have not been resolved between
the wvarious stakeholders involved in this process.

MS. CONDRAY: I believe that would be a fair
characterization.

CHAIRMAN MEITES: Okay. So the third
regulaticn, then, if we can move on to it, is 1626.

Why don’t you give us the same kind of report on 1626.

MS. CONDRAY: Sure. 1626 is -- the current
title is restrictions on legal assistance to aliens.
It’s basically the citizenship and alien eligibility,
you know, counterpart‘to 1611. It’'s again %n
eligibility test. Are you a citizen? Are you one of
the categories of eligible aliens? A

The current version of this rule dates to
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1997, so cbviously it was amended a lot more recently
than the other rules. But notwithstanding that, it was
felt that there were still areas, especially as we’'ve
been working the last few years with the restrictions
in place, where the rule could be clarifie&-and tweaked
and massaged,

8o again, a negotiated rulemaking working
group was initiated in January of 2001. The working
group met three times and achieved consensus on a
variety of proposed changes to the rule. A couple of
examples would be implementing some additional
statutory authority regarding the trafficking --
Viectims of Trafficking Act -- I know there’s a longer
title than that and it’s not coming to me -- and what
to do if there’s cases of lost and stolen
documentation, kind of very ministerial sorts of
issues.

The group, however, failed to achieve
consensus on several important issues. -So the working
group was not yet at a point to even finalize a draft
of a notice of proposed rulemaking. Sc the previous

committee has not yet seen -- never saw a drait notice
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of proposed rulemaking.

The committee instead was presented with a
briefing memo in January of 2003 which outlined the
areas of disagreement, where staff was essentially
reguesting direction from the committee on working
towards resolving the issues of disagreement.

Very, very briefly, the main issues of
disagreement had to do with what is required to verify
eligibility; the scope of the exceptions to the
verificatiecn rééﬁirements,; what eligibility ~-- citizen
and eligibility standards apply, if any, to groups of
clients and group clients; and finally, the eligibility
of H-2B workers who are non-farm, unskilled worker
aliens. There’s specific statutory authority for the
representation of what are considered H-2A aliens.

It's a different farmworker class. It was
mentioned -- it was brought up in the committee that
through agreements entered intec as a result of NAFTA,
that their statutoxy authority to reguire thét -- the
eligibility of H-2B workers, a position with which the
Corporation disagreed. -

So those are the specific rulemaking issues
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with that. TI guess the working group is still -- and
the staff, I would say, are still awaiting guidance on
how to proceed.

CHAIRMAN MEITES: Let me ask you this. Thisg
negotiated rulemaking working group, it souﬁds to me it
didn‘t finish the work, or stated another way, that if
it had worked longer, it may have gotten closer to
consensus at least on some of these issues you raised.
Is that your sense?

Ms. CONDRAY: Possgsibly. Peosgibly. You know,
it was a confluence of limited funds for keeping the
working group meeting and keeping the outside
facilitator on; also, running up against the
Sensenbrenner letter.

Although the Sensenbrenner letter did not
specifically address 1626 because there had been
nothing published on it, it was still on a piece of the
committee not necessarily moving forward with very
specific guidance.

The committee -~ at the January meeting, the
committee had agreed to review the briefiné memo that

was provided to them and provide some comments back to
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staff. Some of that happened -- you know, it kind of
just got caught in timing, I think, a lot of it.

CHAIRMAN MEITES: But is it vour sense that an
option for our committee is to ask you and this working
group to continue working? It still -- the wofking
group still exists?

MS. CONDRAY: The working group still exists.
Yes. The committee could do that. We could -- statff,
of course, could go ahead and develop a draft notice of
proposed rulemaking that would -- under the rules of
the committee would end up having the staff’s
recommendation in -- well, to the extent that there
would still be areas of non-consensus, what the working
group ground rules were is that the notice of proposed
rulemaking that would be presented to the committee
would end up having what staff proposes as the text,
but we would have a significant discussion in the
preamble of the fact that those areas do not in fact
referral the consensus of the committee and ﬁould
contain a discussion of what those people wholghose not
to come to consensus, what they would have*ﬁréferred.

CHAIRMAN MEITES: But you said that in fact
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the last time this committee considered it, rather than
spending more time at the working group level, you
would come to this committee and ask for some guidance.

MS. CONDRAY: Correct.

CHAIRMAN MEITES: That’s another'c;urse we
could take, is to actually stop talking at this level
of generality and actually weigh substance and do some
hard work. So we could do that as well.

MS. CONDRAY: Yes, you could.

CHAIRMAN MEITES: Okay. Let me open it to
gquestions about this third rule. 2all right. I think
it helps to give an overview of the three that either
haﬁe been published or are getting close.

I also -~ the next items on the agenda are
potential new rulemakings and then priority -- at least
the staff’s view on the priority among either new
rulemakings or the open rulemakings. Let me ask you to
combine (b} and (c¢) together.

MS. CONDRAY: Absoclutely.

CHAIRMAN MEITES: Go ahead.

MS. CONDRAY: Alsco, if I may,;there's one

other issue with respect to 1626 I would like to raise.
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There’s an appendix to the current regulation. The
appendix to the current regulation of 1626 is basically
just a listing of which documents may -- a program may
ugse to verify eligibility.

That list is weoefully out of date. Aﬁd it is
doing neither the Corporation nor the field any good to
have this out-of-date list. As part of the working
group effort, a revised, up-to-date, and correct list
has been developed.

Because we had the sense that it was just
going to go along with the entire revision of the rule,
it’s been kind of just -- the revised appendix has just
been.kind of sitting in limbo. But given the fact that
the rulemaking is taking as long as it has and that
it*s certainly not going to be resolved today, the
folks from the field have asked us, and Victor and I
agree, that it would be a good idea to go ahead and
publish just the revised index.

It would have no bearing on any of.the
substance of the rules. All it would do was give
actually up-to-date, correct guidance to thé folks in

the field about how to comply with the current rule as
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it currently stands.

Typically, with appendices like this, they are
just published directly through the Corporation without
the specific approval of the committee or the board.
1611 has an appendix that is republished evéry vear on
what the financial guidelines, poverty guidelines, are.

ﬁut given that this is a new committee and
there’s issues around this, we didn’t want to just
forge ahead with that without at least raising it and
letting anybody who had questions about it do that.

But I would say that we wouid recommend moving forward
with that particular small piece even while the rest of
the rulemaking is in whatever status it’s in.

CHAIRMAN MEITES: Understood. We’ll bracket
that appendix, then, as a different issue.

But putting the appendix aside, if you’d go on
to the next -- agenda (b), (e¢), and (d), potential new
rulemakings, your sense of priority among the open
rulemakings and some new ones, and an idéa of a
timeline that you would suggest to the committee on the
board for proceeding. -

MS. CONDRAY: There was a regulations review
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task force, which was a staff task force effort, which
got work going in October of 2062 to conduct a review
of appropriations regulations from top to bottom to
assist the committee with the development of a
regulatory agenda. -

The task force included staff from ocffices
throughout the Corporation and the 0ffice of the
Inspéctor General. The task force developed a report
which was then published for comment, plus there were
individual meetings held, in-person meetings held, with
gsome field representatives to discuss the issues in
there.

On the basis of the comments we received from
the field, we made some revisions. In fact, the statff
made some revisions to its own report. And a final
report of the regulations review task force was
presented to and accepted by the committee and the
board in January of 2002.

The final report identified six hiéh-priority
items for action. Work on one of those items, 1602,

the Corporation’s Freedom of Information Act

regulations, has been completed.
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I will say that 1611 and 1626 were not
identified on the high-pricrity list because they were
already in progress. So obviously, those are high-
priority items, but we were already working on them.

Work on one of the other high-priority items
is in progress, and that’s 1604, as we discussed
earlier. |

The remaining items on the high-priority 1list
were regulations 1606, €18, and 1623. These are
regulations on suspension of funding, termination of
funding, and enforcement of the Corporation’s laws,
regulations, grant assurances, and standards.

The basic -- I guess the shorthand that you‘ll
hear used for this is a lesser sanctions rule. The
Corporation has a rather blunt tool at its dispesal,
which is the suspension or termination of funding
altogether. As you can imagine, that’s a big club, and
so everybody wants to wield it very carefullyq

Over the years, there have been times where
the Corporation has wanted some more precision tools to
be able to impose lesser sanctions. But there has been

a reluctance to forge ahead with the inherent authority
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that the Corporation has to do that without some sort
of standards about what sort of lesser sanctions would
apply in what due process. So --

MR. FORTUNO: If I may, just on that,’a peint
about which you should be aware is that when we’re
talking about termination of funding, the regulation
that governs that defines a termination as a reduction
in whole or in part in a grant during the term of a
grant -- during the grant term.

So many people might think that, well, the
termination is -- yvou’'re reducing -- you're eliminating
the grant altogether. You’re going to provide no more
funding. 3and, of course, there are very significant
due process procedures that kick into play.

However, the reg defines termination in such a
way that any reduction in funding is considered a
termination so it kicks in the full panoply of
protections.

So I think that’s why there is discussion
about the need for the ability to impose some.lesser
sanctions, so that if what's going to be déne is not as

drastic as a complete elimination of funding but maybe
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a reduction of funding, that maybe the process that’'s

accorded that is somehow ratcheted down to correspond

to the severity of the action being proposed.
CHAIRMAN MEITES: Before you go on, Mattie,

the lesser sanction issue involves 1606, 1618, and

16237

MS. CONDRAY: Yes.

CHAIRMAN MEITES: 2All three of those
regulations?

MS. CONDRAY: Yes.

CHAIRMAN MEITES: I now count five that you’ve
discussed. You said there was a top six. There’s
another high-priority item, or did I count it wrong?

MS. CONDRAY: Well, the task force considered
that as one issue.

CHAIRMAN MEITES: Oh, okay.

MS. CONDRAY: So although three specific
regulations were implicated, that was considered one
issue. |

CHAIRMAN MEITES: So you’'ve given us three
issues so far of the six? o

MS. CONDRAY: Correct.
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CHAIRMAN MEITES: Go ahead, please.

MS. CONDRAY: And I will note, although I'm
sure vou’ll hear this in public comment} this was
one -- although this was the Corporation’s highest
priority issue, that was not a universally agreed-upon
position.

The other high-priority issues were: c¢lient
grievance procedures at Part 1621; Part 1624, which is
the Corporation’s implementation of section 504 of the
Rehabilitation Act prohibiting discrimination on the
basis ©of handicap; and 1607, the Corporation’s
regulations on governing bodies.

I think the Corporation, in coming up with the
high-priority list that was -- and the specific
prioritization order that was in the regulations review
task force, the task force was trying to balance off
kind of the big ones and some littler ones that were
all high priority, but not kind of front-loading all
the big ones right at once, although you’ll notice that
1604 was actually originally at the bottom qf_the
high-priority list, but the committee and the board had

chesen to move that up.
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There was also some discussion at the last
meeting where this came up that 1607 should be given a
certain amount of priocrity after the diversity
conference that the Corporation held because that was
identified -- the diversity of governing boéies was
identified at the diversity conference as an issue. So
since, you know, that had made the high-priority list,
that was talked about.

The 1624 was originally kind of put in the
middle of the priority list, not because the
Corporation thought it wasn’t a high-priority item but
that was a fairly -- it‘s a fairly big item to figure
out how to implement -- how to revise that, given that
there’s the Americans with Disabilities Act out there.
1624 was written before that, and it just exists in a
vacuum. And we were trying to kind of balance off the
kind of big -- the big and the small.

And then, of course, the first ocmne I
mentioned, which -- the task force was of the opinion
that that was the single biggest regulatory issue that
we found of importance. But we acknowlé&ée that itc’s

going to be a big undertaking. And given that the
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Corporaticon was already engaged in two major negotiated
rulemakings, that was not the time to undertake another
huge piece of work.

CHAIRMAN MEITES: You're referring to the
lesser sanction rule? )

M5. CONDRAY: Yes.

- CHAIRMAN MEITES: All right. That has éiven
us a lot of choices. We could steer towards the rocks
of lesser sanctions, or we c¢ould stay in the safe
harbor of the Rehabilitation Act. That’'s terrific.

But let’'s move on to where the staff is on how
we should allocate our time and the board’s resources
in the coming months and years.

MS. CONDRAY: Okay. I will alsoc note that
there were other -- nine additional items, and those
are in the task force report, which were identified as
items which the staff thought merited some -- another
look and some rulemaking thought, which were at the
time considered lower priority. So you can put even
mere on your plate.

CHAIRMAN MEITES: All right.

MS. CONDRAY: And in the spirit of £full
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disclosure, I should at least address the idea that
there are issues that aren’t in our current regulations
that perhaps merit rulemaking. In the discussions that
the committee and the board had about 1611 and 1626, an
issue had come up within the working group ;f whether
to put an access to records provision in 1611 and 1626.

CHAIRMAN MEITES: Right now that’s the --
right now it’s just a protocol.

MS. CONDRAY: Right. There’s the statutory
right to access, and that’s going to exist whether or
not anything in the regulation says anything about it.
But it was an issue of whether we should flesh out in
the regulation the statutory access provisicns.

Because of a significant amount of
disagreement between the parties of the working groups
and between the two different working groups, it was
thought better to actually not proceed with an access
provision in each individual rulemaking, that the issue
of access to records was bigger than juét eligibility
records.

And although the board did not -~- did neither

commit or not commit to doing a rulemaking on access Lo
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records, that issue was raised. So that‘s also out
there as a possibility if the board is interested in
pursuing having our access to records provisions in a
regulation. That was something that was developed
outside the scope of the task force report.

MR. FORTUNO: Having heard everything you
have, if there’s anyone who’d like to transfer off this
committee and onto another, this is prbbably the time.

CHAIRMAN MEITES: Actually, I thought it was
pretty interesting, which is the last thing you want to
hear from a chairman.

Herd, please.

MR. GARTEN: I have a problém distinguishing
between -- you talk about the Corporation task force
and the working group in different regions of your
priority list. Are you talking about both groups?

MS. CONDRAY: No. The working groups were
specific working groups for those specific negotiated
rulemakings dealing with 1611 and 1626. Théntask
force, the regs review task force, was an internal
staff effort that developed this high-priorit? list.

The staff took public comment and incorporated comments
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from the field to guide its thinking.

MR. GARTEN: But they haven’t gone over this
with the working group. That'’s separate and apart.

MS. CONDRAY: That would be outside the scope
of the working groups. -

CHAIRMAN MEITES: But if I understood the task
force, and maybe -- I mean, the staff task force,
because it set about to review existing regulations, it
didn‘t have the charge of looking as to what new
regulations we may need. Is that correct? I looked at
the report. It discusses existing regulations,
regulation by regulation, rather than saying, these are
the twelve problems.

MS. CONDRAY: Right.

CHAIRMAN MEITES: That’s how this access to
records would have fallen in the cracks in that type of
undertaking.

MS. CONDRAY: Right. Right. The closest vyou
get to that is the idea of lesser sanctions, which is
ocoutside of those current regulations that do discuss
sanctions. Correct. -

CHAIRMAN MEITES: All right. So that -- it’s
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about time for a break. But before we take a break --
and the next thing is public comment; it’s a logical
place -~ if you could, give me the staff’'s -- any
suggestion the staff has about how, first, this
committee and then the board should go abeut iés work
with regard to open rulemakings and new rulemakings in
terms of priorities.

MR. FORTUNO: If I may offer just a very brief
introduction. Mattie will go ahead and address the
task force report. But just to put it in context, when
the prior board was sworn in back in late -~ was it
'93, it was decided that there would be a significant
regulatory reform effort undertaken. Aﬁd they wanted
to review the regs and determine which needed to be
changed and how.

So work was started, and that’s why you heard,
for example, about work being done early on on 1604 and
then being set aside and being taken up more recently.
What happened was in 1995 and '%6 when we had the
assortment of new requirements and restrictions
imposed, the board had to turn its attentioh‘ﬁo

promulgation of implementing regs -- implementing those
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new regquirements and restricticns.

So the work that was done in ’'93-'94 was
essentially put on hold so that focus could be on the
new restrictions., Then in the late ’'90s, when that was
done, the board wanted some direction from ;taff, oY at
least some input from staff, I should say, as to what
rules might be deserving of additional attention and
possibly be taken up as new rulemakings.

And so it was in connection with that request
that the staff task force was put together to study the
existing regs and to make recommendations. And that
culminated in a report that was issued in 2002, and
thét’s what Mattie will be addressing now. But I just
thought that the context might be helpful.

CHAIRMAN MEITES: Fine. Thank you. And
Mattie, would you go ahead.

MS. CONDRAY: I don’t know that I have a very
specific timeline in mind. At this point, I’'m now
venturing into my own personal opinion.r

CHAIRMAN MEITES: Rather than months or years,
I think more helpful is a sequence of eﬁents,

regardless of how long it takes. What do you suggest
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we do first, second, third, and fourth?

MS. CONDRAY: I would suggest that the
committee might want to finish the open rulemakings
first. There’s been a lot of work put into them.
Particularly 1611 and 1604 are so close to beiﬁé done.

You know, obviously the world has continued
spinning on its axis without the revisions being
completed. But I think we would be doing a service to
both the Corporation and the field to finish those off.
The revisions to both ¢of those ruleg, I think, would
make significant improvements in them.

We certainly get -- in the Office of Legal
Affaifs, we’re asked to provide interpretations. We
get requests for interpretations of 1604 and 1611 on a
fairly regular basis, and hopefully this would, you
know -- all right. It would generate requests for new
opinions. But that’s something else.

CHAIRMAN MEITES: What about 16267

MS. CONDRAY: 1626, it would be niée to
continue work on that. Whether the -- you know, I'm
not sure what the committee’s preference woﬁlé be,

whether the committee would like to go through that
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briefing memo and discuss it and provide guidance, or
if the committee would really rather have us just get
something out and have a product for them to lock at as
a draft proposed rule.

CHAIRMAN MEITES:'vUﬁderstood. -

MS. CONDRAY: You know, apples and oranges.

CHAIRMAN MEITES: And that’s the three -- two
opens and one almost open, ©or three open and twoe
published, one not. And is it your recommendation that
we undertake that before we go to the six high;priority
items?

MS. CONDRAY: Yes, although I will say that if
the committee, say, is -- at the next meeting chooses
to act on 1604 and 1611, since that would pretty much
be it, the committee c¢ould then also choose to ihitiate
a rulemaking on one or more of these other and kind of
get the ball rolling in a centinuocus fashion.

In terms of a priority from the priorities
list, we’'re a little bit out of order. éqt taking
what’s left -- since 1602, which was originally number
three on priority list, that’s done. 1604, that was

number six on the priority list. That’s almost done,
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if we took that off.

You know, I guess I have no reason to back off
the original task force recommendation that the order
would be -~ the lesser sanctions, 1606, 1623, then
1621, then 1624, which would be a big hairy oné,
something a lot simpler, and then a more major
rulemaking, although I would understand if the
committee did not want to get its toe wet by taking on
a humongous project right at the beginning. And
that -- oh, sorry, and then 1607.

The committee might want to start with 1607 or
1621 even though they were a little further down on the
pricrity list. 1607 is governing boards, and 1621
c¢lient grievance procedures, just because those would
be susceptible to notice and comment rulemaking and
would probably be able to completed in a shorter amount
of time and generate less controversy.

MR. FORTUNC: In all fairnmess to Mattie, I
think that she’s -- |

MS. CONDRAY: I'm extemporizing.

MR. FORTUNO: -- been asked to waik outt on a

bit of a limb.
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MS. CONDRAY: Right.

MR. FORTUNO: I don’t think that management
has had an opportunity to formulate a recommendation to
make. So I think that what Mattie‘s doing and I think
what she was asked to do was to give her own personal
best judgment on this.

But I think that management may want to focus
on it and may, in fact, come back with the same
recommendations in terms of order and timing. But I
just wanted to make clear that there was a distinction,
is all.

MS. CONDRAY: Thank you.-

CHAIRMAN MEITES: That’s fair. 3But at least I
gather from what you said that some are easier than
others. And I think you’ve helped us to classify two
of them as easier and two of them as harder.

MS. CONDRAY: Right.

CHAIRMAN MEITES: Maria?

MS. MERCADO: No. I was just géing to say --
and I‘'m not sure whether in the briefing materials that
the committee got, since I didn’t get one, I assumed

that she had already done prioritizing and sort of a
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calendaring of how long it would take teo get from the
process of initiating. We did one.

MS. CONDRAY: That was a calendar about how
long it would probably take a negotiated rulemaking.

MS. MERCADO: Right. To do, so that we have a
sense of how long the timetable is. 8So I‘m just saying
if that’s already somewhere in your computer, you know,
then you can just --

CHAIRMAN MEITES: Yes. That’'s a very good
peint. For our next meeting, it may be helpful if
you’d give us some idea of how much shorter than eleven
vears this can take.

MS. BeVIER: Theoretically.

CHAIRMAN MEITES: Theoretically. &All right.
Any other board comments at this point? If not, I
suggest we take a break and we’ll open with any public
comments with regard to what’s been -~- we’ve heard so
far. Let's take a, what, l5-minute break. We’ll
reconvene at 4:20. Thank you.

(A brief recess was taken.)

CHAIRMAN MEITES: Let’s resume, if ﬁe could.

This is the agenda 5, which is essentially
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public¢ comment, everything that we’ve said so far.
And Linda Perle has asked if she can be the first
person to speak in the public comment period, and I
have agreed to that.

And so Ms. Perle,-if.you'd begin: ‘

MS. PERLE: Thank you. I think that most of
you know me or I’ve met most of you, spoken to you at
least briefly. But I just want to -- if you’'d give me
20 seconds, I just want to give people a sense of who I
am and how I come to be here in front of you.

I am an attorney with the Center for Law and
Social Policy, which under a contract with the National
Legal Aid and Defender Association represents the
members of the -- civil members of the National Legal
Aid and Defender Association, many of whom are LSC
recipients.

So I spend a lot of my time, mest of my time,
working on issues that relate to the Corporation and
its grantees, which means that you’ll seé me appearing
before this committee in the future as you deal with
these regulations. |

But one thing that some of you may not know is
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that in 1975, I came to work at the Legal Services
Corporation. And I worked there from 1985 (sic) to
1983, I was one of the first staff membexrs of the
Corporation. I was there before the first president of
the Corporation. - _

And during the time that I was there, I did a
lot of work on some of the regulations that vou're
being asked to c¢onsider now. And so I have a lot of
familiarity. I was actually the staff person that
wrote one of the regulations that you’re being asked to
reconsider, although it was such a long time agoe that I
can’t honestly tell veou I remember much about it. But
I wroté the 1624 regulation, which I think was -- I
don’'t even remember the date. It was probably in 18789
that that was adopted.

Anyway, just so that you know, I’ve been
around for a long time and I have a lot of familiarity
with these issues.

Mattie gave you, I think, a very fair overview
of the status of the pending regulations. I was on
both of the working groups that you’'ve discﬁssed, both

for 1611 and 1626. Those were very large undertakings
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by a lot of really committed people, both members of
the LSC staff, inspector general staff, and the field
representatives.

A lot of hard work went into those rules, a
lot of really thoughtful discussion. And‘tﬁe consensus
that was reached particularly around the issues in
1611, there was a lot of give and take. I think nobody
got everything that they wanted. That was -- but
everybody felt satisfied that the issues had been
fairly discussed.

1611 is a really complicated rule. It’‘s very
difficult even today. It’s been in existence for 20
yvears. I will tell you that not a day goes by =-- and
I‘'m not exaggerating -- that I don’t get a call from
somebody asking me how to interpret such-and-such, or
what does this mean, or where can I find this provision
of this rule. 1It's a very difficult rule to navigate.

And I think that the new versiop of the rule
in 1611 is really helpful. I know maybelpeople say,
well, we’'ve been dealing with this rule for 20 years.
Why do we have to change it now? And the answer is

because it’s been problematic for 20 years.
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And this new rule really does, I think, help
resolve some of the issues and makes it much simpler
and a much more forthright way to approach these
eligibility issues. And I think that there’s
substantial agreement in the field that this rule needs
to be fixed, and that the approach that’s taken in the
new proposed rule is really the way to go. So I would
urge you to go ahead with that rule, that pending rule,
on 1611.

I think with regard to 1604, that rule was
significantly discussed when it was originally taken up
in 1995. I think it really is an improvement. I think
it's basically done. I don’t see really that there’s
much reason not to go ahead with that one as well. 1In
my view that’s not gquite as high a priority, but that’s
my personal view. But I think there’s no reason not to
do that.

In terms of 1626, like 1611 it’s kind of a
complicated rule. 1It’s sort of a little difficult to
navigate. The areas where consensus was reac@ed in the
working group, I think if those areas were adopted, I

think that the rule would be much improved and much
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easier to use.

By the way, Mattie mentioned the appendix. I
think there‘s like -- there’s no reason why the staff
shouldn’t be able to go ahead and update that appendix.
That updating was done, again, by a group of people who
really have a lot of experience with immigration law,
and I think it would be extremely helpful for the field
to have that tool available. And it doesn’t require
board approval because it‘s just -- as Mattie described
it, just an appendix that sort of lays out what are the
current forms. And the current appendix is very
updated.

With regard to the rest of the rule, again, I
think it’s a very -- it’s a vast improvement over the
current rule. I think there are some areas where there
is not consensus'yet. I think that with some
additional work, we could get closer -- the working
group, if we could be convened again even by telephone,
we could get a little -- we could get closer.

And as Mattie said, if you donft:feel
;omfortable presenting your views on issues without

having something concrete, the staff could present a
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draft with a long discussion of the areas where there’s
no consensus. And I think that would be wvery helpful
and I think you should go ahead with that rule as well.

So I agree with Mattie’s personal view. And I
think the field agrees that those three rules ;¥e rules
that we should go ahead with and there isn‘t really any
reason not to go ahead with them.

With regard to the other rules that the
Corporation -- or that Mattie’s suggesting that the
Corporation would want to go ahead with, those that
were in the task force report, con your desk I gave you
a copy of a set of comments that we -- that were
submitted on behalf of the civil group of the National
Legal Aid and Defenders Association.

I need to give you some explanation. These
were sﬁbmitted on October 26, 2001. They were based on
an earlier version of the task force report. BSo they
may be a little confusing.

You have, I think, the final versién, which
was -- which did take some of these comments into
account. Nevertheless, I think that if yoﬁican ignore

the points that were already changed, some of the
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substantive discussions in here are still valid with
regard to these -- the ones that the Corporation was
suggesting that they‘d like to go ahead with.

And Mattie talked about this lesser sanctions
rule, which involves two things. One is to-combine
three current rules intc one super-rule, which I don’t
think is necessary because. I think it will just cause
confusion. We‘ve lived with these three rules for a
long time and gverybody knows where to find them and
there doesn’'t seem to be any reason, as far as I'm
concerned, to put them all together.

Nevertheless, with regard to the lesser
sanctions issue, and I think the view of others in the
field, especially since the advent of competitive
bidding, there is much less need for this lesser
sanctions rule.

I mean, the Corporation now has the
opportunity once every three years, if it’s a three-
year grant, or more frequently, if they'fe unhappy with
one of its grantees, simply not to award the grant to
them. And they have used that ability'6ﬁ some

occasions by not re-funding a program for the full
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three-year term, and they’ve said, we’ll give you only
a year and you have to make these changes or these
improvements. And they have used that.

There is also a gquestioned cost regulation
which permits the Corporation to question-costs_for
whatever the program has done. And although they’ve
not used that recently, they have that tool available
and it was used in the past.

They have a suspension rule, which they’'wve

also used to encourage programs to comply with various

things that the Corporation has been unhappy with.
They've used things like month-to-month funding. They
have a variety of tools at their disposal that they’ve
used in the past. And we don’t really think there’s a
need for something -- for a real lesser sanctions rule.

CHAIRMAN MEITES: What about the other three,
grievances, Rehabilitation Act, and governing boards?

MS. PERLE: Okay. The client grievance
procedure is a -~ it‘’s a small rule. I meah, it’s an
important process. But the changes --

CHAIRMAN MEITES: All right. Fair notice. I

was a member of the grievance committee when I was on
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the board’s Legal Assistance Foundation. So you happen
to have -- the one rule I know something about is this
one.

MS. PERLE: Okay. The changes that -- this is
another rule which in 1995 was a proposal'for changes
to the rule. Those changes were made in response to a
variety of things that were going on in the Corporation
at the time,.

I think that the rule that was developed --
the proposal is a good propeosal. It clarifies some
things. It makes some changes in the rule that would
be beneficial. You have this existing rule. I think
that the Corporation could go ahead and do what it did
with 1604, which is to publish the proposal, republish
the proposal, and see what it gets on that. I don’'t
see any reason ﬁot to go ahead with that. I think
that’s a pretty simple one.

CHAIRMAN MEITES: Rehabilitation Act and
governing boards.

MS. PERLE:  Yes. This is one thgt I have
qualms about. I agree that the landscape has changed

significantly since I wrote that rule however many
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years ago, with the Americans with Disabilities Act and
other things.

What I'm concerned about is that I think it’s
very important that the Corporation not just go blindly
inte changing something that, A, it doesn‘t haée a lot
of expertise in, and B, that’s very complicated and
there are a lot of stakeholders that are involved in
this.

And I think that if the Corporation wishes to
do that, what it needs to do is really engage in a very
significant dialogue with both its own recipients and
the civil rights community and make sure that it fully
understands what the implications are for it adopting a
rule in this area, where there are others that have
responsibility for enforcing the ADA and other civil
rights rules.

So that’'s my view. I mean, I'm not saying
that -- I understand that it’s out of date and that,
you know, maybe there needs to be some change. But
it’s something that the Corporation can’t do by itself.
And I think it’s going to involve a very siéﬁificant

process.
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CHAIRMAN MEITES: Governing body regulations.

MS. PERLE: The governing body regulations. I
think the problem that they’re trying -- that the
Corporaticon is thinking about trying to address in here
is not a regulatory issue. They’'re concerned about
perceived lack of diversity on program boards.

I think that that’s a function not of the rule
nor diversity provisions in the rule, and I think that
if they were enforced, it would go some way tbwards
solving the program. But I‘d also think that the
problem is in the underlying statute, which limits the
flexibility of the programs to name board members.

So that I just -- I think that this is -- the
solution to this is not through change in regulation,
but it’s through educating bar associations and the
programs itself. I know the Corporation’s doing a good
job in raising this issue with some of the efforts that
its diversity task force has made.

So I think that it’s a continuing educational
process, and I think, you know, there -- I don’t know
that there’s any way to change the legislation to give

the programs more flexibility to name people to meet
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these diversity standards. And I‘'m not suggesting that
we should be able to do that.

CHAIRMAN MEITES: Now, what other -- of the
new open area, where I was surprised to hear we did not
have a regulation was access to records. -Is tﬁat an
area that you think would be fertile for the staff and
the board to explore?

MS. PERLE: I think the protocol deals with it
in a very productive way. I think that the field is
more comfortable with these issues than they were a few
years age. I think as you’ve heard from the staff,
that they’'re -- you know, that they’re used to it.

They deal with it. It gives them the opportunity to
flesh out these issues before they come to visit.

I think that there are fewer instances where
access to records are a problem tecday than there were a
few yvears ago. I honestly don’t think we need a
reguiation on this. I think that if you had a
regulation that opened up -- you know, theré are so
many different rules from state to state. The rules of
professional responsibility vary so much frbﬁ state to

state.
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I think that the Corporation tried to sort of
develop some general rules that were -- applied to
everybody, I think, that have grave difficulty. So I
really don’t think we need action in a regulatory sense
on this. - .

I think the protocol has been -- has worked.
It’s been effective. OCE has learned to deal with it.
We’ve learned to advise our clients about the issues.
You know, I coften get calls from programs that say, oh,
my goodness, OCE is coming to visit me and I have these
access to records problems.

And I say, okay, tell me what your problem is.
And we talk about it and talk through it before. And I
said, you know, you really don’t have a problem because
this is -- you’ve told me what your rules say, and this
is what that means in this context.

And you can give the Corporation this thing
that they’ve asked for. And in terms of_this other
thing, well, vyou can do it through an intermediary,
which is something that’s provided for in.the protocol.

And I think there are many, many fewer

instances where this is an issue, and it’'s becoming
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fewer and fewer. There are a few, and those are
situations -- I think, as Danilo said, those are
situations where, in fact, there’s some real
peculiarity in the rules of professional responsibility
in a particular state. .

And I know we’'ve had one or two of those
situations in the last couple of years, and it’s been
worked out. And I think that it’s true that the
Corporation has had the opportunity to get the
informagg;; that it needs in order to do its job to.
ensure compliance.

And programs are generally very cooperative,
and they understand that the Corporation has a role to
fulfill. And the times when it’s come up for the most
part recently I think are real -- are situations where
the programs feel they're between a rock and a hard
place because they have this peculiarity in their rules
of professional responsibility.

They want to make sure that they'ré.not going
to get in trouble with the bar and that they protect
the confidentiality of their clients to thefdégree that

the state has reguired them. But they’'re few and farx
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between.

CHAIRMAN MEITES: I'm sorry. I interrupted
you.

MS. PERLE: No. I don’'t remember yhat -

CHAIRMAN MEITES: Any questions?

MS. PERLE: And in terms of the other rules, I
mean, I think that there are some that can be improved.
These comments, I think, address some of the issues.
But I don‘t -- I think that really what you need to do
is finish the ones that are on your plate. And I think
that the 1621 is one that you could do quite easily.
And I wouldn’t do the 1627. I just wouldn’t do that.

CHAIRMAN MEITES: Good. Thank you very much.

Any other public comments?

(No response.)

CHAIRMAN MEITES: All right This is odd, but
I now believe we deliberate in public. Sc let’s
deliberate in.public.

I have a series of suggestions, and let me
just lay them out and then we can discuss_them. Let me
start kind of with the tail of the dog.

The draft appendix sounds to me as something
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that we can endorse right now and endorse for
publication. Does that make sense? |

MR. McKAY: Yes.

MS. BeVIER: Yes.

CHAIRMAN MEITES: Why don’'t we -- we'll
recommend that.

As for the outstanding rules, the three rules,
the financial -~- I'm sorry, the outside practice of law
seems to be in pretty good shape. There is a gquestion
that a congressman had, but it seems to have been
resolved.

And what I propose to that is that because I
have not read it as thoroughly as I’'d like, perhaps we
could tabkle it for this meeting with the idea that at
our next meeting we would look -- we would read it
éeriously and be prepared to recommend it for approval.

Does that make sense?

MR. McKAY: Yes.

CHAIRMAN ﬁEITES: I'm not so sanguine about
the other two. The financial eligibility seems like
it’s really up in the air. And I’'ve not read it

closely, but I think we’ve heard, at least with these
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two issues, there are serious questions that have been
raised.

Maybe what we should do with that is just
discuss it further at the next meeting. And I think we
should be prepared at that point te give saﬁe guidance
forward or backwards on it because I don’t think it
does any good to keep this open indefinitely.

I den’t know the answer to the issues, the

group issue or the retainer. Right now I don‘t have

{any views on them. But I can see them both as being

serious.

MR. McKAY: I would find it -- first, I agree
with your initial suggestion. I think we should go
ahead with 1604. And we should be able to move through
that fairly quickly. And I do agree with you that we
do have these open issues.

I would £find it helpful if, you know, in

addition to reading the materials ahead of time so

the -- and I have read it but I would like to do it
again -- is to hear from both sides on these issues.
It would be more helpful for me to gauge the -- you

know, the pros and the cons if we hear them.
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And it might be best that we do that, that we
have a discussion, hear the arguments, pose some
guestions, and not necessarily come to a decision at
our next meeting, but certainly have a better
understanding what those issues are so we can think
about it.

CHAiRMAN MEITES: Okay. Why don’'t we do this.
Why don’t we somehow frame an agenda item -- Vic can
help us with it -- to encourage whoever wants to speak
on at least the two difficult issues under 1611. Does
that make sense?

MS. BeVIER: It makes a lot of sense. But I
have another sort of suggestion or question. It seems
to me that the 1626 with alien eligibility presents
some of these group representation issues. And I think
that to the extent that‘s true, we ought to be talking
about that as well.

I mean, I hate to crowd the agenda,_put too
much on it. But it seems that they are very intimately
related. o

CHAIRMAN MEITES: Well, why don‘t we expand

our forum for discussion to both 1811 and 1626.
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Happy to do that because there is

seems to me, based on what we hear

Linda and from others, is that it

ask that working group to go back

period of time and see if we can

get closer on some of those issues that are still open.

CHAIRMAN MEITES: Well, the working group is :

still in effect on the 1626, the aliens. Aas I
understood it, because we actually published a draft
under the financial eligibility, we’re past the working

group stage.

MR. McKAY: That’s -- I was talking about

1626.
CHAIRMAN MEITES: 1626. Yes.

MR. McKAY: I agree on 1611. I understand

where we are. But if we're going to talk about 1626, I
thought it would be important that we simultaneously
ask that working group to go back and focus on those
remaining issues and see if we can get éioser to
closure on it.
CHAIRMAN MEITES: I got you. ~So.what we would

do is let’'s work -- on 1626, we would -- we receive a
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request for our view, or our predecessors’ views, on
1626 rather than giving any views now, which we
shouldn’t. We’ll ask the working group between now and
November to reconvene however they can deo it, and in
November present to us where they’re actually at, where
there’s consensus.

MS. BeVIER: You know what I would find
extremely helpful, and that is examples. It‘s all very
abstract right now to me, and it‘s sort of rules kind
of in a vacuum.

I would like examples of how a proposed rule
or an aspect of a rule that is in contention or, vyou
know, is part of a disputed issue would make a
difference, so the kinds of situations typically to
which these rules apply. And that would help me get a
sense of what the stakes are and of what the arguments
are pro and con.

CHAIRMAN MEITES: That would be fo;_both
issues, both the group and retainer?

MS. BeVIER: ©h, absolutely. both group and
retainer, and alien eligibility as well. |

MS. CONDRAY: May I ask a clarifying guestion?
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CHAIRMAN MEITES: Sure.

MS. CONDRAY: For 1611, since you have a draft
and with respect to all of the other issues there was
consensus, you’d like to focus just on those two
particular issues?

MS. BeVIER: Yes. I think --

MS. CONDRAY: Although obvicusly, as you read
through the draft, if other issues come up. With 1626,
would you then like us to present you with the best
draft NPRM that we can?

CHAIRMAN MEITES: I'm not sure we’re ready for
that.

MS. CONDRAY: I mean, do you want -- because
right now the board has -- you don’‘t even have -- all
you have in front of you are the areas of non-
consensus. You don’t have anything on all of the areas
of consensus. |

CHAIRMAN MEITES: We understand; But I think
the sense here is we’ll start with the tough issues,
kind of assume that the easier issues will fall into

place. And since, as Lillian and Mike both point out,
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some of the tough issues are common to both 1611 and
1626, it makes sense teo have the hypotheticals, to have
the discussioh, about both ¢f them, even though there
obviously are some changes.

So I guess where we’'d end up is we’'ve talked
about 1604. 1611, that we would like to hear the
various sides on both group and retainer agreements.
And to the extent thefe are the same issues embedded in
1626, ﬁe’d like to hear that as well next time. Fair
enough?

MS. CONDRAY: Yes. Do you want to hear just
on the common issues, which would really have to do
with representaticn on 1626, and not the other issues?

CHAIRMAN MEITES: Yes. Just limit it teo that,
I think, at this time.

MS. BeVIER: At this time, that probably makes
sense.

MS. CONDRAY: Yes. Thank you. |

CHAIRMAN MEITES: All right. That should keep
us busy for our entire stay in New York. ”

All right. That, I think, settles the

outstanding issues on the regulations. Gocod. Thank
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you, Mattie.

The last item on the agenda is consider and
act on a new grant assurance for 2004 regarding
attorneys’ fees in propérty recovery actions. Someone
from the staff is going to present on this. Jechn, do
you want --

MR. ERLENBORN: I think Victor, if you
wouldn’t mind. If you would describe the proposal that
igs hefore the committee.

CHAIRMAN MEITES: Victor?

MR. FORTUNO: ¥Yes. I think the grant
assurances were brought to the -- the proposed grant
assurances were brought to this beocard not long ago.

And the board managed to devote a little time to it,
understandably, but didn’'t have all ¢of the background
because it wasn?t invelved in development of these over
time. But the grant assurances were outlined and the
board was sufficiently comfortable with guthorizing
staff to proceed with them.

Since that time, management of the_Corporation
has come together to pare back the M&A budget because

of the shortage of funds. And one of the things that
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was discussed was the use of M&A funds to litigate
cases where what's at issue is property, real estate,
to be specific, real property, purchased by a grantee
with LSC grant funds.

One of the suggestions that was mnade w;s that
since what happens is from the M&A line funds are used
to litigate cases to recover the -- either to have
property transferred to the new grantee or to recover
from a sale, forced or otherwise, that then gets
plugged back into basic field.

Since none of that money goes back to M&A to
replenish the fund that goes to litigate those cases,
the thought was here that maybe there should be a
provision requiring the -- if the grantee forces the
Corporation to resort to litigation to enforce a
provision -- an agreement between the grantee, or
former grantee, and the Corporation, that upon ceasing
to be an LSC grantee, the Corporation will d;spose of
the property és directed to by the Corporation.

But if the former grantee forces ther
Corporation to resort to litigation to enforce that

interest, there should be a reguirement that if the
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Corporation prevails, that the grantee would reimburse
the Corporation out of non-LSC funds for those
expenses.

And that’s what then was reduced to writing
and circulated for the consideration of the board. I
think Mr. Hillborn wanted to make a presentation today,
but his wvoice is such that he’s unable to do that. 2and
so I hope I've done justice to what he wanted to cover.

But that in a nutshell is it, is exploring a
means by which the Corporation can replenish the fund
that it uses to litigate cases invelving property
purchased by former grantees with LSC grant funds.

| CHAIRMAN MEITES: I asked you before, and you
gave me a timetable, that the actual grant assurance
contracts don‘t go out £ill December.

MR. FORTUNO: That’s right.

CHAIRMAN MEITES: And we have just received
today -- we, the committee -- materials on this. And
obviously, we have not had a chance to study them, nor
has the public had a chance to review them for any

comments.

What I would feel much more comfortable doing
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is deferring this to our November meeting. Make it a
formal agenda item with the usual materials.

MR. FORTUNO: I think what I‘ve been reminded
is that it’s actually kind of a two-stage process.
Grant assurances have been signed as part-of tﬂe grant
applications. They have not yet, however, been signed
as part of the acceptance of the grant.

So while they’ve already been signed as an
indication of what the applicant will be asked to sign
if the applicant is successful, they will, I guess,
be -- if the committee acts in November and 1if, for
example, the committee elects to include this as a new
grant assurance, that could then be included in the
assurances as they are signed off on by grantees who
are offered grants in December.

CHAIRMAN MEITES: My sense, Lillian and Mike,
is that we defer this till November to include the
materials in the material packet. We give a chance for
the public to have any response, and we také it up
then. If that makes sense, why don‘t we just truncate

the discussion now and just table this to November.

MR. GARTEN: May I --
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CHAIRMAN MEITES: Yes, Herb. Please.

MR. GARTEN: May I make a suggestion? You may
have a situation in some states where this would not be
an enforceable provision. It reminds me oﬁ the interim
clauses that you see, and people in wills, where
someone is going against the will. The document says
that to deprive them getting an inheritance under any
circumstances, which is illegal in some states,
especially in Maryland. So I think you ought to do
some research on that point.

MR. FORTUNO: We will.

CHAIRMAN MEITES: Fair enough. All right.
Let’s then just table that item and go back to the
agenda. We’re now on 11. If there’'s any other public

comment on any other matter, now is the time to make

it.

(No response.)

CHAIRMAN MEITES: Hearing none, I'll open the
meeting for -- to consider and act on any other
business.

(No response.)

CHAIRMAN MEITES: If there is none, then I
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will accept a motion to adjourn.
MOTION
MS. BeVIER: So moved.
MR. McKAY: Second.
CHAIRMAN MEITES: And the motion-carrigs.
Thank you very much, ladies and gentlemen.
(Whereupon, at 5:00 p.m., the meeting was

concluded.)

* % * % *
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