
Every state has some form of administrative proce-
dure law that governs the agency rulemaking
process, and many states currently have provisions
that pertain to regulations affecting small business-
es and provide for regulatory flexibility. However,
recognizing that some laws are missing key com-
ponents that give regulatory flexibility its effective-
ness, legislators continue to introduce legislation to
strengthen their current systems.

“I think that our passage of a law requiring all
South Dakota governmental agencies to complete
and file small business impact statements whenev-
er they promulgate new rules is one of the best
things we have ever done for small business.”
—Jerry Wheeler, Executive Director, South
Dakota Retailers Association

Advocacy’s model legislation is patterned after
the federal regulatory flexibility law and contains
the following five key elements: 1) a small busi-
ness definition; 2) an economic impact analysis; 3)
a regulatory flexibility analysis; 4) periodic review
of existing regulations; and 5) judicial review.

Small Business Definition
It is important for “small business” to be defined
by statute and for the definition to be consistent
with how other laws and/or permitting authorities
within the state characterize “small.” If there is no
such definition currently provided by statute, states
generally use the number of employees and/or the
gross annual sales of the entity to define “small
business.”

Economic Impact Analysis
Pursuant to most state administrative procedure
laws, agencies are already required to prepare some
form of economic impact analysis to determine

how the proposed regulation will affect the entities
being regulated. Segmenting out the impact on
small business is a necessary additional step in the
analysis because small businesses bear a dispropor-
tionate share of regulatory costs and burdens. By
recognizing the cost of a regulation to small busi-
nesses and the differences in scale and resources of
regulated businesses, agencies are able to craft reg-
ulations that consider the uniqueness of small busi-
nesses. As a result, small businesses are better able
to comply with agency rules and to survive in a
competitive marketplace.

“This in turn will mean that agencies specified in
the bill will have to consider the adverse impacts
to small business before promulgating regula-
tions. I am encouraged by this move to help
return common sense to the regulatory process
affecting this very important sector of our econo-
my.”—Alaska Governor Frank Murkowski

Regulatory Flexibility Analysis
Sometimes, because of their size, the aggregate
importance of small businesses in the economy is
overlooked. Because of this, it is very easy to fail
to notice the negative impact of regulatory activi-
ties on them. The intent of Advocacy’s model legis-
lation is to require regulatory agencies to consider
small businesses when regulations are developed
and particularly to consider whether there are alter-
native regulatory solutions that do not unduly burden
small business but still accomplish the agency goal.

Tailoring regulatory proposals to the unique
needs of small business saves small employers money
that is better used to hire additional employees,
provide health care, train existing staff, and upgrade
their facilities and equipment. This can be accom-
plished without sacrificing health, safety, and welfare
issues of major importance to state governments.

Judicial Review
The federal regulatory flexibility law had limited
success in curbing excess regulatory burdens for 16
years until judicial review was enacted in 1996.
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The effect of the 1996 law was to give the RFA
some “teeth” and to focus the heightened attention
of regulatory officials on small business issues.
Approximately 4,000 regulations are finalized in
any given year. Only 12 to 13 lawsuits that cite
noncompliance with the RFA have been filed per
year since federal judicial review was enacted in
1996. Allowing small businesses to challenge state
agencies for failure to adequately consider their
impact on small business during the regulatory
process is critical, as it provides an incentive for
agencies to conduct a thorough and well-reasoned
economic and regulatory flexibility analysis. 

“Adding judicial review is an important step for-
ward for our state’s small businesses. Now the law
has some teeth, and that will help small business
and state agencies work together to produce good
regulations that get the job done without causing
serious harm. It means a better business and job-
creating climate for Missouri.”—Scott George,
President and CEO of Mid American Dental and
Hearing Center, Mt. Vernon, MO

Periodic Review
Existing regulations may also unduly burden small
businesses because the rule may no longer serve its
purpose, may be duplicated by newer federal or
state legislation, or may have been promulgated
without consideration of the effects on small busi-
nesses. Also, given the length of time that may
have passed since the rule was promulgated, tech-
nology, economic conditions, or other relevant fac-
tors may have significantly changed in the area
affected by the rule. Therefore, it is critical that
agencies review rules periodically to determine
whether they should be continued without change,
amended, or rescinded to minimize the economic
impact of the rule on small businesses. 

A clear example of how benefits can be
derived from efforts to periodically review existing
regulations comes from the Massachusetts Office of
Consumer Affairs and Business Regulation

(OCABR). OCABR has implemented a comprehen-
sive 10-month review of every regulation promul-
gated by OCABR agencies to identify those that
have become outdated or irrelevant. After publish-
ing the proposed revisions, OCABR held a series of
public hearings that gave affected small entities the
opportunity to voice concerns about existing regu-
lations and the proposed changes. OCABR was
then able to refine the proposed changes based on
this input.

The review is still in progress; however,
approximately 50 pages of regulations have already
been eliminated. Also as a result of this review
process, the remaining rules are more precisely tai-
lored, easier for regulated entities to understand,
and less difficult for agency personnel to apply.
OCABR also recognized that because the review
process is now in place, future analyses should take
considerably less time.

Exemptions 
Even the strongest regulatory flexibility law has lit-
tle value if most agencies and/or certain rules are
exempt from it. Therefore, legislation should pro-
vide exemptions only to agencies or rules when it
is absolutely necessary.

Fiscal Notes 
During a time of tight state budgets, a common
question is how much it will cost a state to imple-
ment regulatory flexibility for small businesses.
The answer is that implementing a regulatory flexi-
bility system can be accomplished at minimal to no
additional cost to the state. In fact, the state saves
money by getting input on costly or unnecessary
regulation prior to implementation. Requiring small
business analysis, input, and consideration of less
burdensome alternatives ensures that state agencies
make good final decisions. On the other hand, if
regulations are poorly written and do not consider
small businesses, they may need to be rewritten,
which is more costly to state government than
doing a thorough analysis the first time.
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Implementing regulatory flexibility for small
businesses also does not require state agencies to
incur excessive compliance costs for the preparation
of the economic impact and regulatory flexibility
analyses. Many states already conduct a general
regulatory flexibility analysis. Segmenting out the
impact on small business is a necessary additional
step in the analysis. Moreover, rules that are final-
ized without adequate impact analysis run the risk
of being more costly to both citizens and state agen-
cies. And, it is not in the interest of state agencies to
propose and finalize a rule that small businesses
cannot comply with and causes widespread industry
burdens resulting in layoffs and business closures.

Regulatory Flexibility
Implementation 
In states that have passed regulatory flexibility laws,
the Office of Advocacy works with the small busi-
ness community, state legislators, and state govern-
ment agencies (usually the departmrnt of economic
development) to assist with implementation and to
ensure its effectiveness. Small business owners are
the greatest resource that agencies can use to under-
stand how regulations affect small businesses and
what alternatives may be less burdensome.

“Our regulatory flexibility laws help to ensure a
level playing field for South Carolina’s small
business.”—Monty Felix, Alaglass Pools, Saint
Matthews, SC, and chairman of the South
Carolina Small Business Regulatory Review
Committee

One of the most successful tools in communi-
cating with small businesses and facilitating the
implementation of regulatory flexibility legislation
has been use of a free email regulatory alert system.
A regulatory alert system allows interested parties to
sign up and receive automatic regulatory alerts

when agencies file a notice for a proposed rule that
may affect their small business. Creating a user-
friendly Internet-based tool allows small business
owners, trade associations, chambers of commerce
and/or other interested parties to stay on top of
agency activities that may have an impact on small
businesses. It also provides an avenue through
which stakeholders can voice their concerns about
the adverse impact of a proposed rule and suggest
regulatory alternatives that are less burdensome.

Advocacy’s state model legislation has been
successful because policymakers across the country
are realizing that regulatory flexibility is an eco-
nomic development tool. More than 23.7 million
small businesses in the United States create
between 60 and 80 percent of the net new jobs in
the U.S. economy. There is also no question that
small businesses are the driving force of the econo-
my in each state across the country.

“Giving small business owners a seat at the table
when regulatory decisions are made allows for
their voices to be heard and ensures that better
decisions are made. This means more jobs and
growth at the state and local levels.”—Thomas M.
Sullivan, Chief Counsel for Advocacy
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