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individually and as an officer of
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Plaintiff, the Federal Trade Comm ssion (“Conm ssion”), by its
under si gned attorneys, alleges:

1. This is an action under Sections 13(b) and 19 of the Federal
Trade Conmmi ssion Act (“FTC Act”), 15 U.S.C. 88 53(b) and 57b, and the
Tel emarketing and Consumner Fraud and Abuse Prevention Act
(“Tel emarketing Act”), 15 U S.C. 88 6101-6108, to secure prelimnary
and permanent injunctive relief including rescission of contracts,
restitution, disgorgenent, and other equitable relief for defendants’
deceptive acts or practices in violation of Section 5(a) of the FTC
Act, 15 U S. C 8§ 45(a), and the FTC s Trade Regul ation Rule entitled
“Tel emarketing Sales Rule”, 16 CF. R Part 310, in connection with the
sal e of nondurable office supplies.

JURI SDI CTI ON AND VENUE

2. This Court has jurisdiction over this matter pursuant to
15 U.S.C. 88 45(a), 53(b), 57b, 6102(c), and 6105(b), and 28 U.S.C
88§ 1331, 1337(a), and 1345.

3. Venue in the United States District Court for the Central
District of California is proper under 15 U S.C. 8§ 53(b) and 28 U. S. C
§8§ 1391(b) and (c).

PLAI NTI FF

4. Plaintiff Federal Trade Conm ssion is an i ndependent agency
of the United States Government created by statute. 15 U S.C. 88 41-
58. The Conmi ssion enforces Section 5(a) of the FTC Act, 15 U S. C
8 45(a), which prohibits unfair or deceptive acts or practices in or
affecting conmerce. The Conmi ssion al so enforces the Tel emarketing
Sales Rule, 16 C.F. R Part 310, which prohibits deceptive or abusive
tel emarketing practices. The Comm ssion may initiate federal district
court proceedings by its own attorneys to enjoin violations of the FTC
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Act and the Tel emarketing Sales Rule and to secure such equitable
relief as may be appropriate in each case, including restitution for
injured consuners. 15 U.S.C. 88 53(b), 57b, and 6105(b).
DEFENDANTS

5. Def endant Modern Concept Marketing, Inc. is a California
corporation with its offices and principal place of business |ocated
at 7154 Reseda Bl vd, Reseda, California 91335. It does business under
the names Central Data Supply Co. and Suprene Business Products. It

transacts or has transacted business in the Central District of

California
6. Def endant Joseph Mbadeb is the principal owner and president
of the corporate defendant. Individually or in concert with others,

he has formul ated, directed, controlled, or participated in the acts
and practices of the corporate defendant, including the various acts
and practices set forth herein. He resides in, and transacts or has
transacted business in, the Central District of California.

7. Def endant Sam Jenkal a is the co-owner and vice president of
the corporate defendant. Individually or in concert with others, he
has formul ated, directed, controlled, or participated in the acts and
practi ces of the corporate defendant, including the various acts and
practices set forth herein. He resides in, and transacts or has
transacted business in, the Central District of California.

COMVERCE

8. At all tines material hereto, defendants have been engaged
in the business of offering for sale and selling, through
tel emarketers, nondurable office supplies, including |aser printer
toner cartridges and inkjet printer refills, in or affecting conmmerce,

as “commerce” is defined in Section 4 of the FTC Act, 15 U S.C. § 44.
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DEFENDANTS' BUSI NESS ACTI VI TI ES

9. Since at |east 1995 and continuing thereafter, defendants
have engaged in a plan, program or canpaign to sell nondurable office
supplies, including |aser printer toner cartridges, inkjet printer
refills, and inkjet cartridges, via interstate tel ephone calls
t hroughout the United States.

10. Defendants primarily target businesses, including snall
busi nesses and charitable or nonprofit entities such as churches and
school s, for unsolicited tel ephone sales. Their sales representatives
cal |l prospective consunmers and offer to sell them supplies for inkjet
and | aser printers.

11. Defendants’ sal es representatives make vari ous
representations to consuners, often varying themfrom one consuner to
the next. One set of representations concerns the origin and qualities
of their products. Typical representations may include that |aser
toner cartridges are based on new technol ogy giving two or three tines
the normal |ife of standard cartridges and higher quality print
output. In some instances, they represent that the cartridges are new
and manufactured by Hew ett Packard or |BM Lexmark. In fact,
def endants’ | aser toner cartridges are typically “remanufactured” by
vari ous conpani es other than Hewl ett Packard or |BM Lexmark and use
both ol d and new parts. They are not based on new technol ogy, and do
not provide multiples of a normal life span. In sonme cases they give
poorer print quality than new cartridges and may | eak excessive
quantities of toner into the user’s printer.

12. Defendants nmake simlar representations about supplies for
inkjet printers, msleadingly conparing their own refill kits in price
and quality to newinkjet cartridges sold by other conpanies. These
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kits often provide substantially poorer perfornmance than new
cartridges while costing significantly nore.

13. The long life clains are typically used to justify high
prices, if the consunmer is given price information at all. For
exanpl e, defendants may convince some consuners to pay double the
normal price of a new, original manufacturer’s brand | aser cartridge
based on a claimthat defendants’ cartridge will supply double or
triple the nunber of pages.

14. The prices of defendants’ products vary significantly from
consumer to consuner. They frequently are substantially higher than
prices the recipients would have paid for simlar or better office
supplies available fromtheir regular suppliers. Defendants al so often
add a substantial and undi scl osed charge for shipping and handl i ng,
sonetimes hundreds of dollars, to the invoiced price of their
products.

15. In sone instances, defendants deliver a higher quantity of
products than the consumer ordered and charge accordingly.
Alternatively, they make additional shipnents of products that the
consurer did not order. Rather than accept returns of the unordered
products, defendants nay attenpt to negotiate for payment of an anount
| ess than stated on the invoice but nmore than the consuner originally
agreed to.

16. Defendants often offer to send consunmers a “free trial Kkit”
or prom se the consuners that they can try defendants’ products
wi t hout being obligated to pay for themfor some stated period, and
wi t hout being obligated to pay at all if they are not satisfied with
the product. In fact, defendants often insist on paynent immedi ately
and regardl ess of consuners’ dissatisfaction. In sone cases,
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def endants ship additional nerchandi se to consuners who only agreed to
receive free trial kits, and they bill the consuners for the unordered
mer chandi se

17. Defendants tell consuners they can easily return
unsati sfactory or unwanted products and readily obtain refunds.
However, defendants frequently fail to return consuners’ conpl ai nt
calls, fail to issue return authorizations, and fail to accept returns
of unsatisfactory products, except when governnment agencies or Better
Busi ness Bureaus forward the conplaints to the defendants.

18. Defendants regularly send accounts created through the
deceptive and unl awful practices described above to collection
agencies like Dun & Bradstreet, even if the consunmer has cancel ed the
order or otherw se disputed the alleged debt. The subsequent billing
notices or oral statenents made by the collection agency on behal f of
def endants threaten the business credit rating of the consuners.

VI OLATIONS OF SECTION 5 OF THE FTC ACT
COUNT |

19. In nunerous instances, in connection with the sale, offering
for sale, or distribution of nondurable office supplies, defendants
have represented, expressly or by inplication, through, inter alia,
tel ephone calls, letters, invoices, packing slips, or shipnent of
goods, that their |aser toner cartridges provide two to three tines
longer life than new, CEM (original equi pment nmanufacturer) cartridges
fromthe consuner’s printer manufacturer, e.g., Hewett Packard and
| BM Lexmar k.

20. Intruth and in fact, defendants’ remanufactured cartridges
do not provide two to three times longer life than new, OEM
cartridges.
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21. Therefore, the representations set forth in Paragraph 18 are
fal se and m sl eadi ng and constitute deceptive acts or practices in
violation of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).

COUNT 1|1

22. In nunerous instances, in connection with the sale, offering
for sale, or distribution of nondurable office supplies, including
| aser toner cartridges and inkjet refills, defendants have
represented, expressly or by inplication, through, inter alia,
tel ephone calls, letters, invoices, packing slips, or shipnent of
goods, that consumers who agree to try defendants’ supplies can return
t hose supplies, if dissatisfied, at no charge to the consuner and
wi t hout obligation to purchase the supplies.

23. Intruth and in fact, consumers cannot return the supplies
if dissatisfied, at no charge and wi thout obligation to purchase the
suppl i es.

24. Therefore, the representations set forth in Paragraph 20 are
fal se and m sl eadi ng and constitute deceptive acts or practices in
violation of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).

COUNT 111

25. In nunerous instances, in connection with the sale, offering
for sale, or distribution of nondurable office supplies, including
| aser toner cartridges and inkjet refills, defendants have
represented, expressly or by inplication, through, inter alia,
tel ephone calls, letters, invoices, packing slips, or shipnent of
goods, that consunmers agreed to pay a certain price or order a certain
guantity of supplies from def endants.

26. In truth and in fact, in numerous instances, those consuners
did not agree to pay the certain price claimed by defendants or order
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the quantity shipped by defendants and are therefore not obligated to
pay the amount charged by defendants.

27. Therefore, the representations set forth in Paragraph 22 are
fal se and mi sl eading and constitute deceptive acts or practices in
violation of Section 5(a) of the FTC Act, 15 U.S.C. 8§ 45(a).

VI OLATI ONS OF THE TELEMARKETI NG SALES RULE

28. In the Tel emarketing Act, 15 U. S.C. 88 6101-6108, Congress
directed the Comm ssion to prescribe rules prohibiting deceptive and
abusi ve tel emarketing acts or practices. On August 16, 1995, the
Conmi ssi on pronul gated the Tel emarketing Sales Rule, 16 C F. R
Part 310, with a Statenment of Basis and Purpose, 60 Fed. Reg. 43842
(August 23, 1995). The Tel enarketing Sal es Rul e becane effective
Decenber 31, 1995, and since then has remained in full force and
effect.

29. Tel ephone calls between a tel emarketer and a busi ness t hat
i nvolve the retail sale of nondurable office supplies are subject to
the Tel emarketing Sal es Rule’s prohibitions agai nst deceptive and
abusi ve tel emarketing acts or practices. 16 CF.R § 310.6(g). In
its Statement of Basis and Purpose for the Tel emarketing Sal es Rul e,
t he Comm ssion stated that

t he Comm ssion’s enforcenent experience agai nst deceptive

tel emarketers indicates that office and cl eani ng supplies

have been by far the nost significant business-to-business

probl em area: such telemarketing falls within the

Comm ssion’s definition of deceptive tel emarketing acts or

practi ces.

60 Fed. Reg. 43842, 43861 (Aug. 23, 1995).
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30. The Telemarketing Sales Rule prohibits sellers and
tel emarketers fromnaking a false or m sleading statenent to induce
any person to pay for goods or services. 16 CF.R § 310.3(a)(4).

31. The Telemarketing Sales Rule also prohibits sellers and
tel emarketers frommsrepresenting specified itens of materi al
informati on regardi ng the goods or services that are the subject of a
sales offer. 16 CF.R § 310.3(a)(2).

32. Pursuant to Section 3(c) of the Tel emarketing Act, 15 U S.C
8 6102(c), and Section 18(d)(3) of the FTC Act, 15 U S.C. § 57a(d)(3),
viol ations of the Tel emarketing Sales Rule constitute unfair or
deceptive acts or practices in or affecting comrerce, in violation of
Section 5(a) of the FTC Act, 15 U. S.C. § 5(a).

33. Defendants are “sellers” or “tel emarketers” engaged in
“telemarketing,” as those terns are defined in the Tel enarketing Sal es
Rule, 16 CF. R 8 310.2(r), (t), and (u).

COUNT |V
FALSE AND M SLEADI NG STATEMENTS TO | NDUCE PAYMENT

34. In nunerous instances, in connection with the tel emarketing
of nondurable office supplies, including |aser toner cartridges and
inkjet refills, defendants have nade fal se or m sleading statenents to
i nduce the consuner to pay for the supplies including, but not limted
to, msrepresenting directly or by inplication that (a) all of the
suppl i es shi pped or billed by defendants were ordered by the consuner;
and (b) that the consuner has agreed to pay a certain price for
suppl i es shi pped by defendants, thereby violating 16 C F. R
§ 310.3(a)(4).
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COUNT V
MATERI AL M SREPRESENTATI ONS ABOUT GOODS AND REFUND PQLI CY
35. In nunerous instances, in connection with the tel emarketing
of nondurable office supplies, including |aser toner cartridges and
inkjet refills, defendants have m srepresented, directly or by
inmplication, (a) the total costs to purchase, receive, or use the
of fered goods, including, but not limted to, shipping and charging
for larger quantities of products than the consuner ordered and
billing the consuner for additional previously undisclosed and
subst anti al shipping, insurance, or handling costs, thereby violating
16 CF.R § 310.3(a)(2)(i); (b) material aspects of the perfornance,
efficacy, nature, or central characteristics of the offered goods,
including, but not limted to, msrepresenting that defendants’ |aser
toner cartridges and inkjet refills last |onger or are of higher
guality than those usually used by the consumer or are CEM products,
thereby violating 16 CF.R 8 310.3(a)(2)(iii); and (c) materia
aspects of the nature or terns of defendants’ refund, cancellation
exchange, or repurchase policy, including, but not limted to,
m srepresenting that consuners can return supplies with no further
obligation if they are not satisfied, thereby violating 16 C. F. R
§ 310.3(a)(2)(iv).
CONSUMER | NJURY
36. Consuners throughout the United States have suffered
substantial nonetary loss as a result of defendants’ unlawful acts or
practices. |In addition, defendants have been unjustly enriched as a
result of their unlawful practices. Absent injunctive relief by this
Court, defendants are likely to continue to injure consuners and to
harmthe public interest.
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TH S COURT’ S PONER TO GRANT RELI EF

37. Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), enpowers
the Court to grant injunctive and other ancillary relief, including
consumer redress, disgorgement, and restitution, to prevent and renedy
viol ations of any provision of |aw enforced by the Comm ssion.

38. Section 19 of the FTC Act, 15 U.S.C. § 57b, authorizes the
Court to award such relief as is necessary to redress the injury to
consuners or others resulting fromdefendants’ violations of the
Tel emarketing Sales Rule, including the rescission and reformation of
contracts and the refund of nonies.

39. The Court, in the exercise of its equitable jurisdiction,
may award other ancillary relief to renedy injury caused by
def endants’ vi ol ati ons.

PRAYER FOR RELI EF

Plaintiff requests that the Court, as authorized by Sections
13(b) and 19 of the FTC Act, 15 U.S.C. 88 53(b) and 57b, and
Section 6(b) of the Tel emarketing Act, 15 U.S.C. 8§ 6105(b), and
pursuant to its own equitable powers:

1. Award plaintiff such prelimnary injunctive and ancillary
relief as may be necessary to avert the likelihood of consunmer injury
during the pendency of this action and to preserve the possibility of
effective final relief.

2. Permanently enjoin the defendants fromviolating the
Tel emarketing Sales Rule and the FTC Act, as all eged herein.

3. Award such relief as the Court finds necessary to redress
injury to consumers resulting fromthe defendants’ violations of the

Tel emarketing Sales Rule and the FTC Act, including but not limted
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to, rescission of contracts,

the refund of nonies paid, and the

di sgorgenent of ill-gotten nonies.

4. Award plaintiff the costs of bringing this action, as well

as such other and additi onal

equitable relief as the Court may

determ ne to be just and proper.

Dat ed: COctober 16, 2000
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Respectfully submtted,

DEBRA A. VALENTI NE
Cener al Counse

RANDALL H. BROK
KATHRYN C. DECKER

JENNI FER LARABEE
Attorneys for Plaintiff
Federal Trade Comm ssi on
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CERTI FI CATE RE SERVI CE

__X__ | aman attorney representing plaintiff Federal Trade Conm ssion
inthis matter. M business address is 915 2nd Ave. Ste 2896,
Seattle, WA 98174.

I am enpl oyed by the plaintiff Federal Trade Conm ssion. M

busi ness address is 915 2nd Ave. Ste 2896, Seattle, WA 98174.
aﬂ1acting under the direction of one of the attorneys assigned to
this matter.

On Cctober 16, 2000, | served a true and correct copy of the attached
docunent on each of the defendants in this matter by sending it via
U S mil and fax transm ssion to the followi ng addresses.

Kenneth M Bari sh

Kaj an Mat her and Bari sh

9777 Wlshire Blvd., Ste. 805
Beverly HIls, CA 90212

| certify that the foregoing is true and correct.

Executed on Cctober 16, 2000, at Seattle, WAshington.
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