SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

By action of the Board of Judges of this Court and pursuant to D.C.
Code § 11-946, it isthis 18th day of October, 2005:

ORDERED that the Superior Court Rules for Mentd Retardation
Proceedings are promulgated as et forth below; and it is

FURTHER ORDERED that that upon the above entitled rules taking
effect, the current Rules for Mental Retardation Proceedings shdl be rescinded;
anditis

FURTHER ORDERED that the Rules for Mental Retardetion take effect

January 2, 2006 and govern al proceedings thereafter commenced and insofar as

isjust and practicable al proceedings then pending.

SUPERIOR COURT RULESOF FOR MENTAL
RETARDATION PROCEEDINGSPROCEDBURE

Rule
1. Scope, purpose, and construction.

2. Hearlng—CommissionerMagistrate Judges and gc | imited discovery in a commitment trial

filing of legal papersi—tocation—address- pursuant to D.C. Code § 7-1304.06a.
and—busiess—heurs—of—the—Mental—Re- 9. Service of legal papers; proof of service.
tardation-Branch- 10. Motions practice.
3. Admission to a mental retardation facility. 11. Appointment and withdrawal of counsel. «
4A. Commitment_of individuals who are not 12 Appointment, training and removal of mental
competent to refuse commitment. retardation advocates.
4B. Commitment _of _respondents _found 13, Continuances.
incompetent to participate in criminal 14_contemptbefore-ahearing
proceedings. commissionerMagistrate Judge-
5. Transfer of committed resident. [DELETED].
6. Discharge from residential placement. 15. Findings of fact and conclusions of law.
7.—Periodic review of orders for commitment and 16, Entry of Judgment.
admission. 17. Closure of case due to death of resident.

8A. Incorporation of and Reference to Civil Rules.
8B. Time. Index follows Rules.










Rule 1. Scope, purpose, and construction.

These Rules govern proceedings before the Family Birasen-Court of the
Superior Court of the Digtrict of Columbia pursuant to D.C. Code 198188 6&-
1901--1985-188-7-1301.02 - 7-1306.05, (2003 Supp.)-Ed} and any other
goplicable provisons of the Didrict of Columbia Code pertaining to menta
retardation proceedings before the Superior Court. The rules shall be construed
to secure smplicity in procedure, fairness in adminigration, and the eimination of
unjustifiable expense and delay. These rules may be referred to as the Superior

Court Rules of Mental Retardation Proceedings Preecedure, and may be cited as

Superior Court Rules-Menta Retardation, or SCR- M.R._.

papers.

(@ & Duties—and—powersMagistrate Judges. Fhe—Hearing

CommissonersM agidrate judges may hear in the firg indance dl matters which

come before the Court involving mentd retardation proceedings. Fhe-Hearing

CommissenersM agidrate judges may designate attorneys who are digible to

represent mentaly retarded or dlegedly mentdly retarded persons who come




before the Mentd Hedth and Menta Retardation Branch, issse-and approve

submitted Crimind Justice Act vouchers te—these—attorneys—and-—review

brittedvouchers_bef i I I i ot

approval—With the exception of jury trids held pursuant to D.C. Code 8 7

1301.02 et seq. (2003 Supp.), magigrate judges Fhe-Hearing-Commissoners

may preside over dl hearings held pursuant to D.C. Code-1981,-5-6-1901 et

seq. 18§ 7-1301.02 et seq. (20022003 Supp.).-Ed

(b) €2 Filings of tegal papers. All pleadings, motions, and other tegd papers
involving menta retardation proceedings shdl be filed with the Deputy-Clerk-of

the-Retardation-Branch Family Court Centrd Intake Center.

(c) Provision of papers by the Court. The Court may send or provide a

paper as dated in these rules by: ddivering the paper; mailing it; or trangmitting

it by facamile or other dectronic means.

Rule 3. Admission to a mental retardation facility.
(& Filing of director’s certification of admission. If an individua has been
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admitted to a mentd retardation facility pursuat to D.C. Code 1981-8 6-1922
[8 7-1303.02 (20012003 Supp.)-Ed, within 3-10 days after such admission,
the director of the facility shal file with the Court, on a Court-approved form,

notice of the name, date of birth, age; and address of the individua and the date

of the individud's admission. In addition, the director shdl certify on the form that
a comprehensve evduation report shdl be completed and an individud
habilitation plan developed within 26-30 days after the admission. The date of
filing shdl be indicated on the certification. Promptly theresfter, the Court shall
send a completed copy of the natification and certification form to the individud

seking admisson and, if admisson to a government facility is sought, the Office

of the Attorney Generd Gerperation-Ceunsd, H—admisson-to-a-government

(b) Appointment of officer. Upon receipt of the natification and certification
form, the Court shdl appoint an advocate and send the advocate and the Office

of the Attorney General Cerperation-Ceudnsd |, if admisson to a government

facility is sought, a copy of the notification and certification. The Court shdl

thereafter gppoint an officer-whe-may-be-a-hearing-commissioner-to determine
whether, pursuant to D.C. Code 219815 6-1922(c){8 7-1303.02(c)

(20012003 Supp.)-E€}, theindividud is competent to admit himself or hersdf to
the facility and whether the admisson is voluntary. This determination may be
made dfter an interview with the individud seeking admisson, which, upon

request of the officer, shal be arranged by the director. If the officer determines




that there is no subgantia question regarding ether the voluntariness of the
admission or the competence of the individud to seek admission, the officer shdl
30 inform the Court in writing. The Court shdl thereafter send notice of the

officer's determination to the admittee, the Department of Human Services

Mental Retardation and Developmenta Disabilities Administration, the director

of the facility, and when appropriate, the Office of the Attorney Generd

(¢) Scheduling of hearing by the Court. If the officer determines that there is
asubgtantid question as to the voluntariness of the admission or the competence
of the individua to seek admisson, the officer shdl promptly inform the Court in
writing. The officer shdl provide afactua basis for this determination. The Court
ghdl theregfter appoint counsd for the individud (unless counsd has been
retained previoudy), anrd schedule a hearing to take place promptly after receipt
of the officer's determination, and shdl send notice thereof to the director of the
fadility, the individud seeking admission, the individud's attorney and advocate,

and, if admission to a government facility is sought, to the Department of Human

Services Mentd Retardation and Developmental Disabilities Administration and

to the Office of the Attorney Generd Cerperation-Counsal .

(d) Hearing before the Court. At the hearing, the Court shdl determine
whether the individud seeking admisson is competent to admit himsdlf or hersdlf
and, if 0, whether the admission is voluntary. At the concluson of the hearing,

the Court shdl enter one of the following orders, to be supported by findings of




fact:

(1) Tha the individud be discharged from the fadility if the Court has
determined that the individud is not competent to seek admisson and discharge
isin theindividud's best interest; or

(2 That a guardian ad litem be appointed—whe-may—be-the-individud's
aitorney; to represent the individud in a subsequent hearing to determine the
gopropriate placement, if any, of the individud, if the Court has determined that
the individud is not competent to admit himsdlf or hersdlf; or

(3) That the individud be discharged from the faclity if the Court has
determined that the admission is not voluntary; or

(4) That the individua's admission be gpproved, if the Court has determined
that theindividua is competent and thet the admisson is voluntary.

(e) Transmittal of order. A copy of the Court's order shall be sent to the
director of the facility, the individud seeking admission, the individud's atorney
and advocate, and, if admisson to a government facility is sought, to the

Depatment of Human Services Mentd Retardation and Deve opmenta

Disabilities Adminigration and to the Office of the Attorney General Cerperation

Counsd .

COMMENT

The provison of subsection (b) of this rule that the officer appointed by

the Court “may be a hearing commissone™” has been deleted. It is no longer

necessary in light of the satutory authority accorded to magistrate judges,




previoudy hearing commissoners, pursuant toby D.C. Code § 11-1732 and §

11-1732A (2003 Supp.). In practice, for many years, hearing commissoners,

now magidrate judges, have typicaly peformed the functions of both the

“officer” and the“Court.” The rule preserves the option for the Court to appoint

another officer, sueh-as-a-guardian-ad-item to carry out the duties st forth in the

rule.

Whether an individud'’s atorney can dso serve as the guardian ad litem

pursuant to paragraph (d)(2) should be determined on a case by case basis.

Rule 4A. Commitment_of individuals who are not_competent to_refuse

commitment.

(@ Petition for commitment. In order to place an individud in a facility
without the individud's consent, that individud's parent or guardian (the
"petitioner™) may initiate Court proceedings for the commitment of the individud
pursuant to D.C. Code 198188 61024 or 561926 [88 7-1303.04 or 7-1303.06
(20022003 Supp.)-Ed.}: The petitioner shdl file a petition with the Court, with a
copy served upon the dlegedly mentaly retarded individud (the "respondent”),
containing the following information:

(1) The name, agedate of birth, and home address of the respondent;

(2) The name and address of the petitioner and the petitioner's relationship to
the respondent;

(3) The name, address and telephone number of the petitioner's atorney, if




any, and the name, address and telephone number of the respondent's attorney,
if any;

(4) A statement that the respondent is or is believed to be at least moderately
mentaly retarded and in need of habilitation and commitment;

(5) A statement of facts demonstrating the respondent’s need for commitment
rather than voluntary admission or non-resdentid habilitation;

(6) A statement of whether or not the petitioner believes the respondent is
competent to refuse commitment;

(7) The current placement or lega dtatus, if any, of the respondent, including
any prior or current commitments or admissons involving the respondent; and

(8) The financid statement of respondent and any responsible parties, in
accordance with D.C. Code 4981-88 21-1110 and 1111 (2003 Supp.) and

(9) Any additiond identifying information required by administrative orders

regarding the Court’ s case management system.

The date and method of service shdl be certified on the petition in the manner
prescribed by SCR- M.R. Rule9(b).

(b) Appointment of guardian ad litem to file petition. A person who is not

a parent or guardian of an individud whose commitment is sought may petition

the Court to be gppointed as guardian ad litem for the sole purpose of filing a

petition underpursuant to thisrule. If this gppointment is approved by the Court,

the individua-guardian ad litem may proceed as if he or she were a parent or

guardian, and the provisons of thisrule shdl apply.

10




() Commencement of commitment proceedings. Upon the filing of the
petition, the Court shdl:

(1) Prepare a case jacket for the action, marked with a menta retardation
Ccase numbe;

(2) Schedule a date for the commitment hearing, pursuant to D.C. Code
1981_§6-1945[§ 7-1304.05 (20012003 Supp.)-Edk::

(3) Send a copy of the petition (and any materid accompanying the petition),
notice of the hearing date, and the names, addresses, and telephone numbers of
the attorneys for the parties and of the mentad—retardation—advocate to the
petitioner, the director of the facility to which commitment is sought, the

attorneys, the advocate, and the Office of the Attorney General Cerperation

Ceunsdal. The Court shall send, when they are filed, copies of the comprehengve
evauation report and the individua habilitation plan to the respondent’s counsd,

his or her advocate, and the Office of the Attorney Generd Cerperation

Counsd ; and
(4) Inform the respondent and his or her counsd of the right to have an
independent comprehensive evdudion and individud habilitation plan deve-
oped, pursuant to D.C. Code 198156194418 7-1304.04 (20012003
(d) Time limits for preparation and filing of comprehensive evaluation
report and individual habilitation plan. (1) Comprehensive evauation report.

Unless the petition is accompanied by a comprehensive evauation report that
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was prepared no earlier than 6 months before the date of the hearing, the Court
shal order the director of the facility to prepare and file this report no later than
10 days before the hearing. If the petitioner has not requested that the
respondent be placed in a particular facility, the Court, if it is satisfied that the
petitioner, er the respondent, or their respective families are unable to afford the
costs, may order the Digtrict of Columbia to prepare and file the report within
the same time period. If the petition is accompanied by atimely comprehensive
evauation report, the Court shall send to the parties a copy of the report within
3 three days after the report has been filed.

(2) Individud habilitation plan. Unless the petition is accompanied by an
individud habilitation plan that was prepared no earlier than 1+wenth30 days
before the date the petition was filed, the Court shdl order the director of the
facility to prepare and file the plan no later than 10 days before the hearing. If the
petitioner has not requested that the respondent be placed in a particular facility,
the Court, if it is satidfied tha the petitioner, e the respondent, or their
respective families are unable to afford the costs, may order the Didtrict of
Columbiato prepare and file the plan within the same time period. If the petition
is accompanied by atimey plan, the Court shdl send to the parties a copy of the
plan within 3 three days after the plan has been filed.

() Commitment hearing. (1) Hearings for the commitment of a respondent
ghdl be conducted in as informa a manner as may be consgtent with orderly

procedure. All testimony shdl be under oath.



(2) The respondent has the right to be present during the hearing and D
testify, but shal not be compelled to testify, and shdl be so advised by the
Court. The presence of the respondent may be waved only if the Court
determines that the respondent has knowingly and voluntarily waived the right to
be present, or if the Court determines that the respondent is unable to be present
by virtue of a physicaly handicapping condition.

(3) The parties shal have the right to call witnesses and present evidence, and
to cross-examine opposing witnesses. Fhepetitioner-shal-ge-forward-first:

(4) The hearings shdl be closed to the public unless the respondent requests
that the hearing be open to the public.

(5) Determination of respondent's competence to refuse commitment. If the
respondent is 14 years of age or older, the Court shall determine, pursuant to
D.C. Code 1981-8§-6-1924-{§ 7-1303.04 (20012003 Supp.)-Ee-}, whether the
individud is competent to refuse commitment. The petitioner or the petitioner's
counsd shdl have the burden of presenting evidence which shows beyond a
reasonable doubt that the respondent is not competent to refuse commitment. A
respondent 14 years of age or older is presumed competent to refuse
commitment, pursuant to D.C. Code—1981,—5—6-1921 18§ 7-1303.01
(20012003 Supp.)—E€}. If the Court determines thet the respondent is
competent to refuse commitment and the respondent so refuses, the Court shall
dismiss the petition and order that the individua not be committed to a facility.

However, the Court may aso order, pursuant to D.C. Code 1981-56-1949-{8
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7-1304.09 (20012003 Supp.)-Ed};, that the respondent undergo such non
resdentid habilitation and care as may be gppropriate and necessary, or the
Court may order that no habilitation and care be provided. If the Court
determines that the respondent is not competent to refuse commitment, or if the
respondent is under 14 years of age, the Court shal determine whether to order
the commitment of the respondent, pursuant to paragraph (f) of thisrule.

(f) Court order of commitment. If the Court determines beyond a
reasonable doubt that the standards for commitment set out in D.C. Code 1981,
8861924 or 6-1926-{88 7-1303.04 or 7-1303.06 (20012003 Supp.)-Ee}
have been met, the Court shal order that the respondent be committed. The
Court's order shall contain written findings of fact. If the Court determines that
the sandards for commitment set out in D.C. Code 88 6-1924-or6-1926-7-

1303.04 or 7-1303.06 (2003 Supp.) have not been met, the Court shal dismiss

the petition and may order such other rdief as may be provided by law and

theserules.

R} (g) Periodic review of commitment order. A—decison-of-the-Court

which-orders-the-commitment Any court order directing the commitment of a

mentaly retarded individua shdl be reviewed in a Court hearing annudly. at

Such hearings shdl be conducted in the manner prescribed by SCR-M.enqta
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R.etardation -Rule-7 and D.C. Code 1981,-5-6-1951{8 7-1304.11 (20012003

Supp.)-Ed.}-

& (h) Substitution of petitioner caused by his or her death or incapeacity.

If a petitioner shdl die or _become incapacitated during the pendency of the
proceedings, the Court may adtematically subgtitute as petitioner the surviving
parent or the Court may appoint a guardian ad litem for the sole purpose of
proceeding as therepresenting-the-interests-ofthe petitioner in the commitment

proceedings.

Rule 4B. Commitment of respondents found incompetent to participatein

criminal proceedings.

(a) Petition for commitment. A petition for commitment to a facility may be

filed by the District of Columbia pursuant to D.C. Code §7-1303.04(b-1)

(2003 Supp.) for an individua charged with a crime of violence or sex offense,

as these terms are defined in D.C. Code 8§ 7-1301.03 (2003 Supp.), and found

incompetent based on menta retardation and not likely to regain competence to

stand trid or participate in sentencing or transfer proceedings. The petition shal

befiled within 30 days of said finding. The 30 day time period may be extended

by the Court upon a showing of extraordinary cause.

The Digtrict of Columbia shdl file the petition and serve a copy upon the

respondent, respondent’'s counsd in his or her crimind case, respondent’s

counsd in his or her menta retardation case, respondent’s advocate, if

appointed, respondent’ s guardian ad litem, if appointed, respondent’s parent or
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guardian, the Office of the United States Attorney, and the assigned judicid

officer in the crimind case. The patition shdl contain the following information:

(1) The name, date of birth, and home address of the respondent;

(2) The crimind charges on which the respondent has been found to be

mentally incompetent;

(3) A statement that the respondent is or is believed to be mentally retarded

and in nead of commitment, including facts demongtrating why respondent is

likely to causeinjury to others by reason of mental retardation;

(4) The date respondent was found incompetent and not likdy to regain

competence in the crimind case; and

(5) The current placement and legd status of the respondent, including prior

or current commitments or admissions involving the respondent.

(b) Commencement of commitment proceedings. Upon thefiling of the

petition, the Court shall:

(1) Prepare a case jacket for the action, marked with a mental retardation

case number;

(2) Assign counsdl to represent respondent, appoint an advocate, and, upon

conaulting with counsdl for the parties, schedule a prompt initia status hearing

pursuant to  D.C. Code § 7-1304.05 (2003 Supp.). The Court shdl dso

inform the respondent and his or her counsdl in the mental retardation case of the

right to request a triad by jury or by the Court and that such request mug be
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made no later than theinitid status hearing;

(3) Send a copy of the petition, any materia accompanying the petition, an

order containing notice of the satus hearing date, and notice of the assgnment of

counsd to: the respondent: respondent’s counsd in his or her crimind case

respondent’s counsdl in his or her mental retardation case; respondent’s

advocate, if appointed; respondent’s parent or guardian; respondent’s guardian

ad litem, if appointed; the director of the facility in which the respondent resdes;

the Office of the Attorney Generd; the Office of the United States Attorney; and

the assigned judicid officer in the crimind case. The Court shall dso send, when

they are filed, copies of the comprehensve evauation report and the

respondent’s habilitation plan to the respondent's counsd in the mentd

retardation case, his or her advocate, the Office of the Attorney General; and

(4) Inform the respondent and his or her counsd in the mentd retardation

case of the option to reguest an independent comprehensive evauation or

individual _habilitation plan developed pursuant to D.C. Code § 7-1304.04

(2003 Supp.).

(c) Time limits for preparation and filing of comprehensive evaluation

report and individual habilitation plan.

(1) The comprehensve evauation report and the individua habilitation

plan shdl be provided to respondent and his or her counsd in the mentd

retardation case a least 10 days prior to the commitment hearing. If the
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petition was accompanied by a comprehensve evauation and individud

habilitation plan, copies of the report and plan shal be provided to

respondent and his or her counsal within 3 days of the filing of the petition.

(2) Unless the petition is accompanied by acomprehensve evauation

report based on an evaduation peformed within 6 months prior to the

hearing, and an individua hahilitation plan that was prepared within 30 days

of the filing of the petition, the Court shall order the Department of Human

Services Mentd Retardation and Developmenta Disabilities Administration

to prepare and file the plan no later than 10 days before the commitment

hearing and to provide a copy of the plan to respondent and his or her

counsdl in the mentd retardation case and to the Pepartment-of Human

Senviees-Office of the Attorney Generd Cerperation-Ceunsal-no later than

10 days prior to the commitment hearing.

(d) Initial status hearing. At the initid satus hearing, the Court shall set a

date for a commitment hearing. If the respondent requests a judge or jury tria

the Court shall set a commitment hearing date that conforms to the requirements

of D.C. Code 8§ 7-1303.12a (2003 Supp.). The Court may aso st pre-trid

hearings as necessary to resolve any pre-trid issues, including those arisng under

§ 7-1303.12a. (2003 Supp.)

(e) Commitment hearing procedures when trial is requested. In any

trial conducted pursuant to D.C. Code 8 7-1304.06a(2003 Supp.):
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(1) All testimony shdl be under oath;

(2) The Didrict of Columbia shal have the burden of proving by clear and

convincing evidence that the respondent is mentaly retarded and because of

such retardation islikdly to injure others if alowed to remain at liberty;

(3) The respondent has the right to be present during the trial and to

testify, but shall not be compelled to tedtify, and shal be so advised by the

Court;

(4) The parties shdl have the right to cal witnesses, present evidence and

Cross-examine opposing Withesses,

(5) Jury verdict. The jury, or the Court in a bench tria, shdl ddiver a

separate verdict on:

(a) Whether the respondent is mentaly retarded; and, if so,

(b) Whether, because of such mentd retardation, respondent is

likaly to cause injury to othersif dlowed to remain a liberty.

(6) Dispostion Following Verdict.

A. If the Court or jury finds that the respondent is likdly to

cause injury to others as a result of menta retardation if alowed to

remain at liberty, the Court shal order commitment to the Department of

Human Services Mentd Retardation and Developmental Disabilities

Adminigration for placement in a faclity tha would be the least

redricive means of providing the habilitation indicated by the
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respondent’s habilitation plan and of preventing the respondent from

causng injury to others as a result of the respondent’'s mental

retardation.

B. In the event that the Court or jury finds that the respondent

should not be committed, the Court shal dismiss the petition.

() Commitment hearing procedures upon waiver of trial.

(1) If the respondent waives trid rights, the Court shall make findings as

to whether the respondent mests the satutory slandard for commitment.

(2) Upon a finding by the Court that the respondent should be

committed, the Court shal order commitment to the Department of Human

Savices Menta Retardation and Developmenta Disabilities Adminigtration for

placement in a facility that will provide appropriate habilitation in accordance

with D.C. Code 8 7-1304.06¢ (2003 Supp.). In the event that the Court finds

that the respondent should not be committed, the Court shal dismiss the petition.

(0) Placement following commitment by judge or jury.

Upon a finding that the respondent should be committed to the

Depatment of Human Services Mentd Retardation and Deve opmenta

Disabilities Adminisration, the Court shdl order placement in a facility that

would be the least restrictive means of providing the habilitation indicated by the

respondent’s individua habilitation plan and of preventing the individua from

causng injury to others as aresult of the individua’s menta retardation.




Comment

Subsection 4B (f) (1) of this rule does not gpecify the means by which
the Court should ascertain the gppropriateness of any waiver of trid rights. The
Court_will make that determinaion upon consderdion of the totdity of
circumstances presented by the particular case.

Rule4C. Appeal.

Any commitment order entered pursuant to Rule 4A or Rule 4B may be

appeded in alike manner as other civil actions.

Rule 5. Transfer of committed resident.
(& Filing of recommendation for transfer. A-When a recommendation for
transfer of a committed resdent from one facility to another fadlity is made

pursuant to D.C. Code §-6-1929(a)(1989 Repl)-{§ 7-1303.09(a) (20012003

Supp.)-Ed, four copies of the recommendation-with-the-Gourt shall be filed

with the Court. The Court shall send a copy of the recommendation -which

copies—dal-be-sent-by-the-Court—to the resdent,—and the resident’s attorney,

advocate, and parent or guardian, and this copy-and shdl condtitute the required

(b) Contents of recommendation. The recommendation shall dtate the rea
sons why the director-has-determined-that-the-transfer would be beneficid and

congstent with the habilitation needs of the resdent and shdl provide a basis for
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the Court to determine whether the transfer is to a more, equdly or less
redrictive facility. The recommendation shal dso provide information sufficient
to permit the Court to compare the facility in which the resdent is resding with
the facility to which transfer is sought; and shdl include but not be limited to,
descriptions of the location and Sze of the fadilities, the particular habilitation
sarvices avalable to the resdent in both fadilities, their populations, and such
other information particularly applicable to the resdent which demongtrates that
the facility to which transfer is sought is more or less or equdly redtrictive in
relaion to the resident's specific needs. The information shal dso include the
date of the proposed transfer. The recommendation shal be accompanied by

copies of the resdent's current comprehendive evauation report and individua

habilitation plan, if they have not aready been provided to the parties. ‘
(c) Transfer to more restrictive facility. If the Court determines, upon
congderation of the directer's recommendetion, that the transfer would be to a ‘
more redtrictive facility, the Court shdl promptly schedule a hearing on 5 five
days written notice, or as otherwise directed by the Court. In al cases this
hearing shall take place prior to the date of the proposed movement of the
committed person. Notice of the date of the hearing shdl be sent by the Court to

the resdent, the Department of Human Services Mental Retardation and

Developmentd Disahilities Adminidration, the directors of both facilities, ef-the

faeility,—the parent or guardian who initidly petitioned for commitment, the

resdent's attorney and advocate, and the Office of the Attorney Generd




(d) Transfer to an equally or less restrictive facility. If the Court
determines that the transfer would be to an equaly or less redtrictive facility, the
Court shdl send notice of that determination to the directors of both facilities, the

Depatment of Human Services Mentd Retardation and Deve opmenta

Dishiliies Adminidration, the resident, the resdent's parent or guardian,

attorney, and advocate, and the Office of the Attorney Generad Cerperation

Ceunsdl. The notice shdl dso provide ingructions concerning the method for
applying for a hearing to oppose the proposed transfer. A Court hearing shdl be
held only upon the written request of the resident, or his or her attorney, or hisor

her parent or guardian, which must be filed with the Court within 10 days after

recelpt-of-the-Courts-netice of being natified of the Court’s determination. In

casss involving resdents committed pursuant to D.C. Code § 7-1304.06a

(2003 Supp.), the District may petition the court in writing for a hearing within

10 days of being notified of the proposed transfer. If arequest for a hearing has

been made within this time, the Court shal promptly schedule a hearing on 5 five
days written notice, or as otherwise directed by the Court. In dl cases this
hearing shdl take place prior to the date of the proposed transfer of the
committed person. If arequest for a hearing has not been made within this time

the Court shal promptly send notice to the directors of both facilities and dl

parties that no objection to the transfer has been filed.

(e) Hearing. If a hearing is required pursuant to paragraphs (c) or (d) of this
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Rule, the transfer may not occur unless by order of the Court. At the hearing, the
Court shdl consider the following factors:
(1) Whether the proposed facility can provide the necessary habilitation; (2)
Whether the proposed facility is the least redtrictive means of providing the
necessary habilitation; and
(3) Whether the rdationship of the resdent to the resident's family, guardian,
or friends can be maintained by transfer to the proposed facility and whether
vigts beneficid to these rationships would be encouraged by the proposed
trandfer; and

(4) With respect to a resdent committed pursuant to D.C. Code § 7-

1304.06a (2001), whether the proposed placement can provide sufficient

supervison or security to prevent the resdent from causing injury to others as

theresult of hisor her mentd retardation.

After consderation of these factors, the Court shal issue an order approving
or denying the recommendation for transfer and shall send notice of its decison
to the resdent, the resdent's parent or guardian, attorney, and advocate, the

directors of both fadlities, the Depatment of Human Services Mentd

Retardation and Deve opmenta Disahilities Adminigtration, and the Office of the

Attorney Generd Cerperation-Counsd.

(f) Emergency transfer. In an emergency Stuation, when the life of aresdent
is in danger, the-transfer of a-the resident to a hedth care facility may be

accomplished without prior Court approval, in accordance with D.C. Code §-6-

24




1020(c) (1989 Renl)} B 7-1303.09(C) (20012003 Supp.)-Edl.. (Amended,
COMMENT

Rule 5 was amended to ensure that no transfer of a resdent from his or
her facility is effectuated without the knowledge and input of dl relevant parties
including the resident, the resdent’ s attorney, parents or guardian, and advocate.
See In re Cook, 118 Daily Wash. L. Rept. 1057 (D.C. Super. Ct. May 15,

1990). "Transfer”" does not include a respite care placement or a brief Say in

another facility for gppropriate medical, recreationa, or socia purposes. ‘

Rule 6. Discharge from residential placement.

(a) Discharge by director of facility. If the director of a facility determines,

based upon congderation of thejudgment-of-the-chiefprogram-director-and-the ‘

results of an annua comprehensive evauation, that continued resdentia care of
an individud is no longer advisable, the director shdl file with the Court a notice

of intention to discharge. The notice of intention to discharge a resident

committed pursuant to D.C. Code 8 7-1304.06a (2003 Supp.) shdl befiled &

least 30 days prior to the proposed discharge. The Court shall thereafter send a

copy of this notice to the resident, the resdent's parent or guardian, attorney and

advocate, and the Office of the Attorney General Cerperation-Ceunsd. The

natice shal inform the resident, the resdent’s parent or guardian, atorney, and

advocate, and the Office of the Attorney Generd CorperationCounsd |, in cases




in which the resdent is committed pursuant to D.C. Code § 7-1304.06a (2003

Supp.), of their right to a hearing pursuant to D.C. Code 19818 6-1930-[§ 7-

1303.10 (2001 2003 Supp.)-Ed} and subparagraph (8) (1) of thisrule.

(2) If the resident, his or her parent or guardian, attorney, or advocate object
to the discharge, he or she may file with the Court a petition requesting a
hearing. The petition must be filed no later than 10 days after receipt of the
director's notice of intention to discharge. The Court shdl thereafter schedule a
hearing and provide notice thereof to dl parties. If the Court finds that
resdential care is no longer advisable, the Court shdl order the resident
discharged.

(2) If apetition for a hearing is not filed pursuant to subparagraph (a)(1) of this
rule, the Court shal promptly notify the director of the facility that no objection
to the discharge has been filed.

(b) Discharge upon request of resident. A resdent committed to a mentd
retardation facility may seek discharge from the facility any time after reaching his
or her 14th birthday by filing awritten request for discharge. The Court shal mail
a copy of this request to the director of the facility, the Office of the Attorney
Generd Cerperation-Counsal , the resdent's parent or guardian, the-attorney,
and the-mentaretardation—advocate. If the Court determines that a hearing is

required on the issue of the resdent's competence to seek discharge, the Court

shdl schedule one promptly. At-this-hearing-the-Court-shall-determine-whether

Saleda

e—|f the Court concludes at this
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hearing that the resident is competent to request discharge, it shdl order the
resdent discharged.
(c) Discharge upon request of parent or guardian. A parent or guardian

who_petitioned for the commitment, may seeks discharge of a committed

resdent shal-by filing with the Court a written request for such discharge. The

Court shdl schedule a hearing concerning the discharge.  FheCourt—shall

Comment

Rule 6 (c) has been amended to ensure, in accordance with D.C. Code

§ 7-1303.08 (2003 Supp.), that the Court conaults with the committed resident,

his or her counsdl, and his or her advocate to determine whether the resdent

consents to the release that his or her parent or guardian has requested.

Rule 7. Periodic review of ordersfor commitment and admisson.

(@ Initiation of review. The initid review of the commitment of a resident
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respondent committed to a menta+etardation—facility pursuant to D.C. Code

198185 6-1924-0or1926-{88 7-1303.04 or 7-1303.06_or 7-1304.06a

(20012003 Supp.)-Ed} shdl be scheduled by the Court in the commitment
order or in a subsequent order of the Court. All other reviews of the status of
resdents may be commenced by the filing with the Court of a motion for review,
or by the Court on its own notion ordering the scheduling of a hearing. The
Court shdl send notice of the date of the hearing to the resdent, the resdent’s

parent or guardian, resident's-attorney, advocate, and-parent-or-guardian—and

the Office of the Attorney Generd CerperationCounsel .

(b) Necessary documentation for consideration by Court. The Court shdl

order the director—of—thefagility— Depatment of Human Services Mentd

Retardation and Devdopmentd Disabilities Adminidration to file a

comprehensive evauation report and individud habilitation plan no later than 10
days before the date of the hearing, unless a motion for review is accompanied
by a current report and plan. Both the report and the plan shal have been
prepared no earlier than 2 one year before the date of the hearing, pursuant to

D.C. Code 1981, -5 6-1964(a) [§ 7-1305.04(a) (2001 2003 Supp.)1-Ed}. The

director-Department of Human Sarvices Mental Retardation and Devel opmental

Diszhilities Adminigration shdl file this materid no later than 10 days before the

hearing. The Court shdl thereafter send copies of the report and plan to the

resdent’s attorney, advocate, and-parent or guardian, and the Office of the

Attorney Generd Cerperation-Ceudnsel. The Court may order the preparation
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and filing of other documentation deemed necessary and appropriate for
rendering its decison in connection with the review hearing.

(c) Preparation and discovery. Upon natification of the hearing date, the
menta—retardation—advocate and the resdent’'s attorney shdl review the
documents filed with the Court and shdl consult with appropriate facility
personnd to insure that dl required documentation has been filed in a timely
manner and that the attorney and the advocate are informed about the care and
habilitation the resdent is recalving.

(d) Independent comprehensive evaluation report and individual habilita-
tion plan. The Court shdl inform the resdent and his or her atorney of the right
to have prepared an independent comprehensive evauation report and individua
habilitation plan. If these are requested and the Court is satisfied that the resdent
is unable to afford the development of this materid, the Didtrict of Columbia shdl
pay such costs, pursuant to D.C. Code 1981,—5-6-1944-18 7-1304.04
(20012003 Supp.)-Ed.

(e) Sandards for review.

(1) The Court shdl order the discharge of a resdent whose admisson was
ordered prior to March 3, 1979, or whose commitment is being reviewed,
unlessit finds that:

(A) The resdent has benefited from the habilitation; and

(B) Continued resdentid habilitation is necessary for the resdent’s habilitation

program; -
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(C) Theresdent is aresdent of the Digrict of Columbia; and

(D) The resdent meets the reguirements for commitment in D.C. Code 88 7-

1303.04 (b) and 7-1303.06 (&) (2003 Supp.).

(2) A respondent committed pursuant to D.C. Code 8§ 7-1304.06a (d)

(2003 Supp.) shdl not be discharged if the Court finds that the respondent, if

discharged, would likely cause injury to others as the result of his or her menta

retardation.
2(3) In determining whether the standards set forth in subparagraph (€)(1) of
this rule have been fulfilled, the Court may,—where—appropriate—take into

congderation the standards for admission er-commitment—as-the-case-may-be;

pursuant to D.C. Code 19815 6-1922 [§ 7-1303.02 (200212003 Supp.).-Ed}

Rule 8A. Incorporation of and Referenceto Civil Rules.

Thefollowing Superior Court Rules of Civil Procedure are incorporated:

Rules 59(e) and 60. Except where inconsstent with these Mental Retardation

Rulesor D.C. Code 1981-5-6-1901et-seq{88 7-1301.02 et seq. (20012003

Supp.)-Ed., the remaning Superior—Geurt Rules of Civil Procedure may be

used as aguide in proceedings before the Mental Health and Mental Retardation

Branch of the Family Court of the Superior Court.

Rule8B. Time.




Except where inconsstent with these Mental Retardation Rules or D.C.

Code § 1301.02 et seq., SCR-Civil Rule 6 isincorporated by reference.

Rule 8. Limited discovery in commitment proceedings pursuant to

D.C. Code § 7-1304.06a (2003 Supp.).

(a) Discovery generally. These rules are intended to provide for the

exchange of information between the parties to effectuste an efficient, fair, and

complete commitment trid. To this end he paties shal engage in informd

exchange of information to obtain informetion in addition to that which is

required to be disclosed pursuant to statute or these rules. Upon a showing of

exceptiona circumstances, the Court may dlow interrogatories, requests for

production, requests for admission, and depositions.

(b) Expert witnesses. Each paty shal make available the following

regarding any expert witness whom the party intendsto cal a trid:

() Thename and qudifications of the witness;

(i) A written summary of the witness's opinions and the bases for those

opinions for any witness whose opinion is not set forth in the records that

have been or are being produced:;

(iii) Any report, record, or other document upon which the expert relied

in forming the opinions about which he or she will tegtify, for ingpection and

copying to the extent not produced informally; and

(iv) Upon requedt, the test data and test materias crested, used, or
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relied on by the other party’s expert in forming the opinions about which he or

she will tedify a trid. This information shall be disclosed only to the paty’'s

expat witness, if any, and attorney, and the disclosure shall be limited to use in

these proceedings absent further order of the Court. Upon concluson of these

proceedings, al test data and test material shall be returned to the party who

produced it.

(c) Notification of incidents by petitioner. The petitioner shal provide

written notification to the respondent of the incidents on which the petitioner

intends to rely at triad to establish a likdihood that the respondent will cause

injury to others as a result of mentd retardation if allowed to be at liberty. The

natification shall be limited to a description of the incident, including the date,

time, and place, to the extent that this information is known to the petitioner.

The Court may, for good cause shown, alow the petitioner to rdy at trid on an

incident not previoudy identified in the petitioner’ s natification.

(d) Response to notification of incidents. Upon receipt of petitioner’s

natification of incidents, the respondent shall provide written notification to the

petitioner of whether the incidents or any part of them will be disputed at trid. In

the event of any dispute, respondent’s counsd shal specify what point is

disputed. The Court may, for good cause shown, alow the respondent to

dispute a matter at trial not previoudy noted in respondent’ s notification.

(e) Disclosure of information in underlying criminal case. The

petitioner shall comply with Rule 16 of the Superior Court Rules of Crimind




Procedure when the petitioner intends to rely at trial on the conduct for which

the respondent was charged in the crimina case in which the respondent was

found incompetent to stand trid.

(f) Timing and supplementation of discovery. Time limitations for

completion of discovery will be set by order of the Court. A party who has

made a disclosure under this rule is under a duty to supplement or correct the

disclosure to include information thereafter acquired consstent with Rule 26 of

the Superior Court Rules of Civil Procedure.

COMMENT

Thereference to “statute” in subsection 8C (a) includes D.C. Code 8§ 7-

1305.12 (2003 Supp.), which provides for access to mental retardation records,

aswdl asD.C. Code § 21-562 (2003 Supp.), and D.C. Code § 7-1201.01 et

seg. (2003 Supp.), which provides access to menta hedth records.

In general, formal discovery asto al nedica records is not needed. The rule

is written with the expectation that parties will continue the informd discovery

practice that is dready in place. In this practice, petitioners make avallable to

the respondent for inspection and copying the records rdaing to the

respondent.

Rule 8 does not address pre-trid hearings because Rule 4B (d) provides

that the Court may set pre-trid hearings to resolve any pre-trid issues.

Rule 9. Serviceof legal papers; proof of service.




(@) Service. Except when these rules provide otherwise, copies of al papers
filed in a mentd retardation case shdl be served upon the alegedhy—rentaly

individud who is the subject of the proceeding, retarded-persen, -his or her

attorney, advocate, and parent or guardian (or other petitioner), and the Office

of the Attorney Generd Cerperation-Counsda. Service may be made by first

dassmall.

(b) Proof of service. Proof of service of papers served pursuant to these
rules shall be accomplished by means of a certificate of srvice on the last page
of the paper served. This certificate shadl show the date and manner of service
and the names and addresses of all persons served. Failure to make proof of
service shdl not affect the vdidity of such sarvice. The Court may a any time
dlow the proof to be amended or supplied, unless to do so would result in

materid prgudice to aparty.

Rule 10. Motions practice.
All written motions relaing to a menta retardation proceeding shdl be

filed with the Deputy-Clerk-of—the-Menta—Retardation-Branch Family Court

Centra _Intake Center. Each motion shdl include a proposed order for the

Court's sgnature which shdl contain a lig of dl persons with their current
addresses to whom copies of the judges order shal be sent. In addition, the
moving party shal accompany the motion with addressed envelopes or labels

addressed-to for dl persons to whom copies of the order shall be sent.




Each motion shall be accompanied by specific points and authorities to
support the mation, including, where gppropriate, a concise statement of material
facts. The statement of points and authorities shall be captioned as such and
placed ether on a separate paper or below dl other materid, including
sggnatures, on the last page of the motion.

A datement of opposing points and authorities shal be filed and served
within 10 days after the mation is fied-served or such further time as the Court
may order. If agtatement of opposing points and authorities is not filed within the

prescribed time, the Court may treat the motion as conceded.

Rule 11. Appointment and withdrawal of counsd.

(& Right to counsdl. Individuas who come or are brought before the Menta
Hedlth and Mental Retardation Branch of the Family Bivisen-Court have aright
to be represented by retained or appointed counsd during any proceeding
pursuant to D.C. Code 1981,556-1924.-1926, 1928 102019301951 and
198588 #1303.04, 1303.06, 1303.08, 1303.09, 1303.10, 1304.11, and
1306.05 (20012003 Supp.) Ed}, and in any other mentd retardation

proceeding_as provided by D.C. Code § 7-1304.02 @003 Supp.) or as

otherwise provided by law. Individuas who come before the Court for voluntary

admisson to afacility are entitled to Court-appointed counsd only if admisson is




questioned on grounds of voluntariness or competence of the individud. H-an

(b) Appointment of counsel by the Court. The Court shdl appoint counsd

pursuant to D.C. Code § 71304.02 (2003 Supp.) for any individud who is

unable to afford counsel and has a right to counsdl as provided by law. Such
appointment shal be made promptly after a mentd retardation proceeding is
intaed - 6194218 1 Ed]

Appointed counsa shdl be paid in accordance with Crimina Justice Act criteria

established by the Court.

(c) Withdrawal and substitution of counsel. An atorney shdl be permitted

to withdraw from representation only upon the filing of a motion and proposed

order for withdrawa with the Deputy-Clerk-of-the- Mental-Retardation-Braneh

Family Court Centrd Intake Center of—a—motion—and—proposed—order—for

withdrawa. Counsdl may, in a motion to withdraw, propose substitute counsd,

provided that the motion is accompanied by a certification sgned by the

proposed substitute counsel agreeing to assume the case -and-previded-that-the

maAtained-by-the Deputy-Clerk | counsa does not propose substitute counsel,

or if such proposd is not accepted by the Court, the Court shall sdect ad

appoint may-hame-subgtitute counsdl. er-may-direct-the-Deputy-Clerk-to-sdbmit




to-then-be-appointed-by-the Court-Upon withdrawa and substitution of counsd,

the Deputy—Clerk Menta Hedth and Mental Retardation Branch shdl send

notice to dl parties and shdl provide the substitute counsd with a copy of the

order of appointment.

Rule 12. Appointment, training and removal of mental retardation
advocates.

All sdection, gppointment, training and remova of menta-retardation
advocates, as provided by D.C. Code 1981,—-5-6-1953-] § 7-1304.13

(20012003 Supp.)-Ed}; shal be performed by the Beputy-Clerk-of-the- Menta

Hedth and Mental Retardation Branch.

Rule 13. Continuances.
(8 Requests for continuance of a hearing date shal be made in writing on the

Request for Continuance form apprepriate-Family-Divisienferm and shdl be

filed with the-Beputy—Clerk—of in the Family Court Centrd Intake Center

Retardation-Braneh. The individua party seeking a continuance shall be required
to submit a statement of reasons in support of an goplication made less than 5
five days before the scheduled hearing date. Except in extreordinary or
unforeseen circumstances, no further continuance may be granted in any
continued case unless requested at least 2 two days prior to the date to which

the case was previoudy continued.
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(b) All requests for continuance must date that dl parties, including the menta
retardation-advocate, and the appropriate facility staff, have been contacted, and
a datement of which parties have agreed to a subgtitute date for hearing, which

date shdl be stated.

(¢) Requests for continuance are subject to approva by the Court.hesring

Comment

Rule 14 has been deleted because magistr ate judges authority

concer ning contempt isnow set forth at D.C. Code § 11-1732A (d) (3)

(2003 Supp.).

Rule 15. Findings of fact and conclusions of law.

Within 10 days &fter a hearing, the attorney for the alegedhy-mentaly

retarded-Hdividda respondent shdl file and serve on the Office of the Attorney

Generd  Corporation—Ceunse such proposed written findings of fact,

conclusions of law, and orders as the Court may direct. Opposing proposed




findings, conclusons, and orders may be filed and served on respondent’s

counsel within 10 days theresfter.

Rule 16. Entry of Judgment.

Any find order granting or denying commitment shal be sgned by the

judicid officer and entered on the docket.

Rule 17. Closure of case dueto death of resident.
Within 48 hours &fter the deeth of a resident, the director of the facility

where the individua resded sndl file with the Family Court Centrd Intake

Center Deputy-Clerk—and serve upon al parties a notice of deasth and shdll

request dismissd of dl proceedings then pending. Upon recaiving the notice, the

Court shdl enter an order dismissing al such proceedings and formaly-dosng

parties:
By the Court:
Date: October 18, 2005 /9 Rufus G. King, IlI
Rufus G. King, Il
Chief Judge
Copiesto:
All Judges

All Magidrate Judges

Director of the Family Court

Branch Chief Mentd Hedlth and Retardation Branch
David Lurig, Esq.
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