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I. INTRODUCTION

1. This Report and Order resolves issues raised in the Notice of
Proposed Rule Making in MM Docket 91-140, 6 FCC Rcd 3275 (1991) (Notice).
The Notice proposed to relax the Cammission’s local and national radio
ownership rules. The Notice also sought comment regarding whether to
restrict joint ventures among stations, particularly time brokerage
arrangements. A list of comments received in response to the Notice is
attached as Appendix B.

2. In our 1984 proceeding relaxing the national ownership caps for
radio and television, the Commission emphasized the explosion of media
outlets since the advent of the ownership rules, the extremely fragmented
structure of the broadcasting industry and the fact that viewpoi ti diversity
is pr:mar:.ly a function of local, and not natlonal, alternatives.

Similarly, in relaxing the radio duopoly rule in 1989, we again gtr essed the
substantial increase in the number and variety of media outlets.4 Since
these two decisions, the marketplace trends identified therein have become
even more pronounced. The number of radio stations has continued to grow, as
has the number of non-radio outlets, such as cable, that compete with radio
broadcasters for audience and advertising. In addition, as a direct result
of this tremendous market fragmentation, many participants in the radio
business are experiencing serious economic stress. More than half of all
commercial radio stations lost money in 1990, and small stations in
particular have been operating near the margin of viability for years.3

3. As discussed in detail below, we find that these changes in the
radio marketplace warrant further revision of our radio ownership rules.
Accordingly, we are today relaxing the national ownership cap and the local
ownership rules, and are modifying our time brokerage policies. These

1 Report and Order in Gen. Docket No. 83-1009, 100 FCC 2d 17 (1984)
(Ownership Report and Qrder). The Commission initially voted to phase out
the national ownership caps. A relaxed national ownership cap for both radio
and television was retained on reconsideration, primarily due to concerns
spec1flc to television station ownership. See
in Gen. Docket No. 83-1009, 100 FCC 2d 74, 77 (1985) (Ownership
Reconsideration Order) ("With one exception, the petitioners do not
specifically question any of the determinations made with regard to the
relaxation of the restrictions on multiple ownership of radio stations.").

2 See First Report and Order in MM Docket No. 87-7, 4 FCC Red. 1723
(1989) (Contour Overlap Order).

3 See Qverview of the Radio Industry, Mass Media Bureau, January 1992,
at 5 (Querview), which is included in the record of this Docket. This
analysis of the radio industry is based on the following sources: FCC Annual
Financial Reports; Robert J. Coen, McCann-Erickson, Inc.; NAR/BCEM Radio
Financial Reports, 1984-1991; Duncan’s Radio Market Guide; U.S. Bureau of
Economic Analysis; U.S. Bureau of Labor Statistics.
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actiong reflect a balancing of competing concerns: on the one hand, the
promotion of economic competition and program diversity by diversifying
owner§hip and, on the other hand, the achievement of the demonstrable
benefits resulting from group ownership, such as the promotion of program
service diversity and the development of new broadcast services. Our action
tqday gtlpports our core objectives of economic competition and viewpoint
diversity by recognizing that the existence of a vibrant marketplace is
necessary to maximize those goals.

II. BACKGROUND

4. As observed in the Notice, the radio industry has become
increasingly diverse and competitive over the past decade. Today, there are
over 11,000 radio stations in the United States. The number of FM radio
stations has grown dramatically -- from 4,374 in 1980 to 6,077 in 1991, an
increase of 39 percent. The number of AM radio stations has also
increased ~- from 4,589 in 1980 to 4,985 in 1991.% As of mid-February 1992,
an additional 274 AM and 1,350 FM stations were authorized but are not yet
operational.5 The radio industry of 1992 is thus extremely fragmented, with
no single entity holding any measure of nationwide market power.

- 5. At the same time, the number of non-radio outlets competing with
radio for audiences and advertising revenues has also increased
substantially. Popular music, a mainstay of radio programming, is now
available through several cable networks, most notably MIV and VH-1
(available to 56.6 and 41.2 million households, respectively) .7 In addition,
the number of 24-hour per day cable radio network entities has risen from
approximately six in 1984 to 15 today, offering roughly 100 separate audio

4 Broadcasting Yearbook, 1982, at A-7; FCC News Release, January 3,
1992, Mimeo No. 21284.

S These figures represent stations for which construction permits have
been granted but no license application has been filed. Oof the 1,350 FM
construction permits, 230 are for non-commercial stations.

6 Department of Justice guidelines provide a means for evaluating
industry concentration. When evaluating proposed mergers, the Department of
Justice considers an industry unconcentrated if the post-merger level of
concentration results in an Herfindahl-Hirschman Index (HHI), a standard
weasure of industry concentration, below 1000. (An industry or market of 10
equally-sized firms would have an HHI of 1000.) Based on revenue, the HHI
for the commercial radio industry, on a nationwide basis, was 49 in 1990,
having declined from 77 in 1980. We also note that an antitrust analysis is
rmerely one factor that the Commission will weigh in evaluating the public

interest in possible modification of the multiple ownership restrictions.
See, e.q., para. 50, infra.

7 cable Television Developments, NCTA, Sept. 1991.
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channels.8 Of these network entities, three digital networks have recently
ene , each of which currently provides about 30 channels of CD quality
music.”? On the video front, the number of television stations has grown from
a total of 1,019 in 1980 to a total of 1,494 today. Cable has also seen
considerable growth, with national cable penetration increasing from 25
percent in 1980 to 64 percent today and the number of national basic cable
programr%.ng networks growing from 34 to at least 80 during the same time

period

6. In response to this intense inter- and intra-industry competition,
radio station programming has become increasingly diverse and targeted. 1In
the mid-1970s, for example, one follower of the radio industry classified
stations according to eight maj%r formats. Today, it tracks 35 major formats
and more than 20 minor formats.ll 1In addition, national radio services such
as cable radio and digital audio broadcasting are poised to change the face
of the radio industry by the turn of the century.

7. With this increased diversity has come a degree of market
fragmentation that has dramatically changed financial conditions for the
radio industry. Significantly, these changes are more than simply cyclical.
Between 1980 and 1985, radio revenues grew, on average, 1l percent annually,
which was more than twice as fast, in real terms, as the Gross National
Product. Between 1985 and 1990, however, the growth rate of radio revenues
dropped almost in half to, on average, six percent,12 slower than the economy
as a whole. Revenue growth per station dropped from 3.3 percent annually in
1980-85 to 0.2 percent in 1985-90 —- one ten %h the annual growth rate of the
Gross National Product for the same per:.od This slowdown in revenue
growth, combined with the increase in the number of stations over the past
decade, resulted in per station revenue growth, on average, of approximately

8 1d. at 26¢c - 30c.

9 These three services are Digital Music Express (DMX), which is
available to one million cable homes on 40 systems; Digital Cable Radio
(DCR), with a potential audience of one million subscribers on 25 cable
systems; and Digital Planet, which is currently being tested on three
systems. Cablevision, December 2, 1991, at 24. Digital cable radio networks
eventually will be able to offer as many as 250 channels.

10 pcc office of Plans and Policy Working Paper No. 26, Broadcast

wm_mﬂ:m, 6 FCC Rcd 3996, 4044, 4049 (1991)
; NBC Comments in response to w in MM Docket No.

91-221, 6 FCC Red 4961 (1991); Tentative Decision in BC Docket No. 82-345, 94
FCC 2d 1019, 1058 (1983).

11 This information was provided by Katz Radio Group, an advertising
representative fimm.

12 This is a compound annual average rate of growth.

13 See Qverview at Attachment 6.
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three percent per year in real terms from 1980 through 1985. From 1%25
through 1990, real per station revenue remained virtually unchanged.

Indeed, in the first three quarters of 1991 alone, reported radio industry
revenues dropped by three percent.15 In addition, while estimated industry
operating profit grew from 1980 to 1990, operating profits on a per-station
basis have plummeted since reaching their peak in 1988.16 This decline,
combined with rising programming, sales and general and administrative costs,
has led to a sharp decrease in operating margins (operating profits as a
percent of sales) over the past five years for the average radio station.

8. Further, radio’s share of the local advertising market was flat
throughout the 1980s even as the respective shares of directly competitive
media, most notably local cable, increased. Radio’s share of the local
advertising market remained at 12 percent from 1980 to 1990.18 Television’s
share, hgwever, increased from 12.5 percent to 14.1 percent during the same
period.1 The percentage increase in cable’s share was even more
significant, rising from 0.88 percent ($8 million) in 1980 to 0.7 percent in
1990 (almost $400 million). This increase reflects the fact that local
cable systems are increasingly aggressive in competing for local adyertising
dollars, and radio is often the direct target for that competition.21 All of

14 4.
15 Broadcasting, November 4, 1991 at 51.

16 Estimated overall industry operating profit (earnings before taxes
and interest) grew at 2.3%, compounded annually, in real terms from 1980 to
1990. In current dollar terms, average AM operating profits have dropped 50%
and average FM operating profits have drdpped 36% since 1988. See Querview
at 5.

17 average operating margins for FM stations fell from 12.4%.in 1987 to
8.3% in 1990; full-time 2Ms declined from 10.1% to 8.1%, and daytime AMs
dropped from 9.5% to virtual breakeven. Id.

18 Robert J. Coen, McCann-Erickson, Inc.
19 Id.
20 Id.

21 See, e.g., Communications Corporation Comments at 10 ("the explqsive
growth and development of cable has severely impacted radio and television
broadcasters"). A survey conducted by the New York State Broadcaste;s .
Association, placed in the record through ex parte comments of Assoclation
President Joseph A. Reilly, indicated that Association members responding to
the question "What or who was your biggest competitor five years ago?"
identified print media (61 percent) and other radio stations (24 percent).
When asked "Who is your biggest competitor today?" 40 percent said print
media and 29 percent said cable television. When asked "Who do you think
will be your biggest competitor in five years?" 39 percent said cable
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these statistics conbined reveal that the competitive forces affecting radio
are well established, and the trends that have emerged since at least 1985
indicate that radio’s economic base will continue to erode as fragmentation
grows.

9. Moreover, the overall industry figures mask the fact that the
outlook for small radio stations, which comprise the bulk of the radio
industry, is particularly bleak. Industry revenue and profit are
overwhelmingly concentrated in large radio stations. Of almost 10,000
commercial radio stations nationwide, the top 50 revenue producing stations,
.5 percent of all stations, accounted for more than 11 percent of tot%l radlo
revenue in 1990 and an estimated 50 percent of total industry profit.
the same time, more than half of %ll stations, primarily those with less than
$1 million in sales, lost money.

10. Under these circumstances, we conclude that radio’s ability to
serve the public interest in the spirit of the Communications Act is
substantially threatened. The industry’s ability to function in the “public
interest, convenience and necessity" is fundamentally premised on its
economic viability. For example, Group W notes that many stations have had
to cut back significantly on staff and programming investment as they
struggle to Sonserve resources in today’s highly competitive media
environment . Similarly, Crown Broadcasting, EBE Communications and KQWB
assert that numerous radio stations have reduced th ir news budgets and are
foregoing public affairs programming to cut costs.? Moreover, according to
Commission records, almost 300 radio stations are curren %ly silent; more than
half of them ceased broadcasting in the last 12 months.2% ~Stations cannot
serve the public interest if they are not on the air.

11. We are further persuaded that these trends are unlikely to be
reversed. The communications industry will undoubtedly become more diverse,
competitive and complex as new technologies are developed. We accordingly
believe that it is time to allow the radio industry to adapt to the
information marketplace of the 1990s, free of artificial constraints that
prevent valuable efficiencies from being realized. Relaxing our radio
ownership restrictions will grant operators greater opportunity to combine
administrative, sales, programming, promotion, production and other

television and 26 percent said other radio (including DAB). See lLetter of

Jgggph A. Reilly to Chairman, Federal Communications Commission (Feb. 5,
1992)

22 See Qverview at 5.
23 Id.

24 Group W Comments at 2.

25 Crown Comments at 3; EBE Comments at 2; KQWB Comments at 1.

26 gee Qverview at 5.
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functions, as well as to share studio space and equipment. Not only will
such efficiencies enable radio stations to improve their competitive
standing; they may also play a significant part in improving the diversity of
programming available to the public. Indeed, using NAB data we can estimate
the possible magnitude of the savings and benefit to the public if greater
consolidation were to take place. In 1990, the industry spent an estimated
$1.7 billion on general and administrative expenses. T 7If 10 percent of
these costs were eliminated via consolidat%gn, the $170 million in savings
would raise industry profit by 30 percent. If local stations decided to
invest half the savings in programming, this would immediately boost per
station programming investment -- which has grown at only 1 percent yearly in
real terms since 1987 —- by 5 percent, and She remaining savings would still
raise industry profitability by 15 percent. 9

12. Accordingly, we today adopt new ownership regulations for the radio
industry that will permit greater consolidation without threatening
competition or diversity at either the national or local level.

Specifically, the rules adopted here relax the national ownership caps to
allow a single licensee to own up to 30 AM stations and 30 FM stations
nationwide. Further, we modify the local ownership rule to permit a single
owner to own an increased number of stations within a local radio market,
depending on market size. In all but the smallest markets, a 25 percent pre-
acquisition cap on the combined audience share of all owned stations will
also be applied. Simulcasting on commonly owned stations in the same service
within a market will be limited to 25 percent of the broadcast schedule. In
addition, if a station licensee programs more than 15 percent of the time of
another station in its market, that station, and its market share, will be
counted against the brokering station’s permissible ownership levels in
determining its compliance with our revised radio ownership rules.30 we also
will require that all time brokerage contracts be placed in the public
inspection files of the stations involved, and that local time brokerage
agreements be filed with the Commission within 30 days of execution.

13. To monitor the effects of these modified rules, the Commission’s
Mass Media Bureau is directed to prepare an annual report assessing the
impact of the new rules on competition, diversity and minority ownership. As
part of its report, the Bureau will specifically track the market shares of

27 1d. at 6.
28 1d.
29 1d.

30 This is not intended to suggest that the programmer acquires any
rights with respect to management or control of the station in question. To
the contrary, our rules require the licensee to maintain control over station
management and ultimate programming decisions, regardless of any time
brokerage agreements that may exist. Our new rule will merely use time
brokerage restrictions as a means of preventing circumvention of the
ownership rules through local time brokerage arrangements.
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local and national combinations. Annual evaluation of these data will enable
the Commission to take appropriate action should any one entity threaten to
dominate the national radio market or a particular local radio market. See
Section VI, infra.

III. NATIONAL OWNERSHIP RULE
A. Backaround

14. The present national ownership rule permits an individual or entity
to own up to 12 AM and 12 FM stations. A single owner may own up to 14
stations per service if at least two of the stations are minority-controlled.
47 C.F.R, § 73.3555(d) . The Notice proposed a nunber of options for relaxing
the national rule. Some of those options were numerically-based, for example
increasing the 12-12 rule to some higher number. Other alternatives were
based on the stations’ combined national audience reach or the stations’
combined local market shares., Still other options were based on market size
in that they proposed to permit greater combination of stations in larger,
more diverse markets. The Notice also questioned whether AM and FM radio
should be treated as a single aural service and sought comment on how any

relaxation of the national rule would affect minority ownership of radio
stations.
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B. Comments

15. The commenters overwhelmingly support relaxation of the national
ownership_rule, with most suggesting that the restriction be eliminated
entirely.3l Commenters agree with the Notice that increased group ownership
provides broadcagters with economies of scale, thereby strengthening the
radio industry.3 Commenters further contend that the communications
industry as a whole, as well as the national radio marketplace, are so
competitive and diverse that it would be virtually impossible for a few
groups to control the dissemination of information and ideas. If undue
control arises, commenters assert, antitrust laws are an gppropriate
safequard against monopolization of the national market .3 Comuenters also
argue that diversity and competition are %ocal, not national, concerns, so
national ownership should not be limited.34

16. The few commenters opposed to relaxing the national ownership rule
contend that the Commission has not collected data gufficient to evaluate the
effect of the 1984 increase in the ownership limit. S They also assert that
increasing the limit would be contrary to the Commission’s past
pronouncements that diversity and competition are to be preserved, and
contrary to the First dment principles underlying the Commission’s
rulemaking authority.3 These commenters are particularly concerned that
relaxing the national limit will inhibit ownership by minorities and
independent broadcasters by pricing them out of the radio market, and that

31 See, e.d., Blackburn & Co. Comments at 2; CBS Comments at 10~17;
Communications Corporation Comments at 2, 9-13; du Treil, Lundin & Rackley
Comments at 2; Fairmont Broadcasting Comments at 2-7; Freedom of Expression
Foundation Comments at 2-7, Marsh Broadcasting Comments at 2-7; Universal
Broadcasting Comments at 2-8; Willis Broadcasting Comments at 2-7; Fuller-
Jeffrey Comments at 1-2; Goodrich Comments at 1; Infinity Comments at 5-12;
James Ingstad Comments at 4-5; Robert E. Ingstad Comments at 4-5; KOWB
Comments at 1; Murray Communications Comments at 1; NAB Comments at 3-4, 11;
Salem Communications Comments at 3. In addition to these formal comments,
the Commission received more than 100 ex parte comments during the first two
months of 1992; the majority of those strongly advocated elimination.

32 See, e.g., James Ingstad Comments at 4; NAB Comments at 15; Mid-West
Family Stations Comments at 1-3.

33 See, e.d., Fuller-Jeffrey Comments at 2; Infinity Comments at 15; NAB
Comments at 11.

34 See, e.d., FTIC Reply at 20-23; Mid-West Family Stations Comments at
3-4; NAB Comments at 12-13.

35 gee, e.g., AWRT Comments at 4-5; NABOB Comments at 1-4; TRAC Comments
at 5-11; UCC Comments at 2-5.

36 See, e.dq., John R. Byrne Comments at 1; UCC Comments at 12; United
States Catholic Conference Comments at 3-5.
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increased group ownership will %ead to the demise of locally produced news
and public affairs programming. 7 They note that the 14-station minority
limit was established to encourage non-minority broadcasters to invest in
minority~controlled ggations, but state that it has been ineffective in
achieving this goal. These commenters thus request that the Commission
further study the problem of minimal minority and female participation in
broadcasting before increasing the ownership limit. Further, several
commenters argue that if the overall limit is not abolished, the minority cap
should be set higher than the overall limit, or minoritg owners should be
permitted to own an unlimited number of radio stations. 9

17. In tems of implementation, many commenters advocating relaxation
of the national rule assert that the limit should remain numerically based,
and ofger a number of specific suggestions as to what numbers should be
used.40 Most commenters oppose use of an audience reach or market share
approach, ing that such a rule would be prohibitively complex to
administer.4 They contend that audience reach is difficult to calculate and
that ratings continually fluctuate and are subject to dispute. Some
commenters also contend that use of market share data would be a disincentive
for stations to achieve high ratings because the rule would preclude
extensive consolidation of high rated stations.42 Most commenters also
oppose a market rank analysis, arguing that such an approach would favor
large markets to the detriment of smaller markets, where the financial strain

37 See, e,d., AWRT Comments at 6-7; TRAC Comments at 29-30.

38 See, €,g,, AHORA Comments at 3; NABOB Comments at 2; NAACP Reply at
3-4; TRAC Comments at 36.

39 See, e.9,, Ragan A, Henry Comments at 1-2; NAACP Comments at 6.

40 See, e.9,, CapCities/ABC Comments at 10-13 (would permit ownership of
at least 30 stations overall); Bonneville International Corporation Comments
at 5-6 (suggests that the limit first be increased from 12 to 18 stations per
service and then to 24 stations per service after three years); Crawford
Broadcasting Comments at 5-6 (advocates limit of 30 radio stations overall,
no more than 12 of which may be FM); Degree Communications Comments at 1
(supports limit of 20 stations per service); Group W Comments at 5-7
(supports limit of 25 stations per service); Sillerman Companies Comments at
1 (supports limit of 25 stations per service); Robert T. Wertime Comments at
2-3 (advocates raising AM cap to 15 stations, 18 if they are minority-
controlled, and lowering FM cap to 8 stations, 10 if they are minority-
controlled, or establishing a maximum coverage area per owner, whichever is
more restrictive).

41 See, e.q., Bonneville Communications Corporation Comments at 6; Group
W Comments at 7-8; NAB Comments at 7-8.

42 See, e.d., CapCities/ABC Comments at 12; Group W Comments at 8.
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on the radio industry is most apparent.43 Nonetheless, some of these
commenters are amenable to using market rank as a less intrusive altemative
to retaining national ownership limits, arguing that very large and diverse
markets could not possibly be monopolized. 4 1In addition, most commenters
assert that the Commission should treat AM and FM stations equally for
purposes of the national rule, arguing that AM and FM stations in the same
market face the same economic conditions and competitive challenges from
other media.4® oOn the other hand, a few commenters contend that because AM
stations are in worse economic health than FM stations and are generally
technically inferior, they should be regulated less stri'ctly.46

C. DRiscussion

18. Based on our careful review of the record in this proceeding and
our own analyses, we conclude that the national ownership caps should be
relaxed to permit ownership of up to 30 AM stations and 30 FM stations
nationwide. As detailed above, the increase in radio and other mass media
outlets we observed when we last reviewed the national ownership limitations
has continued unabated. The number of radio stations, especially FM
stations, has grown dramatically, and there are currently over 11,000 radio
facilities nationwide. At the same time, the industry has witnessed a
significant increase in the number of competing audio services delivered by
cable systems, including music video offerings such as MIV and VH-1 and cable
radio network services providing numerous separate audio channels. 1In
addition, non-radio sources competing with radio owners for audience and
advertising revenues have also multiplied, with the number of television
stations growing from 883 to 1,489 since 1985 and cagle penetration
increasing from 41 percent to 64 percent since 1984. 7

19. In view of these competitive realities, the likelihood of a single
firm or group of firms exercising dominance over the radio industry through
ownership of multiple radio stations at the national level is extremely
remote. Indeed, when judged by Department of Jusﬁ%ce standards, the industry
is highly unconcentrated, garnering only a 49 HHI®*® — far below the 1,000
HHI that marks the boundary between concentrated and unconcentrated

43 See, e.dg., Bonneville Communications Corporation Comments at 6~7;
Group W Comments at 8; James Ingstad Comments at 5.

44 See, e.d,, CBS Comments at 17-20.

45 See, e.q,, CapCities/ABC Comments at 8-9; Group W Comments at 6-7;
Mid-West Family Stations Comments at 4-5.

46 See, e.g., Crawford Broadcasting Comments at 4-6; du Treil, Lundin &
Rackley Comments at 2; Nationwide Comments at 5.

47 See QPP Paper, 6 FCC Rcd at 4011; FCC News Release, January 3, 1992,
Mimeo No. 21284; Querview at 2.

48 gee note 6, supra.
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industries. When coupled with the proliferation of radio and non-radio
outlets over the past eight years, these figures persuade us that the
national ownership limits can safely be relaxed at this time without
adversely affecting competition and diversity in the national marketplace of
ideas.

20. In this regard, we stress our earlier conclusions that competition
and diversity are relevant primarily at the local, not the national, level.
As we noted in 1984, the basic factors that determine the broadcast
advertising market (i,e,, stations’ ratings, degree of competition in the
listening area and demographicsb are all local, and radio stations rarely
compete outside their markets.4? The local nature of radio competition is
further highlighted by the fact that in 1990, more than 75 percent 8f total
radio advertising expenditures were made in the local spot market .2
Similarly, with respect to viewpoint diversity, the immediate frame of
reference for most consumers is the local area in which they live and work.
In other words, listeners in San Francisco, St. Louis and Philadelphia each
perceive program and viewpoint diversity in terms of the ideas available to
them locally, regardless of what ideas are available in other broadcast
markets. As we indicated in 1984, "[flor an individual member of the
audience, the richness of ideas to which he is exposeg turns on how many
diverse views are available within his local market."2l

21. We are also persuaded that relaxation of the national caps may
actually enhance viewpoint diversity. Evidence adduced in this and earlier
proceedings indicates that greater consolidation could increase the variety
of programming available to the public, including local news and public
affairs programming. In the 1984 Qwnership Report and Order, for example,
the record evidence indicated that commonly owned stations, on average, offer
more public service programming and, because they generally have higher
ratings on local news programming, might well respond to viewer demand for
news more effectively than stations not commonly owned. Contrary to the
notion that group owners are more apt to present monolithic viewpoints, we
received evidence that group-owned stations take editorial positions and
engage in basic reporting and coverage decisions on an autonomous basis. We
concluded that diversity of viewpoint in local news reporting and
editorializing on local issues can exist alongside a group ownership
structure and that "it is possigle to have greater viewpoint diversity than
there is ownership diversity."5 The Commission found similar evidence and

49 rshi; rder at 41.
50 Rrobert J. Coen, McCann-Erickson, Inc. About five percent of radio

advertising represents national network expenditures, and 20 percent
represents national spot revenues.

51 rshi: rt and Order at 37.
2 Ownership Report and Order at 34.
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reached similar conclusiong in the 1989 proceedings regarding the one-to-a-
market and ducpoly rules.®

22, The record accumulated in this proceeding corroborates these
findings. For example, Infinity Broadcasting, a large radio group owner,
submits that each of its stations makes independent decisions with respect to
news, public affairs and other programming.5 Similarly, CBS asserts that
editorial policy is always established by individual CBS stations.”® In
addition, a recent study by the Associated Press Broadcast News Service found
that radio stations in larger markets have larger news staffs, run longer
newscastg and believe news to be more important than stations in smaller
markets. These results were not compiled in terms of large versus small
stations, or group owned versus independent stations. Nonetheless, the fact
that large markets are characterized by higher average station revenues
suggests that this higher investment in news is a function of the benefits of
scale, and portends that relaxation of the national rule will provide the
public with more news and informational programming. We note, moreover, our
long-held conclusion that all stations are obligated under the public
interest standard of the Communications Act to serve their community of
license, including providing programming that deals with issues of local
concern.

23. In view of the foregoing, we believe the time has come to relax our
national ownership restrictions. In so doing, we note that our goal is not
to introduce wholesale restructuring of the broadcasting_industry before the
ramifications of significant change can become apgparent.57 Rather, we intend
to promote competition and diversity by modifying our ownership rules in a
manner that directly addresses the long-term economic changes that are
endemic to the radio industry. Thus, while a clear majority of commenters
support elimination of the national rules, we instead choose the more
measured approach of relaxing the caps from 12 AM and 12 FM to 30 AM and 30
FM, limiting a single owner to approximately one-half of one percent of the
total number of licensed stations. Although this new limit is clearly more
restrictive than the balance of parties would have preferred, it is
consistent with a substantial body of comments in the record. For example,
Group W and the Sillerman companies propose a 25 AM/25 FM limit, Bonneville

53 Contour Overlap Qrder, 4 FCC Red 1723 (1989); Second Report and
Order in MM Docket No. 87-7, 4 FCC Rcd. 1748 (1989) (One-to—-a-Market Qrder).

54 Infinity Comments at 16-17.
55 ¢BS Reply at 4.
56 AP Broadcast New rvice S , September 1991.

57 rship Report and Order at 55.
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International Corporation proposes a 24 AM/24 FM limit and CapCities/ABC
proposes a limit of at least 30 stations overall.

24. Our selection of the 30/30 limit reflects our agreement with the
vast majority of commenters who argue that we should treat AM and FM the same
for purposes of our national ownership rules. The efficiencies to be gained
from greater consolidation can only be maximized to improve the radio
industry as a whole if the national limits are relaxed for both the AM and FM
services. As several commenters cbserve, the AM and FM services both face
economic challenges, and the Commission traditionally has treated them alike
for purposes of the ownership rules. Moreover, to the extent the AM service
presents unique problems, they are more 3ppropriately addressed by efforts
specifically focused on AM improvement.5

25. The 30-station limit is calculated to permit beneficial
consolidation in the industry while minimizing the likelihood of undue
concentration, even using the most pessimistic assumptions. It is important
to note that the theoretical maximum level of concentration, or "worst case
scenario," is not a particularly meaningful measure. Under the 12/12 limit,
for example, ownership lsvels rose to less than ten percent of what was
theoretically possible.6 Even if the "worst case" were to occur under the
new rules, however, and the top ten existing group owners each acquired the
maximum of 60 stations in the top 18 revenue-generating markets, they would
control 30 percent of industry revenue. Yet, in this extremely unlikely
scenario, the radio industry would still be far less concentrated than the
cable and newspaper businesses, where the top ten firms accounted for 55
percent and 45 percent of the national market, respectively, in 1990. 1In
addition, in 1990 dollars, the average revenues of each of those top ten
radio group owners would be approximately $265 million, which is consistent
with the 1990 revenues that the three largest revenue-producing radio groups
are already achieving.61 Notably, revenues of $265 million represent less

58 our s lection of the 30 AM/30 FM limit is based on our careful review
of the recora, our own analyses of industry data and our long-standing
experience regulating the radio industry. See, e.g., ALLTEL Corp, v. FCC,

838 F.2d 551, 559 (D.C. Cir. 1988); Storer Broadcasting Co., v, FCC, 240 F.2d
55, 56 (D.C. Cir. 1956).

59 see, e.q., Report and Order in MM Docket No. 87-267, 6 FCC Red 6273
(1991) (&M rder) .

60 As noted previously, under the 12/12 limits, the theoretical minimum
number of group owners would be 415, yet we estimate that today there are
roughly 5,200 such owners nationwide. Thus, although there theoretically
could be a minimum of 166 group owners under the new 30/30 limits, we fully

expect that there will continue to be a vastly greater number of owners at
the national level.

. .61 See Querview at Attachment 2 ($232 million for CapCities/ABC, $217
million for CBS, $200 million for Westinghouse).
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than three percent of radio’s total revenue in 1990.62 Thus, even under the
theoretically maximum concentration of the largest groups in the top markets
~-- a scenario we find highly unlikely given the historic ownership patterns
in the industry and our experience under the 12/12 rule -- the radio industry
under a 30/30 rule would still be less concentrated at the national level
than other competitive media, and revenues averaged across the 10 largest

theoretical owners would be close to the revenues already achievable under
the present regime.

26. We emphasize that minority ownership remains a central concern and
an important goal of the Commission under the r%gised national rules.
Although it has increased over the past decade, °> minority ownership in the
radio industry remains at a disturbingly low level. We are thus concerned by
the arguments of minority broadcasters that substantial relaxation of the
national ownership rule could nullify the numerical advantage currently
afforded to minority-controlled stations, who are permitted to own up to 14,
rather than 12, radio stations per service. We note, however, that the two
largest radio groups numerically in the United States are minority-
controlled, and that the immediate effect of the rule change will be to allow
these groups to expand beyond the 14/14 cap.64

27. Other minority organizations commenting in this proceeding have
observed that the present 14-station minority limit has not been effective in
attracting investmen% from non-minority broadcast interests in minority-
controlled stations.®® We agree. In addition, our experience has been that

62 14,

63 For example, according to NABOB, the nunber of black-owned radio
stations rose from 30 in 1976 to 182 in 1991 -- a 506 percent increase in a
period when the number of commercial stations overall grew by 29 percent.
(Since 1981, black-owned radio stations increased by 29 percent, from 141 to
182, while overall stations grew by 20 percent). NABOB Comments at 3-4.
Comments filed jointly by NAACP/LULAC/NBMC stated that the number of
minority-owned broadcast stations (including all minorities, and both radio
and TV) rose from 60 in 1978 to 281 in 1991, an increase of 368 percent
during a period when the number of TV and radio stations together grew by 27
percent. NAACP Comments at 3.

64 The three largest group radio owners are: (1) Willis Broadcasting
Corp., which has interests in 13 2M and 13 FM stations; (2) Ragan Henry, who
has interests in 9 AM and 12 FM stations; and (3) Capital Cities/ABC, Inc.,
which has interests in 11 AM and 10 FM stations. CBS Broadcast Group has
interests in 8 AM and 12 FM stations, but has at least temporarily acquired
an interest in a 13th FM station. Willis is minority-controlled and Ragan
Henry is a minority individual.

65 gee, e.d., AHORA Comments at 3; NABOB Comments at 2; NAACP Reply at
3-4; TRAC Comments at 36. We note that such investment has not occurred in
radio, while it has occurred in television to the extent that Home Shopping
Network, a non-minority licensee, has taken advantage of the higher limit or

2769



other policies intended to spur minority entry into broadcasting have
generally been more effective in advancing this important goal. For example,
the tax certificate policy enables the seller of a radio or television
station to defer the gain realized on a sale if it sells to a minority
broadcaster. The distress sale policy permits a broadcast licensee whose
license has been designated for revocation hearing to sell its station, prior
to the commencement of a hearing, to a mingrity broadcaster at a price
substantially below its fair market value. In addition, minority ownership
is favorably considered in comparative hearings.

28. We also believe that access to capital is the most critical
limitation on minority participation in the industry, and we thus
concurrently pro%ose to address that problem directly. Our recent Capital
Formation Notice®/ seeks comment on several issues concerning the
availability of capital in the broadcasting industry to minority and non-
minority concerns alike. That Notice also proposes to afford passive
investor status to Small Business and Minority Enterprise Small Business
Investment Companies (SBICs and MESBICs), thereby substantially raising the
attribution benchmark applicable to their broadcast investments. In
addition, as discussed below at Section VI, the Commission will conduct an
annual review of ownership trends in the industry under the new rules with
particular attention to their impact on minority ownership. We will not
hesitate to revisit this issue if minority ownership is adversely affected
by the revised ownership regime.

29. In sum, we conclude that the record supports a relaxation of the
national radio ownership rules. The national radio marketplace, which is
itself extremely competitive and diverse, is but one of the many mass media
now vying for audience and advertising revenue. We believe the freedom to
own more radio stations nationwide will offer radio broadcasters the
opportunity to enjoy greater efficiencies that redound to the benefit of the
public and affirmatively serve our competition and diversity goals. As noted
previously, the savings associated with greater scale can be used to improve
programming while also boosting industry profitability, which our rules now
may artificially depress.

30. Indeed, it may be argued that the evidence supports the contention
of most cammenters that the national limit could be repealed entirely without
threatening diversity and competition. In an abundance of caution, however,
we choose instead to increase the national limit to 30 AM stations and 30 FM

Fhe single majority shareholder provision of the attribution rules to acquire
interests in two minority-controlled television stations in addition to its
12 non-minority-controlled television stations. See NAACP Reply at 3.

6? Ord%narily, a licensee is prohibited from selling, assigning or
otherwise disposing of its interest until the issues have been resolved in
the licensee’s favor.

67 See Notice of Pri Rule ing and Noti f Inquiry in MM Docket
No. 92-51, FCC 92-96 (released Apr. 1, 1992) (Capital Formation Notice) .
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stations. Moreover, we stress that we will remain vigilant toward the
possibility, however unlikely, that future developments may threaten our
diversity and competition goals. We thus stand ready to re-evaluate the
national caps adopted today if the Mass Media Bureau’s annual report or other
data reveal that such a review is warranted.

IV. LOCAL OWNERSHIP RULE
A. Backaround

31. The local radio ownership rule, or contour overlap rule, prohibits
an individual or entity from owning two AM stations with overlapping 5 mv/m
contours, or two FM stations with overlapping 3.16 mV/m contours. 47 C.F.R.
§ 73.3555(a) . In addition, Commission rules require that the 5 mV/m contour
of an AM station and the 3.16 mV/m contour of an FM station encompass the
entire principal commnity to be served. 47 C.F.R. §§ 73.24(j), 73.315(a).
Taken together, these rules prohibit ownership of two AM or two FM stations
licensed to the same principal city, although AM/FM combinations within the
same city are permitted. The Notice proposed to permit ownership of any
number of stations in an area if their combined local market audience shares
are at or below a given percentage. The Notice alternatively proposed to
inmplement the above proposal in conjunction with a numerical cap, and
questioned whether same-service, commonly owned stations in the same
community should be permitted to simultaneously broadcast the same
programming.

B. Comments

32. Commenters are generally amenable to retaining some level of
regulation of local ownership, and note that the local market is more
important th%n the national market for purposes of diversity and
competition. 8 Many commenters suggest that the local limit should be
established at two AM and two FM stations per market, with combinations
resulting in more than two AMs and two FMs evaluated on a case-by-case
basis.®® They argue that there is no reason to allow AM/FM combinations but
not AM/BM or FM/FM combinations. Other commenters propose that the local
rule be eliminated, arguing that most markets are uncopgentrated and that
competition from other media is constantly increasing.7 In addition,
commenters tend to agree with the Notice that greater combination will not
harm diversity because, while competing stations might try to reach the same

68 See, e.9., CBS Comments at 6.

69 See, e.d., Bonneville International Corporation Comments at 7; CBS
Comments at 27; FTC Reply at 15-16; Group W Comments at 9; see also
Testimony of Richard Ferguson, Representing the Radio Operators Caucus,
before Senate Communications Subcommittee, March 11, 1992.

70 See, e.d,, Ragan A. Henry Comments at 2; James Ingstad Comments at 6;

Robert E. Ingstad Comments at 6; Sillerman Companies Comments at 4-5; 3-D
Communications Corporation Comments at 5.
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core audience, a single owner might try to program different stations to
appeal to different audience segments in order to maximize its total audience
size.’l Most commenters also agree that group ownership leads to significant
efficiencies, such as use of common studio equipment facilities, and some
suggest that the prevalsnce of AM/FM combinations indicates that group
ownership is efficient. 2 on the other hand, some commenters contend, as
they did regarding the national ownership rule, that the Commission has_not
been presented with sufficient data to justify relaxing the local rule,’3
They assert that permitting more local market combinations will undermine
competition and yviewpoint diversity by pricing independent broadcasters out
of the industry.74

33. Most commenters support use of a numerical formula as opposed to
audience ratings based data for calculating local ownership. Commenters
assert, as they did regarding the national rule, that a ratings based
approach would discourage group owners from achieving high ratings (i.e.,
lower ratings would leave an owner room to purchase additional stations), and
that ratings data are unreliable.’d If a ratings based approach is used,
however, most commenters addressing the issue agree with the ice that
divestiture should not be compelled if stations’ ratings rise. On the
other hand, some commenters offer specific suggestions for basing local
ownership caps on ratings information. 7 1n addition, several commenters
support a market rank approach, arguing that larger markets are so diverse
and competitive that it_would be impossible for one owner to inappropriately
dominate such a market.’S They assert that a market rank approach is

71 See, e.,d,, CBS Comments at 21; FTC Reply at 17-18; Group W Comments
at 11-12,

72 see, e.g., FIC Reply at 9.
13 See, e.qg,, TRAC Comments at 5-8; UCC Comments at 13-15.
74 See, e,d9., HVS Partners Comments at 11.

75 See, e.d,, Bonneville International Corporation Comments at 7-10;
CapCities/ABC Comments at 13-19; Communications Corporation Comments at 15;
Fuller-Jeffrey Comments at 2; Mid-West Family Stations Comments at 6-7; NAB
gonments at 1-10; Sheboygan Comments at 2-4; Sillerman Companies Comments at

76 , EBE Communications Comments at 5-6; Ragan A. Henry
Comments at 2-3; Salem Communications Comments at 3-4.

77 §gft_e_rg_,_, American Media Comments at 2-3 (30 percent of audience);
EBE Communications Comments at 5-6 (15 percent of audience) ; Ragan A. Henry
Comments at 2-3 (25 percent of audience).

78 + Blackburn & Company Comments at 2; CapCities/ABC Comments
at 15-16; @S_Comts at 27-29 (supports rank approach for ownership of more
than two stations in a market); Crawford Broadcasting Comments at 2-4; Degree
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superior to use of ratings because market rank information is easily
verifiable. Commenters opposing use of market rank data, however, assert
that such an approach would prejudice small markets.’? Again, like their
arguments concerning the national rule, most commenters assert that AM and FM
should be treated alike for purposes of the local rule.80 Most of the few
commenters that address the issue also support unrestricted simulcasting. 1

C. Discussion

34. When the Commissign first applied local ownership restrictions to
the radio service in 1938, 82 it stressed that those limits were intended to
promote competition in both the economic marketplace and the marketplace of
ideas. As discussed previously, we remain committed to protecting these
bedrock concerns of competition and diversity. We also believe that,
although radioc is but one of many sources of entertainment and information
available in any given market, some ownership restriction continues to be
appropriate at the local level.

35. The record in this proceeding persuades us, however, that our
commitment to competition and diversity is not threatened by moderate
relaxation of the local ownership rules in a manner consistent with promoting
the strong public interest in a viable radio industry. The radio marketplace
of the first half of the twentieth century was far more concentrated than
today, with listeners enjoying few options in many areas of the country and
no options at all in others. Alternative media outlets, such as television
and cable, were just barely on the technological horizon. The explosion of
radio and other media since that time has provided local consumers with a
wide range of media choiges and presented radio owners with multiple
competitive challenges.8 Indeed, the average listener now has access to a
plethora of radio voices in the local market -- the top 25 television markets
have, on average, at least 50 commercial radio stations; markets 76 to 100
have, on average, at least 23 commercial radio stations; and even markets 176

Communications Comments at 1; Group W Comments at 9-13.

19 See, e.q., Bonneville International Corporation Comments at 7-10.

80 See, e.qg., CBS Comments at 2-3; Demaree Media Comments at 1; EBE
Communications Comments at 3-4; Fisher Broadcasting Comments at 5; Group W
Comments at 6-7; James Ingstad Comments at 5-6; Robert E. Ix:lgstgd Comments at
5-6; Mid-West Family Stations Comments at 4-5; Salem Communications Comments
at 2; 3-D Communications Comments at 4.

81 See, e.g., Communications Corporation Comments at 16-17; Crawford

Broadcasting Comments at 4; EBE Communications Comments at 7; contra AHORA
Comments at 6-7; Panhandle Comments at 5.

82 Genesee Radio Corp., 5 FCC 183 (1938).
83 see paras. 5-6, supra.
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to 200 have, on average, at least 9 commercial radio stations.84 When
coupled with the numerous other media outlets now available to local
listeners, these figures make clear that the local marketplace is far more
campetitive and diverse ~- indeed, has been virtually transformed —— since
the local ownership rules were first promulgated.

36. In 1989, when relaxing the contour overlap rule, we recognized the
need to adapt our rules to the changing marketplace and described many of the
market developments noted herein. Although it was beyond the scope of that
proceeding, many commenters urged us to completely eliminate the AM and FM
duopoly rules.85 1In this proceeding, the Notice proposed substantial
modifications to those rules in view of the increasing competition in the
media marketplace and the continuing decline of the radio service over the
past few years. We believe that these developments support further
relaxation of the local ownership rules.

37. Indeed, the record evidence convinces us that our existing rules
may actually hamper competition and diversity by making it unnecessarily
difficult for stations to compete in today’s thriving marketplace. By
artificially denying stations efficiencies that could be realized through
consolidation of facilities, managerial and clerical staffs, sales,
bookkeeping, promotion, production, news and other aspects of station
operation, the local ownership restrictions increase the costs of doing
business at a time when cost-savings may well be critical to survival. The
record suggests that, without the ability to realize efficiencies through
consolidation, stations have turned to other measures to remain competitive.
Commenters note that in many cases, cost redggtion strategies have led to
decreased news and programming expenditures. Commenters also point out
that, due to systemic economic pressures in the industry, many stations have
turned to joint venture arrangements, such as time brokerage, to curb
costs.

38. The record further indicates that industry profits and programming
investments would increase if radio stations were able to enjoy the
efficiencies stemming from relaxed local ownership rules. As discussed
previously, even if consolidation resulted in only a 10 percent reduction in

84 see overview at 9.
85 see 4 FCC Red at 1729.

86 See, e,d,, Crown Broadcasting Comments at 2-3; ERE Communications
Comments at 2; Group W Comments at 2; KOWB Comments at 1.

87 See, e.d., Blackburn & Company Comments at 2-3; CapCities/ABC
Comments at 19; Crown Broadcasting Comments at 5; Degree Communications
Comments at 2; Great American Comments at 4; HVS Partners Comments at 2-4;

(fgry Burns Comments at 2-3; KQWB Comments at 1-2; South Fork Comments at 11-
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costs, significant savings could be realized.88 The potential of achieving a
10 percent cost reduction, moreover, is confirmed by our own experience with
the Qng-to—a—market rule, which generally prevents a single owner from
acquiring a radio station and a television station in the same locality.89

In recent cases for waivers of that rule, applicants have demonstrated that
joint operation of television and radio stations whose contours overlap can
result in cost savings of 10 percent or more, regardless of market size. For
example, in P-N-P Broadcasting, Inc,, 4 FCC Rcd 5596 (1989), involving a
small market broadcaster, the savings attributed to Jjoint operation
represented better than 12 percent of the total costs of running the
commonly~owned television station. Similarly, in Tulsa 23, 5 FCC Red 727
(1990), involving a medium-market operation, the applicants stated that joint
ownership would reduce the operating costs of the stations by approximately
10 percent. In addition, in Great American Television and Radio Co., Inc., 4
FCC Rcd 6347 (1989), involving the 28th and 29%th TV ADI markets, the
applicants documented cost savings bethen 11 and 17 percent as a result of
joint operation of two radio stations.?) wWe believe it entirely reasonable
to expect that the potential efficiencies available to radio-radio
combinations will be at least as great, relativs to total station costs, as
those available to these radio-TV combinations.9l

88 See para. 11, supra.

89 47 C.F.R. § 73.3555(b). Second Report and Order in MM Docket No. 87-
7, 4 FCC Red. 1741 (1989), provides that the Commission will look favorably
on requests for waiver of the one-to-a-market rule if the stations are in the
top 25 television markets and include 30 other separately controlled
broadcast stations.

90 These savings resulted from sharing facilities or services such as:
(1) tower and transmitter building; (2) studios and offices; (3) business
departments and managers; (4) administrative and management services;
(5) accounting and legal services; and, (6) engineering backup staffs.

91 prc specifically asserts that common ownership of radio stations
leads to greater efficiencies, including cost savings in administration and
overhead, promotion, equipment and programming. In this regard, it submits a
study that concludes that the average price paid for an existing combination
of radio stations in the same market would exceed by about 20 percent the
price that would be paid for the same stations if those stations were
operated on a stand-alone basis. See FTC Reply at 9-15, Appendix at 26
(Anderson and Woodbury, "Efficiencies from Common Ownership of Local
Broadcast Media: The Case of AM and FM Radio Stations," February 1991). FIC
points out that the study is limited to AM/FM combinations within a market,
but asserts that it is reasonable to expect that same-service conbinations
could yield similar efficiencies. FTC also indicates that a case-by-case
analysis of market conditions at the time the Commission reviews a new
application or an application for transfer or assignment should be adequate
to prevent the creation of undue market power.
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39. Significantly, cost savings stemming from joint operation are
likely to be invested in capital improvements and better programming that
will inure to the benefit of the listening public. Commenters confirm that
stations will spend more money on programming if greater station
consolidation were permitted. CBS, for example, notes that in a variety of
past proceedings, the Commission has recognized that multiple station
ownershig can result in operating efficiencies that translate into improved
service, %2 Group W asserts that group ownership is likely to result in more
diverse programm%ng in the marketplace and increased service to specific
audience groups. 3" Nationwide opines that "[o]lnly healthy stations have the
means and will to promote the public interest in a meaningful way."

40. In view of the increasingly fragmented nature of the local radio
marketplace, the economic strain experienced by many of today’s radio
broadcasters, and the sizeable savings that can stem from joint operation of
same-market radio facilities, we conclude that our local radio ownership
rules should be relaxed in order to help radio licensees better compete in
the mass media marketplace. In crafting new local rules, the record
established that there are three factors that may be considered relevant:

(1) market size; (2) the number of commonly owned stations in the market; and
(3) the audience share resulting from a proposed acquisition. For the
reasons detailed below, we are adopting rules which take into account each of
these factors, as follows:

In markets with fewer than 15 radio stations, a single licensee will be
permitted to own up to three stations, no more than two of which are in
the same service, provided that the owned stations represent less than
50 percent of the stations in the market. Common ownership of one AM/FM
combination will continue to be allowed in any event.

In markets with 15 to 29 radio stations, a single licensee will be
permitted to own up to two AM stations and two FM stations, provided
that the combined audience share of the stations does not exceed 25
percent.

In markets with 30 to 39 radio stations, a single licensee will be
permitted to own up to three AM stations and two FM stations, provided
that the combined audience share of the stations does not exceed 25
percent.

In m@rkets with 40 or more radio stations, a single licensee will be
permitted to own up to three AM stations and three FM stations, provided
that the combined audience share of the stations does not exceed 25
percent.

: 92 cps Comments at 4 & n.5. CBS cites the One-to-a-Market rder, the
Contour Overlap Order, and the Ownership Report and Order.

93 Group W Comments at 12.

94 Nationwide Comments at 4.
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41. The Numerical Caps. The heart of our new rule is the numerical cap
on station ownership in local markets. This numerical cap will enable radio
broadcasters to jointly own several stations in a market and enjoy the
efficiencies flowing from such common ownership. At the same time, the cap
will preclude a single owner or group of owners from threatening to dominate
the radio market through the acquisition of a large percentage of stations in
any given location. As the record establishes, competitive realities are
substantially different in markets of different sizes. Therefore, we have
adopted a numerical cap which varies based on the number of radio stations
competing in the market.

42. We stress that our selected caps reflect a measured approach to
local radio ownership. As with our one-to-a-market waiver standard, we
believe it prudent to craft an ample safety net to preserve our core
diversity and competition concerns. For example, we believe that our
decision to allow licensees in markets with %4 or fewer stations to acquire
one more station than they may currently own 5 represents an extremely modest
relaxation of our existing rules and properly balances our interests in this
area. Furthermore, a tiered approach, whereby acquisition of a lesser number
of stations is allowed as the number of stations in the market decreases, is
consistent with policies by which we have given closer scrutiny to broadcast
combinations in markets with fewer media outlets out of a concern that
diversitg and economic competition could be more easily undermined in such
markets.%® After balancing considerations of market size with our core
concerns of diversity and competition, we believe the particular market size
"tiers" we have chosen represent a reasonable accommodation of the competing
concerns. We note that, as a practical matter, approximately 83 percent of
the top 260 markets will be governed by either the 2 AM/2FM rule (57 percent)
advocated by the majority of commenters, or by the more restrictive three-
station rule (26 percent) applicable in smaller markets. Our 3 AM/3FM limit
will apply in only approximately 4 percent of the top 260 market87 and our 3
AM/2 FM rule in approximately 13 percent of the top 260 markets.

43, We further note that even if, in the wake of our decision, the
industry were to consolidate up to the new limits (a highly unlikely
possibility), the numerical caps would provide a powerful safeguard against
concentration that would threaten our core concerns. A market-by-market
analysis of the maximum potential consolidation that could occur in the top
260 Arbitron markets under the new numerical caps indicates that in 96.2
percent of markets there would be at least four separate owners; in 84.2
percent there would be at least five separate owners; and in nearly two-

9 1In recognition of our interest in permitting greater consolidation
where necessary to promote a viable, competitive marketplace, we have long
allowed one licensee to own an AM and an FM station in the same market.

96 see, e.q., One-to-a-Market Order, 4 FCC Red at 1752-53.

97 see James Duncan, American Radio, Spring 1991; American Radio Small
Market Report 1991.
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thirds of all markets (65.8 percent) there would be at least six such owners.
In 26.2 percent of rated radio markets (which include nearly 60 percent of
the aud%snce in rated markets), there would be at least nine separate
owners. These projections do not include consideration of audience share
caps, which will act as a further limit on consolidation.

44, The numerical limits also provide a significant safeguard against
the possibility that one licensee could acquire a substantial market share,
as measured by audience rating data, in any particular local market. In this
regard, because stations in the FM service may in particular markets have an
advantage over stations in the AM service, or yice versa, we have adopted
separate limits for each. This approach will tend to prevent one entity from
putting together a powerful combination of stations in a single service that
may enjoy an advantage over stations in a different service. We believe that
this is particularly important with respect to the FM service, which in many
markets enjoys significant competitive advantages.

45, Just as the particular market tiers chosen are designed to provide
an ample safety net, we also intend to take a conservative approach in
applying the new numerical caps. The relevant radio market for purposes of
the local ownership rule will be the designated radio metro market recognized
by Arbitron for stations assigned to such markets. In order to determine in
which market "tier"™ a station falls, the Commission will calculate the number
of stations in the market based only on stations rated in the market . 100
Thus, both non-commercial stations and stations with extremely small audience
shares will generally be excluded from the station total, even though these
stations are often significant factors in maintaining both competition and
viewpoint diversity in particular markets.

46. For stations located outside designated market areas, the
appropriate "competitive market" will be defined in terms of principal
commnity contours. Specifically, we will define the radio market for
commercial stations not assigned to designated markets as that area
encompassed by the principal comunity contours (i.,e.,, predicted or measured
5 mvV/m for AM stations and predicted 3.16 mV/m for FM stations) of the
overlapping stations proposing to have common ownership. The number of
stations in the market will be determined based on the principal community
contours of all commercial stations whose principal community contours
overlap or intersect the principal commnity contours of the commonly-owned

98 14,

99 Indeed, on a nationwide basis, the AM service garners only 23 percent
of today’s radio audience. See Querview at 2.

100 Arbitron’s minimum reporting standard provides that to be reported, a
station (1) must have received five or more minutes of listening in a
quarter-hour in at least ten in-tab Metro diaries; (2) must have a Metro Cume
rating of 0.5 or greater; and (3) must have a Metro Average Quarter-Hour

ratir}g of 0.05 or greater. See, e.g., Arbitron, Radio Market Report,
Washington, D.C., Fall 1991, at iii.
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stations. For example, if Station A and Station B have overlapping principal
community contours and Station A proposes to acquire Station B, the number of
stations in the market includes not only Stations A and B, but also all
commercial stations whois principal community contours overlap with those of
Station A or Station B.1Y1 Because this standard is based upon the existence
of overlapping principal community contours, it is likely to be conservative
in counting the number of stations receivable by listeners. Particularly in
rural areas where there are relatively few operating stations, and thus
relatively low levels of daytime interference, listeners may be able to
receive AM signals beyond the predicted 5 mV/m contour and to receive FM
signals beyond the predicted 3.16 mV/m contour. Hence, there are likely to
be more signals available to the average listener in such a "market" than the
nurber of signals that would be counted by this methodology. The level of
competition is therefore likely to be higher than the overlap numbers might
suggest .

47. Where a party seeks to acquire stations with overlapping principal
community contours but which are licensed to communities in different
markets, or where one is licensed to a community in a designated market and
the other is not, we intend to apply the rules applicable in the market where
the overlap takes place. If the overlap takes place in both markets, or both
within a designated market and outside any designated market, the mor%
restrictive limits applicable to the smaller market will be applied.l 2

48. The Audience Share Cap. In addition to implementing numerical caps
for local radio markets, we believe that an additional safeguard in form
of a pre-acquisition 25 percent audience share cap should be adopted.1 3
Such a cap will ensure that one entity is not able to purchase a combination
of stations that complies with our numerical limits but that nonetheless

101 party seeking to purchase a station or stations outside of a
designated market but in a market with 15 or more stations must commission an
audience survey to demonstrate compliance with the 25 percent audience share
cap described in more detail below.

102 1o assist us in obtaining and reviewing compliance with these new
rules, we will require that every transfer, assignment, or new station
application involving principal community contour overlaps between commonly
owned radio stations or time brokered stations (of the type governed by new
§73.3555(a) (2)), contain a certificate affiming compliance with the
applicable ownership rules substantiated by a separate exhibit contalning the
market and audience information necessary to demonstrate compliance. The
applicable forms (FCC Forms 301, 314 and 315) will be amended accordingly. In
the interim, each applicant should prepare its own separate exhibit and
certification.

103 a station’s "audience share" is the average nurber of persons age 12
or older on an average quarter—hour basis, Monday through Sunday, 6 a.m. to
midnight, who listen to the station, expressed as a percentage of the average
nunber of persons listening to rated commercial AM and FM stations in its
radio market.
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represents a disproportionate share of the local market that could threaten
our competition and diversity concerns. For example, in some markets, it may
be possible for a single entity acquiring the permissible nunber of stations
to obtain a combined audience share well in excess of 40 percent of the total
commercial radio audience. Although we believe the likelihood of such
acquisitions is relatively small, such a possibility persuades us to couple
our new numerical caps with a pre-acquisition audience share limit. Under
this element of the new local ownership rule, a licensee will be precluded
from acquiring a particular station if the combined audience share of all
radio stations in the market to %e owned by the licensee exceeds 25 percent
at the time of its application.l04

49. The 25 percent audience share limit is purposefully conservative.
We recognize, for example, that radio stations face considerable competition
for audience and advertising not Jjust from each other, but also from a
variety of other local media outlets. Indeed, recent statistics suggest
that, on average, all radio stations combined reprggent only about 12 percent
of any given local mass media advertising market .1 We have nonetheless
elected, out of an abundance of caution, to rely on an audience share cap
that measures each owner’s share of the radio marketplace alone.

50. The 25 percent audience share limit is also substantially more
restrictive than ordinary antitrust concerns would mandate. A strict
antitrust analysis might permit considerably greater consolidation in local
markets than the 25 percent cap. However, our ownership rules are also
designed to protect and promote a diversity of voices -- a concern distinct
from antitrust objectives. Accordingly, we decline to base our common
ownership restrictions solely on economic concentration considerations.

51. Specifically, we believe that a 25 percent audience share limit
strikes the appropriate balance between our interest in permitting scale
economies that should improve the quality of radio offerings, on the one
hand, and our concerns over preventing undue concentration of control, on the
other. Allowing up to 25 percent ownership in a media segment that
represents 12 percent, on average, of an overall media advertising market
means that, at most, a single radio owner could "control" about three percent
of the local advertising marketplace. Moreover, focusing on the local radio
market alone, the 25 percent audience share cap will assure that at least
four diverse radio voices will co-exist alongside the numerous other media
voices now routinely present. We are convinced, therefore, that both
competition and viewpoint diversity will continue to flourish under the 25
percent audience share cap.

'194.If the event triggering a market share analysis is not a station
acquisition, but execution of a qualified local time brokerage agreement (see
paras. 58 through 67, infra), the market shares of the stations involved
shall be determined based on the most recent data available as of the date
the local time brokerage agreement becomes effective.

105 Robert J. Coen, McCann-Erickson, Inc.
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52. We also stress that, in most cases, the numerical limits described
above will ensure that there are more than four radio owners in any given
market. Indeed, we anticipate that the numerical caps will often prevent a
licensee from buying additional stations well before it reaches the 25
percent audience share cap. A staff analysis of the nunber of typical radio
stations (i,e., those with average shares) a licensee could acquire without
exceeding the 25 percent audience share cap illustrates this finding. For
example, as shown by this analysis, an entity buying average radio facilities
in a market with 40 stations would be able to acquire 10 stations and still
meet the 25 percent audience share limit; however, the new numerical caps
would prevent it from owning more than 6 total (3 AMs and 3 FMs). Moreover,
even in small markets (i,e.,, those with fewer than 20 stations), a licensee
buying average stations would not exceed the 25 percent audience share cap if
it purchased the full complement of stations allowed under the new rules.

See Appendix D.

53. Although many acquisitions will thus be unaffected by the audience
share limit, we emphasize that the limit will nonetheless serve an important
role in our new local ownership scheme -- namely, to prevent the
consolidation of the top stations in a particular radio market. A staff
analysis of 30 representative markets indicates that, even using a share base
which includes non-commercial and unrated stations, in only one market would
a single entity complying with the numerical limits be allowed to acquire the
top-rated stations in the market. See Appendix D. Adjusting for the smaller
share base of commercial rated stations which we are using in our rules,
consolidation of the top-rated stations in this market would also be
prohibited. Our studies thus indicate that the 25 percent audience share cap
will act as an effective "backstop" to prevent undue concentration in local
radio markets. At the same time, the cap will allow new combinations of low-
rated stations that will be better able to compete with their top-rated
competitors.

54. 1In response to commenters that consider an approach based on share
prohibitively complicated, we believe that reliance on share data for
purposes of the new local rule is relatively simple. Although a number of
commenters voiced concerns that share data can be somewhat volatile, we
believe the cautious approach we have taken in both crafting and applying the
revised rule provides adequate safeguards to foreclose allowing undesirable
combinations based on short term fluctuations in share data.l0 Accordingly,

106 1 relying on audience survey data we intend to use the same type of
data that is regularly used by participants in the radio industry for
commercial purposes and on which significant investments, for advertising
sales and other purposes, are routinely based. We are aware that the data
involved are subject to certain sampling errors, and to rounding, and can
fluctuate based on changes in audience tastes, station facilities and other
market variables. Because the share limit is intended as a secondary
protect@on to be used in association with the numerical limits and in view of
our belief that minor variations in the data involve no systematic bias, we
bel}eve the'data sources regularly used in the radio industry provide a valid
basis on which we may act. For this reason and in the absence of information
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when an entity owning stations in a market applies for an additional station
in that market, the relevant share data for the market will be determined
with reference to the most recent audience data for the market at the time
its application is filed. 7 Some commenters also note that the Commission
rejected a market share approach as too ngplex to be used as the standard
for waiver of the one-to-a-market rule.l We continue to believe that use
of market share data would be difficult in that situation because radio and
television markets are measured differently. That problem, however, does not
exist in terms of the local radio ownership rule we adopt today. Finally,
although some commenters argue that stations will artificially restrict their
audience share to leave room for purchasing additional stations that may come
on the market, we are not persuaded that group owners will adopt such a
strategy in today’s radio marketplace since ratings directly translate into
advertising dollars.

55. We are convinced, however, that there are instances in which the 25
percent audience cap should not be applied. Specifically, we believe that
such a cap may unduly preclude stations and listeners in the smallest markets
from realizing the benefits that greater common ownership can bring. Because
these markets do not have the advertising base to support as many stations as
large markets, it may not be possible to acquire even the AM/FM combination
permitted under our current rules without exceeding a 25 percent audience
cap. However, small stations have for years been struggling financially,
many of them in small markets. To avoid adoption of a rule that withholds
the benefits of common ownership from those markets that may be most in need
of them, we adopt an alternate safeguard for those markets with fewer than 15
stations. In such markets, an entity may not acquire the third station
permitted by the numerical caps if that acquisition would result in ownership
of 50 percent or more of the stations in the market. In effect, this
limitation will ensure that in small markets where the existing rules require
three or more separate owners, there will also be three or more separate
owners under the new rules.

of unique problems, we also do not intend to go behind the available data to
investigate minor statistical issues, more subtle in nature than the
regulatory process is equipped to resolve. In this regard, it is worth
noting that audience survey data have been used by the Commission for many
years without major difficulties in other contexts and have even been used in
the Copyright Act through incorporating our rules by reference. See Cable
Television Report and Qrder, 36 FCC 2d 143, para. 84 (1972) (definition of
"local" broadcast signals); Copyright Act of 1976, 17 U.S.C.S111; see also

inion in Docket 83-1009, 100 FCC 2d 74, para. 39
(1984) (use of Arbitron circulation data in national ownership rules); Report
and Order in Docket 12782 (1970) (prime time access rule application
determined based on ARB prime time market rankings).

107 por static?ns outside designated radio markets, share data are the
data for all counties that are within the radio market, in whole or in part.

108 see one-to-a-Market Order, 4 FCC Red at 1752.
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56. As proposed in the Noticeg, our rules do not require divestiture if
a group gwner’s local market shares grow to exceed the cap at some time after
gcqu131t10n, or if the owner’s market tier changes. Forced divestiture would
in essence punish stations in the first case for excellence in serving the
local community, as reflected by listenership gains, and, in the second case,
for relatively minor fluctuations in audience share data over which they have
no control. For similar reasons, our rules do not require a multiple owner
Which.acquired its stations in compliance with the audience share and
numerical stations limits adopted here to break up its station group upon
transfer or assignment because the combined share of the group has grown to a
level exceeding the 25 percent acquisition limit or the applicable numerical
limit has changed. Of course, such a group owner will be precluded from
purchasing more stations in the market unless it subsequently falls below the
numerical and audience share caps. Furthermore, in order to insure continued
monitoring of this area, we hereby instruct the Mass Media Bureau to prepare
an annual report concerning the market shares of national and local radio
conbinations. Based on the data gathered, we expect the Bureau to recommend
appropriate Commission action.

57. In no case will we permit same-service simulcasting exceeding 25
percent of the broadcast hours of either simulcasting station where the
stations involved serve substantially the same area. For purposes of this
limitation, we will consider stations to serve substantially the same area if
the principal community contours of the stations overlap and the overlap area
constitutes more than 50 percent of the total service area of either station.
We see no benefit to the public from permitting commonly owned same- Srvice
stations in the same market to substantially duplicat? programming.11 As
observed in the Commission’s angggxgyxgijgggg_Q;gg;,l 1" when a channel is
licensed to a particular community, others are prevented from using that
channel and six adjacent channels at varying distances of up to hundreds of
kilometers. The limited amount of available spectrum could be used more
efficiently by other parties to serve competition and diversity goals. Nor
do we believe that substantial same-service simulcasting would aid

109 The Commission retains the right, of course, to implement any of a
full range of remedies where its analysis suggests that ownership levels in a
particular market might threaten the public interest. Such remedies might
include a refusal to consent to transfer or assignment applications, a
refusal to grant construction permits or the denial of the transfer or
assignment of a large station group to a single owner. In extreme cases, wé
could also require divestiture. In this latter regard, we will carefully
review the circumstances through which any station group reaches or exceeds a
40 percent local market share.

110 simulcasting, or program duplication, refers to the simultaneous
broadcasting of a particular program over co-owned stations serving the same
market, or the broadcasting of a particular program by one station within 24
hours before or after the identical program is broadcast over the other
station.

111 ay Expanded Band Order, 6 FCC Red 6273, 6329-30 (1991).
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economically disadvantaged stations. As commenters submit, same-service
simulcasting is unlikely to be profitable for an individual station because
the audience for the programming in question will be shared by two or more
stations.ll2 At the same time, we are persuaded that limited simulcasting,
particularly where expensive, locally produced programming such as on-the-
spot news coverage is involved, could economically benefit stations and does
not so erode diversity or undercut efficient spectrum use as to warrant
preclusion. We believe that the restriction we are adopting here
appropriately balances these competing concerns.

V. JOINT VENTURES

A. Background

58. As the Notice pointed out, joint ventures provide separately owned
stations with efficiencies similar to those available to commonly owned
stations by permitting them to function cooperatively via joint advertising
sales, shared technical facilities and joint programming arrangements (or
"time brokerage"). Such operational joint ventures are not precluded by any
Commission rule or policy as long as the Commission’s ownership rules are not
violated and the participating licensees maintain ultimate control over their
facilities. The Notice suggested that these arrangements benefit the radio
industry, but noted that more careful review might be warranted in situations
where competition in a given market is limited. The Notice therefore
questioned whether the Commission should adopt specific qualifications for
all joint ventures, including: (1) full and careful compliance with the
antitrust laws; (2) a provision that such arrangements be undertaken only
with a limited number of stations in large and diverse markets; (3) a
requirement that each licensee retain editorial control; and (4) a mechanism
for prompt termination of the arrangement when individual participants
believe that the agreement is no longer in the public interest. The Notice
also suggested that the Commission adopt reporting requirements and
questioned whether the Commission’s current complaint and compliance
procedures are sufficient or should be augmented.

59. 1In addition to the above proposed qualifications, the Notice asked
if specific restrictions should be imposed on stations participating in time
brokerage agreements. Time brokerage is a type of joint venture that
generally involves the sale by a licensee of "discrete blocks of time to a
"broker’ who then supplies the programming to fill that time and sells the
commercial spot announcements to support it."113 The Notice sought comment

112 we will continue to permit same-service simulcasting in the limited
circumstances delineated in the AM Expanded Band Order. In addition, a
broadcaster operating same-service stations within a market pursuant to a
waiver of the local ownership rule may continue to simulcast programming on
those stations if he or she is currently doing so.

113 Bolicy Statement in BC Docket No. 78-355 (Petition for Issuance of
r N f Inqui n Part-Time Programming), 82 FCC 2d

107, 107 n.2 (1980). Network affiliation arrangements generally include,
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on whether to treat same-service and cross-service time brokerage agreements
differently, whether to treat simulcasting differently than other programming
arrangements, whether to limit the number of stations a single program
supplier may serve, and whether to limit the amount of time a station may
broker. In addition, the Notice sought comment on the possible impact of
time brokerage on a licensee’s renewal expectancy, and asked whether 24-hour-
per-day time brokerage circumvents the Commission’s ownership restrictions.
The Notice further questioned whether time brokerage effectively allows an FM
station to extend its own contour into that of another FM station, even
though Section 74.1232(d) (1) would prohibit that station from owning an FM
translator to accomplish the same purpose. Finally, the Notice asked whether
a permissive policy toward joint ventures obviates the need to relax the
ownership limits, and vice versa.

B. Comments

60. Most commenters addressing the joint venture issue restrict their
comments to time brokerage. The few commenters that discuss other types of
joint ventures believe that_such arrangements are beneficial, provided there
is no antitrust violation.l Similarly, most commenters favor time
brokerage as a way to help financiallX struggling stations stay on the air
and to strengthen the radio industry. 15 They argue that the current
proliferation of time brokerage agreements arose out of economic necessity
because the number of radio stations increased dramatically over the past
decade, and undermined the competitive position of many broadcasters.

61. The commenters generally oppose additional restriction of time
brokerage, arguing that the antitrust laws and current Commission policy are
sufficient to prevent abuse. Commenters submit that some time brokerage
arrangements are no different than network agreements, which are not
restricted.11® Commenters are particularly opposed to the Commission’s
proposal that all agreements have a provision permitting one party to
terminate if it believes the arrangement is no longer in the public interest,
arguing that such_a requirement would inhibit the parties’ ability to
contract freely.1 Many commenters also assert that a joint venture

among other things, a variant of time brokerage whereby "the local affiliate
sells time to the network in exchange for desirable programming, station
compensation, and the opportunity to place local commercials within popular
national programs." Id. at 108 n.4.

114 See, e,q,, Communications Corporation Comments at 17-18; FTC Reply
at 23-24; Group W Comments at 13; Mid-West Family Stations Comments at 8-9.

115 ¢ , Blackburn & Company Comments at 2; CapCities/ABC Comments
at 19; Crown Broadcasting Comments at 5; HVS Partners Comments at 2-6.

116 g , Group W Comments at 13-14; NAB Reply at 6.

117 See, e.d., Bonneville International Corporation Comments at 14-15;
CapCities/ABC Comments at 21; NAB Comments at 28-29.
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restriction based on market size would unfairly inhibit small markets. 118
They claim that market conditions will dictate which stations can operate
independently and which facilities can best take advantage of time brokerage.
A few commenters, however, suggest that the Commission %8nsider market size
in evaluating a particular time brokerage arrangement.:L Commenters that
favor time brokerage ar% 28ivid4ed as to whether the Commission should adopt

reporting requirements.

62. Some commenters oggose time brokerage, arguing that it inhibits
competition and diversity.1 These commenters are concerned that stations
involved in time brokerage will abdicate their responsibilities as licensees,
and that time brokerage is tantamount to a transfer of control. Commenters
also assert that time brokerage permits an individual or entity that is not a
Commission licensee, or that was once 3 licensee but was stripped of its
license, to control several stations.142 as a result, these commenters
argue, time brokerage is inconsistent with the Commission’s statutory duties
and its policy of preventing the concentration of control of broadcast
facilities. Thgy thus propose strict limitations on time brokerage
arrangements.12

118 See, e,d,, Bonneville International Corporation Comments at 13-14;
NAB Comments at 27; South Fork Comments at 20.

119 See, e.q,, Greater Pacific Radio Exchange Comments at 2.

120 See, e.d,, Communications Corporation Comments at 17-18; Great
American Comments at 5 (in favor of reporting requirements); EBE
Communications Comments at 9 (opposes reporting requirements) .

121 See, e.d,, AHORA Comments at 4; NABOB Comments at 1; TRAC Comments
at 20-22; UCC Reply at 9-11.

122 See, e,g9,, TRAC Comments at 23.

123 por exanple, TRAC asserts that contracts for time brokerage should
be filed with the Commission, that contracts for more than four hours per
week to any one programmer should be permitted only with Commission consent,
and that the Commission should adopt a 28-hour per week limit on any one
station. It asserts that stations brokered more than 28 hours per week
should not receive a renewal expectancy, and that no station should be
permitted to control the programming on more than two stations in a market or
in adjacent markets. NABOB suggests a presumption that AM/AM or AM/FM time
brokerage arrangements are within the public interest but that FM/FM
arrangements are not. Holston Valley Broadcasting asserts that time
brokerage should be limited to situations where the ability of technically
disadvantaged stations to reach the established marketplace can be improved.
Holston Valley contends that the same rules applied to television networking
should apply to radio, including filing of contracts with the Commission and
the one affiliate per community limitation. Ragan A. Henry submits that time
brokerage agreements should be barred in cases where a major market FM in
effect uses neighboring smaller market FM stations as translators.
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C. Discussion

63. The comments in this proceeding persuade us that the various
operational joint venture arrangements described in the Notice generally
strengthen the radio service that the public receives by providing stations
that are not commonly owned with economies similar to those available to
commonly owned stations. Such arrangements are generally beneficial to the
industry and listening audience because they enable stations to pool
resources and reduce operating expenses without necessarily threatening
competition or diversity. Accordingly, we do not believe that additional
regulation of joint ventures other than local time brokerage is necessary or
appropriate. We note in this regard that, of the four qualifications
proposed in the Notice for all joint venture arrangements, two are currently
required of all station licensees —— compliance with the antitrust laws and
maintenance of editorial control. Our review of the record persuades us that
the third suggestion —- limiting joint ventures to a finite number of
stations in large and diverse markets -- would deny the benefits of joint
ventures to small markets, where they may be most needed. We also conclude
that the fourth proposed qualification -- that joint venture agreements
include a mechanism for prompt termination -- could interfere with the
parties’ ability to contrac% freely and would make joint venture arrangements
unnecessarily impermanent.1 4 We have permitted various joint venture
arrangements among stations, including joint sales of commercial time, for a
nunber of years12 and nothing in our experience in that time or in this
record suggests that such arrangements have undermined our diversity goals
or impaired competition among broadcast stations. Accordingly, we will
continue to allow separately owned stations to function cooperatively in
terms of advertising sales, technical facilities, formats and other aspects
of station operation as long as each licensee retains control of its station
and complies with the Communications Act, the Commission’s rules and policies
and the antitrust laws. Of course, if any new type of joint venture arises
involving activity detrimental to the public, such as anticompetitive price
fixing or market division, the Commission may adopt further restrictions.

In addition, NABOR and AHORA request that the Commission freeze the use
of time brokerage pending the outcome of this proceeding. Because such a
freeze would have been unduly disruptive to the radio industry, we did not
act on NABOB and AHORA's suggestion.

124 ynile we decline to impose specific contractual requirements on
licensees concerning termination of time brokerage agreements, we re-
emphasize that in this context, as in all others, licensees must maintain
control of their facilities and reserve to themselves the ultimate editorial
discretion necessary to ensure that their stations program in the public
interest and serve the needs of their communities of license.

125 See, e.9., Report and Order in BC Docket No. 80-438 ("“In the Matter

of Representation of Stations by Representatives Owned by Competing Stations
in the Same Area"), 87 FCC 2d 668 (1981).
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64. While we thus conclude that general restraint of joint venture
arrangements in broadcasting would be counterproductive, we also believe that
the substantial relaxation of the local broadcast ownership rules which we
today adopt counsels a more cautious apprgach where time brokerage of
stations in the same market is involved.l4® we are particularly concerned
that widespread and substantial time brokerage arrangements among stations
serving the same market, in concert with the increased common ownership
permitted by our revised local rules, could undermine our continuing interest
in broadcast competition and diversity. The rec%g; in this proceeding does
not suggest that such a result is at all likely. We nonetheless believe
it is prudent to preclude the possibility of such an outcome by imposing
certain limits on local time brokerage arrangements, at least until we have
had some experience with the effects of our new regulatory approach in
broadcast markets.

65. Accordingly, to prevent the use of time brokerage to circumvent our
new ownership limits, where an individual or entity owns or has an
attributable interest in one or more stations in a market, time brokerage of
any other station in that market for more than 15 percent of the brokered
station’s broadcast hours per week will result in counting the brokered
station toward the brokering licenssg’ s permissible ownership totals under
the revised local ownership rules.® Similarly, any such brokered station
will also be counted in evaluating compliance with the 30/30 national

126 Time brokerage agreements involving stations licensed to different
markets raise little public interest concern; indeed they can be difficult to
distinguish from network affiliation agreements, of which the Commission has
long approved.

127 Not only has the communications marketplace become increasingly
campetitive and diverse over the past few years, but a recent survey of
broadcast stations conducted by the Commission’s Field Operations Bureau
also revealed that time brokerage is not a widespread practice. Of 284
stations surveyed, only 17 (or six percent) engaged in time brokerage. Of
those 17, only seven indicated that they broker more than half of their
broadcast day, and only two radio stations (less than one percent) were
engaged in local time brokerage. Public Notice, "Broadcast Station Time
Brokerage Survey Completed," Mimeo No. 21878 (Feb. 14, 1992). See also "Your
IMA Questions Answered", Radio & Records (Feb. 28, 1992) at 16. Moreover, to
the extent time brokerage is a reaction to difficult market conditions, as
many commenters argue, the incidence of time brokerage may decrease once the

xéxgrd];et realigns itself in response to changes to the ownership rules adopted
yl

128 pecause this limitation of time brokerage is based in part upon our
concern for voice diversity in the local market, it will apply regardless of
whether the brokering entity supplies the time-brokered programming from the
broker-owned station that is in the same market as the brokered station or

from a source outside the brokered market (such as a distant station owned by
the broker) .
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multiple owgership limits which we adopt today. See Section III, supra.
shor?, we w;ll not permit a local station owner to substantially ?ggker a
station in its market which it could not own under our new rules.

In

66. A similar concern for diversity, as well as for efficient use of
the spectrum, underlies our conclusion that licensees should not be permitted
through ;ocal time brokerage arrangements to effectively simulcast the
programming of their station when such simulcasting would be precluded were
the }1gensee to own the brokered station. Accordingly, we will specifically
proh+b1t licensees from duplicating more than 25 percent of their owned-
station’s programming through brokered stations where the owned station and
the brokered station are in the same service and serve substantially the same
area, as defined above. See paragraph 57, supra.

67. Finally, in addition to the above restrictions, all time brokerage
arrangements will continue to be monitored via the Commission’s complaint and
compliance process. Further, we will require stations involved in time
brokerage agreements to keep copies of those agreements in their public
inspection files, with confidential or proprietary information redacted where
appropriate, and to file, within 30 days of execution, a copy of any local
time brokerage agreement which would result in the arrangement being counted
in determining the brokering licensee’s compliance with local and national
multiple ownership rules.130 We pelieve that these requirements will impose
a minimal burden on licensees and will make it easier for the Commission and
others to properly monitor time brokerage to ensure that licensees retain
control of their stations and adhere to the Communications Act, Commission
Rules and policies and the antitrust laws.

VI. ANNUAL REPORTING AND INFORMATION GATHERING

68. The Commission historically has gathered information concerning
ownership interests among radio broadcasters. In light of the rule changes
adopted in this proceeding, we have considered whether we may need to
supplement our existing base of information in order to monitor the impact of
the new rules on competitiveness, diversity and other aspects of the radio
industry. Given our conclusion that the revised rules will strengthen the
radio service, we have decided to monitor the rules’ efficacy in improving
service by radio broadcasters to the public. Therefore, we direct the Mass

Media Bureau to prepare an annual report Lo assess the effect of the revised

129 we do not regard time brokerage agreements in which the broker has
no cognizable ownership interest in-any licensee in the brokered market as
posing a significant threat to the integrity of our ownership rules or the
diversity and competition principles upon which they are based. Accordingly,
we will not count such stations in assessing compliance with our ownership
rules nor will we otherwise restrict time brokerage agreements in such
circumstances.

130 This requirement parallels the existing provisions of our rules

which oblige licensees to file other relevant contractual agreements within
30 days of their execution. See 47 C.F.R. Section 73.3613.
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rules on the radio industry, including their impact on competition,
diversity, and minority ownership. In particular, the Bureau is directed to
track the market shares of local and national combinations and to recommend
to the Commission appropriate action in the event that one entity threatens
to dominate local or national radio service. This directive will require the
Bureau to gather information from many sources in order to verify and
supplenment its existing data bage. We intend to use our existing form for
reporting ownership interests,13! to the extent possible, to study the
respective local and national market shares for group owners, as well as
other matters relevant to industry competitiveness and diversity. We will
supplement the information provided on this form with such other published
sources or our own independent data collection efforts to the extent
necessary. Regarding the effect of the rules on minority ownership, the
Commission’s Office of Minority Enterprise will maintain responsibility for
collecting necessary data while the Mass Media Bureau will provide analysis
within the context of its annual report.

VII. CONCLUSION

69. The efficacy of Commission ownership rules designed to promote
economic competition and viewpoint diversity depends on whether they
accurately reflect, and take into account, the realities of the radio
broadcasting marketplace. Ownership rules that do not will at the very least
be ineffective, and at worst counterproductive, in achieving these goals.

Our review of the record in this proceeding confimms that the revisions to
the radio ownership rules adopted today will assure that our fundamental
public policy goals can continue to be met. In the contemporary marketplace,
the proliferation of radio and other mass media outlets assures that no
single group owner can dominate the national market and that relaxation of
the national ownership caps is therefore appropriate. In the local market,
which we find to be the better focus for determining whether viewpoint
diversity and competition exist, these same changes indicate that the current
duopoly rules may safely be relaxed. In addition, the significant
debilitation in the econamic strength of many radio stations that has
accelerated during the last several years underlines the need to pemmit
greater consolidation. These same considerations warrant allowing
separately owned stations to engage in joint ventures subject to Commission
regulation and oversight. We stress, of course, that our commitment to
competition and diversity will be reflected in our continuing oversight in
this area. Should subsequent events dictate the need for adjustments to
these new rules, we will not hesitate to act to assure that these fundamental
public policy goals continue to be served.l

VIII. ADMINISTRATIVE MATTERS

131 see FCC Form 323, February 1990.

132 pg requested by the Notice, the commenters offer suggestions of ways
other than those proposed to strengthen radio broadcasting. They are either

beyond the scope of this proceeding or would be more appropriately addressed
if at all, in other proceedings. PRreR Y '
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70. Pursuant to the Regulatory Flexibility Act of 1980, the Final
Regulatory Flexibility Analysis for this item is attached as Appendix A.

71. The Secretary shall send a copy of this Report and Qrder, including
the Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy
of the Small Business Administration in accordance with paragraph 603(a) of
the Regulatory Flexibility Act (Pub. L. No. 96-354, 94 Stat. 1164, 4 U.S.C. §
601, et _seg. (1981)).

72. The rules adopted here will become effective on August 1, 1992.
The Commission will not accept applications based on these new rules until on
or after that date.

73. For additional information on this proceeding, contact Jane
Hinckley Halprin, Mass Media Bureau, (202) 632-7792.

IX. ORDERING CILAUSES

74. IT IS THEREFORE ORDERED that pursuant to the authority contained in
Section 4(i) and 303(r) of the Communications Act of 1934, as amended, 47
U.S.C. §§ 154(i), 303(r), Part 73 of the Commission’s Rules, 47 C.F.R. § 73,
IS AMENDED as set forth in Appendix C, below.

75. 1IT IS FURTHER ORDERED that the amendments to 47 C.F.R. Part 73
adopted in this Report and QOrder will be effective August 1, 1992, to allow
sufficient time to apply for and receive approval from the Office of
Management and Budget.

76. IT IS FURTHER ORDERED that MM Docket No. 91-140 IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION

Donna R. Searcy
Secretary
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APPENDIX A
Final Regulatory Flexibility Analysis

I. Need for and Purpose of this Action:

1. This action is taken to relax the Commission’s national and local
ownership rules and to refine its policies regarding joint ventures. The
Commission believes that this action will strengthen the radio industry.

II. Summary of Issues Raised by the Public Camments in Response to the
Initial Regulatory Flexibility Analysis: None.

IIT. Significant Alternatives Considered and Rejected:

2. The Commission considered eliminating, rather than relaxing, the national
ownership limits. The Commission also considered relaxing the rule using an
audience cap or an approach based on market size. After reviewing the comments and
pertinent data in this proceeding, the Commission concluded that the 30/30
numerical limit was the most effective and immediate way to benefit the radio
industry and the listening public. The Commission also considered a strict
numerical, audience based or market rank-based approach to relaxing the local
ownership rule in all markets. The Commission concluded that a rule cambining all
three approaches best accounts for the character of individual markets. Finally,
the Commission considered imposing restrictions on joint ventures other than time
brokerage arrangements, but concluded that such limitations are unnecessary because
such joint ventures can greatly benefit broadcasters and pose little antitrust
concern.
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APPENDIX B
List of Cammenters

|

American Hispanic Owned Radio Association (AHORA)

American Media, Inc.

American Women in Radio and Television, Inc. (AWRT)

Bonneville International Corporation

Gary Burns, Inc.

Capital Cities/ABC, Inc.

C8S, Inc.

Peter B. Collins

Communications Corporation

Crawford Broadcasting Company

Crown Broadcasting, Inc.

Degree Communications

Demaree Media, Inc.

du Treil, Lundin & Rackley, Inc.

15. East Shore Broadcasting Corporation

16. EBE Communications Limited Partnership

17. Fairmont Broadcasting Company

18. Fisher Broadcasting, Inc.

19. Freedom of Expression Foundation, Inc.

20. Fuller-Jeffrey Broadcasting Campanies, Inc.

21. Honorable Albert Gore, Jr.

22. Great American Communications Company, Inc.

23. Greater Pacific Radio Exchange, Inc.

24. Group W Radio, Inc.

25. Honorable John Paul Hammerschmidt

26. Ragan A. Henry

27. Holston Valley Broadcasting Corporation

28, HVS Partners and Gary Burns, Inc.

29. Infinity Broadcasting Corporation

30. James Ingstad

31. Robert E. Ingstad

32. Jacor Communications, Inc.

33. KOWB (AM)

34. Marsh Broadcasting Corporation

35. Mid-West Family Stations

36. Murray Communications

37. NAACP, the League of United Latin American Citizens, and the National
Black Media Coalition (NAACP)

38. National Association of Black Owned Broadcasters, Inc. (NABOB)

39. National Association of Broadcasters (NAB)

40. Nationwide Communications, Inc.

41, Panhandle Broadcasting, Inc.

-
OCOwOw-~JdJonOnd W

el el
NNy Sy

1 The Office of Communications of the United Church of Christ (UCC)
submitted its initial comments on August 6, 1991. Blackburn & Company
submitted its comments on August 8, 1991. Pursuant to Section 1.41 of the
Commission’s Rules, we will consider these late-filed pleadings as informal
comrents in this proceeding.
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42, Salem Communications Corporation

43, Sheboygan County Broadcasting Co., Inc.

44, The Sillerman Companies

45. South Fork Broadcasting Corp.

46. Telecommunications Research and Action Center and Washington Area
Citizens’ Coalition Interested in Viewers’ Constitutional
Rights (TRAC)

47. T.G.S. Communications, Inc.

48. 3-D Communications Corporation

49, United States Catholic Conference

50. Universal Broadcasting Corporation

51. Willis Broadcasting Corporation

52. WJTZ (AM)
53. The Woodfin Group
Reply Caments 2
1. Honorable Lloyd Bentsen
2. Bureau of Economics of the Federal Trade Commission
3. John R. Byrne
4, (CBS, Inc.
5. Chabot College
6. Decorah Radio, Inc.
7. Honorable Alan J. Dixon
8. East Shore Broadcasting Corporation
9. Honorable Dante B. Fascell

10. Honorable Harris W. Fawell

11. Honorable Bill Goodling

12, Goodrich Broadcasting, Inc.

13. Honorable Albert Gore, Jr.

14, Honorable Bob Graham

15. Honorable Charles E. Grassley

16. Group W Radio, Inc.

17. Hualapai Broadcasters, Inc.

18. Holston Valley Broadcasting Corporation

19. KIOW-FM

20. Honorable Robert J. Lagomarsino

21. Honorable Howard M. Metzenbaum

22. Honorable Daniel P. Moynihan

23. NAACP, the League of United Latin American Citizens and the National
Black Media Coalition

24. National Association of Broadcasters

25. Honorable Ileana Ros-Lehtinen

26. Sample Corporation

2 The Office of Communications of the United Church of Christ (UCC)
submitted its reply comments on September 6, 1991. Pursuant to Section
1.41 of the Commission’s Rules, we will consider this late-filed pleading
as informal comments in this proceeding. We also note that over the last
few months, we received more than 100 ex parte comments in this proceeding.
Those gx parte comments have been included in the record of this Docket.
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Honorable Paul S. Sarbanes
Honorable Louise M. Slaughter
South Fork Broadcasting Corporation
Robert T. Wertime

WKIN/WZXY

Honorable Harris Wofford
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APPENDIX C
Rule Changesl

Part 73 of Title 47 of the U.S. Code of Federal Regulations is amended to
read as follows:

1. The Authority Citation for Part 73 continues to read as follows:
AUTHORITY: 47 U.S.C. §§ 154, 303.

2. Section 73.3526 is amended by adding new paragraph (a) (12) and
revising paragraph (e) to read as follows:

§ 73.3526 local public inspection file of commercial stations.
(@) * x

(12) A copy of every agreement or contract involving time brokerage
arrangements, with confidential or proprietary information redacted where
appropriate.

* k k %k %k

(e) Rexicd of Retention. The records specified in paragraph (a) (4) of
this section shall be retained for periods specified in §73.1940 (2 years).
The manual specified in paragraph (a) (6) of this section shall be retained
indefinitely. The letters specified in paragraph (a) (7) of this section
shall be retained for the period specified in §73.1202 (3 years). The
"significant treatment of community issues" list and the records
demonstrating the station’s response to the educational and informational
needs of children specified in paragraph (a) (8) of this section shall be
retained by commercial broadcast television licensees for the term of license
(5 years). Commercial AM and FM radio licensees shall retain the
"significant treatment of cammunity issues list" specified in paragraph
(@) (9) of this section for the term of license (7 years). The certification
specified in paragraph (a) (10) of this section shall be retained for the
period specified in §73.3580 (for as long as the application to which it
refers) . The records specified in paragraph (a) (12) of this section shall be
retained as long as the contract or agreement is in force. The records
specified in paragraphs (a) (1), (2), (3), and (5) of this section shall be
retained as follows: * * x

*x k k %k %

3. Section 73.3555 is amended by revising paragraphs (a), (b), (c),
(d), (e) and Note 4 to read as follows:

1 Sc.m'a rules included in this Appendix have been redesignated rather
than modified, such as the television contour overlap rule, the one-to-a-
market rule, the daily newspaper cross~ownership rule and the television

national multiple ownership rule. The entire text of these rules is provided
for the convenience of the reader.
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§ 73.3555 Multiple ownership.

(a) (1) Radio Contour Overlap Rule. No license for an AM or FM
broadcasting station shall be granted to any party (including all parties
under common control) if the grant of such license will result in overlap of
the principal community contour of that station and the principal community
contour of any other AM or FM broadcasting station directly or indirectly
owned, operated, or controlled by the same party, except that such license
may be granted in connection with a transfer or assignment from an existing
party with such interests or in the following circumstances:

(i) In radio markets with 14 or fewer commercial radio stations, a
party may own up to 3 commercial radio stations, no more than 2 of which are
in the same service (AM or FM), provided that the owned stations, if other

than a single AM and FM station combination, represent less than 50 percent
of the stations in the market.

(ii) In radio markets with 15 to 29 commercial radio stations, a party
may own up to 2 AM and 2 FM commercial stations, provided that the combined
audience share of those stations does not exceed 25 percent.

(1ii) In radio markets with 30 to 39 commercial radio stations, a
party may own up to 3 AM and 2 FM commercial stations, provided that the
combined audience share of those stations does not exceed 25 percent.

(iv) In radio markets with 40 or more commercial radio stations, a
party may own up to 3 AM and 3 FM commercial stations, provided that the
combined audience share of those stations does not exceed 25 percent.

(2) (1) Where the principal community contours of two stations in a
market overlap and a party (including all parties under common control) with
an attributable ownership interest in one such station brokers more than 15
percent of the broadcast time per week of the other such station, that party
shall be treated as if it has an interest in the brokered station subject to
the limitations set forth in paragraphs (a) and (e). This limitation shall
apply regardless of the source of the brokered programming supplied by the
party to the brokered station.

(ii) Every time brokerage agreement of the type described in ‘
subparagraph (a) (2) (1) above shall be undertaken only pursuant to a signed
written agreeement that shall contain a certification by the licensee or
permittee of the brokered station verifying that it maintains ultimate
control over the station’s facilities, including specifically control over
station finances, personnel and programming.

(iii) Any party operating in conflict with the J;equirements of '
paragraph (a) (2) (i) above on the effective date of this rule shall come into
compliance within one year thereafter.

(3) For purposes of this paragraph:
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(1) The "principal community contour" for AM stations is the predicted
or measured 5 mV/m groundwave contour camputed in accordance with §73.183 or
§73.186 and for FM stations is the predicted 3.16 mV/m contour camputed in
accordance with §73.313.

(1i) A "radio market" is defined as a designated radio metro market for
stations assigned to such markets. For stations not assigned to a designated
radio metro market, the "radio market" is the area encompassed by the
principal community contours of the stations in question (i.e. the station
for which a Commission authorization is sought and any station that would be
commonly owned whose principal community contour overlaps the principal
community contour of that station). A designated radio metro market is a
market so designated by Arbitron based on Arbitron’s established standards or
by a comparable independent professional audience survey organization
applying generally accepted industry standards and generally coinciding with
metropolitan statistical areas.

(1ii) The "number of stations in a market," if the market is a
designated radio metro market, is the number of commercial radio stations in
the market that meet minimum audience survey organization reporting standards
and, if the market is not a designated radic metro market, is the number of
commercial radio stations in the market whose principal community contours
fall within the radio market, in whole or in part.

(iv) A station’s "audience share" is the average number of persons age
12 or older on an average quarter-hour basis, Monday-Sunday, 6 a.m.-midnight,
who listen to the station, expressed as a percentage of the average number of
persons listening to rated commercial AM and FM stations in its radio market.
The "combined audience share" is the total audience share of all AM or FM
stations that would be under common ownership or control following a proposed
acquisition. For stations assigned to designated radio metro markets, the
most recent published audience share data available at the time an
application is filed with the Cammission shall be used to calculate the
combined audience share of the relevant AM or FM stations. For stations
outside designated radio metro markets, the relevant audience share data are
the data for all counties that are within the radio market, in whole or in
part.

. (v) "Time brokerage" is the sale by a licensee of discrete blocks of
time to a "broker" that supplies the programming to fill that time and sells
the commercial spot announcements in it.

(vi) Where overlap of the principal community contours of stations in
separate markets takes place, for purposes of applying paragraph (a) of this
section, the rules applicable to the market in which the overlap takes place
shall be applied. If the overlap takes place in both markets, the limits
applicable to the market with the smallest number of commercial stations
shall be applied. For purposes of determining in which market the overlap
occurs, markets that are not designated radio markets shall not be deemed to
include areas that are part of a designated market.
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(b) Ielevision Contour Qverlap (Duopoly) Rule. No license for a TV
broadcast station shall be granted to any party (including all parties under
common control) if the grant of such license will result in overlap of the
Grade B contour of that station (computed in accordance with Section 73.684)
and the Grade B contour of any other TV broadcast station directly or
indirectly owned, operated, or controlled by the same party.

(c) Qne-to-a-market Ownership Rule. No license for an AM, FM or TV
broadcast station shall be granted to any party (including all parties under
common control) if such party directly or indirectly owns, operates or

controls one or more such broadcast stations and the grant of such license
will result in:

(1) The predicted or measured 2 mV/m groundwave contour of an existing
or proposed AM station, computed in accordance with § 73.183 or § 73.186,
encompassing the entire community of license of an existing or proposed TV
broadcast station(s) or the Grade A contour(s) of the TV broadcast
station(s), computed in accordance with § 73.684, encompassing the entire
community of license of the FM station; or

(2) The predicted 1 mV/m contour of an existing or proposed FM station,
computed in accordance with § 73.313, encompassing the entire commnity of
license of an existing or proposed TV broadcast station(s) or the Grade A
contour (s) of the TV broadcast station(s), computed in accordance with §
73.684, encompassing the entire community of license of the M station.

(d) Daily Newspaper Cross-Ownership Rule. No license for an AM, FM or
TV broadcast station shall be granted to any party (including all parties
under cammon control) if such party directly or indirectly owns, operates or
controls a daily newspaper and the grant of such license will result in:

(1) The predicted or measured 2 mV/m contour for an AM s;ation, corgputgd
in accordance with § 73.183 or § 73.186, encompassing the entire community in
which such newspaper is published; or

(2) The predicted 1 mv/m contour for an M station, _conputed.in
accordance with § 73.313, encompassing the entire community in which such
newspaper is published; or

(3) The Grade A contour for a TV station, camputed in accordance with §
73.684, encompassing the entire community in which such newspaper is
published.

(e) (1) National Multiple Ownership Rule. No license for a ca_rmercial
2M, FM or TV broadcast station shall be granted, transfgrred or assigned to
any party (including all parties under common contro]_.) if the grant,
transfer or assignment of such license would result in such party or any of
its stockholders, partners, members, officers or directors, dn;ectly or
indirectly, owning, operating or controlling, or having a cognizable interest
in:

(1) more than 30 AM or more than 30 FM stations, or
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(1i) more than 14 television stations, or
(iii) more than 12 television stations that are not minority-controlled.

(2) No license for a commercial TV broadcast station shall be granted,
transferred or assigned to any party (including all parties under common
control) if the grant, transfer or assignment of such license would result in
such party or any of its stockholders, partners, members, officers or
directors, directly or indirectly, owning, operating or controlling, or
having a cognizable interest in, either:

(1) TV stations which have an aggregate national audience reach
exceeding thirty (30) percent, or

(ii) TV stations which have an aggregate national audience reach
exceeding twenty-five (25) percent and which are not minority-controlled.

(3) For purposes of this paragraph:

(1) "National audience reach" means the total number of television
households in the Arbitron Area of Dominant Influence (ADI) markets in which
the relevant stations are located divided by the total national television
households as measured by ADI data at the time of a grant, transfer or
assignment of a license. For purposes of making this calculation, UHF
television stations shall be attributed with 50 percent of the television
households in their ADI market. Where the relevant application forms require
a showing with respect to audience reach and the application relates to an
area where Arbitron ADI market data are unavailable, then the applicant shall
make a showing as to the number of television households in its market. Upon
such a showing, the Commission shall make a determination as to the
appropriate audience reach to be attributed to the applicant.

(ii) "TV broadcast station" or "TV station" exclude stations which are
primarily satellite operations.

(iii) "Minority-controlled" means more than 50 percent owned by one or
more members of a minority group.

(iv) "Minority" means Black, Hispanic, American Indian, Alaska Native,
Asian and Pacific Islander.

* k k k %

Note 4: Paragraphs (a) through (e) of this section will not be applied so as
to require divestiture, by any licensee, of existing facilities, and will not
apply to applications for increased power for Class IV stations, to
applicatioris for assignment of license or transfer of control filed in
accordance with § 73.3540(f) or § 73.3541(b) of this Part, or to applications
for.asmgnment of license or transfer of control to heirs or legatees by will
or intestacy if no new or increased overlap would be created between commonly
owned, operated, or controlled broadcast stations in the same service and if
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no new encompassment of communities proscribed in paragraphs (b) and (c) of
this section as to commonly owned, operated, or controlled broadcast stations
or daily newspapers would result. Said paragraphs will apply to all
applications for new stations, to all other applications for assignment or
transfer, and to all applications for major changes in existing stations
except major changes that will result in overlap of contours of broadcast
stations in the same service with each other greater than already existing.
(The resulting areas of overlap of contours of such broadcast stations with
each other in such major change cases may consist partly or entirely of new
terrain. However, if the population in the resulting areas substantially
exceeds that in the previously existing overlap areas, the Commission will
not grant the application if it finds that to do so would be against the
public interest, convenience or necessity.) Commonly owned, operated or
controlled broadcast stations with overlapping contours or with community-
encompassing contours prohibited by this section may not be assigned or
transferred to a single person, group or entity, except as provided above in
this note and by § 73.3555¢(a). If a commonly owned, operated, or controlled
broadcast station and daily newspaper fall within the encompassing
proscription of this section, the station may not be assigned to a single
person, group or entity if the newspaper is being simultanecusly sold to such
single person, group or entity.

4. Section 73.3556 is added to read as follows:

§ 73.3556 Duplication of Programning On Commonly Owned or Time Brokered
Stations

(a) No cammercial AM or FM radio station shall operate so as to devote
more than 25 percent of the total hours in its average broadcast week to
programs that duplicate those of any station in the same service (AM or ?M)
which is commonly owned or with which it has a time brokerage agreement if
the principal community contours (predicted or measured 5 nw/m g;oundwave for
AM stations and predicted 3.16 nV/m for FM stations) of the stations overlap
and the overlap constitutes more than S0 percent of the total service area of
either station.

(b) For purposes of this section, duplication means the broadcasting of
identical programs within any 24 hour period.

5. Section 73.3613 is amended by revising paragraph (d) and adding
new paragraph (e) to read as follows:

§ 73.3613 Filing of contracts.

*x k Kk %k %

(d) Time brokerage agreements: Time brokerage agreements where the
licensee (including all parties under common control) is the brokering
entity, there is a principal community contour (predicted or mgasured 5 mvV/m
groundwave for AM stations and predicted 3.16 mv/m for FM st@tlons) overlap
with the brokered station, and more than 15 percent of the time of the
brokered station, on a weekly basis, is brokered by that licensee.
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Confidential or proprietary information may be redacted where appropriate but
such information shall be made available for inspection upon request by the
FCC.

(e) The following contracts, agreements or understandings need not be
filed but shall be kept at the station and made available for inspection upon
request by the FCC: subchannel leasing agreements for Subsidiary
Communications Authorization operation; franchise/leasing agreements for
operation of telecammunications services on the TV vertical blanking
interval; time sales contracts with the same sponsor for 4 or more hours per
day, except where the length of the events (such as athletic contests,
musical programs and special events) broadcast pursuant to the contract is
not under control of the station; and contracts with chief operators.
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APPENDIX D
Analysis of Selected Markets

For a sample of 10 markets in each of the categories defined by the Commission,
the attached tables show the number of rated radio stations (No. of Stnf.) and
the average audience share (Share Average) for an AM and an FM station.*- The
tables demonstrate that a single licensee buying typical facilities in these
markets will generally fall well under the 25 percent audience cap. In
addition, the tables show that the 25 percent audience cap will generally
prevent one owner from acquiring all the top-rated stations before exceeding
the numerical cap. The other information on each table is designed to show the
implications of the new rule by market size categories as follows:

Table 1: Markets with 40 or More Rated Statians - In these markets an owner
may acquire up to 3 AM and 3 FM stations as long as the combined audience

share of these stations does not exceed 25%. This table indicates the audience
share that would be served by one owner acquiring 3 typical AM and 3 typical FM
stations (Total Share of 3 Avg AM + 3 Avg FM), the cumulative audience share of
the 3 top-rated stations in each service (Top 3 Share) and the total audience
that would be served by one owner (Total Share of Top 3 AM & Top 3 FM), if that
owner acquired the maximum number of top-rated stations in each service.

Table 2: Markets with Between 30 and 39 Rated Stations - In these markets an
owner may acquire up to 3 AM and 2 FM stations as long as the combined audience
share of these stations does not exceed 25%. This table indicates the audience
share that would be served by one owner acquiring 3 typical AM and 2 typical FM
stations (Total Share of 3 Avg AM + 2 Avg FM), the cumulative audience share of
the 3 top-rated AM stations (Top 3 AM Share), the cumulative audience share of
the 2 top-rated FM stations (Top 2 FM Share) and the total audience that would
be served by one owner (Total Share of Top 3 AM & Top 2 FM), if that owner
acquired the maximum number of top-rated stations in each service.

Table 3: Markets with 15 to 29 Rated Stations - In these markets an owner may
acquire up to 2 AM and 2 FM stations as long as the combined audience share of
these stations does not exceed 25%. This table indicates the audience share
that would be served by one owner acquiring 2 typical AM and 2 typical FM
stations (Total Share of 2 Avg AM + 2 Avg FM), the cumulative audience sr_1are of
the 2 top-rated stations in each service (Top 2 Share) and the total audience
that would be served by one owner (Total Share of Top 2 AM & Top 2 m), if that
owner acquired the maximum number of top-rated stations in each service.

! Source: James Duncan, American Radio Spring 1991 and American Radio
Small Market Report 1991.
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Examples of AM and FM Shares for Each Market Category

Table 1
Markets With 40 or More Rated Stations:
Total Total
Share of Share of
No. of Share 3 Avg AM+ Top 3 Top 3 AM &
Market Stns, Average 3 Avg M Share Top 3 EM
San Fran. 47 11.1 30.5
AM 1.7 16.9
M 2.0 13.6
New York 44 11.7 27.4
AM 1.7 12.3
M 2.2 15.1
Providence- 44 11.7 36.9
N. Bedford- - AM 1.4 14.5
Fall River M 2.5 22.4
San Jose 44 12.0 33.5
(San Fran.) aM 1.6 15.4
™ 2.4 18.1
Monmouth, NJ 43 12.0 28.3
(New York) AM 1.8 12.6
™ 2.2 15.7
Wilkes Barre- 42 11.7 43.4
Scranton AM 1.6 14.5
™M 2.3 28.9
Riverside 42 11.7 33.5
(L.A.) AM 1.4 10.8
™ 2.5 22.7
Los Angeles 40 13.2 26.9
2AM 2.0 19.6
M 2.4 27.1
Nassau- 40 13.2 26.9
Suffolk AM 1.9 11.1
(New York) ™M 2.5 15.8
Portsmouth 40 12.6 37.6
(Boston) AM 1.9 10.9
™ 2.3 26.7
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Table 2
Markets With Between 30 and 39 Rated Stations

Total Total
Share of Top Top Share of
No., of Share SAVgAM+ 3 AM 2 FM Top 3 AM &
Market Stns. Average 2 AvaFM share Share Top 2 M
Boston 39 10.8 30.0
AM 2.0 17.3
M 2.4 12.7
Miami 36 11.1 26.2
M 1.5 11.6
M 3.3 14.6
San Diego 36 11.5 28.8
AM 1.9 16.2
M 2.9 12.6
Wash., D.C. 35 10.6 23.6
AM 1.6 10.4
M 2.9 13.2
Baltimore 35 12.3 30.4
aM 2.3 14.0
M 2.7 16.4
Denver 33 12.6 29.7
M 1.4 10.8
™ 4.2 18.9
Pittsburgh 32 13.1 39.5
M 2.1 22.1
3.4 17.4
Seattle 31 13.1 31.2
aM 2.1 18.6
FM 3.4 12.6
Phila. 30 13.3 29.6
AM 2.1 16.3
3.5 13.3
St. Louis 30 14.8 37.7
M 2.4 22.5
M 3.8 15.2
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Table 3
Markets With 15 To 29 Rated Stations

Total Total
Share of Share of
No. of Share 2 Avg AM+ Top 2 Top 2 AM &
Market @ Stns.,  Averace 2 AvaEM 2 Share = Iop 2 M.
Salt Lake 29 11.6 31.0
City, UT AM 1.9 8.3
FM 3.9 22.7
San Antonio, 29 13.2 31.9
X AM 1.8 12.1
M 4.8 19.8
Fresno, 27 13.0 35.7
CA AM 3.0 16.3
™ 3.5 19.4
Milwaukee, 26 14.0 36.5
WI AM 2.8 19.4
FM 4.2 17.1
Portland, OR 24 13.8 32.3
AM 2.4 14.4
4.5 17.9
Grand Rapids, 22 13.4 28.7
MI AM 1.8 10.3
M 4.9 18.4
McAllen, TX 20 18.6 37.2
AM 3.0 16.6
™ 6.3 20.6
Indianapolis, 20 16.8 43.1
IN AM 3.0 18.7
M 5.4 24.4
Jackson, MS 18 17.0 42.6
MM 2.3 12.8
6.2 29.8
Madison, WI 17 18.2 36.3
AM 2.9 11.1
™M 6.2 25.2
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Federal Communications Commission Record

Statement of Commissioner James H. Quello

Report and Order,
Revision of Radio Rules and Policies

As has become clear to everyone familiar
with the radio industry, we are living in a totally
different world today than in 1953 when our
ownership rules were adopted. At that time, it
was difficult for a person who had a radio license
to fail. But today, with the spiintering of
formats and the advent of competition from new
nonbroadcast media, it is difficult to succeed. The
problems facing radio are not the result of a
temporary slump brought on by a bad economy.
They go to the heart of radio’s future as a viable
mass medium in this country.

I think this Report and Order is a responsible
attempt to address these new realities. Of course,
reasonable people may disagree about the precise
number of stations that a single owner should be
permitted to acquire. Some have suggested that
there should be no limits — a position with
which I cannot agree. Others have argued that
there should be no change, and, again, the facts
force me to reach a different conclusion. Once it
became clear that we must find a middle ground,
it also became clear that there is no
metaphysically perfect answer. Perhaps no
politically perfect answer, either.

Recognizing the difficulty of this task,
Chairman Sikes took particular care in this
proceeding to provide all offices with the
findings of the Mass Media Bureau and solicited
ideas from all of the Commissioners. Of all of
the proceedings that have come before this agency
since the Chairman arrived in 1989, I believe this
proceeding has involved the most open exchange
of views among the Commissioners. The give and
take was genuine, and the Chairman should be
commended.

This does not mean that the final outcome is
what [ would have crafted myself. I initially
believed that the national ownership caps could
have been relaxed even more, since there is no
danger that a single owner could dominate the
national radio market. This is particularly true
when the level of concentration in radio is
compared to that in the cable television or

publishing industries. In the end, however, I was
persuaded that a more moderate approach to
altering the national ownership limits would
allow the Commission to monitor the effect of
rule changes. If experience reveals that we have
chosen the wrong number, there will be time
enough to address the situation.

Similarly, if I had the only vote, I would
have been somewhat more cautious in altering the
duopoly rules. In particular, I am uneasy about
allowing ownership of three AM and three FM
stations in a single market. I would have
preferred setting the limit at two AM and two
FM stations. Ultimately, [ was willing to go
along because such levels of ownership will be
allowed only in the very largest markets and
will be subject an audience cap of 25 percent.
Additionally, the Mass Media Bureau will
prepare an annual report on the effect of these
changes, and we will be able to revisit the
question of duopoly limits, if it becomes
necessary.

There undoubtedly will be spirited
disagreements about the final choices we have
made, just as there were among all the
Commissioners who chose to participate in the
extensive internal debates in this proceeding. To
critics, I would simply suggest that a good
starting point for discussion would be to indicate
what makes one policy choice inherently more
reasonable than another.

The one point about which all agree is that
the radio industry is in bad shape. There may be
many causes for this, but to debate them and point
fingers is not very productive. We have been
considering the volumes of comments in this
proceeding for most of a year and the time to act

is upon us.

I may not be entirely comfortable with our
choice, but I am completely at ease with the
honest, open and thorough process by which we
reached it.
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April 10, 1992

STATEMENT
OF
COMMISSIONER ANDREW C. BARRETT
DISSENTING IN PART AND CONCURRING IN PART

IN RE: REVISION OF RADIO RULES AND POLICIES [MM DOCKET NO. 91-
140]

On March 12, 1992, I issued a separate statement indicating
my abstention from the action taken in this docket by my fellow
Commissioners on that day. Much of that statement reflected my
concern regarding the process by which the majority had reached
their decision to modify the multiple ownership rules for the AM
and FM radio industry. At the time of the vote, I had general
background material from the Mass Media Bureau, and only a 3
page document stating what the new national ownership, local
ownership, and joint venture rules would look like. Other than
that, I had a prior draft of an Order from the Mass Media Bureau
that recommended eliminating the national rules, and imposed a
25% audience share cap for local ownership. The three-page
document provided to me the afternoon before the meeting
contained no explanations for the new 30 AM and 30 FM national
ownership cap. There were no explanations for the new four-tier
local ownership labyrinth voted on by the Commission. Nor was
there any detailed market-by-market analysis showing the
potential impacts of the new rules. Thus, as a procedural
matter, I abstained from voting on this item at the March 12
agenda meeting.

Now, there is an Order to review which attempts to explain
the basis for the decisions made on March 12.1 My vote on this
action reflects remaining concerns about the selective economic
rationale used to justify this Order, and the lack of record
support for some of the actions taken in this Order.
Specifically, my vote reflects some remaining trepidations about
the lack of underlying support for the March 12 decision to
substantially relax the national multiple ownership limits from
12 AM and 12 FM commercial radio stations [14 AM and 14 FM if at
least two stations are minority-owned or controlled] to 30 AM and
30 FM commercial radio stations without any minority incentives.
Also, my vote reflects serious substantive concerns about the
decision to drastically modify the local ownership limits from 1
AM and 1 FM commercial radio station in a local market to a
complicated four-tier labyrinth that allows one owner to acquire
up to 6 commercial radio stations, 3 AM and 3 FM, in the local
market. Further, while, in general, I support the new joint
venture rule, I remain cautious due to the cumulative impact of
these rules in conjunction with the new national and local rules.

1 Report and Order in MM Docket No. 91-140, FCC 92-97,
(released April 10, 1992) ("Order").

2808



Finally, my vote reflects serious skepticism about the efficacy
of the Commission's decision to utilize annual reports to monitor
radio market activities. While I applaud the intent of my fellow
Commissioners, I remain extremely skeptical that anything will
ever be done with these reports; or whether the reports will even
make sense. Thus, I dissent to the majority's decision to adopt
new national ownership limits of 30 AM and 30 FM commercial radio
stations. I also dissent with respect to the majority's decision
to adopt a complicated, four-tier local ownership labyrinth,
complete with complex audience share and market rank baggage. I
concur to portions of the Order which address restrictions on
local Time Brokerage Agreements. I also concur with the intent
to conduct a survey of the market impact of the new rules on
competition, diversity and minority ownership. However, I
disagree with the deregulatory approach taken which could make
the report ineffective; further, there are no indications of what
type of specific criteria the Commission would establish to take
actions in response to these reports.

At the outset, I want to make clear that my disagreement
with the majority is not based on the process leading up to the
March 12 vote. Rather, it is based on the underlying arguments
used to justify certain actions, particularly in the local
markets. Had I been in possession of this version of the Order
on or before March 12, my earlier statement on this matter would
have been more specific. In some areas, like the national rules
and time brokerage, the majority and I are not that far apart.
Moreover, we do not disagree on the need to take action to help
the economic plight of radio stations. Nor do we disagree that
the radio market is competitive. What we disagree on is the
response to these market factors. A more cautious approach to
deregulation of the national rules, phased-in over time,
supported by proposals in the record, and with an effective
minority incentive, could have changed my vote on these rules.
Without taking into account the impact of the new local rules, we
basically agree on the types of restrictions necessary in the
time brokerage area.

Further, with a more cautious approach to deregulation of
the national and local rules, I would have been less skeptical
about the Commission's intentions to seriously take actions based
on annual reports provided by the Mass Media Bureau. However,
regardless of how long we talked, I never could have supported
the local ownership rules adopted in this Order. I believe the
record supports relaxing the local rules to 2 AMs and 2 FMs in
most local markets. The record does not support this 6, 5, 4, 3
labyrinth, with associated audience share and four-tier market
rankings. I continue to believe the new local rules are an
invite to disaster, and are not supported by the record.

Moreover, I believe that the combined cumulative effect of
the national and local rules could lead to regional
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concentrations which will be detrimental for small group owners
and independent station owners in the local markets; particularly
in light of the flexibility that the Order allows with regard to
time brokerage and joint ventures outside of local markets. It
is the cumulative "real-market" impact of the national, local,
and time brokerage rules that I am most concerned about. From
the start, I have contended that one must focus on the cumulative
effect of these rules before making a final decision.
Unfortunately, I believe the majority approached these subjects
in a piecemeal fashion, without regard for the cumulative impact
on small group owners, independent owners and new entrants in the
local radio markets. Why should small radio players and new
entrants be penalized for prior decisions the Commission made to
allocate nearly 700 new FM radio stations in Docket 80-90, or add
as many AM stations as possible? While I agree with a general
view that allocating more stations during the 1980's was not
necessarily better for radio industry economics, I do not agree
that the Commission must now "cut off" new entrants and small
players at the knees in order to reshuffle the economics of the
radio industry. Yet, the cumulative effect of the new radio
ownership rules has the potential to do just that. 1Instead of
taking an approach that would create additional economic activity
in the long term, the majority embarks on a quick-fix program
that will result in shorter-term bursts of radio station trading.
The beneficiaries of such shorter-term activities will be station
brokerage companies, a few large group owners, and the lawyers
representing these entities. The likely losers from this action
will be small radio group owners, stand alone radio station
licensees, small market radio station licensees, new entrants,
and last, but not least, the listening public.

The following describe and explain my remaining substantive
concerns with the Order released today by the majority:

New National Ownership Rules: 30 AM and 30 FM

The majority establishes 60 stations as the national limit.
It seems to be based on an extrapolation of a national number
between those commenters who advocated total elimination, and
those commenters who advocated relaxed numbers between 18-25
radio stations per service.?2 As I indicated in my abstention

2 Although footnote 58 in the Order attempts to also cite
the FCC's longstanding experience regulating the radio industry,
this appears to be a veiled attempt to justify 30 AM/30 FM limit
based on wishful thinking. A review of industry data reflected
the need for relaxation of the rules; however, it did not call
for a national ownership limit that was not proposed by parties
who sought relaxation of the rules [i.e. Group W 25/25; Sillerman
25/25; Bonneville 18-24 per service; Cap Cities/ABC 30 overall,
not 60 overall; and Radio Operators Caucus of NAB 25/25 and 2/2
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statement, 30 radio stations per service and 60 radio stations
nationally gives me concerns for several reasons: (1) There are
cyclical aspects to our economy, including the recession and
corporate restructurings which have impacted advertising
revenues. Fortune magazine recently indicated that many of the
top companies in the Fortune 500 had declining revenues in 1991.
Earnings are expected to improve this year.3 Other articles show
how corporate advertisers have cut their advertising budgets.?

for local rules.]. [See Appendix 1 for further summary of
proposals submitted by commenters seeking to relax the national
rules.] Nonetheless, the majority eagerly inserts their own
personal, apparently long-standing, experience with radio
ownership and radio market dynamics in the place of proposals
offered by these radio industry players. While I support
careful, systematic approaches to deregulation, I cannot support
this "broad brush" approach to deregulation.

3 fThe April 6, 1992 issue of Fortune magazine reports:

"Later this year companies should start benefitting
from the dramatic, durable cost reductions that have
characterized the slow-growth environment of the last
three years."

"A Boom Ahead in Company Profits" by Shawn Tully, p. 76.

See also 1991 Veronis, Suhler & Associates Communications
Industry Forecast (1991-1995), in which Veronis, Suhler reports
at pp. 46-47:

Advertiser spending on radio is expected to grow 4.0 percent
in 1991, well above the print media and faster than
television's 2.7 percent estimated growth."

On the whole, growth in advertiser spending in radio should
keep pace with that of television, and will out-pace other
measured media.

4 pad spending by 7 of top 10 network TV advertisers was
down in 1991, according to Arbitron's Media Watch. Two
advertisers joined top 10 in 1991, Chrysler spending $176.1
million (down 7% from 1990) and Toyota with $173.6 million (up
2%), at 9th and 10th, respectively. Dropping from list were AT&T
(5th in 1990) with $172 million (down from $245 million) and
McDonalds (7th in 1990) with $171.8 million, down from $231
million. Although GM ad spending dropped 12% in 1991, it
remained top spender with $527.8 million. Rest of top 19: -(2)
P&G $515.6 million, down 8%. (3) Philip Morris $390.1 million,
down 3%. (4) Johnson & Johnson $239.8 million, up 13%._ (§)
Kellog Co. $236.5 million, down 21%. (6) Ford $217.4 million, up

2811



Clearly, these aspects of the economy have an impact on radio
revenues, as well as other advertising media. According to_some
recent reports, the economy has begun the recovery process.

There also have been increases in local radio "advertising
revenues.® Thus, I did not believe that we should address both
the impact of the recession, and the obvious increase in
competition for ad revenues from cable, broadcast television and
newspapers, through drastic changes to the structural rules.
Instead, I would have preferred more modest changes in the
structural rules, and then proceeded to address the shorter-term
impact of the recession and corporate restructurings by providing
additional flexibility in the time brokerage area; (2) The new 30
AM/30 FM national limit represents a 150% increase over the
former 12/12 limit on national radio ownership. During the
course of this proceeding, I proposed a national limit of 25
AMs/25 FMs with five additional stations per service if the
stations are minority-owned or controlled. Based on the totality
of the record before me, I viewed 25 stations per service as the
outer limit of what was proposed by those experienced radio
industry commenters favoring relaxation (i.e. Group W, Sillerman,
Radio Operators Caucus etc.). Those proposing relaxation instead
of elimination of the national rules advocated changes between
18-25 per service [i.e. Bonneville, Group W]. Cap Cities ABC
proposed changes of only 30 total stations, as opposed to the 60
total stations allowed under the new rules. Thus, I had more
confidence in their judgments than in any attempt by the
Commission to figure things out on its own. See Appendix 1
attached. My proposed change already represented more than a
100% increase over the former 12/12 limits. As an integrated,
but cautious approach to derequlation, I would have supported
such action at the time of my proposal prior to the March 12
decision; particularly in light of my more cautious local
ownership proposal of 2 AM/2 FM, and my support for flexible time
brokerage rules; and (3) The 30/30 limit included no minority
incentive, consistent with the former structure of 14/14.

10%. (7) Pepsico $204.5 million, up 6%. (8) Sears Roebuck
$187.8 million, down 23%. Total billings on ABC, NBC and CBS TV
networks in 1991 -- $9.45 billion -- were down 7% from $10.1
billion in 1990. Communications Daily, March 31, 1992.

> Local radio revenues increased 4% in Feb. . . . RAB
Pres. Gary Fries called local results "an encouraging sign. . .
Retailers are beginning to bounce back." Communications Daily,
April 2, 1992.

6 Rgdio Business Report (RBR) reports that in February,
local radio revenue was up more than 6%, even better than the
4.5% earlier reported. RBR, March 30, 1992, p. 5.
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Minority Incentives

In my March 12 statement, I seriously questioned the
majority's rationale for eliminating the minority incentive from
the new national rules. I stated at the March 12 meeting, that
the present Commission inherits the legacy of the minority
ownership policies. They were in place before I arrived at the
Commission. I view them as policies which address matters of
fundamental fairness. These policies have been upheld in the
Courts and mandated by Congress. Thus, I believe that the
majority decision to eliminate the "minority incentive" in the
national rules ran contrary to the FCC's public interest goals.

Our minority ownership rules have been in place for some
time, dating back to the TV9 case in 1973 and our 1978 Minority
Ownership Policy Statement.’ Since 1984, the Commission has
operated with a 14/14 structure that gave both minorities and
non-minorities additional structural incentives to deal in the
marketplace. Despite prior Commission efforts to review and
possibly restrict minority ownership policies, they have been
mandated by Congressional actions under appropriations
legislation [since 1987], and upheld in the courts under the
1990 Metro case. Thus, the present Commission inherits these
policies; they are not of my doing alone.

In 1984's 12/12 and 14/14 decision we stated: "that our
national multiple ownership rules may, in some circumstances,
play a role in fostering minority ownership.“9 Thus, the 14/14
national ownership minority incentive was included in the

7 Tv 9, Inc. v. PCC, 495 F.2d 929 (1973), cert. denied, 419
U.S. 986 (1974) determined that "when minority ownership is
likely to increase diversity of content, especially of opinion
and viewpoint, merit should be awarded." Id. at 937-938. See
also, 1978 Minority Policy Statement, 68 FCC 2d 979 (1978) and
See Memorandum Opinion and Order, in Gen. Docket No. 83-1009, 100
FCC 2d 75 (1985).

8 See Metro Broadcasting, Inc. v. FCC, 110 S. Ct. 2997
(1990). See also, the appropriations legislation signed by the
President in December, 1987 which contained language providing
that no funds "shall be used to repeal, to retroactively apply
changes in, or to continue a reexamination of, the policies of
the Federal Communications Commission with respect to comparative
licensing, distress sale and tax certificates granted . . . to
expand minority and women ownership of broadcasting
licenses . . . which were effective prior to September 12,
1986. . . ." See further, Act of October 28, 1991, Pub. L. 102-140.

9 Memorandum Opinion and Order in Gen Docket No. 83-1009,
100 FCC 2d 75, 94 (1985).
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national ownership rules. As a result, I was surprised that the
Commissioners did not view the need for a similar structure in
the current rules.i0

It appears that the majority argues that minority incentives
in the structural rules are not viewed as an effective part of
our minority ownership policies. They cite AHORA, NABOB, the
NAACP and TRAC for this proposition. I think this is an
interesting and somewhat disingenuous way to make an argument.
For example, NABOB's overall point seemed to be that very few
people are at or near the 12/12 limit; according to the Order, no
one is currently at the 14/14 limit. Footnote 64 of the Order
lists 4 entities: Ragan Henry 9AM/12FM; Bishop Willis
13AM/13FM; Cap Cities/ABC, Inc. 11AM/10FM; and CBS 8AM/13FM]. Of
the two minority broadcasters near the 12/12 or 14/14 limit,
(i.e. Ragan Henry & Bishop Willis] neither is ranked in the top
30 group owners listed in Attachment 2 of the Mass Media Bureau
radio industry regort; a report which is part of the record of
this proceeding.l Thus, NABOB's comments seem to indicate that
further study is needed to review the impact of the 1984
structural rule changes [i.e. 14/14] on minority ownership
before making further drastic changes. The majority leave out
the last part of NABOB's arguments, and decided, without seeking
further comment, and without deference to the Congressional
appropriations rider on minority ownership policies, that 14/14
made no senge. Thus, they decided that 30/30 needed no minority
incentive.l2 1Instead, they say that we can continue to rely on
distress sales, tax certificates, and comparative hearings. I

10 Two of my colleagues seem to have implied that I
invented the minority ownership incentive at the time of my March
4 proposal in this docket. Clearly, the history of these rules
indicates otherwise.

11 see Attachment 2 of Overview of the Radio Industry, Mass
Media Bureau, January 1992.

12 1 also note that in para. 26 of the Order, the majority
admits that minority ownership in the radio industry remains at a
disturbingly low level. They fail however to cite the percentage
of total ownership statistics which NABOB provides. Thus, to
balance the potential misimpression left by the percent ownership
increases cited in footnote 63 of the Order, I want to ensure
that the public understands the overall impact of NABOB's
statistics: In 1980 1.57 % of all radio stations were black-
owned; in 1991, 1.64 % of all radio stations were black-owned.
That amounts to a whopping .07% increase in black-owned radio
stations relative to the total number of radio stations over an
ll-year period. I am glad the majority emphasizes that minority
ownership remains a central concern and important goal of the
Commission. Clearly, more progress is needed.
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find that argument interesting since we haven't granted any
distress sales to minorities since 1988, and only 38 have been
granted since the inception of the policy.l3 Thirty-eight out of
11,000 radio stations is not exactly a phenomenal record.
Further, in a recent notice on comparative "new" hearings, it
appears that we are asking questions that could dilute the
diversification criteria; thus, potentially impacting new
entrants, including minorities and women, more negatively.l4

Finally, it is not clear to me that the benefits of the
14/14 rule to minorities and non-minorities has been fully
understood. Thus, I question the majority's reliance on the
remaining minority ownership policy alternatives alone as
justification for not including a minority incentive as part of
the new national ownership structure. I am quite disturbed about
this aspect of the decision. While I agree that minorities and
other new entrants are in need of greater financing alternatives,
I question the extent to which the majority summarily decided
that structural rules are not a significant part of the
incentives for non-minorities and minorities to deal in the
marketplace. This suggestion is clearly inconsistent with our
1984 decision, and seems to be based on an attempt to turn NABOB,
AHORA and TRAC's comments against their own interest. Further,
despite the recent Capital Formation Notice, I raise the question
of "lip service" regarding concerns for small businesses and new
entrants, which include minorities, nonminorities and women. See
Notice of Proposed Rule Making and Notice of Inquiry in MM Docket
No. 92-51, FCC 92-96 (released April 1, 1992) (Capital Formation
Notice). It has been one year since the Commission announced its
intent to form a Small Business Advisory Committee. To date,
while we have formed councils and committees in other areas
(e.g., Network Reliability), the Commission has yet to form the
Small Business Advisory Committee. Thus, I continue to have
serious concerns regarding Commission action in this area.

Issues raised in the Capital Formation Notice would be
particularly suited for review and discussion by the Small
Business Advisory Committee.

Distinctions between AM and FM Service

I remain concerned about the sufficiency of market analysis
in the majority's Order. The Notice of Proposed Rulemaking in
this docket generally asked whether there was a need to change
the ownership rules for AM service. It also asked whether there
was a similar need to change ownership rules for FM service. The

13 gee Appendix 2 (Consumer Assistance Small Business
Division List of Distress Sales).

14 gee, Notice of Proposed Rulemaking in G.C. Docket No.
92-52 (adopted March 12, 1992).
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focus of the Notice indicated more of a need to assist AM
stations. Based on a December 1991 survey from the Mass Media
Bureau, it appears that approximately 170 AM stations and 40 FM
stations have gone silent for 6 months or more. Thus, based on
these figures, it appears that more relief is needed for AM
service than for FM service. Yet, no differentiation is made in
the national rules. The local rules adopted by the majority
attempts to differentiate in markets with 30-39 stations [i.e. 3
AM and 2 FM allowed]. I find these actions do not address the AM
problem. I would have considered local rules of 2 AM and 2 FM in
most markets with more than 20 voices, and considered additional
flexibility for AM ownership on a waiver basis. In markets with
less than 20 voices, I would have allowed 2 AM stations to be
owned and 1 FM, as long as those did not constitute more than 50%
of stations in the local market. I don't believe the Order
addresses this issue fairly.

The Order states that most commenters recommend we treat
both services the same. It also states that we should rely more
on AM improvement actions to address the disparities between AM
and FM. However, the majority should be aware that this 30/30
decision will effect the economics and dynamics of the trading
market. Other than clear channel AM stations, most AM stations
remain technically inferior to most FM stations. Thus, even with
AM improvement, as relied upon in the Order,l5 I don't believe
that the current rules will give operators more incentives to
deal with AM stations.l6 1Instead, I believe the majority has
revived a great trading market for brokers and large group owners
in the hunt for FM stations. I believe AM station health could
continue to suffer. I hope this is not true.

Local Rules

When the decision was made on March 12, I wondered where the
majority got this complicated labyrinth of market rank and
audience share limits. After reviewing the rationale provided in
the Order, I now see that the majority did not derive this
complex maze from the record of this proceeding. Instead, this

15 see Order at para. 24.

16 Perhaps, the Commission's cite to the AM expanded band
decision portends the answer. Under this determination , AM
station licensees are permitted to own one AM expanded band
station along with its existing facility without the expanded
band station counting towards either the national or local
ownership limits. Theoretically, for a period of time, you could
have owners controlling almost twice as many AM stations
permitted under the new limits. The Order fails to even consider
the impact of this expanded band decision on diversity or
competition. See Order at para. 57.
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is an original extrapolation of how local markets should act
according to the FCC. I was amazed by this decision on March 12
and continue to be amazed by it today. The majority of the
commenters supported numerical limits and no audience share. A
few only recommended market ranking factors. See Appendix 3
attached. Nonetheless, the majority attempts to justify these
market rankings [i.e. 40+ stations~- 3AM/3FM and 25% audience
share limit; 30-39 stations-3AM/2FM and 25% audience share limit;
15-29 stations-2AM/2FM and 25% audience share limit; and less’
than 15-3 stations/ not more than 50% of stations in the market]
based on extrapolations of our one-to-a-market rules.-/ This
scheme is curious for several reasons. The market rank and
audience share measures go against the recommendations of the
majority of commenters with experience in the markets. Second,
the Commission contrives these rules because of its own belief on
how the markets should behave; not based on real evidence from
parties commenting in the record. Third, the main justification
used appears to be an analogy with the one-to-a-market rule. Our
one-to-a-market rule, however, involves case-by-case waiver
approaches, as opposed to the blanket local rule modifications
made in this Order. Even the FTC advocates a case-by-case waiver
approach in local markets, as opposed to the blanket changes
adopted under the new local rules. See Order at para. 38, n. 91.
Now, instead of potentially owning up to only 3 stations in a
market under the case-by-case, one-to-a-market waiver approach, a
single owner can potentially get up to 7 stations [6 radio and 1
TV]. That is over a 100% increase under the one-to-a-market
rules.18 Fourth, the 25% audience share limit does not, as the
majority would suggest, prevent combinations of the large
stations in larger markets. In a relative sense, there is no
real diversity protection; larger stations can combine. The
remaining smaller stations can be squeezed out; even before they
get a chance to merge. The majority, in Appendix D, goes to
great lengths to hide the reality of combinations that could

17 gee Order at paras. 40-57. No cites to commenter
proposals in the record are provided throughout this complicated
section of the Order.

18 rhis figure does not account for the time brokerage
arrangements which will be allowed under the new rules, and
probably won't count toward ownership for purposes of the one-to-
a-market waivers. Query the extent to which diversity and
competition will be impacted by entities combining operations
under the new national and local radio ownership rules, one-to-a-=
market waivers, time brokerage arrangements, and any
grandfathering scenarios. Perhaps, at some point, gfter small
players and new entrants are wiped out, the Commission eventually
will adopt a regional concentration rule as the result of one of
its annual report findings on these situations. Or perhaps it
will wait for the Department of Justice to act first.
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occur under their new local ownership rules and audience share
limits. While all of these statistics appear to be impressive,
they hide the real impact of the new rules by taking overview
approaches or citing average station statistics. Thus, I attach
an appendix to my statement showing possible combinations under
these new local rules.ld Fifth, the 25% audience share data will
not account for unrated stations [i.e. stations with audience
shares of .5 or less] in designated markets. Thus, I question
how such stations will be counted for purposes of multiple
ownership? Perhaps the majority hopes that they will disappear
without much fanfare under the new rules. Finally, all of the
rules on market share applications and market rank are derived by
the Commission majority without any industry input. While I have
great respect for my colleagues, I am amazed by their attempts to
justify this complex labyrinth of local rules without support
from the weight of the record. I guess they feel that we at the
FCC possess sufficient expertise to devise this complex market
ranking/audience share/numerical limit formulation without the
need for much record support.

Local rules: 25% Audience Share

The majority provides for a pre-acquisition 25% audience
share cap. A local group owner will be permitted to go beyond
this 25% audience share cap after acquisition.20 Such a group of
stations also can be transferred as a package. Ultimately, I
guess the public must forego the Communications Act public
interest standards and rely on antitrust laws. Clearly,
diversity will suffer within radio markets as large station
groups grow and wipe out smaller players. I am not convinced
that the 40% audience trigger identified in footnote 109 of the
Order will deter the detrimental impact on smaller radio owners.
By the time a group reaches a 40% audience share, what's left for
the rest?2l

19 For example, according to 1991 Duncan data, under the
new rules, in markets with more than 40 station [i.e New York,
L.A., and San Francisco], 2 large group owners could own the top
8 stations in each market as part of their 3AM/3FM compliment.
What does that leave for the remaining 30+ stations in those
markets with smaller audience shares? Even in markets with 30-39
stations, like Chicago, Washington, D.C. and Detroit, 2 groups
could still include the top 5-6 stations in their 3AM/2FM
compliment. What's left for 20+ stations in the market that fall
outside of that grouping? See Appendices 4-6.

20 gee Order at para. 56.
21 1n addition, I am concerned about the trends that TRAC

cites in its record comments when analyzing the majority
safeguard language in footnote 109 of the Order. TRAC submits
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Herfindahl-Hirschman Index [HHI]

The majority's cite to the Herfindahl-Hirschman Index [HHI]
with respect to concentration measurements is also interesting.
Despite the majority's argument that radio industry
concentration does not approach that of cable or newspapers, FTC
comments indicate that certain portions [i.e 39% according to
1987 NAB study] of the radio industry market remain concentrated
above 1000 under HHI. The FTC cites 35 out of 259 radio markets
as highlg concentrated in its 1991 comments in this radio
docket.2 Moreover, even if the overall radio industry is not as
concentrated as cable or newspapers, does that mean we blindly
derequlate to allow them to match the level of concentration in
those industries. As in the cable and newspaper industries, this
concentration can benefit only the big players. A recent
Broadcasting article indicated that certain large groups, like
Cox, Cap Cities, CBS, Infinity and Group W, will most likely be
able to pounce on the new rules.

Joint Ventures

I concur with this aspect of the Order on radio rules. As I
stated in my March 12 statement, I believe joint venture
arrangements allow radio broadcasters to respond to short-term
cyclical impacts on their industry. Properly prescribed rules in
this area can deter abuses, while giving the radio industry some
breathing room. I support joint venture arrangements as long as
there is no de facto transfer of control by either station
licensee, and as long as there are no antitrust violations.

Joint venture arrangements allow stations to pool resources and
reduce operating expenses without generally threatening
competition or diversity. I particularly supported this aspect
of the Order, because I believe these type of contractual
arrangements give broadcasters the flexibility to adapt to
recessionary periods without changing their ownership structure.
Once the market dictates that such arrangements are not

that every time the Commission relaxes its ownership rules, it
points to a "safeguard" which it later abandons. TRAC points to
the chain of the national ownership rules, regional concentration
rules, the duopoly rules, and the one-to-market rules. Each time
one of these rules was relaxed, the Commission pointed to the
existence of another as a safeguard. The problem now as TRAC
sees it is that all of the rules are essentially gone, and there
are no more safeguards. See also, Dissenting Statement of
Commissioner Andrew C. Barrett in re: KEZV (FM), Spearfish,
South Dakota (One-to-a-market waiver).

22 gee FTC Reply Comments at 15. See also, Appendix 7,
[NAB 1987 Market Commentation Examination].
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beneficial, licensees involved in the venture can terminate the
agreement. The Commission can monitor any abuses in this area
through the complaint process.

The radio Order also condoned time brokerage arrangements
between stations in different markets, since there is less risk
of anticompetitive or diversity concerns. These arrangements are
similar to network affiliation arrangements in the television
world. Again, my concerns with these type of time brokerage
arrangements are that there are no antitrust violations, no loss
of editorial control and no de facto transfers of control over
station programming.

The biggest concern with time brokerage involves those
arrangements between broadcast licensees located in the same
local market. These situations raise potential competition and
diversity implications, transfer of control issues, and antitrust
problems. The radio Order approached this subject with caution
and placed restrictions on these types of arrangements. As a
result, I supported this aspect of the Order as well. I viewed
this aspect of the Order as an important way to address the
shorter—-term economic implications of the recession and corporate
restructuring. With flexible time brokerage rules, I advocated a
more cautious approach in changing the structural rules.

The rules on local time brokerage attribute ownership of a
station to any licensee in that market who brokers more than 15%
of a local station's broadcast hours. Also, to avoid total
simulcast of another station's programming, licensees are
prohibited from duplicating more than 25% of a station's
programming under these arrangements. Finally, we require
licensees to keep copies of time brokerage agreements in their
public inspection files. They also must file within 30 days of
execution any agreements that impute ownership of the brokered
station [i.e. more than 15% of broadcast hours] with the FCC.
Thus, the Commission will be able to monitor the effects of time
brokerage arrangements in local markets.

The Order stated that where there is no cognizable
ownership interest in any licensee, there is less threat to the
integrity of our ownership rules or the diversity and competition
principles upon which they are based. Thus, there are no
restrictions on these type of arrangements with non-licensees.
While I supported the time brokerage aspect of this Order, I did
have some concerns about the potential sham or strawman
arrangements implicated by an independent program broker [i.e.
non-licensee] who acts on behalf of a local station licensee. I
will be concerned that the Commission be made aware of any
complaints of abuse in this regard that could result in licensees
circumventing our time brokerage restrictions.
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The Order indicates that due to the substantial ownership
changes permitted at the national and local level under the new
rules, there is a possibility that time brokerage may decrease as
the market realigns itself to the new rules. I did not support
the changes in the new ownership rules. I hope that on
reconsideration we can adopt more cautious ownership rules,
particularly at the local level, that will permit time brokerage
arrangements to continue to serve as viable options to address
shorter-term market conditions [i.e. recession and corporate
restructurings); without detrimentally impacting radio
competition and diversity in the long term.

OTHER CONSIDERATIONS
A. TV/radio cross-ownership [one-to—-a-market] implications

Our one-to-a-market rules implicate this subject. Given new
radio multiple ownership rules, I am concerned about the
implications for further local and regional concentrations.

This is an area where I remain deeply concerned. My dissent in
Spearfish indicates my belief that the Commission is becoming to
lax in this area. It should continue to be handled on strict
scrutiny under case-by-case waivers. There are serious diversity
and competition implications raised by this subject.

B. TV Multiple Ownership Rule Implications

I hope the Commission does not view this Order as precedent
for future actions on the TV national and local multiple
ownership limits. TV issues will receive even greater scrutiny
from me than this radio ownership docket. I will closely
scrutinize both the record and economic data before drawing any
conclusions or supporting any options. There are only 1494 TV
stations as opposed to 11000 radio stations. I hope the
Commission will approach this subject in a sensible, rational and
more careful manner.

1 also hope that we would resolve any reconsideration
petition on our radio rules before moving to the television
rules. Any fast action on TV rules will make me suspicious that
we are rushing the subject to avoid further scrutiny on these
matters.

C. Congressional Appropriations Rider

I believe this decision detrimentally impacts the interests
of small players and new entrants, be they male or fe@ale,
minority or nonminority. I also believe the angresglopal _
appropriations rider on minority ownership policies 1s 1mp}1cated
by this action. The majority attempt to argue that there 1s no
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nexus between ownership and program diversity.23 Congress and
the Supreme Court have stated otherwise. See note 8, supra.

D. Alternatives On Reconsideration

I am ready to discuss with my colleagues any reasonable,
more cautious modifications to these rules that are proposed by
commenters on reconsideration. It was my hope that the analysis
of this docket would have started in this manner. I believe the
national ownership limits should be lowered somewhat, a minority
incentive cap should be included, the local rules set at 2/2 with
case-by-case waivers to handle additional special circumstances,
and audience share and complicated market rank factors eliminated
for a more simple approach. Further, I think the Commission
should conduct a full study in 4 years to assess the impact of
any relaxed rules, and then determine the extent to which further
relaxation is warranted. The study also should account for the
possible implications of DAB allocations. The annual report
requirement adopted by the majority is an extra paperwork that is
not likely to result in much tangible action, if any. Before
commencing such a review, the Commission needs a starting data
base. To my knowledge no such data is currently compiled by the
Commission on Minority Ownership, multiple ownership, or local
audience share of radio stations. Moreover, in the Order, there
are no conditions or factors specified for how the Commission
would decide to force divestiture of stations. The footnote in
the majority's Order referring to 40% local market share concerns
does not give me much comfort; most smaller players are likely to
be forced out by that time. It also will be curious to see how
OMB reviews all of these annual reporting requirements. A more
effective use of Commission resources would be to conduct a major
study that analyzed the impact of cautious radio deregulation.
Otherwise, how can the FCC determine which trends are due to
short~-term cyclical factors or long-term competitive changes.

Conclusion

Based on my goals of ensuring fundamental fairness and with
consideration of the impact on diversity and competition, I
cannot support this Order with respect to the national and local
rules. Further, it falls short for the following reasons: 1.
The Order does not satisfactorily explain the rationale for
adopting complex local ownership rules that are not supported by
the weight of the record; 2. The Order obfuscates the potential
real-world cumulative concentration effect of its new national
rules, local rules and time brokerage rules; 3. The Order ignores
the national rule proposals of significant industry players like
Cap Cities/ABC, Inc., Group W, Bonneville, the Radio Operators
Caucus and others; 4. The Order summarily dismisses the minority

23 gee Order at paras. 20 and 21.

2822



ownership incentive without sufficient consideration for the
state of minority ownership today, Commission minority ownership
precedents, and Congressional concerns; 5. The Order conducts an
economic analysis based on broad brush overviews of various
industries and avoids the intra-industry impacts of prior HHI
concentration analysis. Further, the Order summarily avoids
detailed analysis of the potential influence of the recession and
corporate restructurings on advertising revenues since the late
1980's; 6. The annual reporting requirement places a burden on
the Commission staff and the industry. There are no specific
criteria established for taking affirmative steps based on
regional or local concentrations; and 7. By not taking a more
cautious approach to deregulation, the Order pays lip service to
the potential impacts of the new ownership and time brokerage
rules on small players and new entrants, be they women, non-
minorities or minorities. 1Instead, the Order will line the
pockets of a small group of large industry players, radio
brokerage firms, and lawyers.
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INDUSTRY PROPOSALS TO RELAX THE NATIONAL OWNERSHIP RULES

Commenter

Bonneville
(5 AM, 7 FM)

CapCities/ABC
(11 Am, 10 FM)

Crawford B'Cast
(2 AM, 4 FM)

Degree Comm.

du Treil, Lundin
(Engineering firm)

Great American
(6 AM, 12 FM)

Group W
(11 AM, 12 FM)

Nationwide Comm.
(3 Am, 12 FM)
Sillerman Cos.

Radio Operators
Caucus, NAB

3-D Communications

APPENDIX 1

Proposed
Limit

18 per

service, 24 in 3 years

Total of 30

18 AM, 12 FM

20 AM, 20 FM

None for AM,
12 FM

Moderate
expansion

25 AM, 25 FM
No less than
20 FM in the
top 50 mkts

25 AM, 25 FM

25 AM, 25 FM

25% national

audience

NOTE: With the exception of 3-D Communications, which prefers
a national audience reach limit, the above parties all
prefer a numerical limit on ownership. The parties
argue that numerical limits are readily identifiable
and that audience measurements are too unwieldy and
constantly changing. Great American did not express a
preferred measuring technique.
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APPENDIC

MINORITY OWNERSHIP LISTS
(updated March 2, 1992 by FCC Consumer Assistance and
Small Business Division, Office of Public Affairs)

STATIONS THAT HAVE ELECTED TO SEEK
DISTRESS SALE RELIEF
DISTRESS SALES APPROVED

TAX CERTIFICATES ISSUED
(Broadecast Stations and Cable
Television Facilities Lists)

TOTAL DISTRESS SALES APPRQVED TOTAL TAX CERTIFICATES ISSUED
1978: 0 1978: by
1979: 3 1979: 12
1980: 22 1980: 10
1981: 2 1981: 15
1982: 0 1982: 15
1983: 0 1983: 10
1984: 6 1984: 11
1985: 2 1985: 17
1986: 2 1986: 16
1987: O 1987: 3N
1988: 1 1988: 32
1989: 0O 1989: 39
1990: 0 1990: 42
1991: 0 1991: 17

(as of 01/2)

1992: O 1992: 4
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APPENDIX 3
Commenters supporting a relaxation of the local ownership:

Blackburn & Co: Suggests relaxing the rules in all
markets with over 20 stations to
allow ownership of at least 2 FMs,
and 3-4 AMs.

Bonneville: Suggests flat numerical cap of 2
AM and 2 FM for all markets.

CapCities/ABC: Suggests a relaxed waiver policy
to allow ownership of 2 AMs and
2 FMs in all markets.

CBS: Suggests flat numerical cap of 2
AM and 2 FM for all markets.
Further suggests case-by-case
analysis for ownership of third
station.

Comm. Corp. Suggests flat numerical cap of 2
AM and 2 FM for all markets.

Crawford B'Cast: Suggests allowing ownership of 3
AMs in the top 50 markets.

Degree Comm: Suggests relaxing the rules to
allow AM/FM, FM/AM/AM and FM/FM
combinations in markets 20-75.

Demaree Media: Relax rules for all markets.

du Treil, Lundin: Relax rules for AM, not FM in all
markets.

EBE Communications: Use an audience share limit in all
markets.

Fisher Broadcasting: Suggests adopting a presumption

that a licensee can own 2 AM and
2 FM, but analyze on a case-by-case
basis.

Fuller-Jeffrey: Suggests a flat numerical cap of 2
AM and 2 FM or 10% of the total
stations in the SMSA in all
markets.

Group W: Suggests relaxation of the rules to

allow ownership of up to 4 stations
(2 FM) in top 25 markets.
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Holston Valley: Supports relaxation of the rules to
allow for AM/AM combinations, but

not FM/FM.
Mid-West Family: Urges caution due to DAB.
NAB: Suggests flat numerical cap of 2 AM

and 2 FM for all markets.

Salem: Suggests flat numerical cap of 2 AM
and 2 FM for all markets.

Sheboygen Broadcast: Suggests allowing AM/AM or AM/AM/FM
combinations in all markets.

The Woodfin Group: Suggests flat numerical cap of 2 AM
and 2 FM for all markets.

[Source: Comments on file.]

As you can see from the above, most of the commenters suggested a
flat numerical cap approach regardless of market size. Only four
commenters suggested a market approach. Of these four, only one,
Blackburn, suggested an approach similar to that adopted by the
R&O. The rest were all market rank approaches.
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APPENDIX 4

OWNERSHIP CONCENTRATION ANALYSIS

Station Audience Other Audience
Market concentration share Stations share
1) New York top 5 24.6 #6-10 19.9
2) Los Angeles top S5 24,5 #6-10 17.6
3) Chicago top 4 24.9 #5 3.9
4) Philadelphia top 3 22.0 #4-5 11.3
5) San Francisco top 4 23.0 #5 3.9
6) Boston top 4 25.8 #5 5.4
7) Dallas/Ft. Worth top 3 24.7 #4-5 12.0
8) Detroit top 3 20.6 #4-5 10.8
9) Washington, D.C. top 4 24,0 #5 4.6
10) Houston top 3 23.5 #4-5 10.8
11) Cleveland top 3 24.7 #4-5 13.7
12) Atlanta top 2 20.7 #3-5 23.0
13) Minn./St. Paul top 2 26.0 #3-5 28.3
14) Tampa/St. Pete top 2 20.1 #3-5 20.1
15) Seattle/Tacoma top 3 22.0 $4-5 10.9
16) Miami/Ft. Laud top 4 25.1 #5 4.6
17) Pittsburgh top 2 24.4 #3-5 20.4
18) St. Louis top 1 18.6 #2-5 26.8
19) Denver top 3 25.7 #4-5 12.6
20) Phoenix top 3 24.5 #4-5 12,2
21) Sacramento top 2 20.3 #3-5 18.5
22) Baltimore top 3 25.4 #4-5 13.9
23) Hartford top 2 25.0 #3-5 19.0
24) Ssan Diego top 3 21.3 #4-5 11.6
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25) Orlando

26) 1Indianapolis
27) Portland, OR
28) Milwaukee

29) Kansas City
30) Cincinnati

31) Charlotte

32) Nashville

33) Raleigh

34) Columbus, OH
35) Asheville

36) New Orleans
37) Grand Rapids
38) Buffalo/Niagara
39) Memphis

40) Oklahoma City
41) sSalt Lake City
42) Norfolk

43) San Antonio
44) Providence

45) Harrisburg

46) Louisville

47) Birmingham

48) Charleston, Wv
49) Greensboro, WS
50) West Palm Beach
Source:

top
top
top
top
top
top
top
top
top
top
top
top
top
top
top
top
top
top
top
top
top
top
top
top
top

top

NW NN NN NN

N WN WY HNNNYNN

[

1
2
2

25.6
14.9
19.3
21.7
21.5
21.8
23.9
22.1
25.4
21.9
20.1
21.4
18.4
19.8
21.8
18.0
22.7
23.6
19.8
22.4
25.7
19.5
18.2
26.0
25.8

Duncan's American Radio Spring 1991

2830

#4-5

#2-5

#3-5
#3-5
#3-5
#3-5
#3-5
#3-5
#4-5
#3-5
#2-5
#3-5
#3-5
#3-5
#3-5
#2-5
#3-5
#4-5
#3-5
#4-5
#3-5
#2-5
#2-5
#2-5
#3-5
#3-5

13.0
42.2
24.0
21.3
21.9
21.6
21.8
24.7
13.9
23.2
43.1
25.5
22.5
21.6
25.6
33.9
20.7
13.9
19.5
12.5
22.0
37.8
33.2
41.0
18.7
20.3



APPENDIX 5

HYPOTHETICAL OWNERSHIP CONCENTRATION ANALYSIS

Possible Station Audience Group Ownership
Market Combination Share Of the Market*
New York_ WCBS-FM, WRKS-FM 24.1 6 group owners could
(44 stations) WPAT-AM/FM, WOR own all of radio
WINS stations
Los Angeles KOST~FM, KABC 23.8 6 group ownérs could
(40 stations) KIIS~FM, KLOS-FM, own all of the radio
KWKW stations
Chicago WGN, WGCI-FM 24.5 7 group owners could
(35 stations) WBBM-~-FM, WBBM own all of the radio
stations
Philadelphia KYW, WUSL-FM 24.0 7 group owners could
(30 stations) WYSP~-FM, WIP own all of the radio
stations
San Francisco KGO, KMEL-FM 24.9 8 group owners could
(7 stations) KCBS, KFRC own all of the radio
KHQT-FM stations
Detroit WIR, WWWW-FM 24.7 9 group owners could
(34 stations) WWJ, WKQI-FM own all of the radio
stations
Washington WPGC-FM, WMAL 23.9 9 group owners could
(35 stations) WMZQ-AM/FM, WTOP own all of the radio
WOL stations
NOTE: One owner could own all of the groups in column 2 and
remain within the proposed 30-30 national limit.
* For purposes of this chart only, the market only includes

radio stations with an audience share of 1.0 or more.

There are

additional stations with an audience share below 1.0, but they
are not reported in the Duncan book.

Source:
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APPENDIX 6
OWNERSHIP CONCENTRATION ANALYSIS

Hypothetical Combinations Possible Under New Local Rules

New York- 44 stations
Audience share and rank 1in ()

Group l: WCBS-FM (5.2/1), WRKS-FM (5.1/2),
WPAT-AM/FM (4.9/3), WOR(AM) (4.6/5),
WINS(AM) (4.3/6) Total share:

Group 2: WLTW-FM (4.8/4), WNSR-FM (4.2/7),
WQHT-FM (4.0/8), WCBS(AM) (3.4/11),
WFAN(AM) (2.9/15), WABC(AM) (2.7/16) Total share:

Group 3: WBLS-FM (3.8/9), WHTZ-FM (3.6/10),
WXRK-FM (3.3/12), WNEW(AM) (3.1/14),
WADO(AM) (1.8/21), WLIB(AM) (1.6/23) Total share:

The three groups include 17 of the top 26 stations in the

24.

22.

16.

market. The remaining FM stations in the market have audience

shares of 3.3 or less, and the remaining AM stations have
audience shares of 1.3 or less.

Los Angeles (40 stations)
Audience share and rank 1in ()

Group l: KOST-FM (6.1/1), KABC(AM) (5.1/2),
KIIS-FM (4.7/3), KLOS~FM (4.5/4),
KWKW(AM) (3.4/9) Audience share:

Group 2: KKBT-FM (4.1/5), KBIG~FM (4.1/6),
KRTBE-FM (3.6/7), KFWB(AM) (3.1/11),
KNX(AM) (2.7/16), KTNQ(AM) (2.7/17)
Audience share:

The two groups include 11 of the top 17 radio stations in the

23

20.

market. The remaining FM stations in the market have audience

shares of 3.1 or less, and the remaining AM stations have
audience reach shares of 2.6 or less.

Chicago (35 stations)
Audience share and rank 1in ()

Group 1: WGN(AM) (8.2/1), WGCI-FM (6.6/2),
WBBM-FM (5.8/3), WBBM(AM) (3.9/5) Audience share:

Group 2: WVAZ-FM (4.3/4), WLIT-FM (3.9/6),

WJJD(AM) (3.6/8), WLUP(AM) (3.1/14),
WMAQ(AM) (2.5/18) Audience share:
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The two groups include the top 5 radio stations. The remaining
FM stations 1in the market have audience shares of 3.6 or less.
The remaining AM stations have audience shares of 1.8 or less.

Ppiladelphia (30 stations)
Audience share and rank in ()

Group l: KYW(AM) (8.7/1), WUSL-FM (7.2/2),
WMMR-FM (5.7/4), WIP(AM) (2.0/17) Audience share: 23

Group 2: WYSP-FM (6.1/3), WPEN(AM) (5.6/5),
WEAZ-FM (5.6/6), WOGL(AM) (1.1/18),

WDAS(AM) (0.9/19) Audience share: 19.

The two groups include the top 6 stations in the market. The
remaining FM stations have audience shares of 4.9 or less. The
remaining AM stations have audience shares below 1.0.

San Francisco (47 stations)
Audience share and rank in ()

Group l: KGO(AM) (7.8/1), KMEL-FM (6.1/2),
KCBS(AM) (4.8/3), KFRC(AM) (4.3/4),
KHQT-FM (1.9/20) Audience share: 24

Group 2: KIOI-FM (3.9/5), KNBR(AM) (3.8/6),
KOIT-AM/FM (3.7/7), KDFC-AM/FM (2.7/10),

KSFO(AM) (2.1/18) Audience share: 16.

The two groups include the top 8 stations in the market. The
remaining FM stations have audience shares of 3.0 or less. The
remaining AM stations have audience shares of 1.2 or less.

Detroit (34 stationsz
Audience share and rank 1in ()

Group l: WJR(AM) (8.0/1), WWWW-FM (6.3/2),

WWJ (AM) (5.7/4), WKQI-FM (4.7/6) Audience share: 24.

Group 2: WJLB-FM (6.3/3), WJOI-FM (5.1/5),
WXYT(AM) (3.7/11), CKLW(AM) (2.7/17),

WCXI(AM) (1.4/20) Audience share: 19.

The two groups include the top 6 stations in the market. The
remaining FM stations have audience shares of 4.5 or less. The
remaining AM stations have audience shares of 1.1 or less.
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Washington (35 stations)
Audlience share and rank 1in ()

Group 1l: WPGC-FM (7.6/1), WMAL(AM) (4.5/6),
WMZQ-AM/FM (5.9/2), WTOP(AM) (3.3/13)
Audience share: 21.3

Group 2: WGAY-FM (5.6/3), WKYS-FM (4.9/4),
WOL(AM) (2.6/17), WWRC(AM) (2.5/19)
Audience share: 15.6

The two groups include 5 of the top 6 six stations in the market.
The remaining FM stations have audience shares of 4.6 or less.
The remaining AM stations have audience shares below 1.0.

Source: Duncan's American Radio Spring 1991

Comments:

One group owner could own one group from each of the seven cities
listed above and still remain within the proposed 30-30 limit.

Under the proposed local ownership rules, one owner can enter the
Detroit radio market, which has between 15 and 29 radio stations,
and purchase four of the top five radio stations (WJR, WWWW-FM,
WWJ and WJOI-FM) and still remain within the audience reach level
of 25%. 1Included in these stations is the top-billing station
WJR, billing $19,000,000 in 1990. Alternatively, one owner can
purchase any combination of 2 AM and 2 FM stations ranked less

than S5th in the market without reaching the 25% audience reach
limit.
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APPENDIX E

AN UPDATED EXAMINATION OF
MARKET CONCENTRATION
IN RADIO MARKETS

June 1987

Prepared By:
National Association of Broadcasters
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AN UPDATED EXAMINATION OF
MARKET CONCENTRATION IN RADIO MARKETS

MARK R. FRATRIK
Director of Financial and Economic Research
National Association of Broadcasters

June 10, 1987
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Results

Of the 259 markets examined, 47.9% are "unconcentrated,” 38.6% are "moderately

concentrated,” and 13.5% are "highly concentrated”.

RADIO MARKET CONCENTRATION

BREAKDOWN OF MARKETS

highly concentrate
13.52
unconcentrated
47.9%
moderately
concentrated

18.6%

The following chart describes the relationship between market size and
concentration. It reports the average HHI for market groupings. As can be seen
from that chart, the larger markets with a greater number of stations generally have
low HHIs, reflecting their low levels of concentration. For those unconcentrated
markets with low HHIs, some relaxation of the duopoly rule would not greatly change

the competitive nature of these markets.
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Mareh 12, 1992

STATEMENT OF
COMMISSIONER ERVIN S. DUGGAN

In Re Revision of Radio Rules and Policies (MM Docket No. 91-140)

This Commission has a mandate from Congress to regulate
broadcasting in the public interest. Perhaps no mass media
service under our jurisdiction has been as historically,
fundamentally close to that interest--- to the communities and
towns of this country--- as radio. Yet, over the course of this
proceeding, it has become abundantly clear to me that the face of
the radio industry is changing dramatically and permanently---
and that the ability of radio to continue to serve the public
interest is suffering as a consequence. The actions we take
today are a moderate attempt to deal with these sea changes and,
ultimately, to help a stable and profitable radio industry
continue to provide the programming, news and community service
that we have long expected from it,

In recent weeks, nearly 80 sets of comments have arrived
in my office supporting changes in the Commission's radio
ownership rules: comments from such places as North Beverly,
Massachusetts, East Lansing, Michigan, Lufkin, Texas and
Sacramento, California. The great majority were not the
impeccably written, extensively footnoted, word-processed
products of large law firms. Often, they were often simple two-
and three-page letters. Were they part of an organized campaign?
Perhaps many were. But they were not the standard canned
argument.

These comments, rather--- all of which were added to the
record in this docket--- were often poignant and persuasive pleas
for regulatory change from stations that are struggling to serve
their audiences in an increasingly beleaguered radio marketplace.

One such plea came from the Chairman of station WNUS in
Belpre, Ohio, whose letterhead read, with a note of pride, "Radio
Gets Results!. . .Serving the Parkersburg, WV/Marietta-Belpre,

Ohio Market." "I have been in the business of owning and
operating Radio Stations for the past thirty years," the letter
read. "In all of that time, I have never experienced the

dilemma that each and every broadcaster is experiencing today.

"all markets, large and small," it continued, "face the
very same problem of too many facilities. The smaller markets
are suffering a disproportionate hardship because of the lack of
advertising dollars... too many stations... not enough
advertising dollars to go around. What has been a fairly stable
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industry in the past has turned into a day-to-day survival
game... [Tlhe station that goes into Chapter 11 last is the
winner."

The consequences? "The base premise of 'community
service,'" the writer said, "becomes increasingly difficult to
perform without the assistance of talented people to execute
these programs on a daily basis. Talent costs money."

A group owner in Indiana wrote: "The loser in this
(crisis] is obviously the publie. . . . Stations can't afford a
local news staff. Stations can barely pay the minimum number of
people to keep the station on the air, let alone a local news
staff. . . . What a shame to harm the public in this manner," he
said.

"Those in our government who would scoff at such examples
and scoff at the utter seriousness of this situation are
shortsighted, indeed. The crisis is real and it is now."

I cite these letters not simply because they are so
clearly genuine or so compelling, although certainly they are
both. I do so because they accurately represent the gravamen of
the comments received in this docket supporting meaningful
changes in the Commission's radio ownership rules as a means of
addressing these severe challenges. The comments cut across
groups, individual stations, small markets, large markets, trade
associations, brokers, banks and former broadcasters. In the
aggregate, they tell the story of an American audience that is
increasingly ill served when much of the radio industry that
serves the public must struggle just to survive.

Unfortunately, these listeners do not have a powerful
lobbying group keeping them informed of these problems and
pressing their interests at the FCC. But I strongly believe that
if they fully understood the depth and permanency of the
structural erosion of the industry, they, too, would have flooded
us with calls for action. It is their long-term interests that I
have foremost in mind in moderating some of the FCC's structural
rules affecting ownership in the radio industry.

The statistics that piled up during this proceeding
dramatically underscore the anecdotal evidence. The FCC's Mass
Media Bureau found that half or more of the nation's 10,000
commercial radio stations lost money in 1990. Average AM profits
dropped by half; average FM profits dropped by fully a third.

One half of one percent of all stations accounted for 50 percent
of the industry's profits in 1990.

These numbers are alarming. They are not merely an
artifact of the current recession. On the contrary, we found
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that they arise from a trend that began in the mid-1980s and has
not abated. The industry's financial base is rapidly eroding,
spurred both by the glut of stations and aggressive new
competitors, including cable. Cable advertising sales reached
$3 billion in 1991, an 18 percent increase from the previous
year. Most broadcasters now view their local cable systems---
which are undeniably a fixture of the mass media landscape--- as
their primary competitor for local advertising dollars. These
competitive forces are here to stay.

So there we have it: The numbers and the comments in the
record support the conclusion that stations across the nation
cannot continue to serve their communities under current
conditions. This fundamental truth provides the foundation for
our actions today.

I must say, however, that the solutions advocated by
many struck me as extreme. Some recommended abolishing the
national ownership limits. Some called for radical reform of the
local ownership rules, including a no-holds-barred approach to
the ownership of as many AM and FM stations in a single market as
any owner could achieve.

The guiding principle for me throughout this proceeding,
however, has been to find a solution that would bring significant
progress without endangering the Commission's traditional goals
of localism and diversity: an incremental approach, not radical
and dangerous surgery. I believe incremental change in the
ownership rules is important for two reasons. First, as the
foregoing comments illustrated, we can now see some decidedly
unwelcome results of radical actions in the past. Perhaps the
best example is Docket 80-90, which added nearly 700 new FM
stations across the country. We have seen that 80-90, however
well-intentioned, was an economic disaster for the industry.
While the FCC, perhaps, could not have completely foreseen the
consequences, the result convinces me that precipitous regulatory
change, even when undertaken in the name of competition and
economic growth, is much more complicated than we can fully
anticipate. Better, then, to go carefully.

A second point is that we cannot yet predict the impact
of oncoming new technologies like DAB and multichannel cable
radio. These forces are likely to have an even more profound
effect on the equilibrium of the radio industry and on the
important public interest goal of localism. Thus--- although a
significant part of the record argued for it, and our own Mass
Media Bureau appeared to endorse it--- I never believed that
decimating the ownership rules would be wise.

At the other extreme, some favored clinging to the status
quo. They urged us to freeze the existing rules, or to make
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changes so small as to be largely symbolic. Neither of these
options, in my view, would allow the industry to rejuvenate
itself in a way that would 1lift every boat.

Fortunately, the Commission in its action today has
steered a course between radical change and regulatory paralysis.
The new rules we adopt today hew closely to a structure that 1
favored from the outset of the Commission's discussions of these
issues. They reflect an extended, serious dialogue among the
Commissioners-~-- one that Chairman Sikes actively promoted in a
process of consensus-building. His role in crafting these rules
was crucial, and he is to be commended for the leadership he
demonstrated throughout the process.

The Report and Order represents a genuine victory for the
public interest. It is the essence of measured change: a
reasonable relaxation of the rules, not a destructive explosion
of them. Today the Commission acts in a way that is true to the
record and true to the principle of incrementalism. Our actions
do not gut either the national ownership caps or the duopoly
limits, which are particularly vital, in my judgment, to
maintaining diversity, local community service and healthy
competition. Our actions also feature significant new standards
for time brokerage or "local market" agreements, which I feared
were out of control and threatened a mockery of our ownership
policies. I believe that our new rules clearly signal that the
FCC strongly prefers to encourage ownership over LMAs, and that
licensees who enter into such arrangements must, as trustees of
the public interest, retain full editorial, financial and
managerial control of their stations.

Our rules must operate in the real world. As part of our
actions today, we make a definitive commitment to undertake an
annual real-world review of the results of our rule changes. We
direct the Mass Media Bureau to prepare and present to the full
Commission a yearly study of the impact of the rules on
competition, diversity and minority ownership. As part of that
process, we will carefully monitor market shares of both national
and local radio combinations, and the Bureau will recommend any
Commission response that may be appropriate. I strongly
supported including such a provision. I view it as cruecial, I
believe that the FCC is under a heavy burden to prove itself
faithful to its own goals of competition, local service and
diversity in the radio industry, and the review will help us to
remain so,

In particular, I will treat the annual report as a
recurring summons to promote minority participation in
broadcasting. If our actions today should prove to have any
negative effect on minority ownership, I will insist that we take
swift and effective remedial action. Our rule changes must
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encourage opportunities for expanding minority broadcast
interests, and we must be vigilant to ensure that those
opportunities are realized.

Finally, I would note that only two-thirds of the "12-12-
12" rule is revised today. While the Commission's current
Inquiry into the state of the video marketplace raises the
possibility that we might reexamine the last "12," I would simply
underscore that the nation's radio and television marketplaces
are different in many fundamental ways. Entirely distinct
concerns would drive any proceeding dealing with television
ownership rules. Thus, while I support the reforms we adopt in
this Report and Order, no one should draw the automatic
conclusion that our actions here implicate in any way the issues
raised in the video Inquiry.

In this action--- so feared by many, so urgently desired
by others--- Wwe navigate prudently between the Scylla of
deregulatory excess and the Charybdis of inaction. What we do---
both process and result--- will be scrutinized, as it should be.
I believe that it will withstand that scrutiny as an example of
significant, but prudent, change undertaken for the benefit of
the American public.
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