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accepting noney for publishing, you'll understand why I
say it's hard to respect themin the norning.

The Conmmi ssion's recently published wei ght |oss
report concluded that false and m sl eading clains, such
as exaggerated weight | oss without diet or exercise, are
wi despread and are increasing and have increased in the
| ast decade. These ads prom se what they cannot deliver
to a sonetinmes desperate audi ence. Conmm ssion | aw
enforcenment action alone is not enough. W are here to
| ook for alternative approaches to reduci ng deceptive
clainms in advertising for weight |oss products and | | ook
forward to hearing the presentation of the panel this
afternoon. Thank you.

| NDUSTRY PANEL

M5. RUSK: Thank you, Conm ssioner. W heard
the Chairman this norning and Conm ssioner Anthony just
now tal k about how inportant it is to consider
alternative approaches to | aw enforcenent, and our panel
this afternoon will be | ooking at what the industry can
do and I want to thank everybody who agreed to
participate. | knowthat all of you have initiated
efforts in sonme formor another to deal with this very
chal | engi ng probl em and we want to hear what each of you
have to say. W may have to nove at |lightning speed this

afternoon. W have an ever shorter anount of time than
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this nmorning s panel

So, I"'mgoing to junp right in and ask each of
you to introduce yourself in 30 to 60 seconds, tell us
your affiliation and what your interest in the weight
loss area is. Wiy don't | start with Brad.

MR. BEARNSON: My nane is Brad Bearnson. |'m
General Counsel for Icon Health and Fitness. [|I'm
probably the interloper here in the sense that this panel
and workshop today didn't necessarily include initially
fitness equi pment conpanies. But at our behest, the FTC
was graci ous enough to give us a spot on here, primarily
out of our fear that the brush we devel op here, we may
wel |l be painted with here in the future. So, that was
our primary concern.

MR. CORDARO M nane is John Cordaro. |I'mthe
President and Chi ef Executive O ficer of the Council for
Responsi bl e Nutrition, which is a trade association of
approximately 85 manufacturers of dietary supplenents,
some of who manufacture and nmar ket wei ght nmanagenent
products. This has been an area of interest at CRN for
some tinme. Recently, we've initiated a working group
within CRN to devel op overall guidelines for
substanti ating clainms, which would include weight |oss,
and we've al so had di scussions with NAD about exploring

the possibility of a role for an outside third party
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group to be of use in this area.

DR. CGREENE: |I'mHarry G eene, Medical Director
at Slim Fast Foods and |I'm here representing the
Partnership for Healthy Wi ght Managenent.

M5. LEVINE: |'m Andrea Levine, Director of the
National Advertising Division, which is the advertising
industry’s self-regulatory forum which was so gl ow ngly
descri bed by Comm ssioner Anthony. Thank you. | hope we
can live up to your accol ades.

Qur mssion is to ensure that clains in
national advertising are truthful and accurate, a snall
task, and I have a staff of five attorneys whom | do that
wi th and we have handl ed many cases in the diet product
area and are interested in, you know, what nore help the
self-regulatory forumcan be in resolving what are sone
difficult advertising issues.

MR MGJFIN. |'mMchael MGQffin, |I'm
President of the American Herbal Products Association.
W're a trade association that represents about 200
conpanies, primarily marketers of herbal dietary
suppl enents, including some products that are pronoted
for weight loss. | think my main interest in being here,
AHPA has years of experience in |ooking at self-
regul atory nodels for our trade, and we hope to be able

to offer some ideas in that regard for advertising weight
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| oss cl ai ns.

M5. MYERS: W nanme is Lisa Myers and | have
the privilege of serving as President of the Electronic
Retailing Association. M nenbers are conpani es who use
the power of electronic nedia to sell things directly to
the public, and | have the distinction of having counted,
at sone point in ny menbership, the conpanies that were
behi nd both of the shows that started our proceedi ngs
t hi s norni ng.

The vast majority of the menbers of ERA, and |
woul d venture to say all of the current ones, are quite
concerned about -- out of enlightened self-interest -- we
are a trade association, but out of enlightened self-
interest, we're very concerned about consuner confidence,
and therefore, we've taken a very aggressive role in
i ndustry self-regulation since our formation in 1990.

And since the marketing of weight |oss products and
fitness equipnment is a major category, we have a keen
interest in the proceedings here today. Thank you.

MR. SECKMAN:. |'m David Seckman, |'mthe
Executive Director of the National Nutritional Foods
Associ ation. W're a trade association that's been
around for 66 years now. W represent over 1,000
suppliers and distributors of dietary supplenents and

over 4,000 retailers and we're interested in
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participating today because we have a direct link with
t he consuners through our retail stores.

MR. SHENDER M nane is Lou Shender. |'mthe
Vi ce President and General Counsel of Jenny Craig. W
have an interest in these proceedi ngs, obviously, as a
player in the area that advertises responsibly and has a
responsi ble program |t concerns us that others damage
both the industry and us unfairly with quick fix
sol uti ons.

M5. RUSK: Thank you. | want to get very soon
to hearing fromthe panelists about the specifics of sone
of their efforts to self-regulate, but first I want to
ask particularly the individual conpanies if they would
like to comment at all on their perception of the problem
in this industry and how it affects their conpanies and
the pressures that nmay conme to bear on their own
mar keting staff. So, if any of you would |ike to comment
on that subject area.

MR. BEARNSON: | think one of our concerns was
in the whole weight |oss area, conpanies tend to take a
very expansive | ook at who their conpetitors are, and |
t hi nk we, as an exercise equi prent conpany and primarily
a manufacturer of hone exercise equi pment conpany, View
oursel ves as sonewhat in the weight |oss business, and

certainly there will be those wi thin our conpany that
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view our potential conpetitors as those in the
nutritional supplenent and other, | guess, weight |oss
means. And we've certainly had sone concerns with sone
of the clains that you see touted about and that we've
di scussed here today, literally out of the concern that
we hope to legitimze the weight |loss industry through
what we believe really ought to be |ifestyle changes as
opposed to quick fixes or magic bullets that's been
referenced here today.

M5. RUSK: Anyone el se?

MR. SHENDER | nean, | guess | would generally
share that view. Earlier during the introduction it was
said that sonme of the responsible players are tenpted to
act irresponsibly in light of the advertising that others
have. M experience is that that's not particularly
true. We do get questions fromtime to tinme fromthe
mar ket i ng departnent that m ght be bringing other
people's ads to notice in the | egal departnent.

But on the whole, | think even the marketing
departnment, while they feel the pressure to market
aggressively do so responsibly. The concern, again, is
that there are legitimate players out in the marketpl ace,
i ncludi ng us, who m ght not have painless or what people
perceive to be painless solutions or quick fix solutions

or creans. And just out of our own self-interest, we
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want to nmake sure that people understand they have to --
that the quick fixes just aren't going to work for them

M5. RUSK: W' ve heard comment from sone of the
associ ations and sone of the conmpanies that a |ot of the
parti es engaged in the nore outrageous advertising are
not nenbers of their association and we heard the
chai rman tal k about overseas operations and the
chal l enges that we face there, and |1'd be interested, if
some of you have thoughts about who these parties are,
how t hey operate, and al so whether any of your
associ ations or any of your conpani es have ever taken
action agai nst sonmeone that they felt was engaging in
deceptive advertising, either formally or informally.

M5. MYERS: Well, we have both formally and
informally. ERA, fromits inception, again, worked on
the creation of formal guidelines that our nenbers are
required to adhere to, that for the nost part mrror what
the law requires already, although | have to confess that
in a couple of instances, in recent guidelines, notably
those in the advanced consent nmarketing area, what you
guys have been calling negative option, we slightly
exceed what the lawrequires in order to anticipate
probl enms that consumers will have. Qur nenbers are
required to certify that they' Il abide by the guidelines

when they join ERA, and if -- in the case of shows that
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t hey produce, like the shows that you saw this norning,
they're required to individually certify that the shows
nmeet the ERA guidelines.

| f a nenber has certified a show or a non-
menber chooses to certify their show and we get a
conpl ai nt about the show, that it is violating the
gui del i nes, we have an outstandi ng review board conpri sed
of five individuals, one of whomis Mary Esquenaga who
served 13 years at the Federal Trade Comm ssion; Wally
O Brien who worked with NAD is a nenber of our review
board, and so forth.

And if we get a conplaint on a show and it
| ooks like it may be outside of the guidelines or
violating them if it's a certified show, we'll then take
the show to NAD and NAD wil | institute a formal review of
the program And if they find that the programis in
violation or is making unfair clainms or clainms that they
can't substantiate, our nenbers have an opportunity to
either pull the show and correct it or pull the show
permanently or do none of the above, and if they do none
of the above, ERA will go along with NAD and will file a
conplaint with the Federal Trade Conmi ssion

W' ve | ooked at 28 shows produced by nenbers.
l"mstill enployed, although |I check that paycheck every

week. We | ook at nmenbers' shows as well as non-nenbers
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shows and nenbers who fail to cone into conpliance are --
we don't wel cone their nmenbership or their support, even
t hough for a small association it hurts sonme days to turn
away the cash that woul d otherw se be available to us, we
don't take it.

| think NAD does a marvelous job and | told
Andrea that | was going to say that. | think they need
nore funding both fromthe private sector and the
government sector because there are three big problens
with what we're doing now One of themis that it takes
an awful lot of time in a very fast-noving industry to
consider and allow for the fair due process. The second
problemis that it's enornously expensive to prepare the
kind of briefs that are required to really fairly | ook at
a show, and the third problemthat | face is that our
approach, heretofore, because of those two reasons, has
been pretty opportunistic. W hit those shows that are
really the outliers.

M5. RUSK: Lisa, can you give us a sense, in
the tines that you have gone through this process, how
| ong does it take and what kind of response do you get at
the end of it?

M5. MYERS: Literally, we had one show that has
been mentioned several tines in this roomtoday, we first

prepared a conplaint to NAD, our tine |line was about 10
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weeks internally. W then went to NAD and we di scovered
t hat the show was being | ooked at by a District Attorney
in a particular part of the country and because it was
under active investigation in a particular district, NAD
chose not to | ook at the show By the tine a final
consent decree was signed, a period of al nost between
t wo- and-a-hal f and three years had gone by, and in an
industry that is direct response, that's a long tine for
the activity to go on.

So, it's an inperfect world, but we are | ooking

forward to -- we've created a task force to bring the ERA
Programto the next level. W're |looking at ideas. M
menbers are not -- |I'mnot speaking for all of themyet,

we're looking at it. But |I think we're going to nove
toward the hiring of a full-tinme onbudsman who will still
not see everything but will |ess opportunistically, nore
routinely, review all of the advertisenents that ny
menbers produce, and we're going to bring sone nethod to
the process, |ooking at those shows that are airing with
the greatest frequency, that are hitting the greatest
nunber of consuners, as opposed to waiting for a
conplaint to conme in. |It's an inperfect process, but |I'm
really proud of the industry for trying.

M5. RUSK: We've noved on to ny next subject,

which is fine, which is what is going on with each of the
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panel i sts' associ ations or conpanies internally to deal
with this problem and | do want to sort of focus on
that, | think, first, and then tal k about the NAD nodel
with an external review process, and | know that AHPA has
initiated an effort to cone up with guidelines and | know
each of you have been engaging in different approaches to
t his.

So, I'"'mgoing to ask Mchael, | think, to talk
about his efforts since that is well underway and I'd
al so be interested in hearing fromyou candi dly about
what sone of the challenges are in the process.

MR. MCGUFFIN:. Okay. | found it interesting to
hear Conm ssioner Anthony state that Conmm ssion | aw
enforcement and the law is not enough. | think we all
know that. | think that's why we're here today, as the
press rel ease that announced this hearing stated, that
we're here to explore alternative approaches to reducing
deceptive clains in advertising weight |oss products and
to explore new approaches for fighting the proliferation
of m sl eadi ng cl ai ns.

We' ve been in this conversation with the
Federal Trade Comm ssion for several nonths. W' ve net
with Rich Celand and Mchelle on a nunber of occasions
just to tal k about concerns that we have about

advertising of weight |oss products specifically, and an
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i dea was generated that we should |look to an industry
standard gui delines for advertising weight |oss products.

Qur observation was that the Comm ssion was
very receptive to that idea and we're really trying to
stay focused on just dietary supplenents. That's who we
represent, that's what our nenber conpanies sell.

What we found was that this docunment already
exists. As Dr. Geene nentioned, Partnership for Healthy
Wei ght Managenment -- and this is in everybody's handout,
| guess, when you canme in -- produced this voluntary
gui delines for providers of weight |oss products or
services in February of 1999 and we've used this as the
starting point for our conversation. It's a good
docunent, but in spite of the fact that it says products
here, it's al nost exclusively for weight |oss services;
for clinics, yes, the products that are sold at those
clinics, but it's not for stand-al one dietary
suppl enent s.

So, with this is our starting point, we just
came up with an initial draft pulling pieces out of this
and started to distribute that to about a dozen AHPA
menber conpani es who had expressed an interest in being
involved in this process either because they sell these
ki nds of products or they represent conpanies that do in

some capacity or another.
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Where we've found -- | don't want to spend too
much tinme, although | do want to give just a little kind
of overview and a few details. W've ended up with a
draft that is conposed of four sections, things that you
shoul d al ways say in your advertising for weight |oss
products, what are the nessages that nmust be in that ad?
Conversely, what you should not say in any weight |oss
ad, what kind of statenents should never be in a weight
| oss ad.

We al so came up with sonme i deas about
information that should be in advertising if it's not on
the label. That was the third group. And then we cane
up with additional optional information that you m ght
consider including. And this was kind of a natural
process. W didn't start with the idea that we should
come up with these four divisions, we just started
talking to each other and that's what we arrived at.

We al so ended up thinking that it was inportant
to add a section that would repeat sonme of the current
FTC regul ati ons about endorsenents and testinonials
because we know that that's a really -- you know, it's
sonething that's often used in the advertising of these
products and we shouldn't ignore it.

| do want to tal k about sone of the specifics

and | want to be cautious. This is very nmuch a work in
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progress. Nothing here is fixed. But |I do feel
confortable in sharing sone of the ideas, but you really
need to hear themas ideas. These are sone of the ideas
t hat have been presented about what kind of information
must be included in the advertising of weight |oss
products.

Identification of the ingredients. Now, that's
not required by Federal law, but there's a sense that if
what we're really tal king about is addressing the needs
of the consuner and they've already used a product that
contains pick an ingredient and they didn't like it or it
didn't work for them then the best way to protect that
consuner before they buy another product is to let them
know that it's the sanme ingredient so that they can make
that decision in a nuch nore informed manner. Again,
this was just an idea.

We've al so had a few people -- one conment that
canme back said, well, let's focus just on the primary
ingredients, we don't want to have to repeat the | abel on
the advertising. That's not the place where the consuner
needs to find that. They need to find that on the
package of the goods. And there's also -- there are sone
conpani es who believe this should not be required in
advertising, that are very protective of the very few

square inches that they've got on that page.
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An idea that there should be a statenent that a
product be used as part of a programthat includes a
heal thy diet and sufficient exercise. Again, though with
a concern that that be stated in context of what's
actual ly known about that product. And it was
interesting, one party said that they were concerned that
conpani es woul d abuse that by saying eat one bag of
Fritos and do three hours of exercise a day and |
guar antee you, those Fritos will help you | ose weight.
So, there was sone caution about that, you can't just say
and di et and exercise and assunme that that will fix that
conmuni cati on

Some comments about making sure that you follow
the label claim that you don't take nore than is
recomended. There were a few other points, but | think
t hose were the main ones.

Wth regard to statements that should not be
i ncluded, we talked a | ot about safety and we started
with an idea that you shouldn't just say 100 percent
safe. But there were a |ot of ideas about how you woul d
word that in ternms of the |abeling of the product used in
-- according to the directions for use, reference to
appropriate | abels on the package w thout needing to
repeat whatever cautionary statenent in the adverti sing.

FDA approved shoul d never be on the
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advertisement of any dietary supplenent. To the best of
ny know edge, there's no FDA approval for a claimfor a
di etary supplenment and it shouldn't be on those
advertisings. There was a suggestion that maybe before
and after pictures should be advised not to be used. Any
statenment that inplies rapid, speedy or quick results.

Maybe et me wap this up, but you get the
i deas. What we've tal ked about is just kind of
brainstormng. W're really at an early phase. And I
want to go back to here's the nodel. This first word
here is partnership and this first word here is voluntary
and | think we really -- we want to borrow fromthis
nodel in the same way that the Comm ssion can't do it
al one, the industry can't do it alone. W kind of need
the sane intention of this group where academ ci ans and
scientists and health care professionals, organizations
pronoting the public interest can find a forumwhere we
can get together and hash this out and conme up with a
docunent that provides guidance, not only for industry,
people that are putting advertising out into the nedia,
but also to the nedia.

| am goi ng back to Conm ssioner Anthony's
statenment. The Commi ssion can't do it alone, the
industry can't do it alone. |If the nediais willing to

run these ads -- |'ve brought sone exanples here of just
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things that |'ve picked up in the [ast couple of weeks.
| don't want to spend too nuch tine --

M5. RUSK: M chael, before you get to that, |
want to ask you on your list of clainms to be avoi ded
whet her having sat through this norning and the effort
this nmorning to come up with a list that people generally
feel are scientifically not feasible for any weight |oss
product, whether you have a sense from going through this
process and having di scussions with your nmenbers about
whet her they woul d be anenable to incorporating a short
list like that into your guidelines.

MR. MGUFFIN: | took copious notes this
norning. One of the ideas that had been presented
earlier was any statenent that inplies that weight |oss
will be long-lasting. That's sonething we've already
tal ked about. Any exaggerated or unsupported claimfor
which there's insufficient substantiation. | nean, that,
in a sense, is just repeating the law. The | aw al ready
says that. But, again, | took notes seriously. | think
there are -- it's a challenge to this group to | ook at
t hose wei ght points that were identified by the first
panel and determ ne what do we want to do with those. |
think they do all need to be addressed.

M5. RUSK: So, you think you're at | east

receptive to the idea of working with that concept of a
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list of -- okay.

M5. MYERS: For the record, I'mnot sure we
are.

M5. RUSK: Ckay. You want to give us your
t houghts on why you don't think that woul d be workabl e?

M5. MYERS: W feel very strongly that you have
to | ook at each particular adverti senent on a case- by-
case basis and you have to | ook at the context in which a
reference to the principles that were nmade this norning,
if you ook at the context in which those clains are
made.

l"mnot a scientist and I'mnot an attorney and
|"mnot a nutritionist, so | have the uni que position of
not being very expert in any of this. But as a non-
expert consuner sitting in the audience, | heard on the
panel this norning a great deal of anbiguity. The votes
were clear, nobody broke the pack and said anything other
t han no, no, no, no, no. But as | heard the discussions,
| heard a great deal of ambiguity around the topics being
di scussed.

So, we don't oppose the principles, but we feel
that it's inportant that advertisenents continue to be
| ooked at on a case-by-case basis with the clainms in the
context in which they' re nade.

M5. RUSK: Do you think that whether you agree
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with whether the list this norning was obvi ous enough,
that there are certain types of clains that are just so
outrageous that it should be possible to come up with
sonme exanples that we could agree w thout having to get
into substantiation review, w thout having to engage in
ad interpretation, they're just not plausible, we can all
agree to avoid the clains?

M5. MYERS: When you see an egregious outlier,

| think it is self-evident that it's really bad. Wen we

saw -- | don't think anybody in the room | ooked at the
two shows this norning and said, well, those clains could
be true. | think we had that sanme reaction. But when

you | ook at the principles, the eight clains in
isolation, with the possible exception -- the probable
exception of the one claimin which the claimis made
that you can | ose weight w thout diet and exercise, |
think that case was pretty unani nously nade. But | could
see a context in which each of the other clains could be
made wi th appropriate disclainers and --

M5. RUSK: So, a claimof permanent weight
| oss, given the discussion this norning, you think
t hat --

M5. MYERS: |I'mnot a scientist, but | heard
panelists on the panel this norning nmake the point that

if you continued -- as long as you continued to ingest a
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particular thing, that it was permanent in that context.
So, if you said, it's permanent as |ong as you keep doing
it, that's a context question. So, it's a permanent
claimwith a qualifier. 1'mnot sure, |I'mnot an expert.
But | think that we fear, in the energing science, that
i ssues do need to be | ooked at on a case-by-case basis.

M5. RUSK: Do other people have reactions to
the idea that there is a category of clains that are so
cl ear both on the science and how they're presented in
advertising that there could be general agreenent that
these are clains that everyone ought to be avoiding in
advertising? | wonder if anybody has a view different
fromLisa's on this or the sane or --

MR. CORDARO M inmrediate reaction is that the
answer is yes, the other part of me says, with those
ki nds of clainms, how can anyone be so gullible. Probably
everyone in this roomgets e-mails from people from al
parts of the country saying they have $30 mllion that
t hey have access to, but for sonme reason, they only need
a few thousand dollars to help thembreak it |oose, and
if I"ll send themthose few thousand dollars, they wll
gladly share 20 or 30 percent of that $30 mllion with
ne.

| read that and | delete it or sonetines |'|

send it to a friend and say, hey, | finally found a way
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to deal with the problens with the stock nmarket, you
know, here's a quick way to nmake some noney. But, you
know, then you have a little fun and you delete it and
you say, how could anyone possibly respond to that. It's
the sane way | feel about many of the ads that | see for
wei ght | oss managenent. And part of that is because | do
know a little sonething about wei ght managenent and | do
know sonet hi ng about the human psyche and | do know
sonet hi ng about regulations and I do know sonet hi ng about
di etary supplements, and |I think that M chelle, what
you' ve generated and what you' ve started here and |
congratul ate ny coll eague, M chael McGffin, for the
advance work that's been done in devel opi ng sone
gui del ines that could be useful throughout the dietary
suppl enent industry.

| think, though, that what we need to do is to
focus on the fact that AHPA can't do it al one, AHPA can't
do it with CRN and NNFA and all the other associations
because we operate with -- in a regulatory environnent,
in a nedia environnent, we operate with the public
| ooking for all sorts of quick fixes, whether it's noney,
whether it's sex, whether it's food or whatever it is.

So, | think that two of the words that M chael
used I'd like for us not to | ose sight of them

Partnership. W have to have a partnership between the
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regul ators, between the industry and between the nedi a,
and we have to realize that our conmon goal is to protect
t he consuners.

Secondly is that we're going to have to
recogni ze as resource-chall enged as the regul ators m ght
be, the answer to that is not to say, industry, you self-
regul ate. Self-regulation only goes so far. A very
vi gorous, focused, regulatory arena, using third party
and a strong self-regulating industry is the best that we
can expect and it's not going to solve all problens, but
| think it's going to solve a heck of a lot nore.

M5. RUSK: | won't disagree that it sonetines
seens amazing that consunmers will purchase sone of the
products that are advertised, but certainly from our
i nvestigations, we see that the sales tend to be enornous
and the nore outrageous the clains, sonetines the better
the sales. | think we understand that consuner education
is an inportant element to this, too, and that the clains
we tal ked about this norning may be useful, also, for
consuner education efforts. But | do want to see if
there's a way to build on that idea for the industry part
of this effort, and I also agree with you and M chael
that partnership is an inportant part of that.

| guess 1'd like to turn to Dr. G eene since

the Partnership is comng up and you're a nenber of that
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partnershi p, about how that nodel worked and how t he
gui delines for the partnership were devel oped.

DR. CREENE: Let nme just say a word, if |
m ght, about Lisa's comment since | was a nenber of the
session this norning that said no, no, no so many tines.
We were asked to ook at that froma scientific basis
upon usi ng these eight characteristics in an unqualified
state, and if you unqualify that, then you have to say no
on every one of those accounts.

So, what | think we wanted to cone up with from
the media standpoint is, if you see one of these ads that
state that, in the unqualified state, we have to say this
is not possible or this should not be allowed. So, |
just wanted to make that first.

Second, to say a word about the partnership,
since you brought that up, | think some of you don't have
t he yell ow book that has all of the guidelines init.

Let me just say that the m ssion of the partnership was
to pronote sound gui dance to the general public on
strategies for achieving and mai ntai ni ng heal thy wei ght
and that there are 11 principles that were deci ded upon.
| thought maybe it would be worthwhile just to say a
couple of them if |I mght, maybe five of them

The first principle is to pronote healthy

eating and physical activity. This was a conponent, as |
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think all would agree, of healthy weight. That obesity
is a chronic disease that shortens |ife and increases
norbidity. Thirdly, that excess weight is caused by the
interaction of genetic, environmental and behavi oral
conponents. Four, that nodest weight |oss can inprove
health of the consunmers. And fifthly, that consuners are
entitled to accurate, non-deceptive information about
wei ght | oss.

Now, there are six others that | don't have
listed here, but these enconpass the main ones and |
encourage you to get a copy of the guidelines that are
listed in this and go through each of those because we
spent a consi derabl e anbunt of tinme devel opi ng those and
usi ng those as principles upon which to devel op our
agr eenment s.

Now, as a conponent of that yell ow book, 1've
taken the four primary agreenents and tried to pull those
down into sonething that's brief, also, and the first is
to educate the public about the risks of being
overwei ght. Second, to educate the public about the
benefits of weight loss. Thirdly, to provide consuners
about the risk of weight |oss fromvarious products or
progranms so that there is sonme risk associated with
wei ght loss, particularly if it's not done in a healthy

way. Four, to provide consuners about the expectations
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of products or prograns based on clinical trials. And
that was the nost inportant part and this was the major
function, | think, of this norning' s session, to nmake
sure that there is sone clinical data associated with the
cl ai ns.

So, those were the primary principles, the
agreenments and the m ssion of the partnership, and |
think I can say, w thout reservation, that those of us
who are nenbers of the partnership would be quite pleased
to have other nenbers, to expand the nmenbership to
i nclude these groups around the table because |I have to
tell you, I'"'msurprised at sonme of the things that have
al ready been instituted, particularly, Lisa, | had no
i dea and | appl aud you for doing what you're doing and we
woul d be very pleased to have the growth of the
menbership to have these voluntary guidelines or self-
regul ations put within a | arger context.

Secondly, one of the biggest problens we've had
with the partnership is how do we keep it going and how
do we put a little bit nore teeth and observations into
it, and one of those is a lack of having funding. This
is the sane problemthat Andrea is going to tal k about
with the NAD. We really need funding, as nost of us do,
to try and hel p make this becone a greater reality. And

| spoke with nenbers of IFIC and there is a possibility
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of having I FIC involved fromthe standpoint of helping to
nmoni tor funds that could be distributed in a way that the
partnership would like to utilize these funds to really
better achieve the overall goals and the principles as
have been outli ned.

So, in doing that, | have three
recomendati ons. One, to use the framework of the
partnership to expand it into a better self-regulatory
mechanism Secondly, to use the partnership, possibly,
and this would require a | ot of discussion, possibly, as
a certification nechanism and finally, to possibly use
the I FI C Foundation as a nmechanismto establish a better
defined group that could go forward with the first two
conmponents. | FIC has not said that they would do it, but
t hey woul d entertain discussion about it.

M5. RUSK: Dr. Geene, |I'msorry, did you --
for people who don't know, did you nention who IFICis?

DR. GREENE: IFICis International Food
Information Council. It's conprised of a nmenbership of
industry that is related to food, and it's supported by
the food industry as such. So, it's an educati onal
organi zati on worl dwi de that deals with food and health

M5. RUSK: So, | take it fromyour response to
Li sa that you could envision as part of the partnership

gui delines incorporating a list |ike we tal ked about this
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norning as a piece of an advertising code or guideline.

DR. CGREENE: | think that that could work in
t he sane way that we have devel oped the partnership
gui delines, that there could be a way to do that in a
wel | -organi zed way. This would, as Lisa is nodding her
head, require a great deal of discussion and tinme to nake
it happen. But | think it could happen.

M5. RUSK: John, | know that CRN has general
codes that relate to advertising and the conduct of their
menbers, and | know, also, that just |ast week, you put
out a piece about sports supplenments for young athletes
t hat took an approach of sort of red light, green |ight,
yellow light, and | wondered if you could comment on that
pi ece as a possible nodel for the weight |oss industry.
| know that dealt nore with safety than with truthful
claims. But | wondered if you could sort of tell us what
that was and how it cane to be and sort of what response
you' ve gotten

MR. CORDARO  Sure, |'d be happy to. 1'lI
touch on the first point. As a part of our overall code
of ethics, we do address, in general terns, issues
dealing with product quality, product formulation,
advertising, substantiation. But quite frankly, we are
not a police force of our menbers. W deal with probl ens

only if they are brought to the attention -- brought to
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my attention and then | have to investigate. So, | don't
have the sane set of activities that Lisa seens to have
in ternms of actually looking to see what's there. So, in
that sense, we really don't have a lot of teeth in terns
of policy, what's going on with our nenbers.

But on the second issue, | think that what
Mchelle is referring to is probably nore by way of an
exanpl e of a nodel that could be considered. W were
very concerned with issues that were being raised about
whet her youth under the age of 18 should be using any
kind of dietary supplenment or sports suppl enment products.
So, we concluded that it was, quite frankly, in the best
i nterest of consumers and the best interest of industry
if we were able to draw a line sonmeplace and to
denonstrate that based upon sound science, that there
wer e good reasons for supplenents to be used, there were
good reasons for certain sports nutrition products not to
be used, and that we needed to find sone credible way to
devel op that information and to present it to the public.

We were fortunate to be able to have a
conference jointly sponsored by the Ofice of Dietary
Suppl ements at NIH and we pull ed together representatives
froma nunber of what we call the gatekeeper
organi zations and scientists and let themreview draft

gui del ines that we had prepared back in January of this
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year. Then we spent what seened to be an endl ess anount
of time reworking comments and tweaki ng the guidelines
and finally were able to get it to a point where we
believe that it had net the goals that we had established
and we were able to release those just in the last few
days.

Again, | would -- you know, truth in
advertising -- say that the guidelines thensel ves are not
the end, but sinply the beginning of the story, that the
ability of these guidelines to be successful will be
whet her the gatekeepers will actually be able to get
their hands on the guidelines. W're willing to nake
them avail able. Wether they will share themw th young
athletes. But, again, with young athletes, we're dealing
with a simlar problemwhen we tal k about wei ght
managenent in ol der people.

We' ve devel oped such a culture in this country
about winning at the earliest age and sonetinmes at
what ever the cost, that sonetines when | talk to parents
-- I"'minvolved in a lot of youth sports. Wen | talk to
parents about the fact that their son or their daughter
is not a Cham que Hol dscl aw or a M chael Jordan or
sonet hing and they ought to |l et himor her have fun, they
don't want to deal with nme. They want to know what

shoul d they be using, what training should they be
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t aki ng, what canps should they go to.

So, | say this because | think, again, we have
to put these kinds of efforts into context, and | think
that they actually will have nore value and nore use as
we get nore attention to it and as we start to get nore
support fromthe various sports organi zati ons.

M5. RUSK: And, John, | know that piece is, to
a large extent, targeted to the athletes and the coaches
and the parents. Can you tell us about your nenbers and
their involvenent in ternms of are they willing to adopt
those in terns of how they market their products?

MR. CORDARO  Qur nenbers have adopted them
For exanple, they will not market or advertise products
that are in the yellow light or the red |ight category to
anyone under the age of 18, as an exanple. Products that
are in the green light category are products that are
normal nutritional products, whether they're sinple
[iquid products or dietary supplenent products that
shoul d be used for normal reasons and at acceptable
| evel s.

M5. RUSK: And | know these are new, these
gui del i nes, but do you have a sense of how -- do you
expect all of your nenbers to adhere to themor is there
di ssension in the ranks?

MR. CORDARO Well, speaking today, | would say
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that | do expect all of themto adhere to it. They were
all supportive of it. We will be distributing themto
Congress. We'll nmake an initial distribution shortly,
but we'll wait for the new Congress to nmake a nore
extensive distribution. W know that there are sone
menbers of Congress that have a significant interest in
di etary supplenents in general and specifically sports
nutrition products. So, it will be interesting to see
how useful these mght turn out to be in the legislative
arena.

We al so had a great deal of interest from
several of the governing bodies of sports organizations.
Some of them quite frankly, initially were very
skeptical about the industry getting in and doi ng
sonet hing about this, and | think that to a | arge extent,
the reason it took us alnost a year to nove fromdraft
and di scussion to reaching closure was to build that
| evel of credibility.

M5. RUSK: Is that concept of sort of traffic-
i ke categories with maybe the list fromthis norning
being a red light category sonething that people think
could be a nodel? And maybe we'd di sagree about how many
clainms fall in the yellow |light category. But there may
be -- I think that that was the goal, at l|least, of this

norning's panel, was to figure out where that red |ight
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zone is and .

MR. SHENDER: We woul d strongly endorse that
approach as a nenber of the industry who, | think, all of
our representations would be green light. It's
interesting to ne to hear sort of the concerns that have
been expressed a little bit about this norning' s
di scussi on.

M5. MYERS: | just have to clarify because | do
not want to be the poster child for the anti -- |I'm such
a fan of what you are doing and what you have done and |
| ove the study. But just as an exanple of the context
issue that | was trying to express, one of the ads that's
in the report has a claim |ose five, six, even seven
pounds of fat a day. Well, clearly, | don't think
anybody in the roomwould -- clearly, there may be a
consuner who responded to that by buying the product, but
| don't think any of us would find that not egregious.

But in the discussion around CCaim8, Caim8
was that consunmers who use this product -- would this be
a fair clain? Consumers who use this product can safely
| ose up to three pounds per week for up to eight weeks?
Well, three pounds per week up to eight weeks is 24
pounds of weight |loss. Now, by the end of that
di scussion, | believe that it was generally agreed by the

panel that one-half to 1 percent of body wei ght or one-
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half to one pound a week would be in the safety zone for
wei ght | oss, all else being equal, under supervised
conditions. But the opening speaker who addressed that
claimmade the statenent that in the first two weeks, it
m ght be reasonable to | ose three pounds per week and
then two pounds a week thereafter, and that's 18 to 20
pounds. So, it's in the context.

M5. RUSK: | understand. You're saying that on
certain specific clainms this norning there was nore
di scussion than on others --

M5. MYERS: Yeah.

M5. RUSK: -- and we may sort of not be in ful
agreenment about the exact list, but I"'mtrying to sort of
get at the nore general idea and | --

MR. CORDARO Mchelle, let nme just --

M5. RUSK: -- want to make sure that we have
time to tal k about the NAD nodel because we've heard so
much reference to it and | think it's a very prom sing
concept.

MR. CORDARO Can | just quickly touch on --

M5. RUSK: So, I'll hear fromJohn. 1'd also
like to hear from David Seckman

MR. CORDARO | think that if you add -- |
think I"'min agreenment with the phil osophy of what you're

trying to do. But as a way of dealing with the specific
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issue that Lisa's raised, if we could get sone closure on
what the guidelines or criteria would be for making those
yes/no decisions, then | think that the concept would
flow nore easily.

Li sa, do you agree?

M5. MYERS: Yes, sir, | do.

MR. CORDARO  (Ckay.

M5. RUSK: David, we haven't heard from NNFA
and I know that you al so -- your association has sone
progranms for how your nmenbers market their products.

MR. SECKMAN. We do have guidelines for that,
as well. W have a code of ethics that our nenbers have
to sign on an annual basis about what they do and don't
agree to. And since half the supplenents that are sold
in the country are sold in retailers, at the retai
stores, we think it's very inportant to be able to
educate them Like the other trade associations, AHPA
and CRN, we advise our nenbers and have strong policies
and continually rem nd them of what our policies are as
an associ ati on about selling products to m nors and what
the restrictions should be sold. So, we constantly go
ahead and do that.

Al so, since we're in contact with so many
consuners on a daily basis, what we've cone up with and

devel oped i s a what-you-need-to-know series, which is
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sinmply a very sinple panphlet that's | ocated near the
check-out counter of each of the retail stores and cash
registers and what we do is we're in the process -- we've
devel oped panphl ets on organics, a what-you-need-t o-know
series on organics and on specific products |ike kava and
is the industry regulated. And we're in the process of
devel opi ng one on wei ght products itself. So, we wll
have that out there and avail able, as well.

One of the things that we have, and | know
we're going to talk about this in a second, Mchelle, but
we' ve contacted NAD, as well, and | ooked at that nodel to
see how it can be incorporated within our nmenbership
requirenments within the association. W have several
qgual ity assurance prograns that require our supplier
menbers, that when they join the association, they have
to meet those requirenents, and if they cannot neet those
requi renents, then they are expelled from nenbership from
t he associ ation.

So, just on a separate conmment is that | think
we're very much in favor of the devel opnment of what
you' re tal king about here, the exanples and the
gui delines that have been di scussed here this norning.
We'd like to see that progress and be published as soon
as possi bl e.

M5. RUSK: Thank you. [I'd like to really turn
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now, | think, to hearing nore about the NAD nodel as a
nodel of a third party that could, | think, take sone of
the burden off the industry trade associations with sort
of assessing the clains and, Andy, |1'd really like to
give you sone tinme to sort of explain how that node
operates and sort of how it mght work in the weight |oss
area and, al so, what chall enges you see to naking it work
well in the weight |oss area.

M5. LEVINE: R ght. Take the |oad off them
put the |oad on us.

M5. RUSK: Right.

M5. LEVINE: Put the load on ne. NAD is a very
different nodel than the regulatory world. In fact, we
have neetings with conpanies who are new to this system
and the first thing | say is, you' re not at the Federal
Trade Conmission. This is a very different place, and
everybody breathes a sigh of relief and takes their
j ackets off.

Qur systemis designed and intended to ensure
trut hful ness and accuracy in advertising. That's
supposed to benefit a wi de range of players. Conpetitors
who will have a level playing field to play on.

Consuners who can have confidence in advertising and,
t herefore, make good choices for thenselves. And

adverti sers, because if consunmers have nore confi dence
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that your clains are truthful, your advertising is nore
powerful. And by the way, the governnent does benefit a
bit because we take sone of the |oad off them by dealing
with a lot of these advertising issues in the self-
regul atory system

It is not a systemthat's designed to puni sh.
It's not a systemthat's designed to ferret out has
sonmeone broken the |aw, has sonmeone engaged in deception,
has the public been deceived. It's really about | ooking
at every individual advertisenent that is challenged and
brought before us and assessing what is the nessage that
this ad conveys to a reasonabl e consuner. You know,
seeing this ad over here, what expectations mght | have.

And, you know, | do understand in the weight
| oss category there's a |lot of tal k about people are
gullible. But the |law does require that when you make an
objective claim and a claimthat | |ost 44 pounds in 30
days is an objective claim that you have to be able to
provi de support for the claim substantiation for the
claim So, what we're |looking for is what's the nessage
conveyed by a particul ar advertisenent, what's the
substantiation that the advertiser has for that claimand
is there a good fit between them

And in doing that, it is a very sinple process.

A chal l enger can cone in with a conplaint that just
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basically criticizes certain advertising, questions
whet her there's support. To the extent that that
chal | enger has evidence disproving the clains, they can
submt that. The advertiser is notified, invited to
participate. It is a voluntary system Amazingly,
amazingly, 95 to 98 percent of the conpanies we contact
come in and participate voluntarily in the system They
submt their substantiation. There's one nore round of
exchange of evidence.

And then the NAD sits down with each side and
basi cal ly tal ks about, you know, what are you trying to
say here, what's the nessage here, do you think maybe it
coul d be nore broadly understood, and does your
substanti ation support the claim \What you cl ai m about
your products is what drives what kind of support you
need.

So, if you claimclinical studies prove, then
you need a very high level of support. |If you say, you
know, we are seeing sonme scientific indications of sone
positive direction in this -- you know, it depends on
what it is you claim what it is you have to have as
support.

My staff of attorneys then review all the
substantiation. W use the experts on each side to help

us critique the scientific experts and thanks to our
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president, JimGQuthrie, we now have a little funding for
out si de experts, so we'll be able to even go outside our
circle and expand our expertise. But the attorneys
essentially assess both parties' positions. They wite a
very detailed decision that describes both the |egal
positions and the evidence submtted by both parties, and
then they analyze it and they deci de whether or not they
think the clains were supported, whether or not they
think the clains, perhaps, need to be nodified or whether
sonme clainms, sinply, aren't supportable and shoul d be
di sconti nued.

The decision is made public, it is published.
Therefore, you know, not only do the parties have their
i ssues resolved for them but, also, the public has an
opportunity to | earn about what our thinking was, and
nore inportantly now, over 30 years, we've built up an
archive of decisions that now are accessi ble through an
el ectroni c subscription systemso people can actually do
research and see, when | want to make this kind of claim
what ki nd of evidence has NAD found was sufficient to
support the claim So, we viewit as a educational, non-
puni tive process.

At the end of the day, do we try to get to the
same place that the FTC gets to in a slightly different

way? Yes, truthful and accurate advertising. | nean,
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that's the goal. But it is, |I like to think, kinder and
gent |l er nethodol ogy, and nost people who participate in
the system once they have used it, you know, becone real
converts to the system

You know, | canme in fromlaw enforcenent and I
t hought, w thout subpoena power, w thout any power, how
are you going to conpel anybody to cone and give you
anyt hi ng, show you a piece of evidence, and |I'm stunned
by how effective the systemis, and | think historically
it's been effective with a different group of players
than we have here today and who have becone confi dent
that the systemis fair, that the systemis even-handed
and that it's not an abusive process, and who routinely
wat ch one another carefully and chal |l enge one another's
clainms the mnute they think there's a problemw th what
a conpetitor is saying and effectively use the forumto
| evel the playing field.

| think in the area of weight |oss, you know,
nost of our experience has been, if not all, nonitoring
cases. W are enpowered to go out and nonitor and review
advertising clains. But as | said before, we have five
staff attorneys, so it's a Herculean effort to be in
charge of all national advertising. W mght mss a few
So, we don't get to everything all the tine. And

unfortunately, in the weight |oss category, we really
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haven't had the benefit of conpetitors, you know, really
wat chi ng one another, and I think that to the extent in
this audience today there are a |l ot of players who have a
ot of pride in their products and their systens and nake
very careful and truthful and accurate cl ains about them
that it is incunbent on themto begin to challenge the
clainms of those who are |less careful and | ess honest in
their representations as to what people can expect from
t heir products.

The one other thing here -- well, two other
t hi ngs. Tal king about industry codes. | nmean, NAD is
not bound by the law, the Suprene Court, the FTC. W can
do whatever we want, but we don't because we're
realistic, pragmatic people and we want to function in
the real world. So, we try very hard to harnoni ze our
deci sions and our application of the |aw and our
definition of terms to FTC codes, to industry guides, so
t hat we can kind of harnonize our self-regulatory world
with the regulatory world and with the self-regulatory
efforts of lots of other organizations. So, | think that
kind of a partnership together has a | ot of potential
her e.

The one other piece, and | know we're going to
tal k about the nedia |ater today and | understand the

medi a's reluctance to screen in advertising because as
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sonmeone who does it, it's really hard and it can be very
ti me-consumng. But | do think that nmaybe if we could
sonmehow expand the circle of support for the self-
regul atory systemto include the nmedia, after the process
has run its course, if industry could take it on, much
like the ERA nodel, to try and police itself a little bit
better and find the problematic advertising and bring it
to NAD, NAD has an opportunity to reviewit. 1'd |ove
the scientists that were here this norning to vol unteer
their services -- and now we can even pay thema little
bit -- to help us analyze the evidence, that once we
issue a decision, if the advertiser elects not to appeal
the decision or if the advertiser elects not to conply --
and many do, by the way -- at the end of the day, the NAD
process ends nost of these disputes by explaining very
clearly what needs to be changed and that happens.

But in those instances where an adverti ser
refuses to conply or participate further in the process
by appealing, historically, we have only had the option
of going to the FTC for possible enforcenent action. |
think it would be great if the nedia would begin to
consider its participation and support of the self-
regul atory system by us expandi ng who we give notice to,
so that when we reach a decision about a product and its

advertising and if an advertiser is unwilling to conply

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»dM W N - O

159
and we think the clains are unsupported, that if we
notify the nmediuns in which that advertising was
appearing, that that entity would at |east take that into
consideration in making a determ nation of whether or not
to continue to run that adverti sing.

So, | think there's a lot of potential here to
work -- to partner together in an area where there is a
| ot of good advertising that suffers because there's a
| ot of really bad adverti sing.

M5. RUSK: Andrea, can | ask you about -- and |
appreciate the description. | think it's very useful for
us all to talk about, and 1'd like to explore sone
specific ideas about it. But |I also wanted to ask you
because you said, in the weight |oss area specifically,
that all of the cases have cone from your own nonitoring
and that you haven't seen any instances of a conpetitor
comng in to challenge an ad. |'d be interested in what
your thoughts are on why that is and also fromthe other
panel i sts, what their thoughts are about why they haven't
avai |l ed thensel ves of the NAD process.

M5. LEVINE: | nean, | think that's also true
in the dietary supplenent area as a whol e nuch nore
broadly than just diet products, and | think, you know, I
don't know that anybody wants to test the waters or make

waves or find out where the bright lines are. But I
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think that to the extent that the governnment is now
sayi ng, you have to clean up your own house or the
alternative will not be pretty, | nean, that's kind of
how NAD started in the first place

| f you go back 30 years ago, the FTC was
hol di ng heari ngs on whether or not advertising should be
strictly regulated, and industry said, wait, give us a
chance, let us clean up our own house and canme with this
proposal for this independent advertising self-regulatory
forum which | know FTC was skeptical about and | ater
now, holds up as the poster child for self-regulation in
Aneri ca.

| think that it's an industry that has not
wanted to |l ook internally so nmuch at the probl em areas,
but that the tinme has come to do it, and | think that the
lines will be drawn fairly based on what's truthful and
accurate just the way every other piece of advertising in
this country is reviewed and the sane standards woul d be
applied. So, | think the sun will come up even if you do
begin to chall enge one another's cl ai ns.

M5. RUSK: Do any of the conpanies on the panel
have reactions or want to share their thoughts about
whet her they considered going to NAD and if they've
deci ded not to or --

MR. SHENDER At Jenny Craig, there's been a
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turnover in ownership and sonmewhat in managenent
recently. The new managenent team has di scussed NAD. |
think there are two issues that have stopped us so far
frompursuing NAD renedies. One is, | think, there's
just a genuine skepticismand | think we have to have
internally nore of an educational process with the fol ks
in marketing about the benefits that could be had.

And secondly, there's just the triage that you
have in any busi ness where you have to deci de how do you
al l ocate your resources. And at this point, we don't
have the extra resources to really focus on conpetitors'
ads and making the formal conplaints that woul d be
required.

MR. BEARNSON: | think one of our concerns has
been what 1'Il refer to as pop-up conpanies that really
have no presence, no permanency in the U S. They tend to
show up on the radar screen when you see their ads. They
have no property, plant or equipnent that gives them--
you know, puts anything really at risk for them here.

And the task -- we've probably left this enforcenent

i ssue up because we really have no trade industry in the

home exerci se equi pnment business. But really, | guess,
the nenesis, | think, to this industry overall is that
ki nd of problem because the response tinme, once we -- we

have nmade a couple of conmplaints to the FTC on cl ai ns,
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but the response tine, | think, probably cones after the
product's been on the market for a year to 18 nont hs and
you probably have anot her year, at |east, and they've
ridden the wave by then. The people that wanted to make
t he noney on the claimhave nade the noney. They' ve
gone.

But | think one of the things we'd |like to have
the FTC keep in mnd is that people that have made that
nmoney typically cone back for nore sonetines on sone
ot her product, marketing sonething else in the sanme way
or in the sane industry. So, even though they do pop up,
there is sone potential for enforcenent, | think, still.

M5. RUSK: Andy, what do you think about that
i ssue of who the parties are that are engaged in the
deceptive advertising? | know you said you get 90
percent voluntary participation.

M5. LEVINE: Maybe even higher. But | have to
agree that sonme conpani es are not good candi dates for
voluntary self-regulation. | think that if you have no
truthful clainms that you can nmake about your product,
it's not a good process. That happens soneti nes.

And | do think that if you' re not a conpany
that's legitimately based in this country that, you know,
all we can do is contact you and ask you to cone in, and

then if you don't, refer the matter to the FTC. Now,
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sonetinmes a conpany that m ght not be responsive to us in
the first instance, once they're invited down to
Pennsyl vani a Avenue and get a | ook at door nunber two as
opposed to voluntary self-regulation, they re-enbrace
their voluntary system and conme back to the |oving arns
of NAD. So, that does happen fromtinme to tine.

So, | think that, you know, clearly there are
conpani es that we have gone through a | ong revi ew process
wi th and they've appeal ed and they' ve continued to nmake
the clains and we haven't resolved the problemand we've
expended a | ot of resources.

One of the ways Lisa has been very hel pful to
us is in referring cases to us, she actually works with
t he nenber conpany to go back and ensure, once we've nade
a decision, that the changes are nmade and it's conplied
with, so we don't have this burning through all these
resources and then not really resolving the problem

But the outliers, I"'mgoing to have to agree
with you that regulation is probably the only viable way
to deal with that.

M5. RUSK: Can you comment on the timng issue
because | think that's another chall enge --

M5. LEVINE: Yes, we fly with the eagl es.

W're not -- this is not the FTC. W are -- we function

in a legal nanosecond. No, I'mkidding. 1'd like to say
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that. Yeah, it is along tine, that's true.

Actual ly, we average about 70 business days
fromthe time a conplaint is filed wth us until we issue
a decision, and that can vary. People cone in wth a
U-Haul van of evidence and a filing that | ooks |like a
Lanham Act case and it's going to take | onger. But the
nore conci se the issues are, the faster we're able to
nove the cases and we very nuch appreciate the fact that
the tinme in which the ad is permtted to run is part of
the problem and that the need for speed is there.

| am not aware of any other -- certainly not in
the court systemor any other systemwhich can review it
and issue a published decision in the tinme that we can.
But could it be faster? Yes, again, it's a question of
resources. | nean, we are a victimof our own success at
this point and have nore cases per attorney right now
than we have in the six years that |'ve been there as
director. So, resources are an issue.

M5. RUSK: Ckay, that was ny next question.
Because | heard Lisa nention and |'ve heard ot her people
mention funding as a challenge to self-regulatory
efforts, and I'mwondering if you could tell us a little
bit about how the NAD process is funded, and al so we
heard Conm ssioner Anthony tal k about potentially a unit

within NAD, like CARU, that's devoted specifically to
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wei ght loss and | know you' ve had sonme di scussi ons about
that and the question would be also how -- what are the
possibilities for figuring out howto fund a unit like
t hat .

M5. LEVINE: Rght. | would think -- and Jinms
probably better to speak to this. | think all things are
possi ble. You know, we have had a traditional nodel that
was funded through nenbership in the Council of Better
Busi ness Bureaus to generally deal with all of the
conplaints that cone in. And at this point, you know,
it's generating a lot of funds and Jimworks very hard to
bring in nore. But, you know, we really don't have the
amount of resources that we would need to expand greatly
i nto whol e new categories of advertising if the casel oads
i ncrease dramatically.

But I think we would be certainly open to
di scussing with groups out there the possibility of
funding units like CARU. CARU is a different nodel
CARU i s independently funded. 1t's sponsored by people
who mar ket generally to children, the toy industry,
candy, you know, that kind of thing. And now they've
expanded into privacy. So, there is sone precedent for
that. | think that, you know, this is a good tine to
start all those kinds of discussions, both the

substantive and the pragmati c of what kind of resources
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do you need to make it work.

M5. RUSK: |'mgoing to put some of our other
panelists on the spot, | think, and ask what do you think
in ternms of whether your conpany or your mnenbership,
whet her it's through the NAD or through another third
party, would be -- how receptive do you think they would
be to contributing to funding a process that would sort
of help clean up sone of the problem adverti sing.
Anybody?

MR SECKMAN:  Well, 1'Il go first. | think it
woul d be interesting contributing to that, but | think we
are also in favor of seeing nore funds for the FTC for
enforcenment actions. What we see is when 1 percent of
the dietary suppl enent sales are done through the
I nternet, but we see predom nantly a |lot of the ads that
we' ve tal ked about today go through the Internet and SPAM
type of Internet nessaging that we all get every day at
our termnals. So, we would like to see funding
increased for the FTC for nore enforcenment actions.

| know that's not a popular thing oftentines
for industry to go and actually advocate for nore
i ncreased funding for enforcenent activities, but we're
really tal king about the outliers here that need to be
taken off and not be in business anynore. So, we not

only support the voluntary funding for NAD, but also --
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t hrough the nenbershi p, but also for nore funding on
Capitol Hi Il for the FTC

M5. MYERS: | can't speak on behalf of ny
menbers w thout checking with themfirst since it's their
funds, but | would certainly recormend to nmy nenbers that
ERA find a way to increase its support.

M5. RUSK: And you al ready, to sone extent, use
the NAD nodel. . . and support it.

MR McGUFFIN. | mean, | can say it's tough
getting noney fromour nenbers for any new program |t
really is. John knows this, David knows this. W' ve got
all kinds of great ideas and we go try to pitch them and
it's hard to get a quarter, you know.

| have no idea what the cost structure is.

It's something that | would have to understand before |
coul d specul ate nuch further. But | think we'd also --
nmy nmenbership would have to really better understand how
that program works. Let me just -- with all respect to
the panel this norning, who | think were an em nently
qualified group, I"'msensitive to what | perceive as
their bias that this whole idea of supervision is

absol utely essential, specifically for weight |oss, but I
think for a lot of the things that dietary supplenents
are used for.

And we'd be very concerned that whoever the
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experts that woul d be making decisions at NAD about what
constitutes an appropriate claim would have to include
sonme part of the industry that thinks |like us, that
Ant hony Al mada was tal ki ng about, that thinks |like us,
that buys |ike us, that two-thirds of you represent,
because there's a whole Iot of Anericans that really
support self care and I think -- you know, ny perception
this nmorning was that there was sone concern that a | ot
of the nos were no because it's not under my supervision.
That woul d be anot her issue that woul d have to be
addr essed.

M5. LEVINE: Yeah. | just want to nake it
clear that NAD wouldn't view itself as bound by any I|i st
of claims. W would do what we always do which is | ook
at the advertisenment and | ook at the claimand the
context and assess what's a reasonabl e take away. And
both parties are always to bring in whatever experts,
communi cati on experts and scientists and whatever, to
hel p us better understand the science and support for
their clains.

MR. McGUFFIN:  You know, | got a little nervous
when you nentioned that you could hire those people now
that Jims getting all this noney.

M5. LEVINE: Well, it isn't that nuch noney, so

| wouldn't get too worri ed.
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MR. CORDARO M chelle, I would associate
nyself with both the comments that David nmade and M chae
made and add a point. | think that the dietary
suppl enent industry has denonstrated its willingness to
work with Congress to get additional resources for
enforcenment actions with the Food and Drug
Adm nistration. | think that we'd be willing to do the
same with Federal Trade Commi ssion

| woul d al so associate nyself with the
difficulty of getting any noney out of our nenbers for
anything at this tinme, but I would then add the
observation -- ny observation that | believe it's com ng.
| think that with the challenges that the federal budget
has, with the challenges that exist at the state and the
federal level, with the difficulties that exist in the
real world, that conpanies that want to be in this
busi ness and who assert that they are responsible or who
want to be responsible are going to need to find sone
ways to have a conpetitive advantage over the egregi ous
players. And if one way of doing it is to have tougher
enforcement, and if that gets to be the cost of doing
busi ness, | think that that will happen.

| f they do the business cal culation and they
see that they would get a return on their dollar, then

think that there will be sonme |eaders in this industry
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who would be willing to step up and then I think it wll
happen. Then that gets back at the earlier point | made,
t he partnershi p between stronger enforcenent action,
self-regulating initiatives, nedia involvenent and the
i ndustry putting dollars behind the business that it's
in.

M5. RUSK: | knew this would be a very quick
hour and our time is alnmost up. So, | think what | would
like to do in the last three mnutes that we have this
afternoon is ask you for your wish fromthe FTC. If you
have one place where you would |i ke our agency, just one,
to focus our efforts in the next couple of years, whether
that's supporting sonebody else's efforts or engaging in
our own | aw enforcenent or consuner education or
anyt hi ng, where would you feel we would have the greatest
inmpact. So, I'Il start with Brad again, | think, and
wor k ny way down.

MR. BEARNSON: Well, obviously, the FTC has the
bi ggest hamer here and we think it has done an excell ent
job, 1 think, of schooling this industry overall. W've
been a pupil in this process. But | think it's something
that's been needed and will continue to be needed, and |
guess | would say just don't | ose focus.

| nmentioned these pop-up conpanies. It's a

little bit Iike this ganme you see at carnivals and
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what not where these things pop out and you try to hit
themwith a mall et before -- and ny response tine is
maybe a little bit like the FTCs. But | think if we
just continue to focus on what has been happeni ng here,
think there's some good structure and there's an inpetus
created through this process for industry nmenbers to
spend sone of their resources in this.

So, | think basically what you' re doing is what
you shoul d be doing and just keep it up.

MR. CORDARO | would just add quickly that |
woul d | ove to see a partnership between the FTC and the
di etary suppl enent industry, jointly com ng together and
i dentifying nmessages and information to be comuni cated
to the public. Use the nedia, ask the nedia if they
woul d be a part of that partnership by, in essence, let's
call it the bully pulpit, going out and carrying that
message that we've jointly crafted to the American public
using all fornms of the nedia. And let's do this -- let's
make a conmtnent and let's do it over significantly
sustai ned periods of tinme so that it nakes all the
difference in the world.

DR. GREENE: | think what | would like to do is
speak for the Partnership for Healthy Wi ght Managenent
and maki ng your suggestion a part of that partnership,

because | think it's been illustrated now for the | ast
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three years that developing just the FTC or just industry

or just academ a doesn't work well. And the only way
we're going to get, | think, where we want to all get in
the nedia is -- and for the consunmer -- is with this

part ner shi p.

So, | would vote for a partnership that builds
on the strengths and the framework that has al ready been
est abl i shed.

M5. LEVINE: | don't think anybody appreciates
better than | how critical the support of the FTCis to
t he exi stence and effectiveness of the self-regulatory
system So, | would encourage us to continue that good,
supportive relationship, and also to the extent that, you
know, you have opportunities to educate new pl ayers about
the system or encourage conpetitors who cone to you with
chal | enges about their conpetition to utilize the forum
| think that would be very positive.

MR MGJFFIN. |I'mreiterating a | ot of what
previ ous speakers have said. | think to whatever degree
FTC coul d continue to support these areas of partnership.
| had no idea that the Partnership for Healthy Wi ght
Managenent still existed, so, I'd really like to see that
devel oped.

And | know you asked for one point, but the

second one is that enforcenent is key. You guys are the
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only ones with that big a voice and we need to continue
to see specific enforcenment actions.

M5. MYERS: It nakes nme a proud Anerican to be
a part of the opportunity to have the dialogue with the
FTC. So, to continue the open dial ogue would be our
first w sh.

And our second is we're honored to participate
with you on semnars like E-tail Details and comng up in
Chi cago, Geen lights, Red flags and we'd | ove to do one
on your weight |oss workshop and so forth. So,
partnering in education. Thank you.

MR. SECKMAN. |I'min conplete agreenent with
what John had to say and | would add the enforcenent on
Internet activities. I'dreally like to see increased
enforcenment activities on those FDA approved suppl enents
that | get every day as an e-mail that conmes on the
| nt er net.

MR. SHENDER: And | guess as anot her conpany
representative, | agree largely with what Brad said.
Wiile we're nore than happy to | ook at the NAD nodel and
we'll try and assess that, | think in our industry with
all the pop-up conpanies, as Brad said, that enforcenent
really is key.

M5. RUSK: Ckay, thank you very nuch. W are

going to break for 15 mnutes. W'I| reconvene at 3:15.
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And | want to thank everybody

today and share your thoughts,
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who was willing to sit here

and |I'd encourage you to

continue in your efforts. Thank you.

(Wher eupon, a brief

recess was taken.)
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