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This consent order requires a Drydon, Mich. manufacturer and seller of solar energy
equipment, among other things, to cease making false or unsubstantiated repre-
sentations concerning the performance, durability, quality and maintenance re-
quirements of its solar energy equipment. Also prohibited are unsubstantiated
claims concerning the energy- and money-savings potential realized from use of
such equipment. The order requires the company to contact all purchasers of its
equipment and inform them that the company is offering cash settlements to
eligible persons. Those accepting the cash settlement would waive any legal claims
they may have against the company, and any rights to receive service or repairs
under the manufacturer’s warranty. Additionally, the company must send a warn-
ing package to all purchasers of its equipment, notifying them of precautions that
should be taken to minimize any potential for fire in Champion-manufactured
solar energy equipment.

Appearances

For the Commission: Marilyn J. Holmes, Joel Winston, T. Bringier
McConnell, Anne V. Maher, Lewis Morris and Michael Dershowitz.

For the respondent: From Dykema, Gossett, Spencer, Goodnow &
Trigg, Howard E. O’Leary, Washington, D.C. and Fred Woodworth,
.Detroit, Mich.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, and by virtue of the authority vested in it by said act, the
Federal Trade Commission, having reason to believe that Champion
Home Builders Co., a corporation, hereinafter sometimes referred to
as respondent, has violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint, stating its
charges in that respect as follows:

ParaGrAaPH 1. For the purposes of this complaint, solar energy
equipment shall mean any device or piece of equipment designed to
collect and store heat from the sun’s rays and transfer the heat for
use in heating water or air space indoors, or any component thereof,
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manufactured, sold or distributed by respondent, including the “Solar
Furnace.”

Pagr. 2. Respondent Champion Home Builders Co. is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Michigan, with its principal office and place of
business located at 5573 E. North Street, Dryden, Michigan.

Par. 3. Respondent has been engaged in the manufacture, offering
for sale, sale, and distribution of solar energy equipment. Respondent
has operated through distributors and dealers in more than 30 states.

PARr. 4. In the course and conduct of its business, respondent has
caused the said solar energy equipment, when sold, to be transported
from manufacturing plants located in various States of the United
States to dealers and distributors thereof located in various other
States of the United States. In the further course and conduct of its
business, respondent has disseminated and caused to be disseminated
by its dealers and distributors advertisements, promotional litera-
ture, and other written materials concerning respondent’s solar ener-
gy equipment by various means, including the insertion of
advertisements in magazines with national circulation and the distri-
bution of promotional materials to consumers, for the purpose of
inducing and in a manner likely to induce, directly or indirectly, the
purchase of said products in commerce. Respondent at all times men-
tioned herein has maintained a substantial course of trade in said
products in or affecting commerce, as “commerce” is defined in th
Federal Trade Commission Act, as amended. ’

PAr. 5. In the course and conduct of its business respondent has,
directly or by implication, through advertisements, promotional liter-
ature or other written materials, made representations as to the per-
formance, durability, reliability, and quality of its solar energy
equipment. Typical and illustrative of these statements and represen-
tations, but not all-inclusive thereof, are the following:

Respondent’s Solar Furnace “should work automatically with little or
no maintenance;”

Respondent’s Solar Furnace is “virtually maintenance free;”

* * * * %* * *

Respondent’s Solar Furnace is built “with quality longlife materials;”

* * * * * * *

Respondent’s Solar Furnace collector is built of “high temperature
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materials” and can withstand temperatures “up to 375° F.” without
damage;

* * * * * * *

Consumers “can have confidence in the Solar Furnace built and
backed by Champion Home Builders Company! . . .—60 Factories from
Coast to Coast!-—22-Year Record of High Quality Mass-Production!—
3,200 Dealers Nationwide to Provide Prompt Service!;”

Respondent’s Solar Furnace is “backed by a national network of
trained dealers;”

* * * * * * *

Respondent’s Solar Furnace has been “independently tested—3rd
party verification tests [were] completed by two professional engl-
neering firms;” and

Respondent’s Solar Furnace “has been completely tested by two inde-
pendent third-party engineering firms—Midwest Engineering and
Barber Nichols, both of Denver, Colorado.”

Par. 6. Through the use of the statements and representations set
forth in Paragraph Five, respondent has represented directly or by
implication that:

(1) Respondent’s Solar Furnace does not have any defect which
substantially impairs the reliability, durability, or performance of the
Solar Furnace;

(2) Little or no maintenance is required to keep Solar Furnaces in
operating condition;

(3) All Solar Furnaces and the materials and components thereln
are durable and reliable;

(4) Respondent’s Solar Furnace collector is not adversely affected by
high temperatures;

(5) Respondent has 60 factories producing solar energy equipment,
has a 22-year record of mass producing high-quality solar energy
equipment, and has 3,200 trained dealers nationwide to provide
prompt service on its solar energy equipment; and

(6) Competent, independently-conducted tests have verified the per-
formance or quality of respondent’s Solar Furnaces.

Par. 7. In truth and in fact:

(1) Respondent’s Solar Furnace suffers or may suffer from one or
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more defects, including but not limited to controller malfunctions,
foam insulation expansion, and wood frame outgassing, which sub-
stantially impair or may substantially impair the reliability, durabili-
ty, or performance of the Solar Furnace; :

(2) Respondent’s Solar Furnace and the components thereof experi-
ence a high rate of failure and require extensive maintenance and
repairs on a regular and continuing basis;

(3) Several of the materials and component parts in respondent’s
Solar Furnace are not durable or reliable;

(4) Respondent’s Solar Furnace collector is adversely affected by
high temperatures; '

(5) Respondent does not have and has never had 60 factories produc-
ing solar energy equipment; does not have and has never had a 22-
year record of mass producing high-quality solar energy equipment;
does not have and has never had 3,200 trained dealers nationwide to
service its solar energy equipment; and

(6) The performance or quality of respondent’s Solar Furnace has
not been verified by competent, independently conducted tests.

Therefore, the statements and representations set forth in Para-
graphs Five and Six were and are false, misleading, or deceptive.

PAr. 8. In the course and conduct of its business, respondent has,
directly or by implication, through advertisements and other promo-
tional materials, made representations as to the thermal performance
and cost recovery or “payback” potential of its solar energy equip-
ment. Typical and illustrative of these statements and representa-
tions, but not all-inclusive thereof, are the following:

Respondent’s Solar Furnace “has been shown to replace 45% to 90%
of annual home fuel needs of any present forced-air heating system
when used in conjunction with” respondent’s “Solar Insulation Pack-
age;” ~

Respondent’s Solar Furnace “provides 45% to 90% of your heat;”

* * * * * *® *

Respondent’s model 96 Solar Furnace will supply a projected 56 to 76
percent of the fuel requirements of a 5,000 degree day house in Wash-
ington, D.C,;

Respondent’s Solar Furnace has an “estimated percentage capabili-
ty” of providing 72 percent “of average heating requirements for the
270 day heating season” for a 1,000 square foot, 5,000 degree day
house in Washington, D.C;;
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* * * * * * *

Respondent’s model 96 Solar Furnace, “installed on a solar insulated
1,000 square foot home in Dover, Delaware,” will pay for itselfin eight
years; '

* * * * * * *

“Dollar for dollar, Btu for Btu,” respondent’s Solar Furnace “is the
best solar heating system available today;”

Respondent’s Solar Furnace “is an investment in real property, a
home improvement which has a tendency to become worth more and
more;” and

4

Respondent’s Solar Furnace tends “to go up in value year by year.’

Par. 9. At the time the representations and statements set forth in
Paragraph Eight were made, respondent did not possess and rely
upon a reasonable basis for such representations. Therefore, the rep-
resentations set forth in Paragraph Eight were and are deceptive,
misleading, or unfair.

Par. 10. The advertisements and promotional materials referred to
in Paragraph Eight represent, directly or by implication, that re-
spondent had a reasonable basis for making, at the time they were
made, the representations alleged in Paragraph Eight. In truth and
in fact, respondent had no reasonable basis for such representations.
Therefore, the representations set forth in Paragraph Eight were and
are deceptive, misleading, or unfair.

Par. 11. A significant number of Solar Furnaces are subject to or
potentially subject to one or more conditions which are costly to cor-
rect or may significantly affect the quality, reliability, durability or
performance of the Solar Furnaces. Such conditions include but are
not limited to controller malfunctions, motor malfunctions, foam in-
sulation expansion and air leakage, and wood frame outgassing. Re-
spondent knew or should have known and failed to disclose to
purchasers of Solar Furnaces facts which relate to the existence,
nature and extent of these conditions. Respondent’s failure to disclose
these material facts which, if known to prospective purchasers, would
have been likely to affect their purchasing decisions, was and is decep-
tive or unfair. .

Pag. 12. The use by respondent of the aforesaid false, misleading,
unfair, or deceptive statements, representations, acts, and practices,
and the placement in the hands of others of the means and instrumen-
talities by and through which others may have used the aforesaid
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false, misleading, unfair, or deceptive statements, representations,
acts, and practices, have had the capacity and tendency to mislead
consumers into the erroneous and mistaken belief that said state-
ments and representations are true and complete, and to induce a
substantial number of such persons to purchase from respondent said
solar energy equipment by reason of said erroneous and mistaken
belief. :

PAR. 13. The acts and practices of respondent as herein alleged, are
all to the prejudice and injury of the public and of respondent’s com-
petitors, and constitute unfair methods of competition and unfair and
deceptive acts and practices in or affecting commerce, in violation of
Section 5 of the Federal Trade Commission Act, as amended.

DECISION AND ORDER

The Commission having heretofore issued its complaint charging
the respondent named in the caption hereof with violation of Section
5 of the Federal Trade Commission Act, as amended, and the respond-
ent having been served with a copy of that complaint, together with
a notice of contemplated relief: and

The respondent, its attorney, and counsel for the Commission hav-
ing thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth in
the complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such com-
plamt and waivers and other provisions as requlred by the Commis-
sion’s Rules; and

The Secretary of the Commission having thereafter w1thdrawn this
matter from adjudication in accordance with Section 3.25(c) of its
Rules; and.

The Commission having considered the matter, having thereupon
accepted the executed consent agreement and placed such agreement
on the public record for a period of sixty (60) days, and having duly
considered the comments filed thereafter pursuant to Section 3.25(f)
of its Rules; and

Respondent and complaint counsel having thereafter submitted
modifications to the consent agreement by letter dated January 14,
1983; '

Now in further conformity with the procedure prescribed in Section
3.25(f) of its Rules, the Commission hereby makes the following juris-
dictional findings and enters the following order:

1. Respondent Champion Home Builders Co. is a corporation orga-
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nized, existing and doing business under and by virtue of the laws of
the State of Michigan, with its office and principal place of business
located at 5573 East North Street, in the City of Dryden, State of
Michigan.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

For purposes of this Order, the following definitions shall apply:

(1) Solar energy equipment shall mean all space heating or cooling

- or water heating equipment utilizing energy from the sun, including
but not limited to Solar Furnaces and solar collectors manufactured
by respondent, whether sold under the Champion brand name or
another brand name.

(2) Solar Furnaceshall mean the solar heating equipment manufac-
tured by respondent between approximately 1976 and 1979, consist-
ing of a self-contained A-frame structure with a collector and storage
compartment, including but not limited to equipment designated by
respondent, or possessing the same design and physical characteris-
tics as equipment designated by respondent, as models 96, 128, 160,
1500, 2000, and 2500, whether sold under the Champion brand name
or another brand name.

(3) Solar collectorshall mean the solar heating equipment manufac-
tured by respondent between approximately 1976 and 1979, consist-
ing of a glass-covered box with a dark absorber surface over which air

- can pass, including but not limited to the product marketed under the
name “Champion Vertafin Collector.”

(4) Solar collector system shall mean each distinct system of solar
collector(s), air handlers, and controls.

(5) As used in this Order, the requirement to cease and desist from
representing or misrepresenting shall include representing or mis-
representing orally, visually, in writing, or in any other manner,
directly or by implication.

(6) Competent and reliable scientific test shall mean a test in which
persons with skill and expert knowledge in the field to which the test

- pertains conduct the test and evaluate its results in an objective
manner using testing, evaluation, and analytical procedures that en-
sure accurate and reliable results.

(7) Purchaser shall mean any person who purchased a Solar Fur-
nace or solar collector for his or her own use as heating equipment or
as a demonstrator, and who did not sell any Solar Furnace or solar
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 collector (except for second-hand resale of the Solar Furnace or solar
collector purchased by such person for his or her own use). This term ‘
shall include any dealer as defined below who did not sell any Solar
Furnace or solar collector (except for second-hand resale of the Solar
Furnace or solar collector purchased by such dealer for his or her own
use). . N

(8) Dealer shall mean any person authorized by respondent, by a
distributor of respondent, or by a licensee or a distributor of a licensee
of International Solarthermics Corporation, to sell Solar Furnaces or
solar collectors to purchasers.

(9) Eligible direct purchaser shall mean any purchaser who pur-
chased a Champion brand name Solar Furnace or solar collector, as
new. This term shall not include any purchaser who, prior to April 1,
1982, waived all claims with respect to the Solar Furnace or solar
collector in exchange for monetary compensation, or who received a
judgment in a court of law for monetary damages or for a full or
partial refund of the purchase price in an action against respondent

~ with respect to the Solar Furnace or solar collector. ‘

(10) Eligible direct dealer shall mean any dealer who purchased a
Champion brand name Solar Furnace or solar collector, as new, for
his or her own use as heating equipment or as a demonstrator, and
who sold at least one but less than three Solar Furnaces and solar
collectors to purchasers. This term shall not include any dealer who,
prior to April 1, 1982, waived all claims with respect to the Solar
Furnace or solar collector in exchange for monetary compensation, or
who received a judgment in a court of law for monetary damages or
for a full or partial refund of the purchase price in an action against
respondent with respect to the Solar Furnace or solar collector.

(11) Eligible licensee purchaser shall mean any purchaser who pur-
chased a Solar Furnace or solar collector of a brand name other than
Champion, as new. This term shall not include any purchaser who,
prior to April 1, 1982, waived all claims with respect to the Solar
Furnace or solar collector in exchange for monetary compensation, or
who received a judgment in a court of law for monetary damages or
for a full or partial refund of the purchase price in an action against
respondent with respect to the Solar Furnace or solar collector.

PART 1

It is ordered, That respondent Champion Home Builders Co., a
corporation, its successors and assigns, and its officers, agents, repre-
‘sentatives, and employees, directly or through any corporation, sub-
sidiary, division, or other device, in connection with the manufacture,
advertising, offering for sale, sale, or distribution of any solar energy
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‘equipment in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act, as amended, do forthwith cease and
desist from:

A. Representing in any manner that:

(1) Respondent’s solar energy equipment does not have any defect
which substantially impairs the reliability, durability, or perform-
ance of the equipment; _

(2) Little or no maintenance is required to keep respondent’s solar
energy equipment in operating condition;

~ (3) Respondent’s solar energy equipment, or any material or compo-
nent thereof, is durable or reliable;

(4) Respondent’s solar energy equipment, or any material or compo-
nent thereof, is not adversely affected by high temperatures;

(5) Respondent has 60 factories producing solar energy equipment,

“has a 22-year record of mass producing solar energy equipment, or has
3,200 trained dealers nationwide to provide prompt service on its
solar energy equipment; or

(6) Competent, independently conducted tests have verified the per-
formance or quality of respondent’s solar energy equipment;

unless such representation is true, and unless, at the time that the
representation is made, respondent possesses and relies upon a
competent and reliable scientific test or other objective material
which substantiates the representation.

B. Representing in any manner the thermal or economic perform-
ance or efficiency, energy savings, heat output, cost recovery, “pay-
back” potential, or investment potential of respondent’s solar energy
equipment unless such representation is true, and unless, at the time
that the representation is made, respondent possesses and relies upon
a competent and reliable scientific test or other objective material
which substantiates the representation. -

- C. Misrepresenting in any manner:

(1) The reliability, durability, performance capabilities, or mainte-
nance requirements of respondent’s solar energy equipment;

(2) The production capabilities, manufacturing experience, or ser-
vice capabilities of respondent relating to solar energy equipment; or
- (3) The results or conclusions of any test upon which respondent
relies to substantiate any representation relating to solar energy
equipment. '
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It is further ordered, That respondent shall:

A. Within 45 days after the date of service of this Order, determine
the names and last known addresses of all purchasers and the names
and last known addresses of all dealers. In making these determina-
tions, respondent shall search all relevant records in its possession,
custody, or control, and shall obtain and search all relevant service
~ and repair records maintained by International Solar Technologies,
Inc. as of the date of service of this Order.

B. Send by first-class mail, address correction requested, within 45
days after the date of service of this Order, to the last known address
of each purchaser and dealer identified by respondent pursuant to
Subpart A of this Part or identified by the Federal Trade Commission
or its staff, a notice package consisting of: (i) a copy of the letter
attached to this Order as Attachment A, incorporated herein by refer-
ence, with the return date filled in; (ii) a copy of the questionnaire
form attached to this Order as Attachment B, incorporated herein by
reference, with the return date filled in; (iii) a self-addressed, postage-
paid envelope; and (iv) an envelope containing the materials described
in subsections (i) through (iii) and bearing the legend “CHAMPION
SOLAR PROGRAM, IMPORTANT CASH SETTLEMENT OFFER.”
For the purposes of this Subpart, the return date shall be the date 90
days after the date of service of this Order. _

Respondent shall also send by first-class mail a notice package to
each person who, within 85 days after the date of service of this Order,
contacts respondent or about whom respondent receives information
indicating that the person may be a purchaser or dealer, and who has
not received a notice package or received a notice package but subse-
quently lost it. The notice package shall be sent within five days after
respondent’s receipt of the contact or information.

Provided that respondent may refrain from sending a notice pack-
age to any person identified pursuant to Subparts A or B of this Part
who respondent’s records conclusively show is not an eligible direct
purchaser, eligible direct dealer, or eligible licensee purchaser.

C. Determine all eligible direct purchasers, eligible direct dealers,
and eligible licensee purchasers. These determinations shall be based
upon all information received by respondent from returned Attach-
ment B questionnaires, and all other information in respondent’s
possession, as of the date 105 days after the date of service of this
Order.

Provided that respondent may determine that a person is or is not
an eligible direct purchaser, eligible direct dealer, or eligible licensee
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purchaser notwithstanding the information provided by such person
in an Attachment B form if respondent’s records conclusively show
that the person does or does not meet the definition of eligible direct
purchaser, eligible direct dealer, or eligible licensee purchaser as set
forth in Definitions (9), (10), and (11) of this Order.

D. Determine a tentative cash settlement amount for each eligible
direct purchaser and eligible direct dealer identified pursuant to Sub-
part C of this Part. The tentative cash settlement amounts shall be
determined according to the status of the person at the time of pur-
chase of each Solar Furnace or solar collector and shall consist of the
following:

(1) $1500 for each Solar Furnace or solar collector system purchased
by an eligible direct purchaser who currently owns the unit(s) or who
disposed of the unit(s) not for value;

(2) $1000 for each Solar Furnace or solar collector system purchased
by an eligible direct purchaser and subsequently disposed of for value;
and
(8) $750 for each Solar Furnace or solar collector system purchased
by an eligible direct dealer which was purchased for the dealer’s own
use, either as heating equipment or as a demonstrator.

Provided that if the aggregate dollar value of all tentative cash
settlements determined pursuant to subsections (1) through (3) of this
Subpart exceeds $375,000, then each tentative cash settlement shall
be prorated by multiplying the tentative cash settlement amount by
the ratio of $375,000 to the aggregate dollar value of all tentative cash
settlements determined pursuant to subsections (1) through (3).

E. Determine a tentative cash settlement amount for each eligible
licensee purchaser identified pursuant to Subpart C of this Part. The
tentative cash settlement amounts shall be determined according to
the status of the person at the time of purchase of each Solar Furnace
or solar collector and shall consist of the following:

(1) $750 for each Solar Furnace or solar collector system purchased
by an eligible licensee purchaser who currently owns the unit(s) or
who disposed of the unit(s) not for value; and '

(2) $500 for each Solar Furnace or solar collector system purchased
by an eligible licensee purchaser and subsequently disposed of for
value.

Provided that if the aggregate dollar value of all tentative cash
settlements determined pursuant to subsections (1) and (2) of this
Subpart exceeds $150,000 plus any remaining portion of the $375,000
amount provided in Subpart D, then each tentative cash settlement
shall be prorated by multiplying the tentative cash settlement
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amount by the ratio of $150,000 plus any remaining portion of the
$375,000 amount to the aggregate dollar value of all tentative cash
settlements determined pursuant to subsections (1) and (2).

F. Send by first-class mail, within 125 days after the date of service
of this Order, to each eligible direct purchaser, eligible direct dealer,
and eligible licensee purchaser who is determined pursuant to Sub-
part C of this Part: (i) a copy of the letter attached to this Order as
Attachment C, incorporated herein by reference, with the tentative
cash settlement amount and the return date filled in; (ii) a copy of the
acceptance and waiver form attached to this Order as Attachment D,
incorporated herein by reference, with the tentative cash settlement
amount, the return date, and the date of the Attachment C letter
filled in; and (iii) a self-addressed, postage-paid envelope. The tenta-
tive cash settlement amount shall be determined as provided in Sub-
parts D and E of this Part. For the purposes of this Subpart, the return
date shall be the date 155 days after the date of service of this Order.

G. Send by first-class mail, within 180 days after the date of service
of this Order, a cash settlement check to each eligible direct purchaser
and eligible direct dealer who returned to respondent a signed Attach-
ment D form which was received by respondent on or before the date
170 days after the date of service of this Order. Each cash settlement
shall be in the amount determined as provided in Subpart D, subsec-
tions (1) through (8) of this Part, and shall be determined according
to the status of the person at the time of purchase of each Solar
Furnace or solar collector. '

Provided that if the aggregate dollar value of all cash settlements
as determined above exceeds $375,000, then each cash settlement
shall be prorated by multiplying the cash settlement amount by the
ratio of $375,000 to the aggregate dollar value of all cash settlements
as determined above.

H. Send by first-class mail, within 240 days after the date of service
of this Order, a cash settlement check to each eligible licensee pur-
chaser who returned to respondent a signed Attachment D form
which was received by respondent on or before the date 170 days after
the date of service of this Order. Each cash settlement shall be in the
amount determined as provided in Subpart E, subsections (1) and (2)
of this Part, and shall be determined according to the status of the
person at the time of purchase of each Solar Furnace or solar collec-
tor.

Provided that if the aggregate dollar value of all cash settlements
as determined above exceeds $150,000 plus any undistributed portion
of the $375,000 fund provided in Subpart G of this Part, then each
cash settlement shall be prorated by multiplying the cash settlement

amount by the ratio of $150,000 plus any undistributed portion of the
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$375,000 fund to the aggregate value of all cash settlements as deter-
mined above. ‘

I. Send by first-class mail to each person who, within 86 to 270 days
after the date of service of this Order, contacts respondent or about
whom respondent receives information indicating that the person
may be.a purchaser or dealer, and who has not received a notice
package as provided in Subpart B or who received a notice package
as provided in Subpart B but subsequently lost it, a notice package
consisting of: (i) a copy of the letter attached to this Order as Attach-
ment E, incorporated herein by reference, with the return date filled
in; (ii) a copy of Attachment B, with the return date filled in; (iii) a
- self-addressed, postage-paid envelope; and (iv) an envelope containing
the materials described in subsections (i) through (iii) and bearing the
legend “CHAMPION SOLAR PROGRAM, IMPORTANT CASH SET-
TLEMENT OFFER.” For the purposes of this Subpart, the return
date shall be the date 275 days after the date of service of this Order.
The notice package shall be sent within five days after respondent’s
receipt of the contact or information.

Provided that respondent may refrain from sending a notice pack-
age to any person who respondent’s records conclusively show is not
an eligible direct purchaser, eligible direct dealer, or eligible licensee
purchaser. v

dJ. Determine all additional eligible direct purchasers, eligible direct
dealers, and eligible licensee purchasers. These persons shall include
(i) persons whose Attachment B forms were received by respondent
subsequent to the date 105 days after the date of service of this Order,
and (ii) persons whose Attachment D forms were received by respond-
ent subsequent to the date 170 days after the date of service of this
Order. The determinations shall be based upon all information re-
ceived by respondent from returned Attachment B questionnaires,
and all other information in respondent’s possession, as of the date
290 days after the date of service of this Order.

Provided that respondent may determine that a person is or is not
an eligible direct purchaser, eligible direct dealer, or eligible licensee
purchaser notwithstanding the information provided by such person
in an Attachment B form if respondent’s records conclusively show
that the person does or does not meet the definition of eligible direct
purchaser; eligible direct dealer, or eligible licensee purchaser as set
forth in Definitions (9), (10), and (11) of this Order. v

K. Determine a tentative cash settlement amount for each eligible
direct purchaser, eligible direct dealer, and eligible licensee purchas-
er identified pursuant to Subpart J of this Part. The tentative cash
settlement amounts shall be determined according to the status of the
person at the time of purchase of each Solar Furnace or solar collector
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and shall consist of those amounts specified in Subpart D, subsections
(1) through (3) and Subpart E, subsections (1) and (2) of this Part.

Provided that if the aggregate dollar value of all tentative cash
settlements determined above exceeds $25,000 plus any undistributed
portion of the $375,000 and $150,000 funds provided in Subparts G
and H of this Part, then each tentative cash settlement shall be
prorated by multiplying the tentative cash settlement amount by the
ratio of $25,000 plus any undistributed portion of the $375,000 and
$150,000 funds to the aggregate value of all cash settlements as deter-
mined above.

L. Send by first-class mail, within 310 days after the date of service
of this Order, to each eligible direct purchaser, eligible direct dealer
and eligible licensee purchaser who is determined pursuant to Sub-
part J(i) of this Part: (i) a copy of Attachment C, with the tentative
cash settlement amount and the return date filled in; (i) a copy of
Attachment D, with the tentative cash settlement amount, the return
date, and the date of the Attachment C letter filled in; and (iii) a
self-addressed, postage-paid envelope. The tentative cash settlement
amount shall be determined as provided in Subpart K of this Part. For
the purposes of this Subpart, the return date shall be the date 340
days after the date of service of this Order.

M. Send by first-class mail, within 310 days after the date of service
of this Order, to each eligible direct purchaser, eligible direct dealer
and eligible licensee purchaser who is determined pursuant to Sub-
part J(ii) of this Part and whose new tentative cash settlement
amount is less than the tentative cash settlement amount previously
determined for that person pursuant to Subpart D or E of this Part:
(i) a copy of the letter attached to this Order as Attachment F, incor-
porated herein by reference, with the new tentative cash settlement
amount and the return date filled in; (ii) a copy of Attachment D, with
the new tentative cash settlement amount, the return date, and the
date of the Attachment F letter filled in; and (iii) a self-addressed,
postage-paid envelope. The new tentative cash settlement amount
shall be determined as provided in Subpart K of this part. For the
purposes of this Subpart, the return date shall be the date 340 days
after the date of service of this Order.

N. Send by first-class mail, within 365 days after the date of service
of this Order, a cash settlement check to each eligible direct purchas-
er, eligible direct dealer, and eligible licensee purchaser who did not
receive a cash settlement check as provided in Subparts I and J, and
who returned to respondent a signed Attachment D form which was
received by respondent on or before the date 355 days after the date
of service of this Order. Each cash settlement shall be in the amount
determined as provided in Subpart D, subsections (1) through (3) and
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Subpart E, subsections (1) and (2) of this Part, and shall be determined
according to the status of the person at the time of purchase of each
Solar Furnace or solar collector.

Provided that if the aggregate dollar value of all cash settlements
as determined above exceeds $25,000 plus any undistributed portion
of the $375,000 and $150,000 funds provided in Subparts G and H of
this Part, then each cash settlement shall be prorated by multiplying
the cash settlement amount by the ratio of $25,000 plus any undis-
tributed portion of the $375,000 and $150,000 funds to the aggregate
value of all cash settlements as determined above. ,

0. Send by first-class mail a copy of the letter attached to this Order
as Attachment G, incorporated herein by reference, with the appro-
priate box checked, to each person who is determined to be ineligible
for a cash settlement under the provisions of this Order or whose
Attachment D form was not received by respondent on or before the
date 355 days after the date of service of this Order. The copy of
Attachment G shall be sent within ten days after the determination
of ineligibility is made or the Attachment D form is received by re-
spondent. ‘

P. Use all reasonable efforts to determine the correct and complete
name and last known address of a purchaser or dealer in each in-
stance where the records searched by respondent do not provide cor-
rect or complete information, and use all reasonable efforts to
determine the correct eligibility and status of a person in each in-
stance where the returned Attachment B form contains insufficient,
ambiguous, or conflicting information. Such efforts shall include, but
not be limited to, searches of respondent’s records and requests for
additional information by mail or telephone calls.

Q. In each instance where a letter or notice package provided for
by Part II of this Order is returned by the Post Office undelivered and
respondent is provided with a corrected address, remail the letter or
notice package to the corrected address within five days after respond-
ent’s receipt of the corrected address from the Post Office.

R. Establish and maintain a telephone number which persons may
call to receive information and materials relating to the programs
provided in this Part and in Part III of this Order.

PART III

It is further ordered, That respondent shall:

A. Within 45 days after the date of service of this Order, determine
the names and original addresses of all persons who purchased Solar
Furnaces or solar collectors, including purchasers, dealers, distribu-
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tors of respondent, licensees of International Solarthermics Corpora-
tion, and distributors of licensees of International Solarthermics Cor-
poration. In making these determinations, respondent shall search all
relevant records in its possession, custody, or control.

B. Send by third-class mail, within 45 days after the date of service
of this Order, to the original address of each person who purchased
a Solar Furnace or solar collector identified by respondent pursuant
to Subpart A of this Part or identified by the Federal Trade Commis-
sion or its staff, a warning package consisting of: (i) a copy of the letter
attached to this Order as Attachment H, incorporated herein by refer-
ence; (ii) two copies of the sign attached to this Order as Attachment
I, incorporated herein by reference, consisting of a white self-adhesive
label of latex impregnated material, no smaller than four inches by
six inches, with the first line printed in red in thirty-six point type and
the second line printed in red in twenty-four point type; and (iii) an
envelope containing the materials described in subsections (i) and (ii)
bearing the legend “IMPORTANT SOLAR EQUIPMENT WARN-
ING” and addressed as follows: “(Name of Person) or Current Resi-
dent.”

Respondent shall also send by first-class mail a warning package to
each person who, within 365 days after the date of service of this
Order, contacts respondent or about whom respondent receives infor-
mation indicating that the person may be a current owner of a Solar
Furnace or solar collector, and who has not received a warning pack-
age or who received a warning package but subsequently lost it. The
warning package shall be sent within five days after respondent’s
receipt of the contact or information.

Provided that respondent shall substitute on the envelope contain-
ing copies of Attachments H and I the name of the current owner of
the Solar Furnace or solar collector for the name of the person who
purchased the Solar Furnace or solar collector, if respondent’s records
show that the person who purchased the Solar Furnace or solar collec-
tor no longer owns the unit and if respondent’s records contain the
name of the current owner.

Provided that respondent may refrain from sending a warning
package to any person identified pursuant to Subpart A of this Part
who respondent’s records conclusively show is not a current owner of
a Solar Furnace or solar collector.

C. Use all reasonable efforts to determine the correct and complete
name and original address of a person who purchased or owns a Solar
Furnace or solar collector in each instance where the records
searched by respondent do not provide correct or complete informa-
tion. Such efforts shall include, but not be limited to, searches of
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respondent’s records and requests for additional information by mail
or telephone calls.

PART IV

It is further ordered, That:

A. Respondent shall maintain documents and records demonstrat-
ing the manner and form of respondent’s compliance with Part I of
this Order, including:

(1) Documentation in support of and upon which respondent relies
in making any representation concerning the reliability, durability or
performance of solar energy equipment, and any other documenta-
tion which contradicts, qualifies, or otherwise calls into question any
representation concerning the reliability, durability or performance
of solar energy equipment, included in advertising or sales promotion-
al materials disseminated by respondent or by any officer, representa-
tive, agent, employee, subsidiary, or division of respondent;

(2) Documentation or written results of tests performed in connec-
tion with carrying out the provisions of Part I, Subparts A and B of
this Order.

Such documentation shall be retained by respondent for a period of
three (3) years from the date such advertising or sales promotional
materials were last disseminated, and may be inspected by the Com-
mission or its staff upon reasonable notice.

B. Respondent shall maintain documents and records demonstrat-
ing the manner and form of respondent’s compliance with Parts II
and III of this Order, including but not limited to those reflecting:

(1) Efforts made and actions taken by respondent to identify, locate,
contact, and provide cash settlements to persons as provided in Part
II of this Order;

(2) Efforts made and actions taken by respondent to identify, locate
and mail notices to addresses and persons as provided in Part III of
this Order;

(3) The names, original addresses, and last known addresses of all
persons required to be determined as provided in Part II, Subparts A
- and P and Part III, Subparts A and C of this Order;

(4) The name and address of each person to whom a notice package
is sent as provided in Part II, Subparts B and I of this Order;

(5) The name and address of each person who is determined to be
eligible and each person who is determined to be ineligible for a cash
settlement as provided in Part II, Subparts B, C, I and J of this Order;

(6) The name and address of each person who receives a cash settle-
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ment as provided in Part II, Subparts G, H and N of this Order, and
the amount of each refund;

(7) The Attachment B and Attachment D forms returned to re-
spondent as provided in Part II, Subparts C, G, H, J and N of this
Order;

(8) Any information used in making determinations of eligibility
and ineligibility as provided in Part II of this Order;

(9) The name and address of each person who disputes a determina-
tion of ineligibility or cash settlement amount made as provided in
Part II of this Order, the nature of such person’s dispute, and the
resolution of the dispute;

(10) All written communications, and a log of all telephonic com-
" munications which includes a summary of the communications, be-
tween respondent and any person relating to the programs provided
in Parts II and III of this Order; ,

(11) The name and address of each person to whom an Attachment
H letter is sent as provided in Part III of this Order.

Such documents and records shall be maintained by respondent for
a period of three (3) years from the date of the creation of the docu-
ment or record, and may be inspected by the Commission or its staff
upon reasonable notice.

PART V

It is further ordered, That respondent shall forthwith distribute a
copy of this Order to each of its operating divisions, to its successors
and assigns, and to each of its officers, agents, representatives, or
employees who have sales, marketing, advertising, servicing, warran-
ty, or policy responsibilities with respect to the subject matter of this
Order.

PART VI

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to the effective date of any proposed
change in respondent such as dissolution, assignment, or sale, result-
ing in the emergence of a successor corporation, the creation or disso-
lution of subsidiaries, or any other change in the corporation which
may affect compliance obligations arising out of this Order.
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PART VII

It is further ordered, That respondent shall, within sixty (60) days
after the date of service of this Order, and within eighteen months
after the date of service of this Order, file with the Commission a
report, in writing, signed by respondent, setting forth in detail the
manner and form in which it has complied with this Order.

ATTACHMENT A

[Champion letterhead] [Date]
Dear

Our records show that you may have purchased a Solar Furnace or solar collector
manufactured by Champion Home Builders Co. Champion has recently started a pro-
gram to offer cash settlements of at least several hundred dollars each to certain people
who purchased solar energy equipment sold under the “Champion” and other brand
names. You may be eligible for a cash settlement under this program. Please read this
letter and follow the steps listed below.

This program is part of an agreement between the Federal Trade Commission (FTC)
and Champion. The FTC had alleged that Champion’s Solar Furnaces and solar collec-
tors did not provide as much heat as represented and required a great deal of mainte-
nance and repairs. Although Champion does not admit this is true, we have agreed to
offer these cash settlements.

HOW TO APPLY
In order to apply for a cash settlement, you must do the following:

(1) Fill out the enclosed questionnaire completelj. This will be used to determine your
eligibility for the cash settlement.

(2) If you owned more than one Solar Furnace or solar collector system, make extra
copies of the questionnaire and fill out one for each Solar Furnace or solar collector
system you owned.

(3) Return the completed questionnaire to us in the enclosed envelope. You must mail
the questionnaire back to us by [return date] to ‘make sure you are considered for the
full settlement for which you may be eligible. If you are eligible for a cash settlement
but we do not receive your completed questionnaire in time, you may get a lesser
amount or you may get nothing.

Even if you no longer own the Solar Furnace or solar collector, or you were a dealer,
or you bought a non-Champion brand, you may still be eligible for a cash settlement.
Please fill out the questionnaire so that you may be considered.

HOW TO OBTAIN YOUR CASH SETTLEMENT

Once we receive your completed questionnaire, we will determine if you are eligible
for a cash settlement and let you know in writing within the next three months. If you
are eligible, we will also tell you how much the settlement will be. Please let us know
if you change your address in the next several months, so we can contact you again.

You will nothave to return your Solar Furnace or solar collector if you decide to take
the cash settlement. However, you will have to sign a waiver form which we will send
you. By signing the waiver you will give up any rights you may have remaining under
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a warranty if you got a warranty from Champion. You will also give up your right to
sue Champion for any existing claims you may have relating to your Solar Furnace or
solar collector.

If you have any questions about this program, please contact:

Champion Solar Program

c¢/o Champion Home Builders Co
5573 E. North Street

Dryden, Michigan 48428

[Telephone number]

Remember: You must mail the completed questionnaire to us by [return date]. Also,
please remember to let us know if you change your address.

Sincerely yours,

Champion Home Builders Co.

Enclosures
ATTACHMENT B

QUESTIONNAIRE

Please print your name, address, and telephone number. Then, answer the questions
below by putting an “X” in the proper box.

Fill out a separate questionnaire form for each Solar Furnace or solar collector
system you have owned. If you were a dealer, fill out a quéstionnaire form for each Solar
Furnace or solar collector system you had for your own use as heating equipment or
as a demonstrator.

Name: Telephone:
Address:

Zip Code:

1. Have you or your family ever bought a Solar Furnace or solar collector for your
own use as heating equipment or as a demonstrator? (Answer yes if you bought
the unit by itself or with your home.)

[ 1Yes [ INo
If yes, from whom did you buy it?

NOTE: If you answered yes, please answer the following questions. If you an-
swered no, please skip to Question 11.
2.  Did you buy the Solar Furnace or solar collector as new?

[ ]VYes [ 1No
3.  What is the brand name of the Solar Furnace or solar collector?
[ ] Champion [ ] Other (please specify):

4. If you own or owned a Solar Furnace, does the outside surface look like
[ ] Aluminum or metal with a brown wood-grain pattern?
[ ] Wood, fiberglass or other non-metallic material?
[ ] Other (please specify):

5. Whatis the serial number of your Solar Furnace or solar collector?




336 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 101 F.T.C.

NOTE: The serial number should appear on your warranty registration form. If
you can’t find your serial number, leave this answer blank.

6. Do you still own the Solar Furnace or solar collector?
[ 1Yes [ ] No

7. If the answer to question 6 is no, did you:
[ 1 Sell the unit (either by itself or with your home)?
[ ] Dispose of the unit without selling it or receiving any compensation?
NOTE: If you sold the unit to someone else, please provide the name and address
of the buyer:

8. Were you ever a dealer for Solar Furnaces?
[ 1 Yes (please specify brand name of equipment you sold):

[ 1No
" NOTE: If you answered ves, please answer the follewing questions. If you an-
swered no, please skip to Question 11.
9. Did you buy the Solar Furnace or solar collector described above before you
became a Solar Furnace dealer?
[ ] Yes [ 1 No
10. How many Solar Furnaces and Champion solar collector systems did you sell? (Do
not count any units you bought for your own use and later sold second-hand.)
[ 1None [ ]Oneor two [ ]More than two :
11. Do you know anyone else who bought a Solar Furnace or Champion solar collec-
tor? If so, please provide their names and addresses:

This completes our questions. If you have a copy of your bill of sale, warranty form,
or other evidence of purchase, please enclose it with this form in the envelope we have
provided. If you do not have anything like this, please return the form anyway. Evi-
dence of purchase is not required for you to be eligible for a cash settlement, but will
help us in reviewing your eligibility.

REMEMBER:YOU MUST FILL OUT THIS FORM AND MAIL IT TO US BY [return
date] TO BE ELIGIBLE FOR A FULL CASH SETTLEMENT.

ATTACHMENT C

[Champion letterhead] [Date]

Dear

As part of an agreement with the Federal Trade Commission (FTC), Champion Home
Builders Co. is offering cash settlements to certain people who purchased Solar Fur-
naces and solar collectors manufactured by Champion. We have reviewed our records
and the questionnaire that you returned and have determined that you are eligible for
a cash settlement under this program. i

AMOUNT OF YOUR CASH SETTLEMENT

The tentative amount of your cash settlement is [tentative cash settlement amount].
This amount was determined based on the number of Solar Furnaces or solar collectors
you purchased and the circumstances under which you purchased them. The amount
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of money you will actually receive may increase slightly if someone who is eligible
decides not to accept a settlement, but this amount will not be lowered.

HOW TO OBTAIN YOUR CASH SETTLEMENT

In order to obtain your cash settlement, you must sign and return the enclosed form
entitled “Notice of Acceptance of Cash Settlement and Waiver of Claims.” Please read
this form and make your decision carefully. By signing and returning this form and
accepting your cash settlement, you give up any rights you may have remaining under
a warranty if you got a warranty from Champion. You also give up your right to sue
Champion for any existing claims you may have relating to your Solar Furnace or solar
collector.

If you decide to accept the cash settlement and give up these rights, please sign the
form and return it to us in the enclosed envelope. You must mail the signed form back
to us by [return date] to make certain you receive your settlement. We will then mail
you a check within the next two to four months. If we do not receive your signed form
in time, you may get a smaller cash settlement or you may get nothing.

If you decide not to accept the cash settlement, please do not return the form. You
will not give up any rights and you will not receive any money.

If you have any questions about this program, or if you change your address, please
contact:

Champion Solar Program

¢/o Champion Home Builders Co.
5573 E. North Street

Dryden, Michigan 48428

[Telephone number]
Remember: You must mail the signed waiver form to us by [return date].

Sincerely yours,

Champion Home Builders Co.

Enclosures
ATTACHMENT D

NOTICE OF ACCEPTANCE OF CASH SETTLEMENT ANb WAIVER OF CLAIMS

I hereby accept Champion’s offer of a cash settlement, as contained in its letter of .
[date of Attachment C or F letter], in an amount not less than [tentative cash settlement
amount]. :

In consideration of this cash settlement, I hereby release and discharge Champion
Home Builders Co., its successors and assigns, and its directors, officers, agents, repre-
sentatives, and employees, and its divisions and other subsidiaries, from any and all
claims of every name and nature relating to solar energy equipment manufactured and
sold by Champion Home Builders Co., including any claims I may have under any
express or implied warranty, including any warranty of merchantability or fitness for
particular use, from the beginning of time to the date of this instrument and forever
after, except any claims for future personal injury or future property damage relating
to the solar energy equipment.
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(Date) (Signature)
(Name)
(Address)

(City, State and Zip Code)
REMEMBER: YOU MUST SIGN THIS FORM AND MAIL IT TO US BY [return date].

ATTACHMENT E

[Champion letterhead] - [Date]
Dear

Our records show that you may have purchased a Solar Furnace or solar collector
manufactured by Champion Home Builders Co. Champion has recently started a pro-
gram to offer cash settlements of at least several hundred dollars each to certain people
who purchased solar energy equipment sold under the “Champion” and other brand
names. You may be eligible for a cash settlement under this program. Please read this
letter and follow the steps listed below.

This program is part of an agreement between the Federal Trade Commission (FTC)
and Champion. The FTC had alleged that Champion’s Solar Furnaces and solar collec-
tors did not provide as much heat as represented and required a great deal of mainte-
nance and repairs. Although Champion does not admit this is true, we have agreed to
offer these cash settlements.

HOW TO APPLY
In order to apply for a cash settlement, you must do the following:

(1) Fill out the enclosed questionnaire completely. This will be used to determine your
eligibility for the cash settlement.

(2) If you owned more than one Solar Furnace or solar collector system, make extra
copies of the questionnaire and fill out one for each Solar Furnace or solar collector
system you owned.

(3) Return the completed questionnaire to us in the enclosed envelope. You must mail
the questionnaire back to us by [return date] to make sure you are considered for the
full cash settlement for which you may be eligible. If you are eligible for a cash
settlement but we do not receive your completed questionnaire in time, you will receive
no cash settlement.

Even if you no longer own the Solar Furnace or solar collector, or you were a dealer,
or you bought a non-Champion brand, you may still be eligible for a cash settlement.
. Please fill out the questionnaire so that you may be considered.

HOW TO OBTAIN YOUR CASH SETTLEMENT

Once we receive your completed questionnaire, we will determine if you are eligible
for a cash settlement and let you know in writing within the next several months. If
you are eligible, we will also tell you how much the settlement will be. Please let us
know if you change your address in the next several months, so we can contact you
again.

You will nothave to return your Solar Furnace or solar collector if you decide to take
the cash settlement. However, you will have to sign a waiver form which we will send
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you. By signing the waiver you will give up any rights you may have remaining under
a warranty if you got a warranty from Champion. You will also give up your right to
sue Champion for any existing claims you may have relating to your Solar Furnace or
solar collector.

If you have any questions about this program, please contact:

Champion Solar Program

¢/0 Champion Home Builders Co.
5573 E. North Street

Dryden, Michigan 48428

[Telephone number]

Remember:  You must mail the completed questionnaire to us by [return date]. Also,
please remember to let us know if you change your address.

Sincerely yours,

Champion Home Builders Co.

Enclosures
ATTACHMENT F

[Champion letterhead) [Date]
Dear

As part of an agreement with the Federal Trade Commission, Champion Home
Builders Co. is offering cash settlements to certain people who purchased Solar Fur-
naces and solar collectors manufactured by Champion. Some time ago, we sent you a
letter notifying you of your eligibility for a cash settlement under this program. We also
sent you a form to sign in order to accept your cash settlement. .

We have received back your signed acceptance form. Unfortunately, we did not
receive it in time to include you in the first group of people eligible for cash settlements.
For that reason, the amount of the cash settlement you can receive has changed. We
are sending you this letter to notify you of the change in your cash settlement, and to
obtain your approval of the new amount.

AMOUNT OF YOUR CASH SETTLEMENT

The tentative amount of your cash settlement is now [tentative cash settlement
amount]. The amount of money you will actually receive may increase slightly if
someone who is eligible decides not to accept a settlement, but this amount will ot be
lowered.

wa TO OBTAIN YOUR CASH SETTLEMENT

In order to obtain your cash settlement, you must sign and return the enclosed form
entitled “Notice of Acceptance of Cash Settlement and Waiver of Claims.” You must
do this even though you previously signed and returned a form.

Please read this form and make your decision carefully. By signing and returmng,
this form and accepting your cash settlement, you give up any rights you may have
remaining under a warranty if you got a warranty from Champion. You also give up
your right to sue Champion for any existing claims you may have relating to your Solar
Furnace or solar collector.
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If you decide to accept the cash settlement and give up these rights, please sign the
form and return it to us in the enclosed envelope. You must mail the signed form back
to us by [return date] to make certain you receive your settlement. We will then mail
you a check within the next two months. If we do not receive your signed form in time,
you will receive no cash settlement. ’

If you decide not to accept the cash settlement, please do not return the form. You
will not give up any rights and you will not receive any money.

If you have any questions about this program, or if you change your address, please
contact:

Champion Solar Program

¢/o Champion Home Builders Co.
5573 E. North Street

Dryden, Michigan 48428

[Telephone number]
Remember:  You must mail the signed waiver form to us by [return date]:

Sincerely,

Champion Home Builders Co.

Enclosures
ATTACHMENT G

[Champion letterhead] [Date]
Dear

As part of an agreement with the Federal Trade Commission (FTC), Champion Home
Builders Co. is offering cash settlements to certain people who purchased Solar Fur-
naces and solar collectors manufactured by Champion. We have reviewed our records
and the questionnaire that you returned and have determined that you are not eligible
for this program, for the following reason:

[ ] Your Solar Furnace or solar collector was not manufactured by Champion.

[ 1 You are not the original purchaser.

[ 1 You were a Champion dealer and sold three or more Solar Furnaces or solar
collectors.

[ 1 You were a dealer of an International Solarthermics Corporation licensee
and sold one or more Solar Furnaces or solar collectors.

[ ] You previously received a refund or monetary award from Champion.

[ ] Your information was received after the program had ended.

[ ] Other:

If you believe that our determination is incorrect, please contact:

Champion Solar Program

¢/o Champion Home Builders Co.
5573 E. North Street

Dryden, Michigan 48428

[Telephone number]
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For a copy of the FTC agreement, write:

Federal Trade Commission
Public Reference Branch -
Room 130

Washington, D.C. 20580

We regret that we cannot be of assistance to you.

"Sincerely yours,

Champion Home Builders Co.
ATTACHMENT H

[Champion letterhead] [Date]
Dear Sir/Madam:

Our records indicate that you méy own solar ,,energ;’y equipment manufactured by
Champion Home Builders Co. As a result, we are sending you this important notice
about your equipment.

IMPORTANT WARNING

Your Champion solar equipment contains wood .and other flammable materials.
Federal Government Agencies have recently expressed concern that wood in solar
collectors may ignite when exposed to excessive heat over a long period of time. Al-
though we do not expect a fire would occur under normal operating conditions, we
recommend that these precautionary steps be-taken.

1. CLOSE THE REFLECTOR SHIELD WHEN YOUR SOLAR EQUIPMENT IS NOT IN USE.

Always cover the collector when the unit is not operating to prevent build-up of
excessive heat. Close the reflector shield to cover the collector during months you are
not using your equipment. The reflector shield should also be closed if a motor or
controller stops working, or if you have a power outage. If you do not have a reflector
shield, use a tarpaulin or similar material to cover the collector.

2. NEVER SMOKE OR USE AN OPEN FLAME NEAR THE EQUIPMENT OR DUCTWORK.

Your Champion solar equipment and ductwork contain organic materials such as
wood and polyurethane foam which can release toxic smoke if ignited. Therefore, you
should never smoke or use an open flame, such as a butane torch, near the equipment
or ductwork. The two warning labels enclosed with this letter should be glued to the
outside of the Solar Furnace at the motor maintenance opening, and to the exposed
ductwork inside your house.

3. INSTALL A SMOKE DETECTOR.

We believe that all homes should be equipped with smoke detectors. If you don’t
already have one, you should consider purchasing and installing a smoke detector in
your home.
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If you have any questions about this notice, you may call us at [telephone number].

Sincerely,

Champion Home Builders Co.

Enclosures

ATTACHMENT 1

— WARNING —

Combustible Materials
Do not expose to open flames
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IN THE MATTER OF
FOREMOST DAIRIES, INC.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF THE FEDERAL
TRADE COMMISSION ACT AND SEC. 7 OF THE CLAYTON ACT

Docket C-1161. Consent Order, Jan: 23, 1967—Modifying Order, Feb. 17, 1983

This order reopens the proceeding and modifies the Commission’s order issued on Jan.
23, 1967 (71 F.T.C. 56); by deleting Paragraph V from the order, so as to relieve
respondent of the obligation of obtaining Commission approval prior to making
certain acquisitions.

ORDER MODIFYING CEASE AND DESIST ORDER ISSUED JANUARY 23, 1967

By a petition dated July 9, 1982, and supplements thereto dated
October 14, 1982, November 16, 1982, and January 11, 1983, respond-
ent Foremost-McKesson, Inc. (successor to Foremost Dairies, Inc.)-

" (“Foremost”) requests that the Commission reopen the proceeding in
Docket No. C-1161 and delete Paragraph V of the order issued by the
Commission on January 23, 1967. Pursuant to Section 2.51 of the
Commission’s Rules of Practice, the petition was placed on the public
record for comments. No comments were received.

Upon consideration of Foremost’s petition and supporting materi-
als, and other relevant information, the Commission now finds that
the public interest warrants reopening and modification of the order.

_ The Commission has determined that absent special circumstances
an order provision that requires prior Commission approval of acqui-
sitions by the respondent should not exceed ten years in duration. The
order in this case has been in effect for 16 years and the record does
not demonstrate that continued prior approval of respondent’s acqui-
sitions is necessary. :
Accordingly,

It is ordered, That this matter be, and it hereby is reopened and that

Paragraph V of the Commission’s order be and it is hereby deleted.
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IN THE MATTER OF |
PLASKOLITE, INC.

CONSENT ORDER, ETC.;'IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF
- .THE FEDERAL TRADE COMMISSION ACT .- * - :

Docket C-3104. Complaint, Feb. 23, 1983-—Decision, Feb. 23, 1983

This consent order requires a Columbus, Ohio manufacturer and seller of interior-
mounted plastic storm windows, among other things, to cease misrepresenting the
performance capabilities of storm windows; the amount of savings that will result
from installation of storm windows on a house already equipped with prime and
storm windows; and the purpose, content or conclusions of tests or surveys used by
the company to substantiate energy-related claims. Respondent is further barred
from using the words “up to” or similar terms in energy-related claims, unless the
maximum level of performance can be achieved by a significant number of consum-
ers under normal circumstances, and the class of persons who can achieve this
level- of performance is disclosed. Additionally, respondent is required to retain
documentation for energy-related claims for a period of three years.

Appearances

- For the Commission: Marilyn J. Holmes and Robert C. Cheek.

For the respondent: Eric F. Stoer, Washington, D.C. and G. Robert
Lucas, Porter, Wright, Morris & Arthur, Columbus, Ohio.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by that Act, the Federal
Trade Commission, having reason to believe that Plaskolite, Inc., a
corporation, hereinafter sometimes referred to as respondent, has
violated the provisions of Section 5 of the Federal Trade Commission
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues this
complaint, stating its charges in that respect as follows:

PAraGrAPH 1. Respondent Plaskolite, Inc., is a corporation orga-
nized, existing, and doing business under and by virtue of the laws of
the State of Ohio, with its principal office and place of business located
at 1770 Joyce Avenue, Columbus, Ohio.

Par. 2. Respondent has been engaged in the manufacture, advertis-
ing, promotion, offering for sale, sale and distribution of interior
mounted plastic storm windows under the brand name “In-Sider.”

PaRr. 3. In the course and conduct of its business, respondent has
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caused its interior mounted plastic storm windows, when sold, to be
shipped from its manufacturing plants in Columbus, Ohio, to its dis-
tributors and retailers in various States of the United States. For the
purpose of inducing the purchase of its interior mounted plastic storm
windows by the consuming public, and in a manner likely to induce
the purchase of said products in commerce, respondent has dis-
seminated and caused the dissemination of certain advertisements
and promotional materials through various means, including the in-
sertion of advertisements in magazines with national circulation, and
the distribution of promotional materials through the use of the Unit-
ed States mail. Respondent at all times mentioned herein has main-
tained a substantial course of business, including the acts and
practices as hereinafter set forth, which are in or affecting commerce,
as “commerce” is defined in the Federal Trade Commission Act.

PaRr. 4. In the course and conduct of its business, through the use
of various advertisements and promotional materials, respondent has
represented that:

a. When installed with a double hung window, the In-Sider will cut heat loss through
the window by 88%!

b. Triple glaze with the In-Sider (install the In-Sider in addition to a storm window
or insulating window) and cut your heat loss by an additional 26%!

c. Actual test results show how much typical homes saved with In-Sider storm
windows. . . . Heating $ Saved by Adding In-Sider: Boston, $156.62; Dallas, $49.97;
Detroit, $87.33; Philadelphia, $54.63. Cooling $ Saved by Adding In-Sider: Boston,
$85.00; Dallas, $170.00; Detroit, $45.00; Philadelphia, $31.00.

d. How much can you save? Field tests in three different American cities clearly show
how much In-Siders can slash off a heating bill [in 1979]. . .. Projected Fuel Bill Savings

. Adding In-Siders to Prime Windows only: Philadelphia, $88.05; Boston, $252.20; Dallas,
$52.53.

Par. 5. In truth and in fact, contrary to respdndent’s representa-
tions set forth in Paragraph Four:

a. The In-Sider will not cut heat loss through many double hung
windows by 88 percent. ‘

b. The In-Sider will not cut heat loss by 26 percent in many in-
stances where it is installed in addition to a storm window or insulat-
ing window.

¢. The savings on heating and cooling costs set forth in Paragraph
Four, subparagraph c. above are not actual test results. The test
results referred to do not establish heating cost savings of $156.62 by
installing In-Sider storm windows on a typical home in Boston. At the
time the representations set forth in Paragraph Four, subparagraph
c. above were made, a typical home in Boston would not have saved
$156.62 on heating costs by installing In-Sider storm windows.
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d. The field tests referred to in Paragraph Four, subparagraph d.
above do not establish heating cost savings of $252.20 by installing
In-Sider storm windows on a typical home in Boston. A typical home
in Boston would not have saved $252.20 on heating costs in 1979 by
installing In-Sider storm windows.

Therefore, said representations are deceptive or unfair.

Par. 6. In the course and conduct of its business, through the use
of various advertisements and promotional materials, respondent has
represented that: '

a. Installation of the In-Sider will “Save up to 88% of heat loss
through windows.”

b. Installation of the In-Sider “cuts heat loss through your window
by up to 98.5%.” )

c. “And, if you have outside storm windows, the In-Sider increases

1

their efficiency by up to 26%!

Pagr. 7. By and through the use of these and other representations,
respondent has represented directly or by implication that:

a. Installing In-Sider storm windows will save an appreciable num-
ber of consumers 88 percent or close to 88 percent of heat loss through
windows under circumstances normally and expectably encountered
by consumers.

b. Installing In-Sider storm windows will reduce heat loss through
windows for an appreciable number of consumers by 98.5 percent or
close to 98.5 percent under circumstances normally and expectably
encountered by consumers.

c. Installing In-Sider storm windows on a house that already has
prime and storm windows will reduce heat loss for an appreciable
number of consumers by 26 percent or close to 26 percent under
circumstances normally and expectably encountered by consumers.

Pag. 8. In truth and in fact, contrary to respondent’s representa-
tions set forth in Paragraph Seven:

a. Few, if any, consumers, under circumstances normally and ex-
pectably encountered, will save 88 percent or close to 88 percent of
heat loss through windows by installing In-Sider storm windows.

b. Few, if any, consumers, under circumstances normally and ex-
- pectably encountered, will reduce heat loss through windows by 98.5
percent-or close to 98.5 percent by installing In-Sider storm windows.

c. Few, if any, consumers, under circumstances normally and ex-
pectably encountered, will reduce heat loss by 26 percent or close to
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26 percent by installing In-Sider storm windows on a house that
already has prime and storm windows.

Therefore, said representations are deceptive or unfair.

PARr. 9. In the course and conduct of its business, through the use
of various advertisements and promotional materials, respondent has
represented that:

a. “The In-Sider Storm Window substantially outperforms outside
storm windows.”

b. In-Sider storm windows “insulate far better than outside storm
windows.”

¢. “The In-Sider is 1/3 more effective than a triple track window!!!”

PAR. 10. In truth and in fact, contrary to respondent’s representa-
tions set forth in Paragraph Nine: '

a. In-Sider storm windows do not substantially outperform many
outside storm windows. '

b. In-Sider storm windows do not insulate far better than many
outside storm windows.

¢. The In-Sider is not one-third more effective than many triple
- track windows.

Therefore, said representations are deceptive or unfair.

PAR. 11. At the time respondent made the representations alleged
in Paragraphs Four, Six, Seven, and Nine, respondent did not possess
and rely upon a reasonable basis for making such representations
because, inter alia, respondent’s test protocols and calculations were
not designed or conducted to assess product performance in a manner
appropriate and relevant to the representations made. Therefore, said
representations are deceptive or unfair. ’

PaARr. 12. Respondent’s advertisements and promotional materials
represent, directly or by implication, that respondent possessed and
relied upon a reasonable basis for making, at the time they were:
made, the representations alleged in Paragraphs Four, Six, Seven,
and Nine. In truth and in fact respondent did not possess and rely
upon a reasonable basis for making such representations because,
inter alia, respondent’s test protocols and calculations were not de-
signed or conducted to assess product performance in a manner appro-
priate and relevant to the representations made. Therefore, said
representations are deceptive or unfair.

PAR. 13. The use by respondent of the aforesaid deceptive or unfair
statements, representations, and practices, and the placement in the
hands of its distributors and retailers of the means and instrumentali-



348 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 101 F.T.C.

ties by and through which others may have used the aforesaid decep-
tive or unfair statements, representations, and practices, have had
the capacity and tendency to mislead consumers into the erroneous
and mistaken belief that said statements and representations were
and are true and complete, and into the purchase of respondent’s
interior mounted storm window products by reason of said erroneous
and mistaken belief. ' _

PARr. 14. The acts and practices of respondent as herein alleged are
all to the prejudice and injury of the public and of respondent’s com-
petitors, and constitute unfair methods of competition and unfair or
deceptive acts or practices in or affecting commerce, in violation of
Section 5 of the Federal Trade Commission Act.

DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption .
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission hav-
ing thereafter executed an agreement containing a consent order, an
admission by the respondent of all jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Respondent Plaskolite, Inc. is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Ohio, with its office and principal place of business located at 1770
Joyce Avenue, in the City of Columbus, State of Ohio.
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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

For purposes of this order, the following definitions shall apply:

Energy-related claim means any general or specific, oral or written
representation that, directly or by implication, describes or refers to
. energy savings, efficiency or conservation, fuel savings, fuel cost sav-
ings, air infiltration, window or door sealing capabilities, conduction
of heat, or heat gain or loss. ,

A competent and reliable test means any scientific, engineering, or
other analytical report or study prepared by one or more persons with
skill and expert knowledge in the field to which the material pertains
and based on testing, evaluation, and analytical procedures that en-
sure accurate and reliable results.

Storm window means any transparent window covering, whether
placed outside or inside an ordinary window, made of any material
which is used to prevent or reduce air infiltration or exfiltration.

PART I

It is ordered, That respondent Plaskolite, Inc., a corporation, its
successors and assigns, and its officers, agents, representatives and
employees, directly or through any corporation, subsidiary, division,
or other device, in connection with the advertising, offering for sale,
sale or distribution of any storm window in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

(1) Misrepresenting in any manner, directly or by implication, the
performance capabilities of any storm window or the ability of any
storm window to reduce air infiltration, heat loss through the win-
dow, or heating costs.

(2) Misrepresenting in any manner, directly or by implication, the
amount of savings that will result from installation of any storm
window on a house that already has prime and storm windows.

(8) Making any energy-related claim unless, at the time that the
claim is made, respondent possesses and relies upon a competent and
reliable test or other objective material which substantiates the
claim. : :

(4) Misrepresenting in any manner, directly or by implication, the
purpose, content, or conclusion of any test or study upon which re-
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spondent relies as substantiation for any energy-related claim, or
making any statement or representation which is inconsistent with
the results or conclusions of any such test or study.

(5) Making any energy-related claim which uses the phrase “up to”
or words of similar import, unless, (a) the maximum level of perform-
ance claimed can be achieved by an appreciable number of consumers
under circumstances normally and expectably encountered by con-
sumers, and (b) the class of persons who can achieve the maximum
level of performance claimed is disclosed.

PART II

It is further ordered, That respondent maintain all documentation
in support of and upon which respondent relies in making any energy-
related claim and any other documentation that contradicts, quali-
fies, or otherwise calls into question any energy-related claim includ-
ed in advertising or sales promotional material disseminated by
respondent or by any officer, representative, agent, employee, subsidi-
ary, or division of respondent, concerning the performance, efficiency
or quality of any storm window. Such documentation shall be retained
by respondent for a period of three years from the date such advertis-
ing or sales promotional materials were last disseminated, and may
be inspected by the Commission staff upon reasonable notice.

PART I1I

It is further ordered, That, for a period of three years from the date
of service of this Order, respondent forthwith deliver a copy of this
Order to all present and future employees, personnel, or agents and
representatives of respondent engaged in the creation, design, or dis-
semination of any advertisement promoting respondent’s storm win-
dows.

PART IV

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change such as dissolution,
assignment or sale resulting in the emergence of a successor corpora-
tion, the creation or dissolution of subsidiaries, or any other change
in the corporation which may affect compliance obligations arising
out of this Order.
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PART V

It is further ordered, That respondent shall, within sixty (60) days
after service upon it of this order, file with the Commission a report,
in writing, setting forth in detail the manner and form in which it has
complied with this Order. '
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IN THE MA&‘TER OF
SOUTHWEST SUNSITES, INC,, ET AL.
Docket 9134 Interlocutory Order, Feb. 24, 1983

ORDER ESTABLISHING PROCEDURES FOR SUBMISSION OF
PORTER REALTY CONSENT AGREEMENT

On February 11, 1981, complaint counsel and respondents, Irvin
Porter and Porter Realty, Inc. (“broker respondents”) executed an
Agreement Containing Consent Order to Cease and Desist (“con-
sent”). Thereafter, pursuant to a joint motion by the parties, the
Administrative Law Judge (*ALJ”) stayed the litigation with respect
to these respondents. Trial of the remaining respondents (“subdivider
respondents”) was conducted from April 1981 into February 1982. On
July 29, 1982, the ALJ issued an initial decision dismissing the com-
plaint as to subdivider respondents. However, complaint counsel has
acknowledged that the executed consent and supporting staff recom-
mendation were not submitted to the Bureau of Consumer Protection
for final approval so that the matter, as to broker respondents, could
be withdrawn from adjudication in a timely fashion. See Complaint
Counsel’s January 24, 1983 Response to Commission’s Order Direct-
ing Submission of Briefs at 2, Rules of Practice, Section 3.25(c), 16
C.F.R. 3.25(c).

Section 4.7(P of the Commission’s Rules of Practice, 16 C.F.R. 4.7(f),
permit ex parte communications between complaint counsel and the
Commission for the purpose of evaluating proposed consent settle-
ments that are executed by some, but not all, respondents. However,
to avoid any appearance that complaint counsel has obtained an ad-
vantage because of the status of the proposed consent, it is hereby
ordered that all communications from complaint counsel to the Com-
mission concerning the proposed consent signed by Porter Realty, Inc.
and Irvin Porter be made on the record. Complaint counsel is also
ordered to submit the consent agreement and any recommendations
concerning it within sixty (60) days following issuance of this order.
The proposed consent agreement will then be considered in conjunc-
tion with the adjudicative case now pending before the Commission.
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IN THE MATTER OF

MORTON THIOKOL, INC., ET AL.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-2707. Consent Order, July 21, 1975—Modifying Order, Feb. 28, 1983

This order reopens the proceeding and modifies the Commission’s order issued on J uly
21, 1975 (86 F.T.C. 299). The modified order eases certain restrictions concerning
the advertising of Lite Salt; gives the company more flexibility when making
disclosures in advertising; and requires that Lite Salt labels state that it is “Not
To Be Used By Persons On Sodium Or Potassium Restricted Diets Unless Approved
By A Physician.”

ORDER REOPENING THE PROCEEDING AND
MODIFYING CEASE AND DESIST ORDER

On July 23, 1982, Morton-Norwich Products, Inc.! and Needham,
Harper & Steers Advertising, Inc., respondents in the above-cap-
tioned matter, filed a petition pursuant to Rule 2.51 of the Commis-
sion’s Rules of Practice to reopen the proceeding and modify the
consent order entered on July 21, 1975.

The consent order involves Morton Lite Salt® Mixture (Lite
Salt)?, a blend of equal amounts of sodium chloride and potassium
chloride, or any product of similar composition. Petitioners marketed
Lite Salt for people who desire to or should limit their sodium intake.
The order prohibits claims that medical research has established a
connection between sodium intake and high blood pressure or water
retention, and that a reduction in sodium intake would promote or
maintain good health. The Complaint charged that these claims had
not been established to the satisfaction of the scientific community.
In addition, the order requires a warning in all Lite Salt advertise-
ments that the product is “Not To Be Used By Persons On Sodium Or
Potassium Restricted Diets Unless Approved By A Physician.”

The petition of July 23, 1982, requests five changes in the consent
order, which it summarized as follows:

(1) a change in the consent order’s preamble to make clear that the
order’s advertising and labeling restrictions apply only to Morton’s
consumer-oriented promotional efforts and sales, rather than to the
industrial food processing trade;

! Morton-Norwich, Inc., changed its name to Morton Tﬁioko], Inc., after it filed the petition.

2 Petitioners requested a change in the preamble language substituting “Morton Lite Salt® Mixture” for
“Morton Lite Salt” to protect their trademark. The Commission has no objection to the change.
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(2) the inclusion of a requirement that packages be labeled, “Not To
Be Used By Persons On Sodium Or Potassium Restricted Diets Unless
Approved By A Physician”; ‘

(3) a change in the advertising disclosure provisions which allows
Morton the option of using in its advertising the cautionary statement
“Not To Be Used By Persons On Sodium Or Potassium Restricted
Diets Unless Approved By A Physician” or the statement “Read La-
bel, Including Warnings”;

(4) a change in the advertising disclosure provisions which removes
the phrase “clear and conspicuous” and substitutes more specific
disclosure requirements for television, radio, and print advertise-
ments; and ’ v

(6) a change in the second proscriptive paragraph of the consent
order to make clear that the order does not prohibit Morton from
stating accurately the opinions of medical researchers and doctors
concerning the effects of sodium consumption, provided that such
representations are based on reliable and competent scientific evi-
dence.

The petition included a Proposed Order that petitioners requested the
Commission to substitute for the original order.

The change requested in the preamble language would result in the
order applying only to the advertising and sale of Lite Salt or any
product of similar composition “in a package intended to be pur-
chased and used by consumers (e.g., the 11 ounce container sold in
grocery stores) and not to the advertising and sale of the product in
institutional packages (e.g., 80 pound sacks sold to food processors).”
Morton did not market the product in institutional size sacks in 1975.

The Commission agrees that this change is justified. As petitioners
point out,

a food processor using the Product as an ingredient in its product would be sufficiently
sophisticated to easily recognize that it should not be used in preparing a sodium-free
or a potassium-free food. Moreover, food manufacturers are required to adheré to food
labeling regulations as promulgated by the FDA, including regulations regarding the
disclosure of ingredients in the order of predominance.

Petition at 17.
The second suggested change would add the following proscriptive
paragraph to the modified order:

1. Failing to disclose on the label of such container, in the following
words, or words of similar import, that such product is “Not To Be
Used By Persons On Sodium or Potassium Restricted Diets Unless
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Approved By A Physician.” Such disclosure must be enclosed within
a boxed outline and printed in type size that can clearly be read.

This provision is desirable because it requires, with minimal bur-
den, the dissemination to interested consumers of important health
information. Petitioners now include this warning on the product
pursuant to an agreement reached with the Food and Drug Adminis-
tration in 1974. Including this provision in the order gives the Com-
mission clear authority to enforce the warning, and to ensure its
prominence.

The third requested modification is that petitioners be allowed in
advertising to substitute the warning “Read Label, Including Warn-
ings” for the more extensive warning that the product is “Not-To Be
Used By Persons On Sodium or Potassium Restricted Diets Unless
Approved By A Physician.” Petitioners argue that so long as the more
extensive warning appears in labeling, a requirement that it also
appear in advertising is unnecessarily burdensome.

The Commission recognizes that all mandatory disclosures impose
costs, occupy advertising space and compete with other useful infor-
mation in advertisements—such as the benefits of the product—for
consumers’ attention. Consequently, disclosure requirements serve
the public interest only if their benefits outweigh their costs and they
are no more burdensome than necessary than to convey the intended
message. The Commission has concluded that if advertising for Lite
Salt discloses that the product contains sodium, more extensive warn-
ings are not necessary in advertising.3 The sodium content disclosure
should be sufficient to alert consumers on sodium restricted diets to
read the label of the product. There they will find a statement of the
amount of sodium in the product, as well as the now required warning
not to use the product without physician approval. The Commission
does not believe it has a sufficient basis to require an advertising
warning for this product directed only to persons on potassium re-
stricted diets.

Accordingly, the Commission has modified the advertising disclo-
sure requirement, with petitioners’ agreement, to allow a disclosure
of sodium content in lieu of the more extensive warning originally
required.

Petitioners next ask the Commission to change the order’s disclo-
sure guidelines. The current order requires that disclosures be “clear
and conspicuous.” Petitioners’ propose alternative definitions setting
forth criteria for television, radio, and print advertising. Petitioners
have agreed to modify the proposed television disclosure standards to

3 The Commission does not, however, accept petitioners’ argument that it should alter the health warnings
because of alleged competitive disadvantages they impose.
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require audio disclosure. With this change, the Commission believes
these standards will ensure that the required information is ade-
quately communicated.

The final modification concerns the order provisions prohibiting
petitioners from representing that medical researchers or doctors
have established (a) a connection between sodium intake and high
blood pressure or water retention, or (b) that reducing the level of
sodium intake will promote or maintain good health. The petition
cites extensive evidence indicating that the vast majority of medical
and scientific experts in this country are sufficiently certain of a link
between sodium consumption and the development of high blood pres-
sure to recommend a reduction in sodium consumption for the gener-
al population. This represents a change from the state of medical and
scientific opinion in 1975 when the order was issued. At that time,
many doctors and researchers were not prepared to take a position on
the existence of a link between sodium consumption and the develc -
ment of high blood pressure, and reduced sodium consumption was
not widely recommended for the general public. Because the situation
has changed dramatically since 1975, however, the Commission be-
lieves the evidence contained in the petition justifies modifying the
order. The evidence indicates, however, that most experts do not be-
lieve that the link between sodium consumption and the development
of high blood pressure has been conclusively established. Consequent-
ly, the Commission has, with petitioners’ agreement, modified the
order to allow respondents to make representations about the rela-
tionship between sodium consumption and high blood pressure or
water retention if they posses a reasonable basis consisting of compe-
tent and reliable scientific documentation supporting the representa-
tions.

The modified order also prohibits claims that Lite Salt is a sodium-
free salt substitute or that it is intended for use by persons on sodium
or potassium restricted diets unless approved by a physician.

For the foregoing reasons, the Commission believes petitioners
have made a satisfactory showing that changes in facts and the public
interest require modifying the order.

It is therefore ordered, That the proceeding is hereby reopened and
the Decision and Order issued July 21, 1975, in Docket No. C-2707 is
hereby modified to read as follows:

ORDER
It is ordered, That respondent Morton Thiokol, Inc., a corporation,

and respondent Needham, Harper & Steers Advertising, Inc., a corpo-
ration, their successors and assigns, either jointly or individually, and
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respondents’ officers, agents, representatives, and employees, directly
or through any corporation, subsidiary, division, or other device, in
connection with the advertising, offering for sale, sale, or distribution
in or affecting commerce as “commerce” is defined in the Federal
Trade Commission Act, of Morton Lite Salt® Mixture or any product
of similar composition, packed in a container intended to be sold to,
distributed to, or used by consumers, do forthwith cease and desist
from:

1. Failing to disclose on the label of such container, in the following
words or words of similar import, that such product is “Not To Be
Used By Persons On Sodium Or Potassium Restricted Diets Unless
Approved By A Physician.” Such disclosure must be enclosed within
a boxed outline and printed in type size that can clearly be read.

2. Disseminating any advertising for such product packed in such
container that fails to disclose: '

a. The following words, or words of similar import: “Not For Per-
sons On Sodium Or Potassium Restricted Diets Unless Approved By
A Physician”; or :

b. That such product contains sodium. This disclosure may be ac-
complished satisfactorily by describing such product as a mixture of
salt (or sodium chloride) and potassium chloride or as containing
one-half (1/2) the sodium of table salt.

For television advertisements, the required disclosure must be pre-
sented in the audio portions of the advertisement. The disclosure
must be made in a manner such that it may be heard without undue
distracting noise.

For print advertisements, the required disclosure must be of a type -
size that can clearly be read, and must appear enclosed in a boxed
outline or otherwise appear prominently. If a coupon for such product
is offered as part of any advertisement, the required disclosure need
appear only in the main portion of the advertisement. If such product
is advertised in conjunction with other products, the required disclo-
sure need appear as part of or in close proximity to only that portion
of the advertisement in which such product appears most prominent-
ly.

For radio advertisements, the required disclosure must be made in
a manner such that it may be heard without undue distracting noise.

3. Making any representation, directly or indirectly, regarding the
relationship between sodium consumption and high blood pressure or
water retention unless, at the time the representation is made, re-
spondents have in their possession a reasonable basis consisting of
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competent and reliable scientific documentation to support such rep-

resentation.

4. Making any representatlon, directly or indirectly, that Morton
Lite Salt® Mixture is a sodium-free salt substitute.

5. Making any representation, directly or indirectly, that Morton
Lite Salt® Mixture is intended for use by persons on sodium or potas-
sium restricted diets, unless the representation is expressly limited to

-use approved by a physician. ’

Nothing in this order shall be construed to prohibit respondents from
disseminating any advertisement of Morton Lite Salt® Mixture or
any product of similar composition, that:

A. indicates that the product contains one-half the sodium of regu-
lar salt; or

B. indicates that the product is intended for persons (not including
those on sodium or potassium restricted diets) who desire to reduce
their intake of salt or sodium.

It is further ordered, That respondents shall forthwith distribute a
copy of this order to each officer or employee having direct responsi-
bility for either the marketing or advertising of Morton Lite Salt®
Mixture.

It is further ordered, That respondents notify the Commission at
least thirty (80) days prior to any proposed change in the corporate
respondents, such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
any subsidiary, or any other change in the corporation that may affect
compliance obligations arising out of the order.

It is further ordered, That the foregoing modification shall become
effective upon service of this order.
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IN THE MATTER OF
NORTH AMERICAN PHILIPS CORPORATION

CONSENT ORDER IN REGARD TO ALLEGED VIOLATION OF SECS. 5 AND 12
OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3105. Complaint, March 7, 1983—Decision, March 7, 1983

This consent order requires a New York City corporation, among other things, to cease
misrepresenting that the Black Pro Shaver or any other drug or device will cure
or minimize “razor bumps.” The company is required to have a reasonable basis
for representations relating to the efficacy, performarce or benefit of any drug,
device or other product; barred from making statements which are inconsistent
with reliable scientific or medical evidence; and prohibited from misrepresenting
the extent or results of product testing. The order also requires that the company
maintain specific records for a period of three years and provide its sales and
advertising personnel with a copy of the order.

Appearances

For the Commission: Mitchell Paul and Grace Polk Stern.
For the respondent: William B. Gerwig, New York City.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, and by virtue of the authority vested in it by said Act,
the Federal Trade Commission, having reason to believe that North
American Philips Corporation and McCaffrey and McCall, Inc., here-
inafter sometimes referred to as respondents, have violated the provi-
sions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as fol-
lows:

ParagrarH 1. Respondent North American Philips Corporation is
a corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware, with its executive office
and principal place of business located at 100 East 42 Street, New
York, New York.

Par. 2. Respondent McCaffrey and McCall, Inc. is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of New York, with its executive office and principal place
of business located at 575 Lexington Avenue, New York, New York.

Par. 3. Respondent North American Philips Corporation is now,
and for some time in the past has been, engaged in the manufacture,
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importation, distribution, advertising and sale of electric shavers and
other products to the public.

Par. 4. Respondent North American Philips Corporation causes
said products, when sold, to be transported from its places of business
in various States of the United States to purchasers located in various
other States of the United States and in the District of Columbia.
Respondent North American Philips Corporation maintains, and at
all times mentioned herein has maintained, a substantial course of
trade in or affecting commerce, as “commerce” is defined in the Fed-
eral Trade Commission Act.

PAR. 5. Respondent North American Philips Corporation at all
times mentioned herein has been and now is in substantial competi-
tion in commerce with individuals, firms and corporations in the sale
and distribution of electric shavers and other products.

Par. 6. Respondent McCaffrey and McCall, Inc. has been and now
is an advertising agency of respondent North American Philips Cor-
poration. Respondent McCaffrey and McCall has prepared, and has
placed for dissemination, advertising material to promote the sale of
various products of respondent North American Philips Corporation,
including the Black Pro shaver.

Par. 7. Respondent McCaffrey and McCall, Inc. at all times men-
tioned herein has been and now is in substantial competition in or
affecting commerce with other advertising agencies.

Par. 8. Respondent North American Philips Corporation is now,
and for some time in the past has been, engaged in the manufacture,
importation, distribution, advertising and sale of the Black Pro shav-
er, a product advertised as curing, mitigating, treating or preventing
a shaving problem common to black men, specifically pseudofolliculi-
tis barbae (hereinafter “razor bumps”), a skin disease primarily in-
duced by shaving. As advertised, the Black Pro shaver is a “device”
within the meaning of Section 12 of the Federal Trade Commission
Act.

PaRr. 9. In the course and conduct of their businesses, and for the
purpose of inducing the sale of electric shavers and other products,
respondents have disseminated and caused the dissemination of ad-
vertising for the Black Pro shaver in national magazines distributed
by the mail and across state lines, and in radio broadcasts transmitted
‘by radio stations located in various States of the United States and
in the District of Columbia, having sufficient power to carry such
broadcasts across state lines. In addition, respondents have dis-
seminated across state lines advertising for the Black Pro shaver in
newspapers and catalogues, and have distributed by mail or other
means, product brochures and other sales literature directly to con-
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sumers or to dealers for display or distribution to consumers prior to
or at the time of sale.

PaAr. 10. Typical of the statements in the advertisements dis-
seminated as previously described, but not necessarily inclusive
thereof, are the following:

a. With the . . . Black Pro, razor bumps go away. And stay away.

b. [North American Philips Corporation] . . . and a leading black university have
found a dramatic cure for your shaving problems. . . . Even in daily shaving. (emphasis
in original)

c. The one that really works . . . Other companies have tried to come up with a razor
bump cure. But only . . . [North American Philips Corporation] has succeeded. . . .

d. Razor bumps go away and stay away as proven in tests at a leading black universi-

ty.

e.In a study conducted at a leading black university, black men suffering from razor
bumps tested the . . . Black Pro Rotary Razor in daily shaving.

f. These unretouched photos prove that after shaving for six weeks with the . . . Black
Pro, your skin can be free of razor bumps.

Par. 11. Through the use of the advertisements referred to in Para-
graphs Eight and Nine, and other advertisements not specifically set
forth herein, respondents have represented and now represent, direct-
ly or by implication, that:

a. Use of the Black Pro shaver will cure the condition of razor
bumps. _,

b. Tests conducted at a leading black university prove that the
Black Pro shaver will cure the condition of razor bumps.

¢. The photographic demonstration depicted constitutes proof that
the Black Pro shaver will cure the condition of razor bumps.

d. The efficacy of the Black Pro has been tested in a daily shaving
regimen. '

Par. 12. In truth and in fact:

a. Use of the Black Pro shaver will not cure the condition of razor
bumps. '

b. Tests conducted at a leading black university do not prove that
the Black Pro shaver will cure the condition of razor bumps.

c. The photographic demonstration depicted does not constitute
proof that the Black Pro shaver will cure the condition of razor
bumps.

d. The efficacy of the Black Pro has not been tested in a daily
shaving regimen. ,

Therefore, the advertisements referred to in Paragraphs Eight and
Nine were and are misleading in material respects, and constituted
and now constitute false advertisements, and the representations set
forth in Paragraph Eleven were and are false, deceptive or unfair.
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Par. 13. Through the use of the advertisements referred to in Para-
graphs Eight and Nine, and other advertisements not specifically set
forth herein, respondents have represented and now represent, direct-
ly or by implication, that: '

a. The Black Pro is effective in the treatment of razor bumps.

b. In six weeks, the typical user of the Black Pro will see his razor
bumps disappear. , :

PAR. 14. At the time respondents made the representations alleged
in Paragraphs Eleven and Thirteen, respondents did not possess and
rely on a reasonable basis for making such representations. There-
fore, respondents’ making and dissemination of said representations
as alleged, constituted and now constitute unfair or deceptive acts or
practices.

Pag. 15. Through the use of the advertisements referred to in Para-
graphs Eight and Nine, and other advertisements not specifically set
forth herein, respondents have represented and now represent, direct-
ly or by implication, that they possessed and relied upon a reasonable
basis for the representations set forth in Paragraphs Eleven and Thir-
teen at the time of the representations’ initial dissemination and each
subsequent dissemination. In truth and in fact, respondents did not
possess and rely on a reasonable basis for making such representa-
tions. Therefore, respondents’ making and dissemination of said rep-
resentations, as alleged, constituted and now constitute unfair or
deceptive acts or practices.

Par. 16. Respondents’ use of the aforesaid deceptive or unfair state-
ments and representations and the dissemination of the aforesaid
false advertisements has had, and now has, the capacity and tendency
to mislead members of the consuming public into the erroneous and
mistaken belief that such statements and representations are true,
and into the purchase of substantial quantities of Black Pro shavers
sold by respondent North American Philips Corporation by reason of
such erroneous and mistaken belief’

Par. 17. The aforesaid acts and practices of respondents, as herein
alleged, including the dissemination of the aforesaid false advertise-
ments, were and are all to the prejudice and injury of the public and
of respondents’ competitors, and constituted, and now constitute un-
fair or deceptive acts or practices and unfair methods of competition,
in or affecting commerce, in violation of Sections 5 and 12 of the
Federal Trade Commission Act, as amended.
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DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violations of the Federal Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of such agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion Rules; and '

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the com-
ments filed thereafter by interested persons pursuant to Section 2.34
of its Rules, now in further conformity with the procedure prescribed
in Section 2.34 of its Rules, the Commission hereby issues its com-
plaint, makes the following jurisdictional findings, and enters the
following order:

1. Respondent North American Philips Corporation is a corpora-
tion, organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its executive office and principal
place of business located at 100 East 42nd Street, New York, New
York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent and the proceeding
is in the public interest.

ORDER

Part I

It is ordered, That respondent North American Philips Corporation,
its successors and assigns, and its officers, representatives, agents and
employees, directly or through any corporation, subsidiary, division
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or other device, in connection with the advertising, offering for sale,
sale or distribution of any electric shaver or any drug or device, as
“drug” and “device” are defined in Section 15 of the Federal Trade
Commission Act, in or affecting commerce, as “‘commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:

1. Making any statement or representation, directly or by implica-
tion, that use of the Black Pro shaver, or any other electric shaver or
other drug or device, will cure the condition of pseudofolliculitis bar-
bae (hereinafter sometimes referred to as “razor bumps”).

2. Making any statement or representation, directly or by implica-
tion, that tests, studies or demonstrations prove or constitute proof
that use of the Black Pro shaver, or any other electric shaver or other
drug or device, will cure the condition of pseudofolliculitis barbae
(“razor bumps”).

Part IT

It is further ordered, That respondent North American Philips Cor-
poration, its successors and assigns, and its officers, representatives,
agents and employees, directly or through any corporation, subsidi-
ary, division or other device, in connection with the advertising, offer-
ing for sale, sale or distribution of any electric shaver or any drug or
device, as “drug” and “device” are defined in Section 15 of the Federal
Trade Commission Act, in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, do forthwith cease and
desist from:

1. Making any statement or representation, directly or by implica-
tion, that use of the Black Pro shaver, or any other electric shaver or
other drug or device, by persons afflicted with “razor bumps” will
reduce or minimize that condition or is efficacious for the treatment
of “razor bumps”, unless at the time of each dissemination of such
statement or representation respondent possesses and relies upon
competent and reliable scientific or medical evidence as a reasonable
basis for such statement or representation. Competent and reliable
scientific or medical evidence shall be defined as evidence in the form
of at least two well-controlled clinical studies which conform to ac-
ceptable designs and protocols and are conducted by different persons
independently of each other. Such persons shall be qualified by train-
ing and experience to treat “razor bumps” and to conduct the afore-
mentioned studies.



359 Decision and Order

Part ITT

For purposes of Part IV and Part V of this order, the term product
shall be defined as follows: electric and cordless shavers, microwave
ovens and toaster ovens.

Part IV

It is further ordered, That respondent North American Philips Cor-
poration, its successors and assigns, and its officers, representatives,
agents and employees, directly or through any corporation, subsidi-
ary, division or other device, in connection with the advertising, offer-
ing for sale, sale or distribution of any “product” as defined in Part
III of this order, in or affecting commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:

1. Making any statement or representation, directly or by implica-
tion, concerning the performance, or any other characteristic, fea-
ture, attribute or benefit of any product unless respondent possesses
and relies upon a reasonable basis for such statement or representa-
tion at the time of its initial dissemination and each subsequent dis-
semination. Such reasonable basis shall consist of competent and
reliable evidence which substantiates such statement or representa-
tion.

2. Advertising any product by referring to or presenting evidence,
including a test, survey, experiment, demonstration, study or report,
or the results thereof, which evidence is represented, directly or by
implication, as supporting, showing or proving the existence or na-
ture of any fact or feature respecting such product when such evi-
dence does not support, show or prove such fact or feature.

3. Making any statement or representation, directly or by implica-
tion, by reference to a test, survey, experiment, demonstration, study
or report, unless such work has been designed, executed, and analyzed
in a competent and reliable scientific manner and unless its purpose,
content, validity, reliability, results, or the conclusions which may be
drawn therefrom, are fairly and accurately represented.

Part V

It is further ordered, That respondent North American Philips Cor-
poration, its successors and assigns, and its officers, representatives,
agents and employees, directly or through any corporation, subsidi-
ary, division, or other device, in connection with the advertising,
offering for sale, sale or distribution of any product, as defined in Part
III of this order, in or affecting commerce, as “commerce” is defined
in the Federal Trade Commission Act, shall maintain written records:
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1. Of all materials relied upon in making any claim or representa-
tion covered by this order.

2. Of all test reports, studies, surveys or demonstrations in its
possession that contradict, qualify, or call into question the basis upon
which respondent relied at the time of the initial dissemination and
each continuing or successive dissemination of any claim or represen-
tation covered by this order.

Such records shall be retained by respondent for a period of three
years from the date respondent’s advertisements, sales materials,
promotional materials, or post purchase materials making such claim
or representation were last disseminated. Such records will be made
available to the Commission staff for inspection upon reasonable no-
tice.

Part VI

It is further ordered, That respondent shall forthwith, relative to
the products specified in Part III, distribute a copy of this order to
each of its concerned operating divisions and to each of its officers,
agents, representatives or employees who are engaged in the prepara-
tion and placement of advertisements or other sales materials con-
cerning said products.

Part VII

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to the effective date of any proposed change
in the corporate respondent such as dissolution, assignment or sale,
resulting in the emergence of a successor corporation, the creation or
dissolution of subsidiaries, or any other change in the corporation
which may affect compliance obligations arising out of this order.

Part VIIT

1t is further ordered, That respondent shall, within sixty (60) days
after this order becomes final, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with the order.
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IN THE MATTER OF
MCCAFFREY AND MCCALL, INC.

CONSENT ORDER IN REGARD TO ALLEGED VIOLATION OF SECS. 5 AND 12
OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3106. Complaint,* March 7, 1983—Decision, March 7, 1983

This consent order requires a New York City advertising agency, among other things,
to cease misrepresenting in advertisements that the Black Pro Shaver or any other
drug or device will cure or minimize “razor bumps.” The company is required to
have a reasonable basis for advertising representations relating to the efficacy,
performance or benefit of any drug, device or other product; barred from making
statements which are inconsistent with reliable scientific or medical evidence; and
prohibited from misrepresenting the extent or results of product testing. The order
also requires that the company maintain specific records for a period of three years
and provide its sales and advertising personnel with a copy of the order.

Appearances

For the Commission: Mitchell Paul and Grace Polk Stern.

For the respondent: Arthur M. Klebanoff, Janklow, Traum & Kle-
banoff, New York City.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violations of the Federal Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of such agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and v

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has

*Complaint previously published at 101 F.T.C. 359.
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violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the com-
ments filed thereafter by interested persons pursuant to Section 2.34
of its Rules, now in further conformity with the procedure prescribed
in Section 2.34 of its Rules, the Commission hereby issues its com-
plaint, makes the following jurisdictional findings, and enters the
following order:

1. Respondent McCaffrey and McCall, Inc., is a corporation, orga-
nized, existing and doing business under and by virtue of the laws of
the State of New York with its executive office and principal place of
business at 575 Lexington Avenue, New York, New York. ,

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent and the proceeding
is in the public interest.

ORDER

Part 1

It is ordered, That respondent McCaffrey and McCall, Inc., its
successors and assigns, and its officers, representatives, agents and
employees, directly or through any corporation, subsidiary, division
or other device, in connection with the advertising, offering for sale,
sale or distribution of any electric shaver or any drug or device, as
“drug” and “device” are defined in Section 15 of the Federal Trade
Commission Act, in or affecting commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:

1. Making any statement or representation, directly or by implica-
tion, that use of the Black Pro shaver, or any other electric shaver or
other drug or device, will cure the condition of pseudofolliculitis bar-
bae (hereinafter sometimes referred to as “razor bumps”).

- 2. Making any statement or representation, directly or by implica-
tion, that tests, studies or demonstrations prove or constitute proof
that use of the Black Pro shaver, or any other electric shaver or other
drug or device, will cure the condition of pseudofolliculitis barbae
(“razor bumps”).

Part IT

It is further ordered, That respondent McCaffrey and McCall, Inc.,
its successors and assigns, and its officers, representatives, agents and
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employees, directly or through any corporation, subsidiary, division
or other device, in connection with the advertising, offering for sale,
sale or distribution of any electric shaver or any drug or device, as
“drug” and “device” are defined in Section 15 of the Federal Trade
Commission Act, in or affecting commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:

1. Making any statement or representation, directly or by implica-
tion, that use of the Black Pro shaver, or any other electric shaver or
other drug or device, by persons afflicted with “razor bumps” will
reduce or minimize that condition or is efficacious for the treatment
of “razor bumps”, unless at the time of each dissemination of such
statement or representation respondent possesses and relies upon
competent and reliable scientific or medical evidence as a reasonable
basis for such statement or representation. Competent and reliable
scientific or medical evidence shall be defined as evidence in the form
of at least two well-controlled clinical studies which conform to ac-
ceptable designs and protocols and are conducted by different persons
independently of each other. Such persons shall be qualified by train-
ing and experience to treat “razor bumps” and to conduct the afore-
mentioned studies.

Part IIT

For purposes of Part IV and Part V of this order, the term product
shall be defined as follows: electric and cordless shavers, microwave
ovens and toaster ovens.

Part IV

It is further ordered, That respondent McCaffrey and McCall, Inc.,
its successors and assigns, and its officers, representatives, agents and
employees, directly or through any corporation, subsidiary, division
or other device, in connection with the advertising, offering for sale,
sale or distribution of any “product” as defined in Part III of this
order, in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

1. Making any statement or representation, directly or by implica-
tion, concerning the performance, or any other characteristic, fea-
ture, attribute or benefit of any product unless respondent possesses
and relies upon a reasonable basis for such statement or representa-
tion at the time of its initial dissemination and each subsequent dis-
semination. Such reasonable basis shall consist of competent and
reliable evidence which substantiates such statement or representa-
tion.
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2. Advertising any product by referring to or presenting evidence,
including a test, survey, experiment, demonstration, study or report,
or the results thereof, which evidence is represented, directly or by
implication, as supporting, showing or proving the existence or na-
ture of any fact or feature respecting such product when such evi-
dence does not support, show or prove such fact or feature.

3. Making any statement or representation, directly or by implica-
tion, by reference to a test, survey, experiment, demonstration, study
or report, unless such work has been designed, executed, and analyzed
in a competent and reliable scientific manner and unless its purpose,
content, validity, reliability, results, or the conclusions which may be
drawn therefrom, are fairly and accurately represented.

Part V

It is further ordered, That respondent McCaffrey and McCall, Inc.,
its successors and assigns, and its officers, representatives, agents and
employees, directly or through any corporation, subsidiary, division,
or other device, in connection with the advertising, offering for sale,
sale or distribution of any product, as defined in Part III of this order,
in or affecting commerce, as “commerce” is defined in the Federal
Trade Commission Act, shall maintain written records:

1. Of all materials relied upon in making any claim or representa-
tion covered by this order. '

2. Of all test reports, studies, surveys or demonstrations in its
possession that contradict, qualify, or call into question the basis upon
which respondent relied at the time of the initial dissemination and
each continuing or successive dissemination of any claim or represen-
tation covered by this order.

Such records shall be retained by respondent for a period of three
years from the date respondent’s advertisements, sales materials,
promotional materials, or post purchase materials making such claim
or representation were last disseminated. Such records will be made
available to the Commission staff for inspection upon reasonable no-
tice.

Part VI

It is further ordered, That respondent shall forthwith distribute a
copy of this order to each of its operating divisions and to each of its
officers, agents, representatives or employees who are engaged in the
preparation and placement of advertisements or other product-relat-
ed sales materials.
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Part VII

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to the effective date of any proposed change
in the corporate respondent such as dissolution, assignment or sale,
resulting in the emergence of a successor corporation, the creation or
dissolution of subsidiaries, or any other change in the corporation
which may affect compliance obligations arising out of this order.

Part VIII

It is further ordered, That respondent shall, within sixty (60) days
after this order becomes final, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with the order.
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IN THE MATTER OF
U.S. PIONEER ELECTRONICS CORP.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
- FEDERAL TRADE COMMISSION ACT

Docket C-2755. Consent Order, Oct. 24, 1975-—Modifying Order, March 8, 1983

This order reopens the proceeding and modifies the Commission’s order issued on Oct.
24,1975 (86 F.T.C. 1002), by modifying Paragraph I(11), so as to allow the company
to impose non-discriminatory standards on the kind of retailers its distributors and
dealers can serve. )

ORDER MODIFYING DECISION AND ORDER

The Commission on November 5, 1982 having reopened the order
and issued an order against respondent to show cause why the consent
order to cease and desist entered on October 24, 1975 should not be
modified as set forth therein; and respondent thereafter having an-
swered that it has no objection to modification of the consent order
as set forth in the order to show cause;

Accordingly, it is ordered that Paragraph I(11) of the order in this
matter is modified to read:

Preventing or prohibiting any independent dealer or distributor
from reselling his products to any person or group of persons, business
or class of businesses, except as expressly provided herein. This order
shall not prohibit respondent from establishing lawful, reasonable,
and nondiscriminatory minimum standards for its dealers, including
standards that relate to promotion and store display, demonstration,
inventory levels, service and repair, volume requirements and finan-
cial stability nor shall this order prohibit respondent from requiring
its dealers who sell respondent’s products for resale to make such
sales only to dealers who maintain such minimum standards.
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IN THE MATTER OF

OCCIDENTAL PETROLEUM CORPORATION, ET AL.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2492. Consent Order, March 18, 1974—Modifying Order, March 9, 1983

This order reopens the proceeding and modifies the Commission’s order issued on
March 18, 1974 (83 F.T.C. 1374). The modification deletes the order’s “fencing-in”
provision, including the requirement that prohibited Occidental from preparing
statistical data comparing its purchases from a company to its sales to that compa-
ny, and vacates the order in its entirety 10 years after its March 1974 issue date.

REOPENING AND VACATING IN PART AND MODIFYING IN PART
ORDER ISSUED MARCH 18, 1974

On November 8, 1982, respondent Occidental Petroleum Corpora-
tion (“Occidental”) filed a “Request To Reopen And Vacate Or Modify
Consent Order” (“Petition”), pursuant to Section 5(b) of the Federal
Trade Commission Act, 15 U.S.C. 45(b) and Section 2.51 of the Com-
mission’s Rules of Practice. The Petition asks the Commission to
reopen the consent order, issued on March 18, 1974 (“the Order”), and
either: vacate the Order in its entirety; modify to limit the duration
to a ten-year period; or modify “to bring it in line with current case .
law and enforcement attitudes.”

Section 5(b) of the Federal Trade Commission Act provides that the
Commission shall reopen an order at the request of a respondent upon
a “satisfactory showing that changed conditions of law or fact re-
quire” modification. In addition, Section 5(b) provides that the Com-
mission has discretion to modify orders whenever, in its opinion, the
public interest requires.

After reviewing respondent’s Petition, the Commission has con-
cluded that respondent has not made a satisfactory showing that
changed conditions of law or fact have occurred that require the
modification or vacation of the Order. However, the Commission has
determined that the public interest warrants modifying the pending
Order in two respects.

First, a number of the Order’s provisions are aimed at “fencing-in”
respondent’s future conduct. See FTCv. National Lead Co., 352 U.S.
419 (1957). Although some of these provisions may have been justified
at the time the Order was initially approved, their continued exis-
tence unnecessarily inhibits respondent from engaging in conduct
- which, in and of itself, is innocuous and may, in certain circum-
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stances, be procompetitive. In addition, there no longer appears to be
any need for continuing the “fencing-in” provisions of the Order. No
adverse comments were received indicating any special need to retain
them and the Commission has no reason to believe that the Order has
or is being violated in any respect.

These same arguments support vacating the remaining provisions
ofthe Order at the end of a ten year period. In certain cases, perpetual
conduct orders are appropriate in order to insure that violations of
Commission orders are subject to civil penalties rather than forcing
the.Commission to initiate proceedings ab initio. However, we have
no evidence in this record that would support retaining the provisions
of this Order in perpetuity. '

Accordingly, it is ordered that Paragraphs I(f), (g), (h) and II of this
Order be vacated at this time and the remaining provisions be vacated
ten years from date of their initial entry, i.e., March 18, 1974.

Commissioner Bailey voted in the affirmative as to elimination of
the fencing-in provisions and in the negative as to sunsetting the
Order. Commissioner Pertschuk voted in the negative.

DISSENTING STATEMENT OF COMMISSIONER PERTSCHUK

I agree that the broad “fencing-in” provisions in the order are no
longer necessary and should be narrowed to prohibit only anticom-
petitive reciprocal dealing. The Commission goes further, however, by
terminating the order completely after ten years.

Our general policy in the past has been to issue perpetual conduct
orders as to conduct which actually violates Section 5 unless there are
persuasive reasons to create an exception. Here, however, the Com-
mission appears to reverse that presumption by requiring “evidence
in this record” supporting a perpetual order. It is not clear that the
Commission is making a change in policy for future cases, but, in any
event, I dissent from the result in this case.
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IN THE MATTER OF

STERLING DRUG, INC,, ET AL.

MODIFYING ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF SEC. 5
OF THE FEDERAL TRADE COMMISSION ACT

Docket 8899. Final Order, Oct. 1, 1974—Modifying Order, March 11, 1983

This order reopens the proceeding and modifies the Commission’s order issued on Oct.
1,1974 (84 F.T.C. 547). The modified order permits respondents to make claims that
environmental surfaces play a significant role in the transmission of viruses and
bacteria associated with colds and that household disinfectants can reduce the
incidence or prevent the spread of colds, if supported by competent and reliable
scientific evidence. :

ORDER REOPENING THE PROCEEDING AND
MODIFYING CEASE AND DESIST ORDER

On September 20, 1982, Sterling Drug, Inc. and SSC&B, Inc., re-
spondents in the above-captioned matter, filed a petition pursuant to
Rule 2.51 of the Commission’s Rules of Practice to reopen the proceed-
ing and modify the consent order entered therein. By letter dated
January 17, 1983, respondents agreed to modify their original propos-
al.

The consent order, which was issued in 1974, applies to Lysol or any
other household disinfectant products. Sterling Drug manufactures
and markets:Lysol Brand Disinfectants. SSC&B prepared and dis-
tributed the advertising for Lysol Brand Disinfectants which was
challenged in the complaint. The advertising represented that Lysol
Brand Disinfectants could be used to kill influenza viruses and other
germs and viruses on environmental surfaces and in the air, and that
such use would be of significant medical benefit in reducing the inci-
dence or preventing the spread of colds, influenza, and other upper
respiratory diseases within the home. However, the prevailing view
among scientists at the time the advertising was disseminated was
that airborne germs and viruses were the known cause of most colds,
influenza, and other upper respiratory diseases, that germs and
viruses on environmental surfaces did not play a significant role in
the transmission of colds, influenza, and other upper respiratory dis-
eases, and that Lysol Brand Disinfectants would not be of medical
benefit in reducing the incidence or preventing the spread of these
diseases. Consequently, paragraphs I.A and I.B of the consent order
prohibited the following claims:
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A. environmental surfaces play a significant role in the transmission of viruses or
bacteria associated with influenza, colds, or streptococcal throat infection;

B. use of any household disinfectant product will be of medical benefit in reducing
the incidence or preventing the spread of influenza, colds, or streptococcal throat
infection.1

In their petition, respondents allege that there has been a dramatic
change in scientific opinion since the order was issued in 1974 with
respect to the manner in which colds are transmitted. Consequently,
they request a change in those provisions of paragraphs I.A. and I.B."
of the order which relate to colds.2 The request, as set forth in the
letter of January 17, 1983, is that those paragraphs be changed to
prohibit the following claims:

A. 1. environmental surfaces play a significant role in the transmis-
sion of viruses or bacteria associated with influenza or streptococcal
throat infection;

2. environmental surfaces play a significant role in the transmis-
sion of viruses or bacteria associated with colds unless respondent[s]
making such representation has [have] and relies [rely] on competent
and reliable scientific evidence that environmental surfaces play a
significant role in the transmission of viruses or bacteria associated
with colds;

3. it has been established that environmental surfaces play a signifi-
cant role in the transmission of viruses or bacteria-associated with
colds, unless such representation is true.

B. 1. use of any household disinfectant product will be of medical
benefit in reducing the incidence or preventing the spread of influen-
za or streptococcal throat infection;

2. use of any household disinfectant product will be of medical
benefit in reducing the incidence or preventing the spread of colds,
unless respondent[s] making such representation has [have] and re-
lies [rely] on competent and reliable scientific evidence that such use
will be of medical benefit in reducing the incidence or preventing the
spread of colds; :

3. it has been established that use of any household disinfectant
product will be of medical benefit in reducing the incidence or pre-
venting the spread of colds, unless such representation is true.

- Respondents presented impressive evidence indicating that most
scientists no longer believe that “airborne germs and viruses are the
known cause of most colds,” as paragraph 9 of the complaint filed in
mntains certain other provisions discussed below.

2In their petition, respondents also requested a change in order provisions relating to influenza and streptococcal
throat infection. However, by letter dated January 17, 1983, they modified their request. As modified, the request
does not seek a change in the existing prohibitions on claims relating to the role of environmental surfaces in the

transmission of these diseases or the use of household disinfectants in reducing the incidence of preventing the
spread of these diseases.
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this matter indicates they did in 1974.3 Rather, there is mounting
scientific evidence that, at least for rhinoviruses (which are the major
cause of colds in adults), hand contamination with virus and subse-
quent self-inoculation with the virus may be a more important route
of infection than the airborne route.4 Similar findings have been
made for respiratory syncytial virus, the major cause of colds in chil-
dren. ,

The evidence indicates that hands can become contaminated with
virus in two ways—through contact with viruses on the skin of anoth-
er person or through contact with viruses which have survived on
environmental surfaces. Evidence has been presented which indicates
that rhinoviruses can survive for as long as three or four days on
environmental surfaces, and respiratory syncytial viruses for as long
as six hours. The evidence indicates that most scientists are no longer
certain that “germs and viruses on environmental surfaces do not
play a significant role in the transmission of colds,” although para-
graph 9 of the complaint indicates they did believe this proposition in
1974.5 Furthermore, while there is certainly controversy on the sub-
ject, some eminent scientists have taken the affirmative position that
environmental surfaces probably do play some role in the transmis-
sion of colds.6 Finally, while some scientists still support the state-
ment set forth in paragraph 9 of the complaint that disinfectants “will
not be of significant medical benefit in reducing the incidence or
preventing the spread of colds,” some eminent scientists have said
that the use of disinfectants may be of benefit.? _

Thus, we are presented with a change in scientific opinion with
respect to issues on which the complaint and order in this matter were
based. Most of these issues are now controversial, and there are repu-
table scientists on both sides of the controversy. We believe that an
absolute ban on claims for which there may be reputable scientific
support is inappropriate. On the other hand, we believe that such
claims must not be made in such a way that they assert or imply that
the propositions in question have been established to the satisfaction
of the scientific community, unless such is the case.8 Consequently, we
"5 See, Sterling Drug, Inc,, 84 F-T.C. 547, 51 (1974).

¢ Indeed, the evidence indicates that experimenters have been unable to demonstrate that it is possible to
transmit a rhinovirus cold via the airborne route.

584 FT.C. at 551.

& See, e.g, letter of December 2, 1982 to Emst Zander, M.D. from R. Gordon Douglas, Jr., M.D., Professor and
Chairman, Department of Medicine, New York Hospital-Cornell Medical Center; letter of Jan. 7, 1983 to Ernst
Zander, M.D., from Robert B. Couch, M.D., Professor of Microbiology and Immunology and Medicine, Baylor
College of Medicine. It should be noted that Doctors Douglas and Couch were both designated by complaint counsel
as witnesses in the trial scheduled in 1973 for this matter. (Neither testified since the matter was settled before
trial) Both have obviously changed their opinions on the relevant issues since that time.

T :

8 gfe, e.g., Americon Home Products Corporation, D.8918 (Sept. 9, 1981), modified, No. 81-2920 (3rd Cir. Dec.

3, 1982); National Commission on Egg Nutrition, 88 F.T.C. 89 (1976), modified, 570 F.2d 157 (7th Cir. 1977), cert.
denied, 439 U.S. 821 (1978). '
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" have modified the order to allow claims that environmental surfaces

-play a significant role in the transmission of viruses or bacteria as-
sociated with colds to be made if they are supported by competent and
reliable scientific evidence. Similarly, we have modified the order to
allow claims that the use of a household disinfectant will be of medical
benefit in reducing the incidence or preventing the spread of colds to
be made if they are supported by competent and reliable scientific
evidence. However, claims that either of these propositions have been
established can only be made if it is true that the propositions have
been established. _

In addition, in the letter of January 17, 1983, respondents have
requested that we modify section LD. of the order “for uniformity of
language” with sections I.A. and I.B., as modified. Paragraph D, as
presently written, prohibits any representation that

D. use of any household disinfectant product kills germs associated with disease[s],
unless such representation expressly mentions the namel[s] of the disease[s]; the repre-
. sentation is true; and respondent][s] making such representation has [have] competent
and reliable scientific evidence that such use reduces the incidence or prevents the
spread of the named disease[s].

_The change requires that a respondent can only make the claims
listed in paragraph LD. if it has and relies on competent and reliable
scientific evidence for the claims. We believe this is a desirable change
which will clarify the meaning of paragraph LD. of the order.

Finally, respondents requested in their petition that paragraph LE.
of the order be modified to eliminate the requirement that any repre-
sentation that “use of any household disinfectant kills viruses as-
sociated with influenza, colds, streptococcal infection, staphyloccal
infection, or other respiratory diseases” must be accompanied by a
statement that “there is no evidence that the product portrayed will
protect the family against flu or strep throat.” (This request is un-
changed by the letter of January 17, 1983). Respondents point out that
paragraph LD. of the order guarantees that no representation that a
product kills cold viruses will be made unless there is scientific evi-
dence that the product is of benefit in preventing the spread or reduc-
ing the incidence of colds. Respondents contend that “[sjuch a
well-founded and substantiated statement about colds would be con-
fused, not clarified, by a disclaimer directed to other more serious
diseases,” and that the existing LE. “would impose an unwarranted
and confusing burden upon valid and useful statements reflecting the
new scientific knowledge and opinion on colds.” Petition, p.20. We
agree that the disclosure required by LE. is not necessary in advertise-
ments relating only to colds. Consequently, we have modified LE. so
as to delete this requirement.
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It is therefore ordered, That the proceeding is hereby reopened and
the Decision and Order issued October 1, 1974 in Docket No. 8899 is
hereby modified to read as follows:

ORDER
I

It is ordered, That respondents Sterling Drug Inc., a corporation,
and SSC&B, Inc., a corporation, their successors and assigns and their
officers, agents, representatives and employees, directly or through
any corporation, subsidiary, division, or other device, in connection
with the advertising, offering for sale, sale or distribution of Lysol
Brand Products or any household disinfectant product, shall forth-
with cease and desist from representing, directly or by implication,
that:

A. 1. environmental surfaces play a significant role in the transmis-
sion of viruses or bacteria associated with influenza or streptococcal
throat infection;

2. environmental surfaces play a significant role in the transmis-
sion of viruses or bacteria associated with colds unless respondent|s]
making such representation has [have] and relies [rely] on competent
and reliable scientific evidence that environmental surfaces play a
significant role in the transmission of viruses or bacteria associated
with colds;

3.it has been established that environmental surfaces play a signifi-
cant role in the transmission of viruses or bacteria associated with
colds, unless such representation is true.

B. 1. use of any household disinfectant product will be of medical
benefit in reducing the incidence or preventing the spread of influen-
za or streptococcal throat infection;

2. use of any household disinfectant product will be of medical
benefit in reducing the incidence or preventing the spread of colds,
unless respondent{s] making such representation has [have] and re-
lies [rely] on competent and reliable scientific evidence that such use
will be of medical benefit in reducing the incidence or preventing the
spread of colds. '

3. it has been established that use of any household disinfectant -
product will be of medical benefit in reducing the incidence or pre-
venting the spread of colds, unless such representation is true.

C. use of any household disinfectant product kills airborne viruses
or bacteria associated with influenza, colds, streptococcal throat infec-
tion, or other upper respiratory disease, provided, that nothing in this
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subparagraph shall be construed to otherwise restrain demonstra-
tions of aerosol products as room deodorizers or air fresheners; _

D. use of any household disinfectant product kills germs associated
with disease[s], unless such representation expressly mentions the
namefs] of the disease[s]; the representation is true; and respondent[s]
making such representation has [have] and relies [rely] on competent
and reliable scientific evidence that such use reduces the incidence or
prevents the spread of the named disease[s];

E. use of any household disinfectant product kills viruses or bac-
teria associated with influenza, streptococcal infection, staphylococ-
cal infection, or other upper respiratory diseases other than colds,
unless the advertisement in which such representation appears clear-
ly and conspicuously discloses that there is no evidence that the
product portrayed will protect the family against flu or strep throat,
provided, that nothing in this subparagraph shall be construed to
apply to a representation that Lysol Brand Disinfectants kill bacteria
which cause streptococcal or staphylococcal skin infections.

II

It is further ordered, That nothing herein contained shall be con-
strued to require any alteration of, or deletion from the labeling of
any of Sterling’s household disinfectant products of legends, claims or
information heretofore specifically accepted by the Environmental
Protection Agency or its predecessor agency pursuant to the Federal
Insecticide, Fungicide and Rodenticide Acts, as amended, 7 U.S.C.
135, et seq.

III

It is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respond-
ent such as dissolution, assignment, or sale resulting in the emer-
gence of a successor corporation, the creation or dissclution of
subsidiaries, or any other change in the corporation which may affect
compliance obligations arising out of this order. '

It is further ordered, That respondents forthwith distribute a copy
of this order to each of its operating divisions or subsidiaries involved
in the advertising, promotion, distribution or sale of Lysol Brand
Disinfectants.

It is further ordered, That the foregoing modification shall become
effective upon service of this order.
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SEPARATE STATEMENT OF CHAIRMAN JAMES C. MILLER III

I concur in the Commission’s unanimous decision to modify the
existing order in this matter and require a reasonable basis for Ster-
ling’s advertising claims for Lysol. Sterling will now be permitted to
make truthful claims, subject to proper substantiation, that environ-
mental surfaces can play a significant role in transmitting colds and
that using a household disinfectant may reduce the incidence or pre-
vent the spread of colds.

Sterling has presented to the Commission a significant amount of
new scientific evidence on how cold viruses are spread. This evidence
represents a change in the facts underlying the original order and
forms the justification for the current modification. In 1974, when the
Commission issued the original order, the prevailing view in the scien-
tific community was that airborne germs and viruses were the pri-
mary cause of colds. Accordingly, the Commission prohibited any
claims that environmental surfaces play a significant role in trans-
mitting colds, and that using household disinfectants such as Lysol
can help prevent colds.

Sterling’s detailed petition indicates that, contrary to the Commis-
sion’s premise in bringing this case, there is a substantial body of
reputable scientific evidence indicating that environmental surfaces
play a significant role in spreading colds. Indeed, at least two of the
three experts on whom the Commission relied in bringing the case
now support Sterling’s position. Moreover, no one disputes that Lysol
effectively cleans environmental surfaces. Although Sterling’s evi-
dence does not show, nor have they claimed, that spraying Lysol
absolutely prevents colds, this should not preclude Sterling from mak-
ing properly qualified, substantiated efficacy claims.

In moving from a total prohibition of certain claims to allowing
those for which there is a reasonable basis, I believe the Commission
is recognizing that Sterling currently has a reasonable basis for mak-
ing some advertising claims concerning the product’s effectiveness. If
a majority of the Commission did not agree with this, it would have
been more appropriate to deny the order modification. Of course, the
Commission has not seen any specific advertising claims, and we will
scrutinize any Sterling claim to be certain it is substantiated.

As with most medical and many other types of claims, absolute
certainty is not feasible. The proper role of the Federal Trade Com-
mission is not to ban all claims unless they can be shown to be true
beyond a shadow of a doubt,! but to weigh the costs and benefits of
mn indicated in Pfizer, 81 F.T.C. 23, 64 (1972), the amount of testing necessary to support a
claim depends on the circumstances, including the type of claims, the cost of obtaining the supporting evidence,
and the possible consequences of a false claim. Particularly given Commissioner Pertschuk’s description of the

testing procedure here, obtaining empirical evidence of absolute proof of efficacy would be far more costly than
the attendant risks and benefits warrant.
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allowing or banning the dissemination of information about which
some uncertainty may exist. Here, if the Commission allows claims
for which there is a reasonable basis and they are later determined
to be false, consumers are injured only to the extent of the cost of their
Lysol purchases.2 If the Commission bans the claims and they turn
out to be true, consumers will be prevented from learning of an effec-
tive method to reduce the incidence and spread of colds, America’s
most prevalent disease.

Sterling has made a strong showing that its theory of how colds are
spread is valid, and that the Commission’s theory in bringing this case
is not. Sterling has also provided evidence that Lysol kills cold viruses.
Therefore, Sterling should be permitted to make adequately substan-
tiated claims at least on these two points. Prohibiting such claims, as
Commissioner Pertschuk apparently prefers (although he supported
the change) would not strengthen the advertising substantiation doc-
trine. It would instead deprive consumers of valuable, truthful infor-
mation.

SEPARATE STATEMENT OF COMMISSIONER MICHAEL PERTSCHUK

Sterling wants out of a 1974 consent order which prohibits it from
claiming that spray Lysol can prevent colds. It says that it now has
proof that, contrary to prior scientific understanding, cold viruses can
be picked up from environmental surfaces and that Lysol can help
prevent colds by killing surface viruses. It now seeks to modify the
order to permit it to claim that Lysol can help prevent colds.

I have reluctantly voted in favor of the order modification, simply
because the only alternative under consideration by a majority of the
Commission would have eroded the advertising substantiation doc-
trine even further. At the very least, Sterling is cautioned by the
Commission letter accompanying the modified order that the modifi-
cation in no way indicates that Sterling in fact presently has a “rea-
sonable basis” for any claim, express or implied, that Lysol actually
prevents colds.

The Commission’s concern (however mildly expressed in the letter)
is well-founded. The primary piece of evidence which Sterling cites is
a study, partly funded by Sterling, conducted by two eminent scien-
tists at the University of Virginia. They directed volunteers with colds
to blow their noses on their hands and wipe them on some plastic tiles.
Ten minutes later, some tiles were given a three second shot of Lysol;
_ others were not. After fifteen minutes, healthy volunteers were di-
rected to rub their fingers on the tiles, and then pick their noses and
rub their eyes. Lo and behold, about half of the healthy volunteers

2 Because the product has other values, the expenditures will not be totally wasted for many consumers.
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touching the untreated tiles got colds; fewer got colds from touching
the tiles that had been sprayed with Lysol, although the results were
not statistically significant.

Largely on the basis of this laboratory evidence, demonstrating
simply that Lysol killed cold viruses on surfaces that otherwise might
be transmitted to people, at least some scientists are now of the opin-
ion that Lysol “may” be of value in reducing colds in the home envi-
ronment, on the logical assumption that a reduction in the number
of viruses will lead to a reduction in colds. Most scientists, however,
~ remain skeptical. They note that, while Lysol might work in theory,

there’s just no proof that in fact it does—and reason to think it
doesn’t. Laboratory results might well be meaningless in the home
environment, which is, of course, the only environment consumers
care about. (After all, any family that duplicates the bizarre laborato-
ry procedure described above in its own home needs more than a shot
of Lysol to solve its problems.) Practical constraints that exist in home
environments limit the applicability of the findings. For example,
household surfaces are continually being re-infected. Many surfaces
which harbor viruses—like skin and clothing—can’t be safely
sprayed. And perhaps more fundamentally, scientists just don’t know
the significance of the role of surface contamination. Assigning a
- family member the chore of spraying doorknobs and telephones every
ten minutes just isn’t likely to be of much help when other sources of
cold viruses—such as direct contact with people with colds—may be
even more likely to cause colds.

The modified order would require Sterling to prove that an unquali-
fied medical efficacy claim, such as “Lysol reduces the incidence of
colds,” is in fact recognized by the scientific community to be an
established fact. The effect of this standard is properly to prohibit
such claims, since it is evident that there is simply no proof that Lysol
works to reduce colds. All that Sterling has is an unproved theory.

Nevertheless, apparently motivated by the belief that all informa-
tion has inherent value, the Commission has modified the Order to
permit Lysol to make certain “qualified” claims, as long as those
claims are supported by “competent and reliable scientific evidence”
—in other words, a reasonable basis. In my opinion, the only claim for
which Sterling has a reasonable basis goes something like this:
“While many scientists disagree, some scientists are of the opinion
that in certain circumstances, Lysol may, with an unknown probabili-
ty, reduce the incidence of colds to an unknown extent in a home
environment.”

The mischief with this elegant formulation is that the only claims
which Sterling is actually likely to make in a typical 30-second televi-
sion ad will fall far short of giving consumers the complete context
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they need.to properly interpret the claim. After all, Sterling isn’t
interested in making these claims to educate the public to the possible
health hazards of cold viruses harboring on doorknobs and counter-
tops. It wants to make them to sell more Lysol.

Simply put, any “qualified” claim Sterling is likely to make by
permission of the revised order must invariably make an implied
claim that Lysol reduces colds—precisely the claim for which Sterling
lacks proof. As a result, such “qualified” claims have a capacity to
mislead which far outweighs their capacity to inform. For that reason,
I would have preferred to retain the existing prohibitions on making
even qualified claims. As an alternative, I would have been willing to
‘support these modifications with a letter that plainly stated that
Sterling presently does not have a reasonable basis for any cla1m
express or implied, that Lysol reduces colds.

I would note, however, that even under the modified order, the
burden will be on Sterling to make sure that their “qualified” claims
do not make an implied claim that Lysol reduces the incidence of
colds. To that end, Sterling would be well-advised, to the extent that
it wishes to avoid making any implied efficacy claims when it makes
the qualified claims permitted by the order modification, to disclose
that Lysol has not been proven to reduce colds in actual home set-
tings.
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385 : Interlocutory Order
IN THE MATTER OF
THOMPSON MEDICAL COMPANY, INC.
Docket 9149. Interlocutory Order, March 11, 1983
ORDER ON RESPONDENT’S APPLICATION FOR INTERLOCUTORY REVIEW

It has long been the Commission’s policy to provide to the respond-
ents in its administrative proceedings copies of all prior statements
of complaint counsel’s witnesses, for use in cross-examination. Inter-
State Builders, Inc.,69 F.T.C. 1152 (1966); Ernest Mark High,56 F.T.C.
625 (1959). While the Commission is not bound by the Jencks Act, 18
U.S.C. 3500, or compelled to adhere to its principles, it does look to
court decisions interpreting it for guidance in enforcing its own policy.
USLife Credit Corp., 91 F.T.C. 984, 1036-37 (1978).

On April 30, 1979, the Federal Rules of Criminal Procedure were
amended, effective December 1, 1980, to require the production of
“Jencks-type” prior statements of allwitnesses (except the defendant)
in criminal trials, on motion of the opposing party. Fed.R.Crim.P.
26.2(a), 18 U.S.C. Rule 26.2 (1982 Supp.). On July 5, 1982, the trial in
this proceeding began. On July 30, 1982, complaint counsel moved for
an order directing respondent to produce Jencks-type statements of
its witnesses, consistent with the amended Rules. The Administrative
Law Judge (“ALJ”) concluded on August 19, 1982, that the circum-
stances of this particular case justified an order for the production of
such statements by respondent’s expert witnesses. On September 15,
1982, respondent applied for review of the order, and on October 21
the ALJ certified the review to the Commission under Section 3.23(b)
of the Commission’s Rules of Practice, 16 U.S.C. 3.23(b), as involving
a controlling question of policy as to which there is substantial ground
for differences of opinion. The ALJ further concluded that immediate
appeal may materially advance the ultimate disposition of the litiga-
tion. The trial continued, with respondent tendering all required
statements of its expert witnesses, subject to an agreement that this
would not be deemed a waiver of respondent’s rights to pursue its
appeal. On December 17, 1982, respondent completed the presenta-
tion of its witnesses.

The Commission has determined to grant review of the order be-
cause it presents a controlling question of policy on which the Com-
mission has as yet provided no guidance, and there is substantial
ground for differing views. Furthermore, resolution of the question
will facilitate the ultimate resolution of this case.

In establishing the defendant’s right to examine and use in cross-
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examination the prior statements of government witnesses in federal
criminal prosecutions, the Supreme Court emphasized the value of
eyewitness accounts, and particularly contemporaneous eyewitness
accounts, of events in controversy: “Every experienced trial judge and
trial lawyer knows the value for impeaching purposes of statements
of the witness recording the events before time dulls treacherous
memory.” Jencksv. United States, 353 U.S. 657, 667 (1956). Similarly,
in upholding a trial judge’s order that the report of an investigator for
the defendant be revealed to the prosecution for use in the cross-
examination of the investigator, the Court reasoned that his contem-
poraneous report of eyewitness’ accounts of an armed robbery “might
provide critical insight into the issues of credibility that the investiga-
tor’s testimony would raise.” United States v. Nobles, 422 U.S. 225,
232 (1975). The Jencks Act and revised Rule 26.2 were adopted to
clarify and circumscribe the authority of the federal Judiciary to exer-
cise their inherent power, recognized in the Jencks and Nobles deci-
sions, to enhance the truth-finding process in criminal proceedings by
ordering the discovery of witnesses’ prior statements. Palermo v.
United States, 360 U.S. 343 (1959); Notes of Advisory Committee on
Rules, 18 U.S.C. Rule 26.2 (1982 Supp.).

The Commission has concluded that it is unnecessary to adopt the
principle of Rule 26.2 to assure adequate cross-examination of expert
witaesses in its proceedings, even assuming arguendo that the need
to uncover prior inconsistent statements of witnesses is as compelling
in such proceedings as it is in criminal trials. The Commission’s Rules
of Practice already provide for extensive discovery concerning expert
witnesses. Section 3.31(b)(4)(i) provides that discovery of facts known
and opinions held by expert witnesses may be obtained as follows:

(A) A party may through interrogatories require any other party to identify each
person whom the other party expects to call as an expert witness at hearing, to state
the subject matter on which the expert is expected to testify, and to state the substance
of the facts and opinions to which the expert is expected to testify and a summary of
the grounds for each opinion.

(B) Upon motion, the Administrative Law Judge may order further discovery by
other means, subject to such restrictions as to scope as the Administrative Law Judge
may deem appropriate.

This section is nearly identical to Rule 26(b)(4) of the Federal Rules
of Civil Procedure.1 '

' Rule 26(b)(4) provides:
(4) Trial Preparation: Experts. Discovery of facts known and opinions held by experts, otherwise discovera-
ble under the provisions of subdivision (b)(1) of this rule and acquired or developed in anticipation of litigation
or for trial, may be obtained only as follows:

(A)(i) A party may through interrogatories require any other party to identify each person whom the other
(footnote cont’d)
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There is a division among the courts as to the appropriate scope of
discovery under subsection (b)(4)(a)(ii) of Rule 26, which is analogous
to subsection 3.31(b)(4)(i)B) of the Commission’s Rules. It has been
held that in order to obtain “further discovery” beyond interrogato-
ries under this subsection (specifically, in these cases, copies of reports
written by experts), the moving party must show “unique or excep-
tional circumstances” or a “compelling” need for such discovery.?
One court has explicitly incorporated into subsection (b)(4)(a)(ii) the
“substantial need” standard contained in Rule 26(b)(3)—the analog to
Section 3.31(b)3) of the Commission’s Rules—in considering a discov-
‘ery request for documents prepared by an expert in anticipation of
litigation.4 However, the prevailing view is more liberal: further dis-
covery should be granted when a request is reasonably framed to
enable the movant to prepare for effective cross-examination of the
expert or rebuttal.5 '

party expects to call as an expert witness at trial, to state the subject matter on which the expert is expected
to testify, and to state the substance of the facts and opinions to which the expert is expected to testify and
a summary of the grounds for each opinion. (ii) Upon metion, the court may order further discovery by other
means, subject to such restrictions as to scope and such provisions, pursuant to subdivision (b)(4)(C) of this rule,
concerning fees and expenses as the court may deem appropriate.

2 Breedlove v. Beech Aircraft Corp., 57 FRD 202, 205 (N.D. Miss. 1972). The decision here may have turned on
the fact that discovery of the witnesses’ reports was requested before discovery under subsection (b)(4)(a)(i) had
been completed. The courts have uniformly agreed that Rule 26 establishes a two-step process for discovery
regarding expert witnesses. E.g., Shackelford v. Vermeer Mfg. Co., 93 FRD 512 (W.D. Texas 1982); United States -
v. Int’l Business Machines Corp., 72 FRD 78 (S.D.N.Y. 1976); Herbstv. Int'l Telephone & Telegraph Corp., 65 FRD
528 (D. Conn. 1975); United States v. John R.—Piquette Corp., 52 FRD 370, 372 (E.D. Mich. 1971).

3 United States v. 145.31 Acres of Land, 54 FRD 359, 360 (M.D. Pa. 1972).

4 Wilsonv. Resnick,51 FRD 510 (E.D. Pa. 1970). The court also applied the standard of Rule 26(b)(3) in evaluating
the discoverability of experts’ reports in Breedlove v. Beech Aircraft Corp., 57 FRD 202, 205 (N.D. Miss. 1972).
However, it is not clear that the court considered that standard to be incorporated into 26(b)(4)(a)(ii); it may have
(erroneously) considered 26(b)(3) to offer an alternative ground for discovery of the reports.

The approach in Resnickhas been criticized as “interject[ing] the work-product doctrine into an area of discovery
in which the Advisory Committee [to the Rules of Civil Procedure] explicitly rejected the doctrine.” Graham,
Discovery of Experts Under Rule 26(b)(4) of the Federal Rules of Civil Procedure: Part One, An Analytical Study,
1976 U.IILL.F. 895, 927. This approach has also been defended as logical, if the expert has taken on a consulting

. role in the litigation. Comment, Discovery of Expert Information Under the Federal Rules, 10 U.Rich.L.Rev. 7086,
719-21 (1976). See also, Connors, A New Look at an Old Concern—Protecting Expert Information From Discovery
Under the Federal Rules, 18 Dusquesne L.Rev. 271 (1980).

5 Sea Colony West Phase I Condominium Ass’nv. Sea Colony, Inc., 438 A.2d 1233 (Super. Ct. Del. 1981) (decided
under state court rules, but relying on the Advisory Committee Note on the Federal Rules and the federal case
law on Rule 26(b)(4)(a)(ii)); In Re IBM Peripheral EDP Devices Antitrust Litigation, 77 FRD 39 (N.D. Cal. 1977);
Quadriniv. Sikorsky Aircraft Div., United Aircraft Corp., 74 FRD 594 (D. Conn. 1977). In Herbstv. Int’l Telephone
& Telegraph Corp., 65 FRD 528, 530 (D. Conn. 1975), the court went so far as to conclude that “{o]nce the traditional
problem of allowing one party to obtain the benefit of another’s expert cheaply has been solved, there is no reason
to treat an expert differently than any other witness.” Unlike the other cases, Herbst concerned a request for
deposition rather than the production of a report prepared by an expert. In another case involving requests for
both reports and depositions, the court expressed the view that Rule 26(b)(4) provides for “quite liberal” discovery
of the opinions of experts; however, the court did not reveal specifically what test it would apply in evaluating
requests under (a)(ii) after discovery under (a)(i) was completed. United Statesv. John R.—Piquette Corp., 52 FRD
370 (E.D. Mich. 1971).

In addition to these reported cases, a survey of federal district judges, magistrates, government attorneys, and
private practitioners indicates that:

the actual practice of discovery of expert witnesses expected to be called at trial varies widely from the two-step
procedure of Rule 26(b)(4)(A). The interrogatory overwhelmingly is recognized as a totally unsatisfactory
method of providing adequate preparation for cross-examination and rebuttal. In practice, full discovery is the
rule, and practitioners use all available means of disclosure including both the discovery of expert's reports
and depositions.

(footnote cont’d)
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The Advisory Committee to the Rules of Civil Procedure did not
expressly explain how “further discovery” should be evaluated. How-
ever, the Committee emphasized in its Explanatory Statement that
“[e]ffective cross-examination of an expert witness requires advance
preparation. * * * Similarly, effective rebuttal requires advance
knowledge of the line of testimony of the other side.” On the other
hand, the Committee recognized the fear, reflected in the caselaw,
that “one side will benefit unduly from the other’s better prepara-
tion,” and it advised that the procedure it recommended would mini-
mize the risk of that happening: ‘

Discovery is limited to trial witnesses, and may be obtained only at a time when the
parties know who their expert witnesses will be. A party must as a practical matter
prepare his own case in advance of that time, for he can hardly hope to build his case
out of his opponent’s experts.

Subdivision (b)(4XA) provides for discovery of an expert who is to testify at the trial.
A party can require one who intends to use the expert to state the substance of the
testimony that the expert is expected to give. The court may order further discovery,
and it has ample power to regulate its timing and scope and to prevent abuse.

Advisory Committee’s Explanatory Statement Concerning Amend-
ments of the Discovery Rules, 48 F.R.D. 487, 503-04 (1970). This sug-
gests that “the primary purpose of this subsection is to permit the
opposing party to prepare an effective cross-examination” and, fur-
ther, that discovery should be granted when the court is persuaded
that “the party seeking discovery is not abusing the procedure and the
information sought would prove helpful in providing for a full and fair
adjudication.”¢

Thus, the Commission has concluded that the more liberal view of
discovery of experts under the Federal Rules is the one that should
apply in Commission adjudications.” It is most consistent with the
desire of the Commission in 1978 to “balance a somewhat broadened
range of discovery with firm control by Administrative Law Judges
of the pace and scope of adjudicative proceedings.” 43 FR 56862 (1978).

Accordingly, it is already well within the broad discretion of the
Wi‘ Experts Under Rule 26(b)(4) of the Federal Rules of Civil Procedure: Part Two, An Empirical
Study and a Proposal, 1977 U.IILL.F. 169, 172. The author recommends that Rule 26(b)(4) be amended to provide
“full discovery” to prepare for cross-examination and rebuttal, “to comport with actual practice and with the
intentions of the drafters of the Federal Rules of Evidence.” Id. at 202.

6 Sea Colony West Phase I Condominium Ass’nv. Sea Colony, Inc., 438 A.2d 1233, 1235 (Super. Ct. Del. 1981).

See alsodiscussions of the Explanatory Statement in the /JBM and Herbst cases cited in note 5; Graham, supra note
.4, at 921-927; and 8 C. Wright & A. Miller, Federal Practice and Procedure Section 2031 (1970).

7 When the Commission revised its discovery rules in 1978 and adopted Section 3.31(b)(4)(i) in its current form,
it explained how judicial interpretations of the Federal Rules would influence the application of its own rules:
Where the Commission has adopted provisions substantially similar to provisions in the Federal Rules, judicial
constructions of such analogous provisions may serve as interpretive aids, but they are not to be regarded as
binding, because application of the Commission’s rules must be tailored to the circumstances of Commission
proceedings.

43 FR 56862, 56863 (1978).
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Administrative Law Judges to order the disclosure of prior state-
ments of expert witnesses such as those described in the Jencks
Act.8 This being the case, it is unnecessary to transplant to civil
administrative proceedings procedures that have been developed for
criminal litigation.

Although the ALJ did not reach his decision here under Section
3.31(b)(4)(i)(B), his analysis was appropriate for a determination under
that rule. Clearly, it was his judgment from reviewing the summaries
of anticipated testimony that effective cross-examination of expert
witnesses could be critical to a proper resolution of this case, and that
the disclosure of prior statements of those witnesses could allow for
more effective cross-examination than would otherwise be possible.
An ALJ has broad discretion to rule on discovery requests, and his
determinations will be reversed only on a showing of clear abuse.
General Foods Corp., 95 F.T.C. 306 (1980); Warner-Lambert Co., 83
F.T.C. 485 (1973); Boise Cascade Corp., Docket No. 9133 (order of Oct.
15, 1982) [100 F.T.C. 512]. Since his order is sustainable under Section
3.31(b)4)(i)B), respondent’s motion that it be reversed is hereby de-
nied.

8 See, e.g., Xidex Corp., Docket No. 9146, (order of Aug. 27, 1981).
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Complaint 101 F.T.C.
IN THE MATTER OF
MEREDITH CORPORATION

CONSENT ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3107. Complaint, March 15, 1983—Decision, March 15, 1983

This consent order requires a Des Moines, Iowa franchisor and operator of the Better
Homes and Gardens Real Estate Service (Service), among other things, to cease
making false or misleading representations regarding the Service, its members, or
services offered. The order prohibits the dissemination of advertisements and pro-
motional materials which represent that all Service members offer consumers

"“settling-in” services; participate in a home-building program; and offer “exclu-
sive” home-protection insurance, unless the advertisement clearly discloses that
not all members offer these services. The corporation is also barred from making
unsubstantiated representations concerning the Service’s selectivity in choosing
members; training of sales associates of Service members; market size, rank and
leadership in terms of sales volume of Service members; or any statement which
compares Service members to other real estate franchisors as to calibre of members
or membership standards. Further, respondent must send to all members of the
Better Homes and Gardens Real Estate Service a letter recalling certain advertis-
ing and promotional materials, and an acknowledgement form.

Appearances

For the Commission: Andrew B. Sacks and Matthew L. Myers.

For the respondent: Perry Bradshaw, Des Moines, Iowa and Wil-
liam Cerillo, McDermott, Will & Emery, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Meredith Corpora-
tion, a corporation, hereinafter referred to as respondent, has violated
the provisions of said Act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as fol-
lows:

ParaGrapH 1. Respondent Meredith Corporation is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Iowa with its office and principal place of business
located at 1716 Locust Street, Des Moines, Iowa.
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Better Homes and Gardens Real Estate Service (“respondent’s real
estate service”) is an operating group of Meredith Corporation.

PaRr. 2. Respondent is now and at all times relevant to this com-
plaint has been engaged in the operation of a network of independent-
ly owned real estate agencies, under the title Better Homes and
Gardens Real Estate Service. Individual real estate firms join Better
Homes and Gardens Real Estate Service as franchise members by -
signing a franchise agreement and paying specified fees to the service.

Par. 3. Respondent has caused to be prepared and placed for publi-
cation and has caused the dissemination of advertising and promo-
tional material, including, but not limited to, the advertising referred
to herein, to promote consumer use of real estate firms which are
members of Better Homes and Gardens Real Estate Service, and to
promote real estate firms’ joining that service.

PaR. 4. Respondent’s operation of Better Homes and Gardens Real
Estate Service at all times mentioned herein constitutes maintenance
of a substantial course of trade in or affecting commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

 Par. 5. Respondent’s members at all times mentioned herein have
been and now are in competition with individuals, firms, and corpora-
tions engaged in the sale of real estate. '

PAR. 6. In the course and conduct of its business, and for the purpose
of promoting consumer utilization of real estate firms which belong
to Better Homes and Gardens Real Estate Service, respondent has
disseminated and caused the dissemination of advertising in national
magazines distributed by mail and across state lines, and in television
and radio broadcasts transmitted by television and radio stations
located in various States of the United States and in the District of
Columbia, having sufficient power to carry such broadcasts across
state lines.

PaRr. 7. Typical statements and representations in said advertise-
ments, and promotional materials, disseminated as previously de-
scribed, but not necessarily inclusive thereof, are found in
advertisements attached hereto as Exhibits, A, B, C, D, E, F, G, and
H. '

Par. 8. Through the use of the statements and representations
referred to in Paragraph Seven, and other representations contained
in advertisements not specifically set forth herein, respondent has
represented, directly or by implication, the following claims concern-
ing member participation in respondent’s programs.

(a) All respondent’s real estate service members offer consumers
“settling-in” services.
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(b) All respondent’s real estate service members participate in a
home-building program. ’

(c) All respondent’s real estate service members offer consumers a
home-protection insurance plan, in states where it is legal to do so.

(d) The home-protection plan offered by respondent’s real estate
service members is “exclusive”.

Par. 9. In fact, not all members offer the services referred to in
Paragraph Eight (a), (b), and (c) above. Offering the services referred
to in subparagraphs (a) through (c) of Paragraph Eight is optional for
respondent’s real estate service members, and those services can only
be offered to consumers by a member if the member participates in
the program.

In addition, the home-protection insurance plan referred to in Para-
graph Eight (d) offered by some of respondent’s members is not exclu-
sive, but rather, comparable home-protection insurance is available
from other sources.

Par. 10. Through the use of the statements and representations
referred to in Paragraph Seven, and other statements and representa-
tions contained in advertisements not specifically set forth herein,
respondent has represented, directly or by implication the following
claims concerning respondent’s real estate service’s selectivity in
choosing members:

(a) Included in the selection process for all prospective members is
screening based on: the prospective firm’s training programs for its
sales associates; the excellence in training of sales associates em-
ployed by the prospective member; and the firm’s ability to obtain
financing for consumers.

(b) Respondent’s real estate service received over 18,000 “inquiries”
from prospective members, and only one out of every seventy-two
“inquiries” or “applicants” is “good enough” to become, or only one
out of every 72 “inquiries” or “applicants” did become a member of
respondent’s real estate service.

Par. 11. In fact,

(a) Screening of prospective members based on the prospective
members’ training programs for sales associates, the excellence in
training of sales associates, and the firms’ ability to obtain financing,
is not conducted for a number of members before they are selected.

(b) (1) Respondent has not received 18,000 inquiries from prospec-
tive members; the actual number of inquiries received is significantly
smaller than 18,000. The formula utilized by respondent’s real estate
service in calculating this figure was inadequate to yield an accurate
result, and did not yield an accurate result.

(2) The ratio of prospective firms accepted by respondent or good
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enough to become respondent members to “inquiries” or “applicants”
from prospective firms is not one out of every seventy-two, but in fact
is significantly smaller. The formula by which respondent’s real es-
tate service calculated this ratio was inadequate to yield an accurate
result, and did not yield an accurate result.

Par. 12. Through the use of the statements and representations
referred to in Paragraph Seven, and other representations contained
in advertisements not specifically set forth herein, respondent has
represented that all of its members are market leaders in terms of
sales volume in their respective markets.

Par. 13. In fact, not all members are among the leaders in their
respective communities in terms of sales volume.

Par. 14. Through the use of the statements and representations
referred to in Paragraph Seven, and other statements and representa-
tions contained in advertisements not specifically set forth herein,
respondent has represented directly or by implication, that the sales
- associates of all of its members receive advanced training in addition
to the basic training required to obtain a real estate license.

Pagr. 15. In fact, respondent’s real estate service provides training
to sales associates of members only if the members purchase such
training from the service and not all members have purchased such
advanced training. Further, a number of sales associates of respond-
ent’s real estate service members have not received any advanced
training from other sources.

Par. 16. As the representations referred to in Paragraphs Eight,
Ten, Twelve, and Fourteen are contrary to fact, such representations
are false, deceptive or unfair, and, therefore, constituted unfair or
deceptive acts or practices.

Par. 17. At the time respondents made the representations alleged
in Paragraphs Eight, Ten, Twelve, and Fourteen, respondent did not
possess and rely upon a reasonable basis for making such representa-
tions. Therefore, respondents’ making and dissemination of said rep-
resentations, as alleged, constituted unfair or deceptive acts or
practices. ‘

Par. 18. Through the use of the advertisements referred to in Para-
graph Seven, and other advertisements not specifically set forth here-
in, respondent has represented, directly or by implication, that it
possessed and relied upon a reasonable basis for the representations
set forth in Paragraphs Eight, Ten, Twelve, and Fourteen at the time
of the representations’ initial dissemination and each subsequent dis-
semination. In fact, respondent did not possess and rely upon a rea-
sonable basis for making such representations. Therefore,
respondent’s making and dissemination of said representations, as
alleged, constituted unfair or deceptive acts or practices.
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PARr. 19. The use by respondent of the aforesaid false, unfair, or
deceptive statements, representations, acts, and practices, and the
placement in the hands of others of the means and instrumentalities
by and through which others may have used the aforesaid statements,
representations, acts, and practices, have the capacity and tendency
to mislead a substantial number of consumers into the erroneous and
mistaken belief that said statements and representations are true and
complete, and to induce such persons to utilize real estate firms which
belong to Better Homes and Gardens Real Estate Service by reason
of this erroneous and mistaken belief,

Par. 20. The aforesaid acts or practices of respondent, herein al-
leged as aforesaid, were and are all to the prejudice and injury of the
public and of respondent’s competitors, and constituted unfair meth-
ods of competition in or affecting commerce in violation of Section 5
of the Federal Trade Commission Act, as amended.
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EXHIBIT A

OUT OF EVERY 72 LITUARIES,
DALY D
MALES TS A
BETTECS (11365 [0 GAGDECS
Iliﬂl LT %m’ﬁ?ﬂ&ﬁ L JELABER.

YOU o3 lﬂil 1CESD

"When we share the
Better Homes and Gardens®
name with someone, we are
very particular.

We set the highest standards for our

real estate members. And we ask tough
questions about business reputation. suc-
cessful track record, size and lcadership,
aggressive promotion.excellence in sales
training, finance. The quality of the mem-

ber is more important to us than pushpins ~

ona mag

ut of 18.000 inquiries, only a few
hundred...one out of 72... become Better
Homes and Gardens® members.

For relocation service call:
1-800-247-5050
(In lowa call: 1-800-532-1430)

*Esch Member an Independent Broker

It's as simple as this. People

have come to expect quality when
Am EUE[leﬂﬁ- rhev see the BettRee} H%mesyand

Gardens® name.
: ’, So go with the sign that has two names
®
o you can trust: Better Homgs and Gardens
# 3 and our real estate leader in your community.

(L ST
mmams oF

Osﬂ

I I and G .mu na..
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EXHIBIT B

e
1 LY

TR ALY -
OFALRIBAS
SRR
ASAL ESTTE sy

They don't select at all. ﬂs \‘r‘n:;" . r’n“"a Real Estate Service Members.
J Wil Hmld [

They guess. Or start working The point is this:
with the first real estate person if Better Homes and Gardens™
they meet and guess it will be all right. takes such care in selécting member firms.
They guess all real estate people vou might do well to seiect one of our members.
are pretty much the same. That'stoobad. Theyre go with the sign that has two
not. And a bad guess can mean thousands of names you can trust: Better Homes and
dollars. Or a slow sale. Or no sale. Gardens and our real estate leader in vour
Here's how Better Homies and Gardens®  community. ’
selects real estate firms as members. .
We look for a leader in the market. 4 )

We look for firms that promote

aggressively and take the time to train their m[ HEAI [s‘lﬁ“
sales associates.

We look into business reputation. cthics. r’[rﬁ[ﬁs f
and the ability to help buvers get financing. b ‘P

We look so carefully. in fact. that only
a few hundred. ..one out of 72...are good
enough to become Better Homesand Gardens®

o OnBetter
ll-‘?;olgfozia_x’tjgg 5i)emce call: | i ﬁ Hgg}gg,

(In lowa call: 1-800-532-1430)

An association of ndependent brokers.
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He seemed like a nice guy-and your
cousin knew him in college so you picked
him to sell your house.

That's not a very good reason to trust
someone with one of your most important
investments. But that seems to be reason
enough for a lot of Americans. For some
reason, they assume that all real estate

apeople are pretty much afike.

e This is more than a bad assumption. It's
Ha notion that can cost a home seller
m._._o.._mu:um of dollars . .. or a slow sale . ..
or no sale.

Discover the vast difference between
the quality, competence and profes-
sionalism of various real estate people —
ask some very tough questions.

Seven

Tough Questions
You Should Ask
Before You Select
A Real Estate Person
To Sell Your House:

PUS
z

Are they part of a strong natlonal
referral system?
If so. it means instant access to buyers moving
from cities all across the country. The names
generated through a national referral system
often are people transferred by their companies

and are excellent prospects. Usually they already

have equity from the sales of a previous home
— they're buyers. not lookers.

Do they keep up with the

availability of home financing?
There's no sale if the buyer can’t get mortgage
money. Leading real estate firms understand
your needs and know how to find financing for
home buyers when conventional morigages are
unattractive. Loan assumptions, second
mortgages, refinancing, contract for deed ... are
just a few of the financing options they can
suggest. And in these days of a fluctuating
money market, knowing what's available and
how to get financing is important for a quick sale.

How many homes do they have
listed for sale?
The reat estate firm with a lot of listings means a
high volume of business activity. You won't get
lost in the shuffle. Rather, it means that maore
sales people are working on your behalf with
>d buyers. Simply stated. the people
with the listings usually get the buyer vou want.

Will they make accurate home

value estimates?
A critical factor. After all. how much vou expect
to get from your home is the basic reason for
selling it. A value set too high means ultimate
disappointment, A value set 0o low is even
worse: it means you lose money. It's not always
easy to accept . . . but a good firm will set 2
realistic selling price for your home. And that's
what you should expect.

Real Estate Service

Are their sales people

well-trained?
Training makes a difference. A welltrained reai
estate person knows how to consider ail factors
when establishing a selling price for your home.
They know zoning. taxes. and finance require:
ments of lending institutions. A person with this
kind of ongding training means a smooth. quick
sale at a fair price. And a good real estate
company takes the time and money to train its
people.

Do they advertise and promote

homes aggressively?
A few lines in the classified ads of the newspaper
alone will not sell your home. Good real estate
firms actively promote and advertise on a reqular
basis in a variety of media. They promote
themselves. They promote your home. And this
promotes business and traffic that makes a
house sell faster. The best firm won't put vour
home on the market. thev'll market vour home.

Are they a leader in the market?
's not that any: size real estate firm canit be
good and professional. They can. But there’s
usually only one reason a leader becomes a
leader . . . bv successfully matching up homes
and people. It's a good sign when vou're with a
firm with a track record of success.

So go ahead. Ask. Selling a home is
serious business and it pays to ask tough
questions. We know. Because if we weren't
tough enough to stand up to these
questions, we couldn't be a Better Homes
and Gardens® Real Estate Service member.
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EXHIBIT E
CUENT: Batter Homes & Gardaras-Real Estate Service

.| roouCT:  Raol Estate Servi
Camle -Mithun, Inc. soermerns  Co2ys0 mms. QME'&,;/'Z?:MWW.

Narttuser Comter * Miwnstpaten, Miuamate 44208 | o, S00-rese

1. Bafors you select ¢ real ssiote
firm, you ought to azk some importont
questions.

[ -

4. Do they have a stong relocation
service?

P

7. Bacause if a recl estate firm con't
stond up to all of thess questiors...

altematives?

08 N0.: 0-192-103 DATE: June,1980 ~ LINGTH: :30

3. Are they a part of a respected
national organization?

5. Do they have exclusive Settling-
In Services 1o help you ofter the sale?

TREREALESIATE
MEMBEHS OF

i .)l&\ Y

1P ] |00

8. ...it con't be o Better Homes and
Gardans member,
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EXHIBIT F

Put 56 years
. %ft trust
right in your
l%ont yg‘:rd.

Now the magazine that has earned
the trust of millions of American
families since 1922 can help when you
sell or buy a home. The Better Homes
and Gardens™ Real Estate Service
is a natural extension of the trust and
confidence we've established through
decades of service to homeowners.

You'll find our sign displayed by
leading real estate professionals across
the country. We carefully choose
these firms for their integrity, for their
business reputation, for their record
of client satisfaction.

Help when you sell

When you offer your home through

a member of the Better Homes and
Gardens™ Real Estate Service, you
can count on reaching a large market
of qualified buyers. You'll be served
by a firm that has advanced real
estate education programs. And in-
formation sources directly from
Better Homes and Gardens. Even a
Home Protection Plan;” subject to state
regulation, which provides protec-
tion against unexpected replacement

or repairs for specified systems or
appliances in your home.
Help when you buy

If you're looking for a new home
within the same community, your
Better Homes and Gardens™ Real
Estate Service member can offer a
complete selection of styles, prices and
locations. If you're planning a longer
move, our national Relocation Service
will put you in touch with real estate
professionals in the community
where you're moving. They'll provide
you with advance information on
homes which fit your needs and
budget, as well as vital information on
your new community.
Two names you can trust

The Better Homes and Gardens™
Real Estate Service gives you
two names you can trust. Ours and
the name of the firm selected in your
community. To identify cur member
closest to you, orin your new
community, call this toll-free number:

1-800-247-5050

In lowa, call 1-800-532-1430

Better

ql - HOIMES,

and Gardens

Real Estate Service

Locust at 17th, NDes Moines. lowas 50336
Already more than 500 offices, each member independently owned.

101 F.T.C.
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' ‘ : . EXHIBIT G
Fultz, LoCocse & Asacintes, Inc. /Adarisng es21/79 0§ Prvice
Offices: Dzs Mo :\'S/DU'CUQUQ _ revised 6/21/79 CH-sr

CLIENT __ BH8G RES e DATE  6/19/73  MRL/pj
JOBNUMBER __ 88-27-79
COPY FOR: :60 Radio: Paul Harvey ABC tietwork Hews
FOR BROADCAST JuLY 16, 1979
PAUL HERVEY:
When you have a trusted neme 1ike "Betier Homes and Gardens"...a nuie

you've developed and protected for 57 yeers as a socurce of reliztie
informstion on housing...well, you just don't share it lcosely. Thst's
why the Better iomes and Gardens name means so rmeny positive, good
things when you see it teawed up with the riene of a real estete firm
in youar cwn ¢orounity. The Dotter Howes end Gardons Peal fciite
Service...yes, | said Real Estate Service...is an associaiion of
independent real estate brokers. lember firms are selected--they
just dun't sign up--they arz selected for their own high standards

of professioral service. As a member of the Real Estate Service, your
local Letiter Homes and Gardens broker can offer many exclusive
programs...such as the Home Protection Plan, a national relocation

service, exclusive building programs and much more. So, if you're

buying or selling a home, Jook for the sign of "two names you can
trust".. . Better Homes and Gardens...and their member firm in your

community.
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EXHIBIT H

Radio

"GOOD SELECTION" 60 SECONDS

ANNCR:

If you were selling your home within the next three years -
and the records say one-third of you will be doing just
that - how would you pick a real estate firm to help you?
On the basis of a nice smile or the recommendation of a
friend of a friend, or maybe they went to school with your
cousin. Don't laugh - most Americans select a realestate
company for no better reasons than these and that just
doesn't make sense. The pufchase or sale of a home is the
most important single financial transaction most people
ever make. And the differences between real estate

people can mean a difference of thovsands of dollars -

or a home that sells quickly or sits on the market.
Alright, here's how Better Homes and Gardens® selects
their own real estate members. Track record - are they

a successfu) real estate company? Business reputation -
do they have the highest standards of integrity? Imag-
ination - do they take the time to understand a home

and market that home creatively? In fact, far wore firms
have applied to become a Better Homes and Gardens® Real
Estate Service member than have been accepted. Conclusion?
Obvious! A Better Homes and Gardens member is a good

sclection. Each member an Independent Broker.
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DEecisIoN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Respondent Meredith Corporation is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Iowa, with its office and principal place of business located
at 1716 Locust Street, in the City of Des Moines, State of Iowa.

Respondents are officers of said corporation. They formulate, direct
and control the policies, acts and practices of said corporation, and
~ their principal office and place of business is located at the above
stated address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.
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ORDER
I

It is ordered, That respondent Meredith Corporation (“Meredith”),
a corporation, its successors and assigns, and its officers, agents, rep-
resentatives, and employees, directly or through any corporation, sub-
sidiary, division or other device, in connection with advertising and
promotional materials for Better Homes and Gardens Real Estate
Service (“Respondent’s real estate service”), in or affecting “com-
merce” as defined in the FTC Act, do forthwith cease and desist from
making the statements or representations, directly or by implication,
listed below, contrary to fact at the time of their dissemination:

(A) The following statements or representations concerning ser-
vices offered consumers by respondent’s real estate service members:

1. All respondent’s real estate service members offer consumers
“settling-in” services.

2. All respondent’s real estate service members participate in a
home-building program, and offer this program to consumers.

3. All respondent’s real estate service members offer consumers a
home-protection insurance plan, in states where it is legal to do so.

4. The home-protection plan offered by respondent’s real estate
service members is “exclusive,” provided, that, for purposes of this
order, a representation, direct or indirect, that a home-protection
plan is exclusive shall mean that home-protection insurance provid- .
ing comparable coverage is not available from other sources.

5. Any statements or representations that settling-in services, the
home-building program, or the home-protection plan are offered to
consumers by respondent’s real estate service members, unless it is
clearly and prominently disclosed within the advertisement where
the representation appears that not all members offer the services.
Such disclosure shall be in close proximity to the representation or
noted by an asterisk to the representation referring to the disclosure.

(B) The following statements or representations concerning re-
spondent’s real estate service selection of members.

1. Included in the selection process for all prospective members is
screening based on: the prospective firm’s training programs for its
sales associates employed by the prospective member; the excellence
in training of sales associates employed by the prospective member;
or the firm’s ability to obtain financing for consumers.

2. Respondent’s real estate service received over 18,000 “inquiries”
from prospective members.
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3. Only one out of every seventy-two “inquiries” or “applicants” is
“good enough” to become, or only one out of 72 “inquiries” or “appli-
cants” did become a member of respondent’s real estate service.

(C) That all members of respondent’s real estate service are “mar-
ket leaders” in terms of sales volume in their respective communities.

(D) That the sales associates of members of respondent’s real estate
service all receive training in addition to the basic training required
to retain a real estate license.

II

(A) It is further ordered, That Meredith, a corporation, its successors
and assigns, and its officers, agents, representatives, and employees,
directly or through any corporation, subsidiary, division or other de-
vice, in connection with advertising and promotional materials, for
Better Homes and Gardens Real Estate Service, an operating group
of Meredith Corporation, in or affecting commerce as defined in the
Federal Trade Commission Act, do forthwith cease and desist from
making any statements or representations, directly or by implication,
concerning: programs offered by respondent’s real estate service
members; respondent’s real estate service’s selection process or selec-
tivity in choosing members; market size, market rank, or market
leadership in terms of sales volume of respondent’s real estate service
members; training of sales associates of respondent’s real estate ser-
vice members; or any statement or representations comparing, direct-
ly or by implication, respondent’s real estate service to other real
estate franchisors as to membership standards or member calibre,
unless respondent possesses and relies upon a reasonable basis for

such statements or representations.
~ (B) (1) For purposes of paragraph II(A), a reasonable basis shall
consist of reliable and competent evidence that substantiates such
statements.

(2) To the extent the evidence of a reasonable basis consists of
scientific or professional tests, analyses, research, studies or any other
evidence based on expertise of professionals in the relevant area, such
evidence shall be “reliable and competent” for purposes of paragraph
II(B)1) only if those tests, analyses, research, studies, or other evi-
dence,

(a) are conducted and evaluated in a disinterested and sufficiently
skilled fashion; and

(b) use procedures generally accepted in the profession or science,
so that accurate and reliable results are best insured.
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It is further ordered, That the respondent shall initiate and pay the
cost of sending, within thirty (30) days of the date this order is final,
to all members of the real estate service, a copy of this order and
consent agreement, an accompanying cover letter (attached, and
hereto incorporated, as Attachment A) and an acknowledgement
form (attached, and hereto incorporated, as Attachment B). No liabili-
ty will be imposed on respondent on account of any member of re-
spondent’s real estate service which willfully, or otherwise, refuses in
any manner to comply with said request, or which engages in any
advertising or utilizes promotional material which respondent is pro-
hibited from disseminating or utilizing under Paragraph I above,
provided respondent has complied with this paragraph, and para-
graph IV (D) of this order.

v

(A) It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in respondent such
as dissolution, assignment, or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries or
any other change in the corporation which may affect compliance
obligations arising out of the order. ’

(B) It is further ordered, That respondent shall, within ninety (90)
days after this Order becomes final, file with the Commission a report,
in writing, signed by respondent, setting forth in detail the manner
and form of its compliance with this order.

(C) It is further ordered, That respondent shall maintain files and
records of all substantiation related to the requirements of this order
for a period of three (3) years after the dissemination of any advertise-
ment, which shall be made available to the Commission upon request
for inspection and copying.

(D) It is further ordered, That respondents shall maintain files and
records of all acknowledgement forms (Attachment B) and advertis-
ing and promotional materials returned to its real estate service’s
members pursuant to Paragraph III of this order for a period of six
(6) months after this order becomes final, which shall be made avail-
able to the Commission upon request for inspection and copying.
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ATTACHMENT A

Dear

Enclosed please find a copy of a provisionally accepted consent order entered into
between Meredith Corporation and the Federal Trade Commission. The agreement
stems from an FTC investigation of certain advertisements and promotional materials
for Better Homes and Gardens Real Estate Service. The agreement is for settlement
purposes only and does not constitute an admission by Meredith Corporation or the
Real Estate Service that the law has been violated or that the facts are true as alleged
in a proposed complaint submitted by the Federal Trade Commission to Meredith.

Please review the enclosed consent order which we have entered into with the
Federal Trade Commission. As part of our settlement, we request that you no longer
use, and return to us, the following promotional and advertising materials:

1. Ads To Be Returned:

A. Openings/Anniversaries
1. “Important News”—60-second radio
B. Front Yard
1. “Front Yard”—60-second radio
C. Myth/Fact '
1. “Five Myths” (1-5) - print—local and national
2. “More Myths” (6-10), (11-15) - print—local and national
3. “Four Myths” (1-4) - print—local
D. Selection
. “Crowd”—30-second - television - local and national
. “Crowd”—10-second - television - local
. “Finance I1"—30-second radio
. “Finance I1I”—60-second radio
. “Mortgage”—60-second radio
. “Leaders”—30-second radio
. “Good Selection”—60-second radio
. “Out Of Every 72 . . .” crowd print—national
. “He Seemed Like . . .” crossed fingers print—national
10. “The Way A Lot Of Americans . . .” coin print—national
11. “Out Of Every 72 . ..” crowd print—local
12. “He Seemed Like A Nice Guy . . .” crossed fingers print—Ilocal
13. “The Way A Lot Of Americans . . .” coin print—local
14. “It’s A Buyer’s Market” print—local
15. “Seven Tough Questions . . .” print—local
16. “We Can Help You Find Financing” print—local

OO Ok LN -

II. Promotional Materials To Be Returned:

. “Selecting A Real Estate Firm” coin brochure—local
“Out Of Every 72 . . .” ad reprints

“He Seemed Like A Nice Guy . . .” ad reprints

. “The Way A Lot Of Americans . . .” ad reprints
“The Home Protection Plan . . .” (buyer) brochure

. “The Home Protection Plan . . .” (seller) brochure

. “Fifty-six Years Of Trust” ad reprints

. “This Means A Lot More . . .” (clock) print—national

©O N U W N
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You should be advised that the Federal Trade Commission may treat the dissemina-
tion of any such advertising or promotional materials as a violation of Section 5 of the
Federal Trade Commission Act. We further request that you return the attached
acknowledgment form, which must be made available to the Federal Trade Commission-
staff upon request.

Thank you for your prompt attention to this matter.

Sincerely,

Meredith Corporation
ATTACHMENT B

I hereby acknowledge receipt of the consent agreement entered into between Mere-
dith Corporation and the Federal Trade Commission. Pursuant to that order, I am
returning to Meredith Corporation the following advertising and promotional materi-
als (identified by number):

I understand that dissemination of any of the advertising or promotional material
covered by the order may be found to violate the Federal Trade Commission Act.

By

For

(Name of Member Firm)
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IN THE MATTER OF
ILLINOIS CENTRAL INDUSTRIES, INC., ET AL.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF THE CLAYTON ACT

Docket C-2370. Consent Order, March 26, 1973-—Modifying Order, March 16, 1983

The Federal Trade Commission has reopened this matter and declared that Paragraph
V1ofthe order issued on March 26, 1973 (82 F.T.C. 1097) shall be of no further force
and effect. Paragraph VI barred Midas-International Corp., an IC subsidiary, from
purchasing any product containing automotive brake friction material manufac-
tured by Abex Corp., another IC subsidiary.

ORDER MODIFYING DECISION AND ORDER

On November 16, 1982, respondent IC Industries, Inc. (formerly
Illinois Central Industries, Inc.) (“IC”) filed its “Petition Pursuant To
Rule 2.51 To Reopen And Modify Consent Order” (“Petition”). The
Petition asked that the Commission reopen the consent order that
issued on March 26, 1973 in this matter (“the order”) and set aside
Paragraph VI thereof. Paragraph VI of the order perpetually bans
IC’s subsidiary, Midas-International Corporation (“Midas”) from pur-
chasing, directly or indirectly, any products containing automotive
brake friction materials manufactured by Abex Corporation
(“Abex”), another subsidiary of IC. It also bans Midas from selling or
distributing such products. Paragraph VI likewise perpetually bars
Midas from purchasing automotive flashers from IC or from selling
or distributing such flashers manufactured by IC. IC’s Petition was on
the public record for thirty days and no comments were received.

Based on respondent’s Petition and on other information available
to it, the Commission has determined that IC has made a satisfactory
showing that the public interest warrants reopening and modification
of the order in the manner requested by respondent. Accordingly,

It is ordered, That this matter be, and it hereby is, reopened and
that Paragraph VI of the Commission’s order shall be of no further
force and effect as of the effective date of this modifying order.
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IN THE MATTER OF
GOLDEN TABS PHARMACEUTICAL CO., INC.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8792. Final Order, March 16, 1970—Modifying Order, March 17, 1983

This order reopens the proceeding and modifies the Commission’s order issued on
March 16, 1970 (77 F.T.C. 277), by allowing respondent to disclose, clearly and
conspicuously any place in advertisements, that there are conditions and obliga-
tions attendant upon acceptance of free or nominally priced offers. The modified
order also reflects the company’s new name and deletes from the order the name
of the company’s founder, Michael Posen.

ORDER REOPENING THE PROCEEDING AND
MODIFYING CEASE AND DESIST ORDER

On November 17, 1982 Golden Tabs Pharmaceutical Co., Inc., re-
spondent in the above-captioned matter, filed a petition pursuant to
Rule 2.51 of the Commission’s Rules of Practice to reopen the proceed-
ing and modify the order entered therein.

The order, which was entered in 1970, covers “Golden 50 Tabulets”
or any food, drug, device or cosmetic. The complaint, which was issued
on July 17; 1969, alleged, among other things, that respondent had
represented in advertisements that Golden 50 Tabulets would be sent
free to persons responding to respondents’ advertisements and that
persons answering said advertisements will be under no obligation to
purchase additional supplies of respondents’ products. In truth and in
fact, the Hearing Examiner found that the 30 day supply of respond-
ents’ product were not free for the reason that the offer was an insepa-
rable part of a plan under which respondents, after the receipt of the
30 day supply by those who accepted the offer, shipped additional
monthly supplies of the product and attempted to collect the price for
these shipments. Furthermore, the Examiner found that persons an-
swering the ads are under an obligation to purchase additional sup-
plies or to notify respondents to cancel further shipments. After
sending the 30 day supply, respondents shipped additional supplies
each month, mailed statements requesting payment and threatened
visits by company representatives in an attempt to collect payment.
The Examiner also found that in many cases even if persons notified
respondents that they did not wish additional supplies to be sent,
respondents continued to ship supplies of said product to those per-
sons and attempted to collect the price.
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The Examiner issued an order, which, among other things, prohibit-
ed respondent in paragraph 1(b) of the order from representing that
*any product is offered free or under any other terms when the offer
is used as a means of enrolling those who accept the offer in a plan
whereby additional supplies of the product are shipped at an addition-
al charge unless all of the conditions of the plan are disclosed clearly
and conspicuously and within close proximity to the ‘free’ or other
offer.” The respondents did not appeal from the initial decision and
the Commission thereafter adopted the decision and order.

Petitioner now seeks to modify one provision of that order, by add-
ing a provision to paragraph 1(b) of the order which would permit
respondent to have the option of clearly and conspicuously disclosing,
when the free or other offer is made, that there are obligations attend-
ant upon acceptance of the free or nominally priced offer and then
clearly and conspicuously disclosing the complete terms of the offer
elsewhere. Thus, the alternative language would not require that
respondent disclose all the conditions “within close proximity to the
free or other offer” as is now mandated.

While the Commission supports petitioner’s proposed revisions to
the order, the Commission has, without objection from petitioner,
added a proviso to that portion of paragraph 1(b}2) which would
permit respondent to disclose the complete terms of the offer else-
“where in the advertisement. As revised herein, where respondent
exercises this option and also includes in the advertisement a coupon,
signature space or other means by which a consumer is intended to
accept the offer, it is required to disclose the complete terms of the
offer on or in close proximity to the coupon or other space provided.

The alternative language, as revised, should be sufficient to ensure
that consumers are aware of their obligations in accepting the free or
other offer. Not only would respondent be required by the modified
order to disclose clearly and conspicuously and within close proximity
to the offer that there are other conditions that a consumer assumes
upon accepting the offer, but the respondent must clearly and con-
spicuously set forth on a coupon or other offer acceptance form includ-
ed in the advertisement or, if no such form is provided, elsewhere in
the advertisement the complete details, conditions, and obligations.
Thus, assuming that the proper language-is used, a consumer can be
expected to be aware of the obligations attendant upon acceptance of
the offer.

In its petition at page 8, respondent suggests that the modified
order would be satisfied by placing, clearly, conspicuously, and within
close proximity to the offer, such terms as “with membership”, “with
club membership”, “when you join”, “when you rejoin”, “see details

et

of plan in enrollment coupon”, “see details of offer below”, “see de-
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tails inside”, and other similar terms which clearly convey to the
consumer a further obligation upon acceptance of the offer. Respond-
ent should be advised that, in granting the petition, the Commission
does not agree that all of the above terms would constitute satisfacto-
ry compliance with the modified order. In particular, in the Commis-
sion’s view, the terms “see details inside” or “see details of offer
below,” even if placed “clearly, conspicuously and in close proximity”
to the offer, are too imprecise to adequately inform consumers that
there are further obligations attendant upon acceptance of the offer.

With the above noted order revision and compliance caveat, the
Commission has decided to grant the petition. Moreover, having been
informed by staff that the petitioner has no objection, the Commission
also has made two other changes in the order. Because respondent
Michael Posen has died, the Commission has deleted his name from
the order, and it has changed the name of the corporate respondent,
from Golden Fifty Pharmaceutical Co., Inc. to Golden Tabs Phar-
maceutical Co., Inc.

It is therefore ordered, That the proceeding is hereby reopened and
the Decision and Order issued July 17, 1969, in Docket No. 8792 is
hereby modified to read as follows:

ORDER

It is ordered, That respondent Golden Tabs Pharmaceutical Co.,
Inc., a corporation, and its officers, agents, representatives and em-
ployees, directly or through any corporate or other device, in connec-
tion with the offering for sale, sale or distribution of the preparation
designated “Golden 50 Tabulets,” or any food, drug, device or cosmetic
do forthwith cease and desist from directly or indirectly:

1. Disseminating or causing the dissemination of, by means of the
United States mail or by any means in commerce, as “commerce” is
defined in the Federal Trade Commission Act, any advértisement
which:

(a) Represents directly or by implication that respondent is a manu-
facturer of vitamin and/or mineral preparations or maintains labora-
tory facilities concerned with the formulation, testing or performance
of vitamin and/or mineral preparations.

(b) Represents directly or by implication that any product is offered

free or under any other terms when the offer is used as a means of

enrolling those who accept the offer in a plan whereby additional
supplies of the product are shipped at an additional charge unless all
of the conditions of the plan are disclosed clearly and conspicuously
and within close “roximity to the “free” or other offer,
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or, alternatively,

represents directly or by implication that any product is offered free
or under any other terms when the offer is used as a means of enroll-
ing those who accept the offer in a plan whereby additional supplies
of the product are shipped at an additional charge unless (1) respond-
ent discloses clearly, conspicuously, and within close proximity to the
free or other offer that there is a further obligation upon the consum-
er upon acceptance of the offer, and (2) respondent also discloses
clearly and conspicuously elsewhere in the advertisement the com-
plete details, conditions, and obligations attendant upon acceptance
of the offer, provided further that, if the advertisement includes a
coupon, signature space, or other designated means by which the
consumer is intended to accept the offer, respondent discloses clearly
and conspicuously on or in close proximity to the coupon or other
space provided for acceptance of the offer the complete details, condi-
tions and obligations attendant upon acceptance of the offer, but such
complete disclosure need not appear more than once in the advertise-
ment, including the coupon.

(c) Represents d1rectly or by implication that an offer is made w1th-
out “further obligation,” or with “no risk,” or words of similar import
denoting or implying the absence of any obligation on the part of the
recipient of such offer when in fact there is an obligation incurred by
the recipient.

(d) Represents directly or by implication that an offer is made to
only a limited customer group or for only a limited period of time
when no such limitations are imposed by respondents.

(e) Represents directly or by implication that such products are
guaranteed unless the nature and extent of the guarantee, the identi-
ty of the guarantor and the manner in which said guarantor will
perform thereunder are clearly and conspicuously disclosed there-
with.

() Represents directly or indirectly that any product or combina-
tion of products identified, described or specified, directly or by im-
plication, is being offered for sale, as a “'gift” or otherwise, unless such
offer does contain the items as specified, described or otherwise identi-
fied.

(g) Represents directly or indirectly that any product or combina-
tion of products which are offered for sale, “free,” as a “gift,” or
otherwise is or are of regular commercial size when such product or
product are of “trial,” “sample,” or otherwise less than regular com-
mercial size.

2. Disseminating, or causing to be disseminated, by any means, for
the purpose of inducing, or which is likely to induce, directly or in-
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directly, the purchase of respondent’s products in commerce,; as ““com- -
merce” is defined in the Federal Trade Commission Act, any adver-
‘tisement which contains any of the representations or
misrepresentations prohibited by Paragraph 1 hereof. '

It is further ordered, That respondent and its officers, agents, repre-
sentatives and employees, directly or through any corporate or other
- device, in connection with the advertising, offering for sale, sale or
distribution of “Golden 50 Tabulets” or other products, in commerce,
as “commerce” is defined in the Federal Trade Commlsswn Act, do
forthwith cease and desist from:

1. Shipping or sending any merchandise to any person without the
prior authorization or prior consent of the person to whom such mer-
chandise is sent and attempting, or causing to attempt, the collection
of the price thereof.

2. Shipping or sending any merchandise to any person and attempt-
ing, or causing to attempt, the collection of the price thereof when a
notification of refusal of such merchandise, or a notification of cancel-
lation for any further shipments of merchandise, has been sent by
such persons and received by respondent.

It is further ordered, That respondent notify the Commission at
least 30 days prior to any proposed change in the corporate respond-
ent such as dissolution, assignment or sale resulting in the emergence
of a successor corporation, the creation or dissolution of subsidiaries
or any other change in the corporation which may affect compliance
obligations arising out of the order.

It is further ordered, That respondent shall, within sixty (60) days
after service of this modified order upon it, file with the Commission
a report in writing, signed by respondent, setting forth in detail the
manner and form of its compliance with the order to cease and desist.

It is further ordered, That the foregoing modification shall become
effective upon service of this order.
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IN THE MATTER OF ..
MIB, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT AND THE FAIR CREDIT
REPORTING ACT

Docket C-3108. Complaint, March 21, 1983—Decision, March 21, 1983

This consent order requires a Westwood, Mass. non-profit medical reporting agency,
among other things, to cease reporting that a code in a consumer’s file has been
cancelled or deleted, except to report the cancellation or deletion to a person who
was previously informed of the code’s existence. The order prohibits respondent
from conditioning the release of information to a consumer on his/her execution
of a waiver of claims against the firm, and from representing to consumers that
their statements concerning disputed items be limited to 100 words or less, unless
at the same time, respondent offers to assist the consumer in preparing the state-
ment. Additionally, the firm must timely reinvestigate disputed information; con-
tact, where possible, the source(s) of disputed information or other persons
identified by the consumer who may possess information relevant to the chal-
lenged data and modify its files accordingly. i

Appearances

For the Commission: William P. McDonough and Stephen P. Fau:
teux. '

For the respondent: David B. Lytle, Hogan & Hartson, Washington,
D.C.

COMPLAINT

Pursuant to the provisions of the Fair Credit Reporting Act, 15
U.S.C. 1681 et seq., and the Federal Trade Commission Act, 15 U.S.C.
41 et seq., the Federal Trade Commission (Commission), having reason
to believe that MIB, Inc., d/b/a Medical Information Bureau (MIB),
has violated provisions of those Acts, and it appearing to the Commis-
sion that a proceeding by it in respect to those violations would be in
the public interest, the Commission issues this complaint.

1. For the purposes of this complaint, the terms consumer, consumer
report, consumer reporting agency, file, person, and medical informa-
tion are defined as set forth in Section 603 of the Fair Credit Report-
ing Act (Act).

2. MIB is a nonprofit corporation, organized, existing, and doing
business under the laws of Delaware, with its principal office and
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place of business Iocated at 160 Umvermty Avenue, Westwood, Massa—
chusetts.

3. MIB’s membership consists of approximately 700 hfe insurance
companies (members) located throughout the United States and
Canada.

4. Among its act1v1t1es ‘MIB operates a conﬁdentlal exchange of
information among its members. To effectuate the information ex-
change, MIB’s members are required to report to MIB information
concerning insurance applicants received by the members from origi-
nal medical and other sources, from official records, or from the appli-
cant during the course of an insurance application.

5. All information reported to MIB by its members is reported in
coded form pursuant to MIB’s Manual, “Official List of Impairments”
(Code Manual). The Code Manual contains a list of approximately 190
medical impairments and 7 supplementary nonmedical impairments,
each of which is signified by a three-digit numerical code. The Code
Manual also contains procedures for reporting these impairments,
including requiring the use of a system of letters (as many as five in
a sequence following the three-digit impairment code), which indicate
among other things, when the impairment first appeared, whether it
is present at the time of the application, or whether the condition is
under treatment.

6. MIB files the coded information it receives from its members in
its computer.

7. MIB uses this coded information to provide its “checking service”
to its members. Under the “checking service,” a member who has
received an insurance application may request from MIB whatever
coded information MIB has in its files on the applicant. In response
tosuch a request MIB transmits a report to the requesting member,
either by wire or by mail.

8. These MIB reports bear on consumers’ personal characteristics,
and they are used in whole or in part for the purpose of serving as a
factor in establishing consumers’ eligibility for insurance to be used
primarily for personal purposes. Therefore, these reports are consum-
er reports.

9. MIB is regularly engaged on a cooperative nonprofit basis in
assembling information on consumers for the purpose of furnishing
consumer reports to third parties through the means and facilities of
interstate commerce. Therefore, it is a consumer reporting agency.

10. As of at least 1976, MIB maintained coded information on ap-
proximately 11 million persons, and in 1979 it received from its mem-
bers 20,163,964 checking inquiries and 2,262,938 reports. In 1977 MIB
received $9,739,597.00 in assessments and charges from its members.

11. The acts and practices alleged herein took place and are taking
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place in the ordinary course and conduct of MIB’s activities and have
occurred on or after April 24, 1971, the effective date of the Act.

Count I

12. The allegations of paragraphs 1-11 above are incorporated by
reference herein.

13. When MIB deletes from its files an adverse item of information
because it has become obsolete within the meaning of Section 605(a)
of the Act or because it was found inaccurate or unverifiable after a
reinvestigation pursuant to Section 611(a) of the Act, in some cases it
puts in its records the notation “cancelled” or “purged.” In a substan-
tial number of instances the notations have been included in subse-
quent consumer reports sent to members. '

14. The notations described in paragraph 13 have been included in
a substantial number of reports used in connection with the under-
writing of life insurance involving a principal amount of less than
$50,000 and the item of information was deleted because it was ob-
solete within the meaning of Section 605 of the Act. By this practice,
MIB has failed to maintain procedures to avoid violations of Section
605 of the Act and, therefore, has violated Sections 605 and 607(a) of
the Act.

15. The notations described in paragraph 13 have been included in
a substantial number of reports in which the item of information was
deleted because it was found inaccurate or unverifiable after a
reinvestigation pursuant to Section 611(a) of the Act. By this practice,
MIB has violated Section 611(a) of the Act.

Count IT

16. The allegations of paragraph 1-11 above are incorporated by
reference herein.

17. A substantial number of consumers have requested disclosure
of the nature and substance of the non-medical information in their
MIB files, and have given MIB proper identification. In all such in-
stances MIB requires the consumer requesting disclosure to complete
MIB Form D-2 as a prerequisite to obtaining such disclosure. (A copy
of Form D-2 is attached as Appendix A). Completion of Form D-2
requires a consumer to, among other things, sign a release stating:

Except as to false information furnished with malice or willful intent to injure and,
except as to lability for willful noncompliance or for negligent noncompliance as in the
Federal Fair Credit Reporting Act (FCRA), I release the MIB and its members and any
person who furnishes information to MIB or its members from any claims or suits based
on any information disclosed as a result of this request.

18. Under Section 609(a) of the Act, upon request and the showing
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of proper identification, a consumer is entltled to, among other things,
disclosure of the nature and substance of all information (except -
medical information) maintained in his or her file by MIB.

19. The requirement of the Form D-2 release for disclosure of the
nature and substance of such non-medical information constitutes
more than “proper identification.” Therefore, MIB has violated and
is violating Section 609(a) of the Act.

Count IIT

20. The allegatlons of paragraphs 1-11 above are mcorporated by
reference herein.

21. When consumers inform MIB that they dispute the complete-
ness or accuracy of an item of information in MIB’s files, in a substan-
tial number of instances MIB:

a. requires consumers to first complete the MIB Form D-2 which,
in turn, requires the consumers to sign a release in MIB’s favor, to
identify a physician to whom disclosure will be made, and to obtain
a non-related witness’s signature. By not initiating reinvestigation
until the consumer complies with these procedures, MIB, in some
instances, fails to reinvestigate the disputed item of information with-
in a reasonable period of time after receiving notice of the consumer’s
dispute;

b. fails to include as part of its reinvestigation contacting the origi-

-nal sources of the information or such other sources as the consumer
identifies in disputing the information as being likely to have infor-
mation on the subject of the dispute; and

c. fails to record, after reinvestigation, the current status of disput-
ed information.

22. Under Section 611(a) of the Act, if the completeness or accuracy
of any item of information contained in his or her file is disputed by
a consumer, and the dispute is directly conveyed to MIB, MIB must
within a reasonable period of time reinvestigate and record the cur-
rent status of that information unless it has reasonable grounds to
believe that the dispute is frivolous or irrelevant. Furthermore, under
Section 611(a), if after the reinvestigation the information is found to
be inaccurate or can no longer be verified, MIB must promptly delete
the information.

23. By the acts described in paragraph 21, MIB has v1olated and is
violating Section 611(a) of the Act.

" Count IV

24. The allegations of paragraphs 1-11 above are mcorporated by
reference herein. -
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25. When MIB determines after reinvestigation not to modify or
delete information that has been disputed by a consumer, in a sub-
stantial number of instances it notifies the consumers:

The federal Fair Credit Reporting Act of 1970 provides that you may file a brief
statement of disputed accuracy. The statement should contain 100 words or less and
it should set forth the nature of the dispute.

26. The two statements in the above notice, read together, suggest
that it is the Act that requires the consumer to limit his statement
to 100 words or less, when in fact, Section 611(b) of the Act allows MIB
to impose such a limitation only if it provides assistance to the con-
sumer in preparing such a statement. Therefore, MIB has violated
and is violating Section 611(b) of the Act.

27. The acts and practices set forth in paragraphs 12-26 were and
are in violation of the Fair Credit Reporting Act and, pursuant to
Section 621(a) of the Act, such acts and practices constitute violations
of Section 5(a) of the Federal Trade Commission Act.
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2400 r0

T Request for Disclosure
Submitted to Medical Information Bureau (MIB)
P. 0. Box 105, Essex Station, Boston MA 02112

IDENTIFICATION INFORMATION (Please print):

Name:

Lostnasng faurneme) Furst name (gren Aame) Muaoie neme

Date of Birth:

{rnonin) tcay? tyenr)

Birthplace:

Gors 11210 161U 5.0, 0f Prevmce (A Canaoa ) i ether. goe country

Present Address:

istreet) B {town or cny)

13131 803 290 COOY ) tielepnone number)

DISCLOSURE: I request disclosure of the meaning of my MIB record, if 2ny. | understand
MIB will require reporting member companies to disciose any medical information in my
MIB record to my personal physician.

(Rame ol be onat DRYIICAN)

tsireets ey sntatet {210 cooer

As to non-medical information. | prefer disclosure by the one method checked below. (it
method 2 or 3 is checked. insert a date which is 2bout 15 days after you mail this form: also.
select zn hour between 10:00 AM 2nd 4:00 PM on any weekday except holidays in Massa-
chusetts). ’

1: By letter to my address 2s given above.

[ 20 By reverse charge phone call at my phone number given above on

11n%e N date 20C nous i Lanieen Time Jone t

[ 3: Eyezppointmenton a1 the above MIB office.

1eav2 11 02%e ARG FOUI

Except 25 10 false information furnished with malice or willful intent 1o injure and except
zs 10 hebiity for willfut noncompliance or for negligent noncomplience 2s in the Federal
Fair Crecit Reporting Act (FCRA). | relezse the MIB and its members and zny person who
furmishes information \o MIB or its members from any claims or suils bzsed on any infor-
mezlion disclosed 25 2 result of this request.

el mCAIn Cag anspear SiEnature OF 1n0-eCud’ ESCLratmE D OVwre

(en zcult perton). wiinetied the zbecve signziure and | represent that the person who
¢ the zbove sigrizivre 15 hnown 1o me (bul 15 not relzted 10 me), and is the persen
ceLcnned zbove

Present eccress of witness:

Street

Stetoie et ey

Town or cily

Stzte cnd 1o code
Attachment A
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DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption '
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Boston Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act and the Fair Credit
Reporting Act; and . :

The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Acts, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the execut-
ed consent agreement and placed such agreement on public record for
a period of sixty (60) days, and having duly considered the comments
filed thereafter by interested persons pursuant to Section 2.34 of its
Rules, now in further conformity with the procedure prescribed in
Section 2.34 of its Rules, the Commission hereby issues its complaint,
makes the following jurisdictional findings and enters the following
order:

1. Respondent MIB, Inc. is a corporation organized, existing and
doing business under and by virtue of the laws of the State of Dela-
ware, with its office and principal place of business located at 160
University Avenue in the Town of Westwood, Commonwealth of Mas-
sachusetts.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER
I

For purposes of this order, the following definitions shall apply:

A. The Act means the Fair Credit Reporting Act, Pub. Law No.
91-508, 15 U.S.C. 1681 et seq.

B. The terms person, consumer, consumer report, file and medical
information are as defined in Section 603 (b), (¢), (d), (g), and (i), respec-
tively, of the Act.

C. The term medical source means a person from whom medical
information may be obtained in accordance with Section 603(i) of the
Act, namely a licensed physician or medical practioner, hospital, clin-
ic or other medical or medically related facility which provided or
provides the information with the consent of the individual to whom
the information relates.

i

1t ts ordered, That MIB, Inc. (“MIB”), its successors and assigns, and
its officers, agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the collection, preparation, assembly or furnishing of a
consumer report shall cease and desist from:

A. Reporting, directly or indirectly, that a code in a consumer’s MIB
file has been cancelled or deleted, except to report the cancellation or
deletion to a person who was previously informed of the existence of
the code.

B. Requiring, as a condition for disclosure of information (except
the nature and substance of medical information) pursuant to Section
609 of the Act, that the consumer seeking disclosure execute a waiver
or release of claims against MIB based on the information disclosed.

C. Failing, if the completeness or accuracy of any item of informa-
tion contained in his or her file is disputed by a consumer and such
dispute is directly conveyed to MIB by the consumer, to reinvestigate
the disputed item within a reasonable period of time, unless MIB has
reasonable grounds to believe that the dispute by the consumer is
frivolous or irrelevant, provided that where the consumer has failed
to provide information sufficient to permit MIB to identify in its
records the consumer and the item in dispute, MIB may require the
consumer to provide such information before initiating a reinvestiga-
tion.
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D. Failing, in connection with the reinvestigation of a disputed item
of medical information pursuant to Section 611 of the Act:

1. to includé as part of such reinvestigation a reasonable effort to
contact (a) the medical source or sources who originally provided the
information upon which the disputed item is based and (b) other
medical sources identified by the consumer who may reasonably be
expected to have additional information directly relevant to the dis-
puted item;

2. to complete such reinvestigation within a reasonable period of
time, provided that 30 days shall be presumptively deemed a reason-
able period of time, in the absence of unusual circumstances;

3. if after such reinvestigation the disputed item is found to be
inaccurate or unverifiable, promptly to delete the item from the con-
sumer’s MIB file; and ' "

4. if after such reinvestigation the disputed item is found to be
accurate and verifiable but incomplete, tomake the item complete by
adding to the consumer’s MIB file any additional information learned
through the reinvestigation and necessary for a proper understanding
of the disputed item, including where applicable, the fact of recovery
or improvement.

E. Representing, directly or indirectly, to consumers that their dis-
pute statement under Section 611(b) of the Act is limited to 100 words
or less, unless MIB at the same time informs the consumer that it will
assist the consumer in writing such a statement.

IIL

It is further ordered, That MIB mail a copy of this order to all of its
members by certified mail, return receipt requested; that MIB deliver
a copy of this order to all present and future MIB employees engaged
in handling consumer requests for disclosure under Section 609 of the
Act or disputes of accuracy or completeness under Section 611 of the
Act; and that MIB secure a signed statement acknowledging receipt
of a copy of this order from all such employees.

Iv.

It is further ordered, That MIB notify the Commission at least thirty
(30) days prior to any proposed change in its corporate structure such
as dissolution, assignment or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries, or
any other change in the corporation which may affect compliance
obligations arising out of this order.
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V.

It is further ordered, That MIB shall, within sixty (60) days after
service upon it of this order, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.



