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COMPLAINT COUNSEL'S OBJECTIONS TO RESPONDENTS' LATE DISCLOSURE
OF EIGHT WITNESSES AND ADDITIONAL PURPORTED SUBSTANTIATION AND

MOTION TO STRIKE AND EXCLUDE SUCH TESTIMONY AND EVIDENCE

Pursuant to RULE OF PRACTICE 3.22 , 3.31(b)(3), 3.38(b)(3), and 3.43(b), Complaint

Counsel moves to exclude at trial the testimony of eight witnesses not listed on Respondents

October 2004 Expert Witness List or original Februar 2005 Final Witness List and to exclude a

proposed exhibit that Respondents failed to timely identify or provide to Complaint Counsel

durng expert discovery and beyond. Respondents ' extraordinar delay and autocratic addition

of these witnesses and evidence flouts this Cour' Scheduling Order and the RULES 

PRACTICE and lacks justification. I Moreover, the addition of new purorted substantiation at

I Given their late designations, Respondents should have sought leave of the Court and
demonstrated "good cause" to add these witnesses prior to adding them to their witness list.



this late juncture wil cause severe prejudice both to Complaint Counsel and the orderly

disposition of these proceedings. Accordingly, the Cour should strke these new experts and

evidence and prohibit Respondents from using such evidence durng tral.

BACKGROUND

The Complaint in ths matter alleges inter alia that Basic Research and other related

companies and individuals (collectively, "Respondents ) marketed certain dietar supplements

with unsubstantiated claims for fat loss and weight loss , and falsely represented that some of

these products were clinically proven to be effective, in violation of Sections 5(a) and 12 of the

FTC Act, 15 U.S. c. 45 and 52. On August 2004 the Cour issued its Scheduling Order

setting forth general deadlines and requirements regarding witnesses. The Scheduling Order

dealt with expert witnesses more specifically and mandated a sequence of identification and

disclosure for experts , their reports , any rebuttal, and further sur-rebuttal if appropriate.

The Cour' Scheduling Order required Respondents to identify their primar experts in

October. The Cour ordered the paries to identify expert witnesses in October (October 13

2004 for Respondents) and ordered Complaint Counsel to provide expert reports in late October

and Respondents to provide expert reports by November 29 2004. Pursuant to the Scheduling 

Their failure to demonstrate good cause for this lengthy delay should not shift the burden of
proof. Although this Motion wil set forth the bases of Complaint Counsel' s arguents
mandating exclusion, Respondents bear the burden of establishing good cause as to why their
untimely designations are justified in the first instance.

2 Respondents sought additional time to submit their expert reports both durng
negotiation of the Scheduling Order and through two enlargements of time. See August 10, 2004

Hearng Transcript and August 2004 letter to Court (both attached as Exhibit 1) and
November 30 , 2004 and December 9 2004 Orders on Respondent' s Motions for Extension of
Time to Provide Expert Reports. In arguing for additional time under the Scheduling Order
Respondents ' justified their request by pointing to their need to review Complaint Counsel'



Order all paries submitted their Expert Witness Lists and related background materials in

October 2004. Respondents ' Expert Witness List submission dated October 13 2004, is

attached as Exhibit 2. Respondents ' Expert Witness List identified only three witnesses:

Edward Popper, Lawrence Solan and Daniel Mowrey. The related Curculum Vitae suggested

that Messrs. Popper and Solan would address advertising issues and that Respondent Mowrey

would address substantiation issues.

Later it came to light that in late November 2004 , Respondents and their counsel

apparently "had discussions considering the possibility of designating additional expert

witnesses" and even discussed the identity of such witnesses among themselves. Respondents

Oppos. to Complaint Counsel' s Mot. for In Camera Rev. & Sanctions (received September 16

2005) at 14 (attached in pertinent par as Exhibit 3). Nevertheless, Respondents ultimately

submitted only two expert reports , one from Dr. Solan on November 29 2004 and one from

Respondent Mowrey on December 8 , 2004. Respondents withdrew their designation ofMr.

Popper as an expert witness on November 29 2004 , the day his expert report would have been

due. See December 1 , 2004 correspondence attached as Exhibit 4. Respondents never added

any other experts to their expert witness list or submitted reports for any other expert witness

other than Dr. Solan and Respondent Mowrey.

The Scheduling Order specified that Rebuttal reports were due in mid-December. The

Order also noted that seeking leave to submit "sur-rebuttal expert reports" would be appropriate

only if Complaint Counsel' s rebuttal reports presented material "outside the scope of fair

rebuttal." Order at p.2. Respondents never sought leave to file sur-rebuttal expert reports - not

expert reports and depose our experts.



after service of Complaint Counsel' s expert rebuttal reports and not after deposition of

Complaint Counsel' s expert witnesses.

The Scheduling Order also contained several provisions pertinent to the paries

obligations regarding identification of witnesses in general and expert witnesses in paricular.

Paragraph 9 of the Scheduling Order stated:

The preliminar and final witness lists shall
represent counsel' good faith designation of all
potential witnesses who counsel reasonably expect
may be called in their case-in chief. Paries shall
notify the opposing pary promptly of changes in
witness lists to facilitate completion of discovery
within the dates of the scheduling order. The final
proposed witness list may not include additonal
witnesses not listed in the preliminary witness lists
previously exchanged unless by order of the
Administrative Law Judge upon a showing of good
cause (emphasis added).

Paragraph 11 of the Scheduling Order also listed numerous requirements regarding the contents

of an expert designation and ensuing expert report. On December 9 , 2004 , the Cour entered

another Order granting in par Complaint Counsel's Motion for a Protective Order which

expressly cautioned Respondents that they had an obligation to "seasonably amend their witness '

lists" and discovery responses and notify Complaint Counsel of any additions. See Order of Dec.

9, 2004, at 6.

The original Scheduling Order set trial in late March 2005. Approximately one month

prior to the original tral date, on February 18 , 2005 , both parties submitted their Final Witness

3 Respondents ' expert depositions of three out of four of Complaint Counsel's experts
concluded on December 30, 2004. Respondents primar deposition of Dr. Heymsfield took place
on January 11 , 2005 , followed by two shorter depositions on Februar 4 and August 30 , 2005.



Lists. Respondents ' Februar Witness List (attached as Exhibit 5) contained none of the eight

newly-disclosed experts. On Februar 18 , 2005 , Respondents also served their third version of

the exhibit list upon Complaint Counsel, a "corrected" version. That exhibit list did not include

RX 807 , a newly-disclosed report t

On September 8 , 2005 , Corporate Respondents filed a notice informing the Cour that

they had retained new counsel. Subsequently, on November 8 , 2005 , more than one year after

the deadline to identify experts , Respondents submitted their second "Final" Witness List and

fourth iteration of their exhibit list ("Revised Witness List and Revised Exhibit List"). The

Revised Witness List identified eight expert witnesses never previously disclosed by

Respondents as expert witnesses, along with scant descriptions of their testimony:

Stephen C. Adler, Ph.D. Dr. Adler may be called to testify, without limitation on
the analysis of statistics in the testimony of Complaint Counsel's witness Dr.
Stephen Heymsfield (sic) in his assessment of the scientific evidence relating to
the effcacy ofPediaLean, Leptroprin, and Anorex.

Are Astrup, M.D. Dr. Astrp may be called to testify, without limitation, on the
scientific analysis in the testimony of Dr. Stephen Heymsfield (sic) relating to the
effcacy ofPediaLean, Leptropri, and Anorex.

Michael John Glade, Ph.D. Dr. Glade may be called to testify, without limitation,,-,

on the scientific analysis in the testimony of Dr. Stephen Heymsfield (sic) relating
to the effcacy of PediaLean, Leptroprin and Anorex.

Xiaoying Hui, M. , M.S. Dr. Hui may be called to testify, without limitation, on

the testimony of Dr. Robert Eckel relating to scientific evidence concernng the
penetration and effect of aminophyllin in the Tummy Flattening Gel, Cutting Gel
and Dermalin products.

4 Mr. Emord had entered his first appearance on August 29, 2005 on behalf of only one of
the Corporate Respondents.



Howard 1. Maibach, M.D. Dr. Maibach may be called to testify, without
limitation, on the testimony of Dr. Robert Eckel relating to scientific evidence
concerning the penetration and effect of aminophylln in the Tumy Flattenig
Gel, Cutting Gel and Dermalin products.

Stephen M. Nowlis, Ph.D. Dr. Nowlis may be called to testify, without limitation
on the testimony of Dr. Michael Mazis concernng consumer perception of
advertising and statements in advertising.

Ronald C. Wester, Ph.D. Dr. Wester may be called to testify, without limitation
on the testimony of Dr. Robert Eckel relating to scientific evidence concerning the
penetration and effect of aminophyllin in the Tumy Flattening Gel, Cutting Gel
and Dermalin products.

Willam Wilke, Ph.D. Dr. Wilke may be called to testify, without limitation, on

the testimony of Dr. Michael Mazis concernng consumer perception of
advertising and statements in advertising.

See Respondents ' Final Proposed Witness List attached at Exhibit 6 at pp. 9- 10. These

witnesses did not provide expert reports and were never deposed by Complaint Counsel. The

revised exhibit list included RX 807, a new report dated t

t Respondents had not produced this study as substantiation in support of their t

t in response to Complaint Counsel' s document requests , Respondents ' 'expert did not cite 

this paper in his expert report, and Respondents did not timely provide this report to Complaint

Counsel.

Between last Februar and November 7 2005 , Respondents have not sought leave to

amend their original "Final" Witness List to either add or eliminate witnesses. Respondents have

never sought to amend their Expert Witness List, other than to withdraw Edward Popper as an

expert witness. Following the entry of new counsel, however, Respondents now seek to add to



their expert designations and materials. Complaint Counsel move to strke these belatedly

proffered witnesses and substantiation and exclude them from tral for the numerous reasons

described below.

DISCUSSION

The Cour should strke and exclude the testimony of eight newly-identified, expert

, witnesses listed on Respondents ' Revised Witness List at tral because Respondents fail d to

update their original expert witness list to include these experts as required by the Scheduling

Order and failed to meet the numerous other disclosure requirements pertinent to expert and

other witness testimony. Moreover, Respondents failed to list these witnesses on any prior

witness list. The Court should strike RX 807 and exclude evidence testimony related thereto

because Respondents failed to timely provide that paper to Complaint Counsel. Moreover

Respondents ' expert did not reference that paper , or the work then being conducted on that paper

in his Expert Report. Respondents ' bear the burden of demonstrating " good cause" for these late

disclosures.5 Respondents ' failure to provide timely notice of these witnesses and evidence

severely prejudices Complaint Counsel because we have not had an opportity to investigate

these experts, their reports or the alleged substantiation and conduct and realign discovery to deal 

with the numerous new issues that Respondents belatedly seek to raise in these proceedings.

Respondents attempt to avoid their obligations under the Scheduling Order by claiming

5 Respondents failure to seek leave to add these witnesses and exhibits does not remove

their burden of explaining and justifyng these late additions. Because Complaint Counsel can
not anticipate all of Respondents ' arguments , Complaint Counsel will likely seek leave to
respond to these arguments in the form of a Reply. Had Respondents followed the proper
procedure, Complaint Counsel would have had a right to respond to these arguents in the form

of an Opposition.



that these witnesses will be used "not in Respondents ' case in chief. See Respondents ' Revised

Witness List attached at Exhibit 6 at p. 8. Instead, Respondents allege that they will seek to

introduce these witnesses as "rebuttal" expert witnesses "should Complaint Counsel' s experts

testimony mirror that of their deposition testimony. !d. Neverteless, Respondents admit that

these "(r)ebuttal expert witnesses" are "essential" to Respondents ' defense. "6 Id. hrreality, the

core of Respondents ' case in chief is its " defense" to the Complaint. So whether Respondents

call their responsive arguments their "defense" or contrve to apply the term "rebuttal " the

deadlines set forth in the Scheduling Order still apply. Respondents have failed to demonstrate

good cause to justify their extraordinar delay in disclosing these witnesses and evidence.

Respondents ' Late Designation of Expert Witnesses
Violates the Scheduling Order and the RULES OF PRACTICE

Respondents ' inclusion of new experts on their Revised Witness List , without previously

identifyng them to Complaint Counsel, constitutes a clear violation of several provisions of

Scheduling Order and the Commission s RULES OF PRACTICE.

6 Respondents ' citation to cases that allegedly support this proposition is misplaced.
Respondents ' primar case Secretary of Labor v. DeSisto 929 F.2d 789, 794-795 involved

reversal of a trial court' s seemingly arbitrar ruling limiting each par to one witness each.
Other cases involved analysis under Fed. R. Evid. 403 which permits the exclusion ofrelevant
evidence under certain circumstances. See e.g. Martin v. Weaver 666 F.2d 1013, 1020-21 (6

Cir. 1981.) These cases are inapposite because Respondents ' actions do not invoke a simple

question of whether this rebuttal evidence is proper under Rule 403. Rather, Respondents

actions involve their failure to abide by the Cour' Scheduling Order and failure to justify their
extraordinary delay in disclosing new evidence and experts. Respondents ' other two cases

Murphy v. Magnolia Electric Power Assoc. 639 F.2d 232 (5 Cir. 1981) and DeMarines v. KLM
Royal Dutch Airlines 580 F.2d 1193 (3d Cir. 1978) involved situations where the paries seeking
to exclude expert testimony had actual notice the of expert' s identity and/or the substance of their
testimony and hence the prejudice was nominal. These cases are not applicable because here
Complaint Counsel had no such notice prior to Respondents ' Revised Witness List and still have
not received Expert Reports.



First, the Scheduling Order mandated the disclosure of expert witnesses in October and

the disclosure of all witnesses for tral in Februar of2005. Respondents canot dispute that

they failed to meet either of these deadlines. Second, the Scheduling Order required

Respondents ' expert reports by November 29 2004. Respondents canot dispute that all eight

newly-disclosed experts failed to file expert reports at that time or anytime to date. Third

Respondents waived any opportty to seek "sur-rebuttal" after service of Complaint Counsel'

Rebuttal Reports in late December 2004 and the ensuing primary depositions of its experts which

concluded in mid-Januar 2005 by failing to move for sur-rebuttal at those times.

Respondents have violated both the letter and spirit of Paragraph 9 of the Scheduling

Order. That Order states that the paries ' final witness lists may not include additional witnesses

not listed in the preliminar witness lists unless allowed by order of the Administrative Law

Judge upon a showing of good cause. The Order also requires a par to notify the opposing

part promptly of changes in witness lists to facilitate completion of discovery within the dates

set forth. Although the Scheduling Order did not mandate the disclosure of expert witnesses in

the preliminary witness list, they certainly should have appeared on Respondents purorted

final" witness list provided just weeks before the original March tral date. Respondents

included eight new experts on their Revised Witness list without ever seeking leave ofthe

Administrative Law Judge in violation of'9 ofthe Scheduling Order Rule 3.31(b)(3) and the

7 Respondents may argue that the second and third depositions of Dr. Heysmfield

somehow justify this tardy attempt to identify expert witnesses. However, Respondents have

provided no indication of how these depositions would somehow warant Respondents
entitlement to rebuttal. Given that Respondents ' have had since December 2004 to review and

examine Dr. Heymsfield' s expert and rebuttal report, the time for any permissible response has
long since expired.



spirit of the December 9th, 2004 Order. By failing to make Complaint Counsel aware of these

new witnesses before filing their Revised Witness list, and failing to attempt to demonstrate

much less show good cause, Respondents have violated yet another provision of the Scheduling

Order.

In addition, Respondents have violated both the Scheduling Order and the RULES OF

PRACTICE by failing to submit expert reports and other materials for their new experts. Rule

31(b)(3) requires that, absent a stipulation or directive from the Law Judge, disclosures of the

identity of experts must be accompanied by a wrtten report prepared and signed by the expert.

The directives in the Scheduling Order for Respondents to identify expert witnesses and submit

expert reports expired more than a year ago. Even if Respondents could somehow justify these

new experts , they have failed to submit the required expert reports and all pertinent background

materials. Although they provide no reason for failing to do so , they appear to think it is not

necessar if they refer to these experts as "rebuttal experts." As clear from Respondents ' request

to amend the initial proposed scheduling order, Respondents pressed for and received additional

time in order to "review" Complaint Counsel' s Expert Reports. Hence their responsive expert

reports are already for rebuttal puroses.

Even ifthe moniker of "rebuttal" was significant, the Scheduling Order prohibits

Respondents from using their new experts as "rebuttal expert witnesses. " The Scheduling Order

directives for December 13 , 2004, state that Respondents have the right to submit sur-rebuttal

expert reports only if Complaint Counsel' rebuttal reports include material outside the scope of

fair rebuttal:



December 13 , 2004 -- Complaint Counsel to identify rebuttal expert(s) and provide
rebuttal expert report(s). Any such reports are to be limited to rebuttal of matters set fort
in Respondents ' expert reports. If material outside the scope of fair rebuttal is presented
Respondents will have the right to seek appropriate relief (such as strking Complaint
Counsel' s rebuttal expert or seeking leave to submit sur-rebuttal expert reports on behalf
of Respondents).

Scheduling Order at 2. Respondents have not identified a single instance where Complaint

Counsel' s rebuttal reports went beyond fair rebuttal and, in any event, the time to have done so

has long expired. In fact, Respondents never sought leave to file sur-rebuttal reports. Therefore

Respondents have no right to designate sur-rebuttal experts or submit sur-rebuttal reports now.

Respondents Cannot Show Good Cause for
Adding Expert Witnesses at This Late Date

Having had more than a year to scrutinize Complaint Counsel' s expert reports and almost

that long to review rebuttal reports, Respondents can not justify their delayed disclosures of

experts and evidence and such delay should not be condoned by the Court. Good cause is

demonstrated if a pary seeking to extend a deadline demonstrates that a deadline cannot

reasonably be met despite the diligence of the party seeking the extension. Bradford v. Dana

Corp. 249 F.3rd. 8078 , 809 (8 Cir. 2001); Sosa v Airprint Sys. , Inc. 133 F.3d 1417 , 1418 (11 

Cir. 1998); Fed. R. Civ P. 16, Advisory Committee Notes (1983 amendment).

Respondents did not act diligently to identify these experts and disclose the new

substantiation. The magnitude of Respondents ' failure to give prompt notice of their new

8 Respondents
' late designation ofRX 807 also violates the Scheduling Order because

Respondents failed to identify this study as substantiation in support of their claims for the t
t durng the pre-complaint investigation, failed to provide this study to Complaint

Counsel during discovery and failed to include it on their pre-trial exhibit list filed last Februar.
Accordingly, Respondents should not be permitted to introduce such evidence at trial. See
Scheduling Order at'lO and Rule 3.38(b) (3).



experts witnesses becomes apparent when we consider the many opportties Respondents had

to select their experts in compliance with the Scheduling Order. The paries submitted their

expert witness lists in October 2004. Respondents received reports from all four of Complaint

Counsel' s experts by October 20 , 2004. They received rebuttal reports by December 30, 2004.

Respondents completed their primar depositions of Complaint Counsel' s experts by Januar 

2005. They completed all but the last of Dr. Heymsfield' s depositions by Februar 4 2005.

Respondents submitted their Final Witness List on Februar 18 , 2005 , little more than a month

before the originally scheduled tral date. Respondents informed Complaint Counsel and the,

Cour that these were their witnesses. Yet after objecting to earlier tral dates due to conflcts

Respondents have used the last 10 months after the close of expert discovery, to find new experts

without showing cause that such a delay was reasonable despite diligence in attempting to meet

the Cour-ordered deadline. As established by this witness list, no information prior to Februar

, 2005 justified adding any additional witnesses for sur-rebuttal or else they would have

included these new expert witnesses on their then-final witness list. Yet incredibly,

Respondents ' recently Revised Witness List includes eight new experts.

Respondents had ample information upon which to select new experts and update their

expert witness list when they received Complaint Counsel' s experts reports. Thirteen months

have elapsed since Respondents received our expert reports. Now Respondents claim that the

depositions of our experts made them aware ofthe need for new experts. This statement ignores

the timing and the substance of these depositions. Except for the third deposition of Dr.

Heymsfield, nine months have passed since Respondents completed their depositions of our

experts. Yet they provide no explanation for this delay. Furthermore, even if these depositions



took place yesterday, Respondents have not even attempted to explain how the deposition

testimony justifies the need for untimely experts.9 With regard to Dr. Heymsfield, although

Respondents ' questions have ranged far from his expert report , Respondents canot use their

own deposition questions on peripheral topics to bootstrap their arguent that sur-rebuttal is

somehow necessar. Nothig has changed the substance of Complaint Counsel' s four expert

reports.

Precedent Supports Exclusion of Respondents ' New Expert Witnesses
Based On Violations of Pre-trial Notice Requirements And Prejudice

Administrative precedent and federal case law support refusal of Respondents ' attempt to

disrupt these proceeding by adding new expert witnesses. Although exclusion of testimony

should be considered carefully, Cours have excluded testimony under similar circumstances.

See Praxair, Inc. v. ATML Inc. 2005 WL 2994539 at *4 (D. Del. 2005)(court excluded

supplemental expert report filed close to a month ' after discovery had closed citing lack of

justification for delay and disruption to the trial process); Perkasie Indus. v. Advance

Transformer 143 F. D. 73 (E.D. Pa 1992). Courts have recognzed that flouting discovery

deadlines not only causes har to one paricular case, it causes substantial har to the judicial

system. Id. at *5.

, "

9 Respondents were apparently reconsidering their need for experts last year shortly
before November 29 2004 , when they had discussions about experts, including (apparently)
scientific experts. See Respt's Opp. to Mot. for In Camera Review and Sanctions at 14.
Respondents withdrew their advertising expert as a witness; now, they have changed their minds
and want to add an advertising expert. However it is unlikely that the cursory depositions of
Complaint Counsel's advertising experts Messrs. Mazis and Nunberg contrbuted to this latest
change of hear. The depositions lasted less than an hour, and a mere 15 minutes , respectively.

Respondents barely questioned either expert on the substance of their report and neither expert
submitted a rebuttal report. Any suggestion that these year-old depositions justifies sur-rebuttal
strains belief.



Prior rulings by the Commission s Administrative Law Judges ("ALJ") support exclusion

of Respondents experts based on Respondents pertinent violations of the Scheduling Order. For

example, in Dura Lube the ALJ bared one of Complaint Counsel' s witness from testifyng as an

expert because Complaint Counsel did not designate the witness as an expert witness. Even

with a month left in discovery (and presumably months more until tral), the Administrative Law

Judge bared the expert testimony because of the failure to timely designate the witnesses as

experts. Dura Lube No. 9292 , 1999 FTC Lexis 253 , Order on Respondents ' Motion to Exclude

Witnesses (Dec. 8 , 1999). Also , in Automotive Breakthrough Sciences the Administrative Law

Judge strck seventy six witness from Respondents ' witness list because their names were

submitted out oftime and on the eve oftrial. Automotive Breakthrough Sciences No 9275 1996

FTC Lexis 461 , Order Strking Witnesses (Oct. 15 , 1996), The Cour condemned the late

addition as exactly the tye of "game-playing" that the federal cours condemn by excluding such

last minute witnesses from testifyng at trial. Id.

Likewise, federal case law supports exclusion of Respondents untimely proffered expert

witnesses. The cours generally consider the following factors when determining whether to

exclude testimony for violations of pre-trial notice requirements: (1) the ability of the par 

have discovered the witnesses earlier; (2) wilfulness of the par' s failure to comply with the

cour' s order; (3) the par' s intent to mislead or confuse his adversar; and (4) the importance of

the excluded testimony. Praxair at *4; Perkasie Indus. v. Advance Transformer 143 F.R.D. 73

(E.D. Pa 1992).

In striking the proffered expert report, the distrct cour in Praxair noted that Defendant'

alleged justification "should have been evident months ago when the expert reports were filed.



Praxair at *5. The distrct cour rejected the notion of extending discovery as too disruptive of

the pre-tral process. Id. The distrct cour also rebuffed attempts to add "rebuttal" witnesses

that defendants failed to identify on their witness list, concluding that the declarations at issue

were not really in rebuttal of any facts presented and were presented too late, in violation of the

local rules. !d.

One cour has analyzed these factors in circumstances that are strkingly similar to

Respondents ' untimely attempt to add new expert witnesses. The cour found that each of the

four factors militated against permitting the late-named experts to testify. See Perkasie, 143

R.D. 75-77. First, the cour found that plaintiffs failure to explain its failure to comply with

the established schedule was evidence of bad faith and wilfulness. Second, it found that the

short notice - two months before tral - was "inadequate" and risked rendering the defendant

unable to effectively anticipate the approach taken by (plaintiffs) experts or the data on which

they will base their opinion at tral." Id. at 76. Third, the cour found that, although the

defendant could eliminate this prejudice, it would have to depose three experts, retain new

experts and realign its strategy. This was found to be "unduly prejudicial and patiently unfair. . .

!d. At 77. The Cour emphasized that a "(a) par is not permtted to postpone identification of 

its own witnesses and the substance of their testimony until a critical point in the proceedings at

which it wil become extremely burdensome for his opponent to prepare e:fectively to meet

them. Id. at 76- 77. Fourh, the court refused to grant a continuance in this situation "lest its

orders be regularly disregarded. Id.

Respondents ' untimely attempt to add eight new expert witnesses fits within the cour'

analysis in Perkasie. First, Respondents could have discovered these witnesses months and



months ago. Although they appear to suggest that they recognzed their need for new experts

when they deposed Complaint Counsel's experts , Respondents have not explained why they

waited so long after our experts were deposed to identify these new experts. Respondents

attempt to cloak these individuals as "rebuttal" provides no shield either.

To begin, simply asserting they would not present their proposed experts durng their

case in chief' but would merely seek to " rebut" what our experts testified to in deposition is no

more than a game of semantics. Respondents case in chief consists primarly of their attempt to

rebut Complaint Counsel' s evidence after Complaint Counsel has presented its' case. Even

Respondents ' counsel acknowledged this point when he stated that this matter was

fudamentally an advertising substantiation case" and requested a schedule that required

Complaint Counsel to disclose its experts and reports before Respondents. See Exhibit 1 at

Transcript p. 10. Even ifthese new experts would only testify regarding Complaint Counsel'

Expert Rebuttal Reports , Respondents should have identified any issues waranting rebuttal

months ago because Respondents have had expert and rebuttal reports for almost a year.

Tellingly, Respondents admit they could have discovered additional expert witnesses a year ago

because they had considered the possibility of designating additional experts as early as last

November. See Resp ts Oppos. to Mot. for In Camera Rev. at Exh. 3. The facts surounding

Respondents untimely expert designation demonstrate that their failure to comply with Cour'

Scheduling Order is willful and deliberate. Although the decision to attempt to add eight new

experts may have been prompted by new counsel Corporate Respondents retained this past

August, change of counsel is not a legitimate reason for allowing such violations ofthe

Scheduling Order.



Second, Complaint Counsel are surrised and prejudiced by Respondents ' addition of

eight new experts after almost a year after discovery closed, coinciding with the winter holidays.

Respondents have not disclosed these witnesses in accord with Scheduling Order and RULES and

have failed to provide reports and other materials. Consequently, Respondents have deprived

Complaint Counsel of the opportty to take depositions, reconsider our designation of experts

identify rebuttal experts and prepare rebuttal reports, and realign our wrtten discovery.

Respondents actions effectively blind side Complaint Counsel and deprive us of the tools

necessar for a fair airing of the issues, testimony and evidence they now seek to introduce into

this matter. The timing for expert discovery set forth in the Scheduling Order was intended to

prevent the very predicament that Respondents seek to create.

The Cour should reject any arguments that suffcient time exists to allow review and

analysis of any future reports and deposition of the new witnesses. First, the paries are preparng

for trial and in that regard each side has designated hundreds of exhibits and dozens of witnesses.

The parties will shortly address the in camera issues which may involve expansive designations

of hundreds of documents by Respondents and wil require careful review and analysis by

Complaint Counsel. In addition, Complaint Counsel is stil entitled to depose Respondent

Mowrey and will schedule that deposition after the Court rules on its Motion for In Camera

Review and Sanctions. Furher, the paries still need to prepare and submit pre-tral briefs and

prepare for what will likely be a lengthy and hotly-contested tral. Finally, Complaint Counsel'

experts have extremely busy schedules and the time required to review such reports and provide

feedback to counsel would prove burdensome in terms of both scheduling and expense.



More importantly, however, these proceedings have been delayed until March primarly

to accommodate Respondents ' counsels ' schedules. It would be patently unfair to allow

Complaint Counsel's cooperation on scheduling to create an opportty for Respondents to flout

the rules. The Cour should not reward Respondents when their conduct so clearly prejudices

Complaint Counsel.

At this late date, it would be unreasonable to force Complaint Counsel to conduct

discovery and reevaluate our tral strategy to prepare for eight new expert witnesses because

Respondents ignore the Cour' s Rules. Lastly, it is obvious that inserting new experts at this

point would disrupt these proceedings and is clearly at odds with the Commission s RULES OF

PRACTICE , which contemplate the "orderly and expeditious disposition of the proceeding.

RULES OF PRACTICE, 3.21(b).

The Court Should Exclude Respondents
Late Disclosure of Alleged Substantiation

The Court should exclude Respondents ' exhibit RX 807 , a t

t This study appeared on Respondents ' latest Exhibit List dated

November 8 2005. However, Respondents did not include this study on their Februar Exhibit '

List filed just weeks before the original tral was originally scheduled to star and did not provide

this document during discovery.

Complaint Counsel's June 2004 document request demanded at Specification 4:

All documents and communications referring or relating to the
effcacy of the challenged products or their ingredients (including
but not limited to tests, reports , studies , scientific literature, wrtten
opinions, and any other documents referring or relating to the
amount, type, or quality oftesting or substantiation) that are relied
upon as substantiation of efficacy claims or that tend to refute



effcacy claims in promotional materials for any of the
challenged products , including the claims alleged in the
Complaint (" 14, 17 , and 42)
regardless of whether you contest that those claims were made

Nevertheless, Respondents did not produce this study or documents relating to this study durng

the discovery period.

Moreover, Rule 3.31(b)(I) required the paries to provide in their initial disclosures the

identity and contact information of "each individual likely to have discoverable information

relevant to the Complaint or Respondents ' defenses. Respondents ' Intial Disclosures listed the

names of many authors appearng on studies they alleged constituted substantiation for their

claims concerning the Challenged Products. However, Respondents never disclosed any of the

authors appearng on RX 807. Moreover, RX 807 identifies t t as Basic Research'

representative. Yet Respondents failed to identify t t as an individual likely to have

discoverable information in its Initial Disclosures. Respondents ' actions contravene the intent of

the Cour' s December 9, 2004 Order reminding Respondents of their obligation to "seasonably

amend" witness lists and discovery responses.

Rule 3.31 (b )(3) also requires that the paries ' Expert Report contain " complete

statement of all opinions to be expressed and the basis and reasons therefor." Respondent

Mowrey s Expert Report neither discussed nor referenced this study. Moreover, Respondents

Expert Report failed to disclose that such a study was in the works. Finally, the study itself is

dated t t. Respondents should have provided this study to Complaint Counsel months

and months ago yet they chose to strategically delay its disclosure.

Such delayed disclosure prejudices Complaint Counsel because we have not had the



on Respondents regarding the study. As an example, this paper did not just emerge as a final

product. Respondents and third paries likely possess background correspondence, data and

information regarding the study and its methodology and outcome. Furer, we have been

deprived of the opportty to allow our own experts to review the study, and conduct pertinent

depositions. For example, had we known of t t paricipation, we might have

deposed him. To engage in these pursuits now would result in a signficant distraction for our

pre-tral preparations and cause an undue diversion of our time and resources. Having failed to

abide by the Rules of Practice, the Cour should exclude Respondents use of the Study and any

testimony related thereto at tral.
CONCLUSION

For the reasons set forth above, and in the interest of fairness, efficiency and economy,

this Cour should grant Complaint Counsel's Motion to Strike.

Respectfully submitted:

Laureen Kapin (202) 326-3237
Lemuel W.Dowdy (202) 326-2981
Walter Gross, II (202) 326-3319
Joshua S. Millard (202) 326-2454
Edwin Rodrguez (202) 326-3147
Laura Schneider (202) 326-2604

Dated: December 16 , 2005
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t
h
a
t
 
w
e

v
e
 
r
e
c
e
i
v
e
d
 
f
r
o
m
 
t
h
e
 
g
o
v
e
r
n
m
e
n
t
 
w
i
t
h

r
e
s
p
e
c
t
l
 
t
o
 
t
h
e
 
m
o
t
i
o
n
 
f
o
r
 
a
 
m
o
r
e
 
d
e
f
i
n
i
t
e
 
s
t
a
t
e
m
e
n
t
,

they
r
e
l
o
f
 
t
h
e
 
v
i
e
w
,
 
a
s
 
I
 
u
n
d
e
r
s
t
a
n
d
 
i
t
 
f
r
o
m
 
t
h
e
i
r

i
s
 
g
o
i
n

p
l
e
a
d
i
n
g
s
,
 
t
h
a
t
 
t
h
e
 
l
e
v
e
l
 
o
f
 
s
u
b
s
t
a
n
t
i
a
t
i
o
n
 
t
h
a
t
 
w
e
 
n
e
e
d

t
o
 
b
e
 
-
-
 
o
r
 
t
h
e
 
l
e
v
e
l
 
o
f
 
s
u
b
s
t
a
n
t
i
a
t
i
o
n
 
t
h
e
y

believe I w
e
 
n
e
e
d
e
d
 
w
h
i
c
h
 
w
e
 
v
i
o
l
a
t
e
d
,
 
w
h
i
c
h
 
i
s
 
y
e
t
 
t
o
 
b
e

determ
i' ed, is a function of e

x
p
e
r
t
 
t
e
s
t
i
m
o
n
y
.

T
h
e
 
c
a
s
e
 
i
s
 
f
u
n
d
a
m
e
n
t
a
l
l
y
 
a
n
 
a
d
v
e
r
t
i
s
i
n
g

s
u
b
s
t
a
n
 
i
a
t
i
o
n
 
c
a
s
e
.
 
I
 
n
e
e
d
 
t
o
 
k
n
o
w
 
w
h
a
t
 
l
e
v
e
l
 
o
f

s
u
b
s
t
a
n
 
i
a
t
i
o
n
 
t
h
e
 
g
o
v
e
r
n
m
e
n
t
 
c
l
a
i
m
s
 
w
a
s
 
t
h
e
 
a
p
p
r
o
p
r
i
a
t
e

standar

A
s
 
I
 
u
n
d
e
r
s
t
a
n
d
 
i
t
,
 
t
h
e
i
r
 
p
o
s
i
t
i
o
n
 
i
s
 
w
e
 
w
o
n
 I t

k
n
o
w
 
t
h
 
t
 
u
n
t
i
l
 
t
h
e
 
e
x
p
e
r
t
s
 
t
e
s
t
i
f
y
.
 
O
n
c
e
 
w
e
 
t
a
k
e
 
t
h
e

depositi
o
n
s
 
o
f
 
t
h
e
 
e
x
p
e
r
t
s
,
 
t
h
e
n
 
I
 
n
e
e
d
 
t
o
 
g
o
 
o
u
t
 
-
-
 
a
n
d

o
n
c
e
 
w
e
 I obtain the s

t
a
n
d
a
r
d
,
 
t
h
e
o
r
e
t
i
c
a
l
l
y
,
 
I
 
n
e
e
d
 
t
o
 
g
o
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o
u
t
 
a
n
d
 
f
i
n
d
 
a
n
 
e
x
p
e
r
t
 
w
h
o
 
c
a
n
 
t
e
l
l
 
m
e
 
w
h
e
t
h
e
r
 
o
r
 
n
o
t

o
u
r
 
s
u
b
s
t
a
n
t
i
a
t
i
o
n
 
m
e
e
t
s
 
t
h
e
 
s
t
a
n
d
a
r
d
.

So w
e need m

ore tim
e.

JU
D

G
E

 M
cG

U
IR

E
:

A
ll right.

H
o
w
 
m
u
c
h
 
m
o
r
e
 
t
i
m
e

w
o
u
l
d
 
y
o
u
 
n
e
e
d
,
 
M
r
.
 
F
e
l
d
m
a
n
?

M
R
.
 
F
E
L
D
M
A
:

H
ere

s
 
w
h
a
t
 
I
 
a
m
 
p
r
o
p
o
s
i
n
g
,

Judge.

A
n
d
 
f
o
r
g
i
v
e
 
m
e
,
 
b
u
t
 
I
 
p
u
t
 
t
o
g
e
t
h
e
r
 
a
 
m
a
t
r
i
x
 
a
n
d

I
 
c
o
u
l
d
 
g
i
v
e
 
t
h
e
 
c
o
u
r
t
 
t
h
e
 
m
a
t
r
i
x
.

W
hat I I m

 
p
r
o
p
o
s
i
n
g
 
i
s
 
t
h
e
 
f
o
l
l
o
w
i
n
g
:

T
h
e
 
d
e
a
d
l
i
n
e
 
f
o
r
 
d
o
c
u
m
e
n
t
 
r
e
q
u
e
s
t
s
 
-
-
 
I
'

e
s
s
e
n
t
i
a
l
l
y
 
p
r
o
p
o
s
i
n
g
 
a
n
 
a
d
d
i
t
i
o
n
a
l
 
m
o
n
t
h
.

A
nd I

u
n
d
e
r
s
t
a
n
d
 
w
e
 
h
a
v
e
 
t
h
i
s
 
o
n
e
- year rule.

A
n
d
 
b
e
f
o
r
e
 
I
 
g
e
t

into the m
atrix, the only I' m

 
p
r
o
p
o
s
i
n
g
 
a
n
 
e
x
t
r
a
 
3
0
 
d
a
y
s

i
s
 
b
e
c
a
u
s
e
 
-
-
 
p
r
i
n
c
i
p
a
l
l
y
 
b
e
c
a
u
s
e
 
t
h
e
 num

er of

w
i
t
n
e
s
s
e
s
 
w
h
o
 
a
p
p
e
a
r
 
o
n
 
t
h
e
s
e
 
i
n
i
t
i
a
l
 
d
i
s
c
l
o
s
u
r
e
s
 
w
e
r
e

i
n
 
e
x
c
e
s
s
 
o
f
 
4
0
 
w
i
t
n
e
s
s
e
s
.

W
i
t
h
 
t
h
a
t
 
s
a
i
d
,
 
I
'
m
 
p
r
o
p
o
s
i
n
g
 
t
h
e
 
d
e
a
d
l
i
n
e
 
f
o
r

d
o
c
u
m
e
n
t
 
r
e
q
u
e
s
t
s
 
w
o
u
l
d
 
b
e
 
N
o
v
e
m
b
e
r
 
8
.

W
e
 
w
o
u
l
d
 
p
r
o
v
i
d
e
 
o
u
r
 
e
x
p
e
r
t
 
w
i
t
n
e
s
s
 
l
i
s
t
s
 
o
n

D
ecem

er 2.

A
n
d
 
I
 
m
e
a
n
t
 
t
o
 
t
e
l
l
 
M
s
.
 
K
a
p
i
n
 
t
h
i
s
.

I
 
h
a
d

s
p
o
k
e
n
 
t
o
 
y
o
u
 
e
a
r
l
i
e
r
,
 
a
n
d
 
a
f
t
e
r
 
I
 
s
p
o
k
e
 
w
i
t
h
 
y
o
u
,
 
I

s
p
o
k
e
 
w
i
t
h
 
M
r
.
 
F
r
i
e
d
l
a
n
d
e
r
.

W
h
a
t
 
w
e

r
e
 
p
r
o
p
o
s
i
n
g
 
n
o
w
 
i
s
 
D
e
c
e
m
b
e
r
 
2
 
t
o
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w
i tneS

' s w
ould be 12-29.

T
h
e
 
d
e
a
d
l
i
n
e
 
f
o
r
 
a
l
l
 
d
e
p
o
s
i
t
i
o
n
s
 
w
o
u
l
d
 
b
e

Januar 31.
S

um
ary judgm

ents w
ould be F

ebruary 14, w
ith

respons
j
s
 
t
o
 
s
u
m
a
r
y
 judgm

ents due F
ebruary 28-

F
i
n
a
l
 
w
i
t
n
e
s
s
 
l
i
s
t
s
 
b
y
 
b
o
t
h
 
p
a
r
t
i
e
s

M
a
r
c
h
 
9

provid
o
u
r
 
l
i
s
t
.

O
u
r
 
e
x
p
e
r
t
 
w
i
t
n
e
s
s
 
r
e
p
o
r
t
 
w
o
u
l
d
 
b
e
 D

ecem
er 15-

C
l
o
s
e
 
o
f
 
d
i
s
c
o
v
e
r
y
 
w
o
u
l
d
 
b
e
 
D
e
c
e
m
b
e
r
 
1
7
.

D
i
s
c
l
o
s
u
r
e
 
o
f
 
t
h
e
 
g
o
v
e
r
n
e
n
t
'
s
 
r
e
b
u
t
t
a
l

25.

R
u
l
e
 
3
.
 
4
5
 
n
o
t
i
c
e
 
F
e
b
r
u
a
r
y
 
2
1
-

M
o
t
i
o
n
 
i
n
 
1
i
m
i
n
e
s
 
M
a
r
c
h
 
4
-

D
e
a
d
l
i
n
e
s
 
f
o
r
 
m
o
t
i
o
n
 
o
f
 
i
n
 
c
a
m
e
r
a
 
t
r
e
a
t
m
e
n
t

T
h
e
 
o
b
j
e
c
t
i
o
n
s
 
t
o
 
f
i
n
a
l
 
e
x
h
i
b
i
t
 
a
n
d
 
w
i
t
n
e
s
s

l
i
s
t
s
 
M
a
r
c
h
 
1
4
.

P
r
e
t
r
i
a
l
 
b
r
i
e
f
s
 
M
a
r
c
h
 
2
8
.

F
i
n
a
l
 
s
t
i
p
u
l
a
t
i
o
n
s
 
o
f
 
l
a
w
,
 
f
a
c
t
s
 
a
n
d

authenticity A
pril 4.

W
i
t
h
 
t
h
e
 
c
o
m
m
e
n
c
i
n
g
 
h
e
a
r
i
n
g
 
d
a
t
e
 
o
f
 
A
p
r
i
l
 
1
8
,

2005.

U
n
d
e
r
 
t
h
i
s
 
o
r
d
e
r
,
 
J
u
d
g
e
,
 
w
e
 
w
o
u
l
d
 
s
t
i
l
l
 
h
a
v
e
 
t
h
e

u
s
e
 
o
f
 
w
r
i
t
t
e
n
 
d
i
s
c
o
v
e
r
y
 
a
f
t
e
r
 
t
h
e
y
 
d
i
s
c
l
o
s
e
 
t
h
e
i
r

experts
j
 
w
e
 
w
o
u
l
d
 
h
a
v
e
 
f
r
o
m
 
O
c
t
o
b
e
r
 
2
0
 
t
i
l
l
 
D
e
c
e
m
e
r
 
2
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t
o
 
d
i
s
c
l
o
s
e
 
o
u
r
 
w
i
t
n
e
s
s
e
s
,
 
a
n
d
 
w
e
'
d
 
h
a
v
e
 
u
n
t
i
l
 
t
h
e
 
1
5
t
h

t
o
 
d
i
s
c
l
o
s
e
 
o
u
r
 
e
x
p
e
r
t
 
w
i
t
n
e
s
s
 
r
e
p
o
r
t
s
-

I
t
 
w
o
u
l
d
 
g
i
v
e

u
s
 
a
b
o
u
t
 
s
i
x
 
w
e
e
k
s
 
o
r
 
s
o
 
a
f
t
e
r
 
w
e
 
g
e
t
 
t
h
e
 
n
a
m
e
s
 
o
f
 
t
h
e
i
r

e
x
p
e
r
t
s
 
t
o
 
t
a
k
e
 
t
h
e
i
r
 
e
x
p
e
r
t
s
 
a
n
d
 
t
o
 
g
o
 
f
i
n
d
 
e
x
p
e
r
t
s
.

A
n
d
 
g
i
v
e
n
 
a
g
a
i
n
 
t
h
a
t
'
 
s
 
d
u
r
i
n
g
 
t
h
e
 
h
o
l
i
d
a
y
 
s
e
a
s
o
n
,
 
i
t
'

m
o
r
e
 
r
e
a
s
o
n
a
b
l
e
 
t
h
a
n
 
w
h
a
t
 
i
s
 
n
o
w
 
-
-

Y
eah.

P
a
r
t
 
o
f
 
m
y
 
c
o
n
c
e
r
n
 
i
s

JU
D

G
E

 M
cG

U
IR

E
:

I I ve got three o
t
h
e
r
 
t
r
i
a
l
s
 
o
n
 
t
h
e
 
d
o
c
k
e
t
 
s
t
a
r
t
i
n
g
 
i
n

J
a
n
u
a
r
y
,
 
s
o
 
I
 
h
a
v
e
 
t
o
 
s
o
r
t
 
o
f
 
b
a
l
a
n
c
e
 
a
l
l
 
t
h
e
s
e
 
c
a
s
e
s
 
a
t

once.

L
e
t
 
m
e
 
h
e
a
r
 
f
r
o
m
 
c
o
m
p
l
a
i
n
t
 
c
o
u
n
s
e
l
 
a
n
y
 
c
o
m
m
e
n
t
s

o
n
 
t
h
e
 
p
r
o
p
o
s
e
d
 
s
c
h
e
d
u
l
e
 
b
y
 
r
e
s
p
o
n
d
e
n
t
-

M
S. K

A
IN

:
T
h
a
n
k
 
y
o
u
,
 
Y
o
u
r
 
H
o
n
o
r
.

I
n
 
a
n
 
i
d
e
a
l
 
w
o
r
l
d
 
e
v
e
r
y
o
n
e
 
w
o
u
l
d
 
h
a
v
e
 
m
o
r
e
 
t
i
m
e

t
o
 
d
o
 
t
h
e
 
t
h
i
n
g
s
 
t
h
e
y
 
n
e
e
d
 
t
o
 
d
o
-

W
e
 
d
o
 
a
l
s
o
 
h
a
v
e
 
s
o
m
e
 
s
p
e
c
i
f
i
c
 
r
e
q
u
e
s
t
s
 
v
i
s
-

vis

t
h
e
 
s
c
h
e
d
u
l
i
n
g
 
o
r
d
e
r
,
 
a
n
d
 
I
 
w
o
u
l
d
 
b
e
 
h
a
p
p
y
 
t
o
 
r
u
n

t
h
r
o
u
g
h
 
t
h
o
s
e
 
a
 
l
i
t
t
l
e
 
l
a
t
e
r
,
 
b
u
t
 
f
i
r
s
t
 
I
 
j
u
s
t
 
w
a
n
t
e
d
 
t
o

address M
r. F

eldm
n I s

 
b
a
s
e
s
 
f
o
r
 
e
x
t
e
n
d
i
n
g
 
t
h
i
s
 
o
u
t
 
a

I
t
 
a
l
l
 
s
e
e
m
s
 
t
o
 
r
e
v
o
l
v
e
 
a
r
o
u
n
d
 
t
h
e
 
f
a
c
t
 
t
h
a
t
 
h
e

m
onth.

b
e
l
i
e
v
e
s
 
t
h
a
t
 
t
h
e
y
 
n
e
e
d
 
t
o
 
s
e
e
 
o
u
r
 
e
x
p
e
r
t
 
r
e
p
o
r
t
s
 
b
e
f
o
r
e

t
h
e
y
 
e
v
e
n
 
f
i
n
d
 
a
n
 
e
x
p
e
r
t
-

T
h
i
s
 
c
a
s
e
 
h
a
s
 
b
e
e
n
 
t
h
r
o
u
g
h
 
a
n
 
i
n
v
e
s
t
i
g
a
t
i
v
e

p
r
o
c
e
s
s
 
w
h
e
r
e
 
t
h
e
 
p
a
r
t
i
e
s
 
e
x
c
h
a
n
g
e
d
 
v
i
e
w
s
 
a
b
o
u
t
 
w
h
a
t

b
a
s
i
s
 
t
h
e
r
e
 
w
a
s
 
f
o
r
 
t
h
e
 
c
l
a
i
m
s
 
t
h
a
t
 
t
h
e
 
c
o
m
m
i
s
s
i
o
n
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believ
l
d
 
w
e
r
e
 
a
t
 
i
s
s
u
e
 
i
n
 
t
h
e
 
a
d
v
e
r
t
i
s

6
.
 
A
n
d

stU
die

h
a
v
e
 
b
e
e
n
 
i
d
e
n
t
i
f
i
e
d
.
 
T
h
e
r
e
 
h
a
s
 
b
e
e
n
 
a
n

e
x
c
h
a
n
 
e
 
o
f
 
v
i
e
w
s
 
a
b
o
u
t
 
w
h
e
t
h
e
r
 
t
h
o
s
e
 
s
t
u
d
i
e
s
 
s
t
a
c
k
 
u
p

w
h
e
n
 
t
 
e
y
 
a
r
e
 
c
o
m
p
a
r
e
d
 
t
o
 
t
h
e
 
c
l
a
i
m
s
 
t
h
a
t
 
w
e
r
e
 
m
a
d
e
-

I So I'
m
 
s
k
e
p
t
i
c
a
l
 
t
h
a
t
 
o
p
p
o
s
i
n
g
 
c
o
u
n
s
e
l
 
a
n
d

respon
e
n
t
s
 
n
e
e
d
 
t
o
 
w
a
i
t
 
u
n
t
i
l
 
t
h
e
y
 
e
v
e
n
 
s
e
e
 
o
u
r
 
e
x
p
e
r
t

t
h
e
 
t

t
o
 
g
o
 
a
b
o
u
t
 
d
e
f
e
n
d
i
n
g
 
t
h
i
s
 
a
c
t
i
o
n
 
w
h
e
n
 
t
h
e

play.

JU
D

G
E

 M
cG

U
IR

E
:

O
kay.

T
hat'

s
 
a
 
g
o
a
d
 
p
o
i
n
t
,

T
hat'

s
 
o
n
e
 
t
h
a
t
 
I
 
h
a
d
 
c
o
n
t
e
m
p
l
a
t
e
d
 
d
u
r
i
n
g

m
e your proposed dates.

I
 
m
e
a
n
,
 
c
o
u
l
d
 
y
o
u
 
a
d
d
r
e
s
s
 
t
h
a
t
.

I
 
m
e
a
n
,
 
I
'
m
 
n
o
t
 
q
u
i
t
e
 
s
u
r
e
 
t
h
a
t
 
I
 
f
e
e
l
 
y
o
u
 
h
a
v
e

to fin
j
 
o
u
t
 
w
h
a
t
 
t
h
e
i
r
 
e
x
p
e
r
t
s
 
a
r
e
 
g
o
i
n
g
 
t
o
 
s
a
y
 
b

fore

y
o
u
 
g
o
 
p
u
t
 
a
n
d
 
a
s
c
e
r
t
a
i
n
 
w
h
o
m
 
y
o
u

r
e
 
g
o
i
n
g
 
t
o
 
n
e
e
d
 
t
o

testifyl as an expert on your behalf.

M
R
.
 
F
E
L
D
M
A
:

J
u
d
g
e
,
 
I
 
t
h
i
n
k
 
t
h
e
 
-
-
 
t
h
i
s
 
i
s
 
t
h
e

m
o
s
t
 
f
u
n
d
a
m
e
n

a
1
 
i
s
s
u
e
 
t
h
a
t
 
w
e
 
h
a
v
e
 
i
n
 
t
h
e
 
c
a
s
e
.

I I ve read B
ristol-M

yers.
ve read P

fizer.

v
e
 
r
e
a
d
 
t
h
e
 
w
h
o
l
e
 
l
i
n
e
 
o
f
 
c
a
s
e
s
 
d
e
a
l
i
n
g
 
w
i
t
h

substantiation.
T
h
i
s
 
c
a
s
e
 
i
s
 
n
o
 
d
i
f
f
e
r
e
n
t
 
t
h
a
n
 
a
n
y
 
o
t
h
e
r
 
c
a
s
e

w
h
e
r
e
 
t

' e governm
ent says there

s
 
a
 
l
i
n
e
,
 
y
o
u
 
c
r
o
s
s
e
d

i
t
,
 
a
n
d
 
t
h
e
r
e
f
o
r
e
 
w
e
 
n
e
e
d
 
t
o
 
i
m
p
o
s
e
 
s
o
m
e
t
h
i
n
g
,
 
a
 
c
e
a
s
e

a
n
d
 
d
e
s
i
s
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o
r
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r
 
i
n
 
t
h
i
s
 
c
a
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e
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W
here I'

m
 
a
t
 
i
s
 
t
h
a
t
 
w
e
 
d
o
n

t
 
k
n
o
w
 
w
h
a
t
 
t
h
a
t

line is.
T

hey
r
e
 
c
l
a
i
m
i
n
g
 
t
h
a
t
 
w
e
 
b
r
e
a
c
h
e
d
 
i
n
 
t
h
e

s
e
n
s
e
 
t
h
a
t
 
w
e
 
h
a
d
 
i
n
a
d
e
q
u
a
t
e
 
s
u
b
s
t
a
n
t
i
a
t
i
o
n
 
t
o
 
s
u
p
p
o
r
t

c
l
a
i
m
s
 
t
h
a
t
 
t
h
e
 
g
o
v
e
r
n
e
n
t
,
 
t
h
a
t
 
t
h
e
 
c
o
m
m
i
s
s
i
o
n
 
s
a
y
s
 
w
e

m
ade.

JU
D

G
E
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U
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E
:

C
a
n
 
y
o
u
 
n
o
t
 
a
s
c
e
r
t
a
i
n
 
t
h
a
t
 
l
i
n
e

f
r
o
m
 
t
h
e
 
p
r
i
o
r
 
c
a
s
e
 
l
a
w
?

M
R
 
-
 
F
E
L
D
M
A
N
:

B
e
c
a
u
s
e
 
e
a
c
h
 
c
a
s
e
 
i
s

N
o.

different.I
n
 
f
a
c
t
,
 
t
h
e
 
p
r
e
m
i
s
e
 
o
f
 
P
f
i
z
e
r
 
i
s
 
t
h
a
t
,
 
e
x
c
e
p
t

i
n
 
a
 
s
p
e
c
i
f
i
c
 
e
s
t
a
b
l
i
s
h
m
e
n
t
 
c
a
s
e
,
 
y
o
u

r
e
 
d
e
a
l
i
n
g
 
w
i
t
h

s
i
t
u
a
t
i
o
n
s
 
w
h
e
r
e
 
t
h
e
 
l
e
v
e
l
 
o
f
 
s
u
b
s
t
a
n
t
i
a
t
i
o
n
 
t
h
a
t
 
t
h
e

c
o
m
m
i
s
s
i
o
n
 
b
e
l
i
e
v
e
s
 
t
h
a
t
 
o
n
e
 
m
a
y
 
n
e
e
d
 
v
a
r
i
e
s
 
f
r
o
m
 
c
a
s
e

t
o
 
c
a
s
e
.

W
h
a
t
 
w
e
 
t
r
i
e
d
 
t
o
 
d
o
 
r
i
g
h
t
 
a
t
 
t
h
e
 
b
e
g
i
n
n
i
n
g
 
w
i
t
h

t
h
i
s
 
c
a
s
e
 
i
s
 
B
a
y
 
o
k
a
y
 

you say reasonable basis.
U

nder

P
f
i
z
e
r
,
 
r
e
a
s
o
n
a
b
l
e
 
b
a
s
i
s
 
c
a
n
 
m
e
a
n
 
a
 
b
u
n
c
h
 
o
f
 
d
i
f
f
e
r
e
n
t

things.
T
e
l
l
 
u
s
 
w
h
a
t
 
l
e
v
e
l
 
o
f
 
s
u
b
s
t
a
n
t
i
a
t
i
o
n
 
y
o
u

b
e
l
i
e
v
e
 
w
e
 
n
e
e
d
e
d
 
i
n
 
o
r
d
e
r
 
t
o
 
m
a
k
e
 
t
h
e
 
c
l
a
i
m
s
 
t
h
a
t
 
w
e

m
ade.

A
n
d
 
t
h
e
 
r
e
s
p
o
n
s
e
 
w
e
 
g
o
t
 
b
a
c
k
 
i
s
 
t
h
a
t
 
w
e
 
d
o
n

n
e
e
d
 
t
o
 
g
i
v
e
 
y
o
u
 
a
n
y
 
m
o
r
e
 
n
o
t
i
c
e
.

A
n
d
 
y
o
u
r
 
p
r
e
d
e
c
e
s
s
o
r
,
 
J
u
d
g
e
 
C
h
a
p
p
e
l
l
,
 
e
n
t
e
r
e
d
 
a
n

o
r
d
e
r
 
s
a
y
i
n
g
,
 
W
e
l
l
,
 
y
o
u
 
k
n
o
w
,
 
i
f
 
t
h
e
r
e

s
 
a
n
y
 
a
m
b
i
g
u
i
t
y
,

d
o
 
i
t
 
b
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i
s
c
o
v
e
r
y
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W
e
l
l
,
 
i
f
 
t
h
a
t
'
s
 
w
h
a
t
 
I
 
n
e
e
d
 
t
o
 
d
o
,
 
t
h
e
n
 
I
 
n
e
e
d

o
f
 
p
r
o
o

t
o
 
e
n
g
a
g
e
 
i
n
 
d
i
s
c
o
v
e
r
y
 
t
o
 
f
i
r
s
t
 
f
i
g
u
r
e
 
o
u
t
 
w
h
a
t
 
l
e
v
e
l

they'
r
e
 
c
l
a
i
m
i
n
g
 
w
e
 
n
e
e
d
e
d
 
t
h
a
t
 
w
e
 
d
i
d
n

have.

N
o
w
,
 
t
h
e
y
 
c
a
n

t
 
o
n
 
t
h
e
 
o
n
e
 
h
a
n
d
 
s
a
y
 
t
h
a
t
 
t
h
i
s

h
a
s
 
b
e
e
n
 
i
n
 
p
l
a
y
 
f
o
r
 
t
h
r
e
e
 
y
e
a
r
s
,
 
y
o
u
 
s
h
o
u
l
d
 
k
n
o
w
,
 
a
n
d

t
h
e
n
 
c
o
t
e
 
b
a
c
k
 
a
n
d
 
s
a
y
,
 
w
e
l
l
,
 
w
e
'
l
l
 
f
i
g
u
r
e
 
o
u
t
 
t
h
e

s
t
a
n
d
a
r
Q
 
i
n
 
d
i
s
c
o
v
e
r
y
.

that'

I
 
m
e
a
n
,
 
t
h
a
t
'
s
 
h
o
w
 
-
-

JU
D

G
E

 M
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U
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E
:

N
o.

I
 
u
n
d
e
r
s
t
a
n
d
-

I
 
t
h
i
n
k

g
o
o
d
 
p
o
i
n
t
.

A
nd w

hat I'
m
 
g
o
i
n
g
 
t
o
 
a
s
k
 
t
h
e
 
p
a
r
t
i
e
s
 
t
o
 
d
o

h
e
r
e
,
 
a

t
 
i
s
 
o
f
t
e
n
t
i
m
e
s
 
t
h
e
 
c
a
s
e , it'

s
 
n
o
t
 
s
o
 
m
u
c
h
 
a

q
u
e
s
t
i
o
n
 
o
f
 
w
h
a
t
 
t
h
e
 
p
a
r
t
i
e
s
,
 
s
a
y
,
 
w
a
n
t
 
a
s
 
t
o
 
w
h
a
t
 
t
h
e
y

need.

d
e
t
e
r
m
i
n
e
 
w
h
a
t
 
y
o
u
 
n
e
e
d
 
a
n
d
 
t
r
y
 
t
o
 
g
e
t
 
s
o
m
e
t
h
i
n
g
 
t
o
 
m
e

So I'
m
 
g
o
i
n
g
 
t
o
 
a
s
k
 
y
o
u
 
t
w
o
 
t
o
 
g
e
t
 
t
o
g
e
t
h
e
r
 
t
o

t
h
a
t
 
y
o
u
 
c
a
n
 
a
g
r
e
e
 
o
n
,
 
m
a
y
b
e
 
n
o
t
 
q
u
i
t
e
 
t
h
e
 
t
i
m
e
 
t
h
a
t

you
ve 

O
U
g
h
t
 
h
e
r
e
 
o
n
 
t
h
i
s
,
 
M
r
-
 
F
e
l
d
m
n
,
 
b
u
t
 
I
'
d
 
l
i
k
e

c
o
m
p
l
a
i
 
t
 
c
o
u
n
s
e
l
 
t
o
 
a
t
t
e
m
p
t
 
t
o
 
o
f
f
e
r
 
t
h
e
m
 
s
o
m
e

Pliabil
l
t
y
 
f
r
o
m
 
y
o
u
r
 
p
o
s
i
t
i
o
n
 
a
n
d
 
s
e
e
 
i
f
 
w
e
 
c
a
n
'
t
 
g
e
t

m
aybe s

m
e extension from

 these dates.

w
e took I a s

h
o
r
t
 
b
r
e
a
k
 
t
h
i
s
 
m
o
r
n
i
n
g
,
 
o
r
 
d
o
 
y
o
u
 
h
a
v
e
 
t
o
 
g
o

A
n
d
 
i
s
 
t
h
a
t
 
s
o
m
e
t
h
i
n
g
 
t
h
e
 
t
w
o
 
o
f
 
y
o
u
 
c
o
u
l
d
 
d
o
 
i
f

back to I your o
f
f
i
c
e
s
 
a
n
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o
r
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a
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UNTED STATES OF AMRICA
BEFORE FEDERA TRAE COMMSION

OFFICE OF ADMISTRTI LAW JUGES

....--

BASIC RESEARCH, L.
- AG. WATERHOUSE, L.

KLETh-BECKER USA, L.
NUSPORT, L. C., 
SOV AGE DERMOGIC LABORATORJS, L.

d// BASIC RESEARCH, L.L.C.
OLD BASIC RESEARCH, L.L.C.
BASIC RESEARCH, A.G. WATERHOUSE

BAN, L.
d//a KLEIN-BECKER USA, NURA SPORT, and
SOV AGE DERMOGIC LABORATORIS

, .

DENS GAY,
DANL B. MOWRY,

d//a AMCAN PHYTOTHRAY RESEARCH

- - .-

bAORA1QRY....d- -

-_.- -.. .. -. .... .

MiTCHELL K. FRIDLANER,

- ). ' ). - - ... - .

DOCKET NO. 9318

In the Mater 

Respondents.

RESPONDENTS' EXPERT WITNESS LIST

Pursuant to the Cour' s Augut 22, 2004 Scheduling Order pondents Basic Researc

LLC, A.G. Waterhouse, LLC, Klein-Becker usa, LLC, Nutasport LLC, ,Sovage Dermalogic 

Laboratories, LLC, Ban LLC, Denns Gay, Danel B. Mowrey, Ph. and Mitchell K.

Friedander (collectively, "Respondents ) hereby suhmit the following Expert Witness List 

connection -with their cae-in-chief. Resp?ndents reserve the right to supple ent or mo4 th

list as ad a1 inormation becomes avaiable. Respondents fuer reserve t1e right to cal

additional expert witnesses for rebuttal andlqr 
tp cal expert witnesses lied on Complait.

Counsel's Exert Witnes List.

---" --_.._- -_.. "_. ._. -_..



Docket No. 9318

Expert Witneses

Respondents, individualy o collectively, may call one or more of the followig expert

witnesses.

Edward T.L. Popper, D.B.A.
Merack College
87 Elm Street
Andover, MA 01810

A copy of Mr. Popper Curriculum Vitae is attached hereto, which includes a li of

cases in which he ha tested OJ, given depositions. Mr. Popper is in possession of severa

trancripts which wi be provided to Complait Counel at a mutpy agreeable tie and plac. 

Lawrence M. Solan J. .-Ph.
Brooklyn Law School
250 Joraemon Street
Brooklyn, N.Y. 11201

.. - - - .... . ". - - ---. ' .

A copy ofri . S cw-"icz lum fi"itae ' attcheciheieto

. -

1996 D:r":So1an1eSted'

- . - -. . 

an arbi1ranon il Philadelphia in a dispute entitled, ' 'Lease between. The J e Corporation and Mar

. Hankin." The issue was the ilterpretation of a commercial leae. There are , no copies of trial or

deposition transcripts in the possession, custody, or control of Mr. Solan or Respondents.

Danel B. Mowrey
Director of Scientic Afais," American Phytotherapy Reseach Laboratory

Director, President, and Treasurer, DBM Enterprises, Inc. '
- Manger and Member, Victory Publications, LLC 
5742 West Harold Gatt Dt.
Salt Lae City, UT 84116 .

. ..- .

A copy of Dr.- Mowrey
c;urriculum Vitae 

is atthed hereto. Dr. Mowrey may be in

possession of trancripts yvllch wi be provided to Complait- COuDe , at a m greeabl

d place if any are ioeated Additionay, Respondents wi Supplement ths list will a case. 

li identing the matt rs in which Dr. Mowrey ha given testi ny.

:1- .

. '

- ._--,-,._u..

. .---..- .--.



, .

Respectfy submitted

.. .

Jt-"
01 11 r ' 16.

!- . I

" , '" "-..-

. Jeffei D. FeJ an 
Gregory L. Hilyer
Christopher P. Demetriades
FeldmGale, P 

Miin Center, 19
th Floor

- 201 Sout Biscayne Blvd.
Mian, Florida 33131
Tel: (305) 358-5001
Fax: (305) 358-3309

Attorneys for Respondents Basic Research,
LLC, A.G. Waterhouse, LLC, Klein-Becker

LLC, Nutrasport, LLC) Savage
. Dermalogic Laboratories, LLC and BanLLC 

... .n'R'

. .- .. -. .-.- .; . '____

_n_.

___ ',,
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-G 
DATED this J. day tJ?ttfd 2004.

BURIDGE & MICHELL

Richard D. Burbidge
Attorneys for Respondent Dennis Gay

----_u -..- u._

---_... -------. ..
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RONALd" F. PRICE 

- PETERS SCOFIJ:LD PRICE
Professional Corporation

. 340 Broadway Centre
111 East Broadway
Salt Lake City. Utah 84111
Telephone: (801) 322-2002
Facsimile: (801) 322-2003
E-mail: rfp psplawyers.com

Attorneys for Respondent Daniel B. Mowrey, 

o 0

- -

..... no- .0

-------,- -_-_._

0" .____n_..
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MitclieU1CFnedland
c/o Compliance Deparent
5742 West Haold Gett Drive
Salt e City, Uta 84116

Telephone: (801) 414-1800
Facsimile: (801) 517-7108

Pro Se Respondent

. ., .. . -.. ... .. . - .. 

II. .

._----------.._-



CERTICATE OF SERVICE

- I HEREBY CERTIY that a tre and correct copy of Respondents' Expert Witiess List 

was provided to thefoUowig"pares s 13th day of October, 2004 as follows: 

(1) On (1) copy vi e-mail attcbient in Adobe4! " pdf' form to Commission
. Complait Counsel, Laureen Kapin, Joshua S. Miard, and Laura Schneider, al car of
Jkap .fc.gOv. imil1ar(gc.!!v; rrichardson ftc. ov: Ischneiderfc.!!v with one (1) paper

couresy copy via U. S. Post Serce to Laureen pin Bureau of Conser Protection, .
Federal Trade Commssion, Suite NJ-2122, 600 Pennlvana Avenue, N. , W1:bigton, D.
20580;

(2) One (1) copy via United Staes Post Service to Stephen Nagi Esq. Nagi
. Gaop & Figueredo, 3225 Aviation Avenue, Suite 301, Miam Florida 33131.

(3) One (1) copy via United States Post Service to Richad Burbidge, Esq.
- Jefferson W. Gross, Esq. and Andrew J. Dyme , Esq., Burbidge & Mitchell, 215 South State
Steet, Suite 920, Salt Lake City, Utah 84111 COlmsel for Denns Gay.

(4) One (1) copy via United States Posta Service to Ronald F. Price, Esq., _Peters

Scofield Price, A Professiona Corporation, 340 Broadway Centre, 111 Eas Broadway, Salt

Lake CitY, Utah 84111, Counel for Danel B. Mowrey.

.. --- ' ...

"'" ..,-_. - _0

-_.' 

.--- .-.--'_____0"__._- ----..-... -. 

.... ... . . .. .... . .. ..- .-.

(5) One (1) copy via United States Post Service to Mitchell K. :friedlder; 5742
West Harold Gat Drve, Salt Lalce City, Utah 84111 , Pro Se.

- ,,,-,. \: / j\, ' -

.a .

-_. . - . . ----



Home: 87 Elm Stret
Andover, MA 01810

Home: 978.623.8160
Ofice: 978.837.5471

edward.popper(merrimack.edu

CUUMV1TAE

EDWAR-T. Jj Pc)PPE-R

EDUCAON

Ha University Graduae School of Business Adtion, DBA. 1978

HaarUniverit Graduate School of Business Adtion, lvA wi Hi Distictin, 1975

ACAEMIc/RESEARCH APPOINNTS

2000 - Preent Dean & Fraci E. Gir Professor of Busin Intena Comme
Gird Schol of Business & Inerntiona Commrce; Collge

1994 - 200

1991 - 1994

1988 . 1991

1981- 1988

1982 - 1984

1982 - 1984

1977 - 1981

1975. 1977

1975 - 1977

1974- 1976

.---- -----------

Dean & Professor of Business Adtrtion
W. Freldi Ruel School of Busjness; Bell Collge

Dean & Professor of Business Adtrtin
School of Business & Professiona S es; Aurra Uniersity

Dictor - Hono Progrm & Associte Professor of Maketig

, . ... -

"BryfCOllege -.. .'.- 

.. . .... -.-......... -' _.- .. - .

Assocte Professor of Maketig 
Collge of Business Adtrtin; Nonheastem University

Consumr Reea Advior
Bureau of Consr Protectin
Fede Trade COmmsion

Adjun Associte Professor of Mati
Schol of Governnt an Busss Admitron
Th George WashigtQn ersit

Assistat Professor of Mati & Reea Asociate
Ceter for Consum Resear
College of Business Adtrtin; Unerit of Florida

Lectu in Maketig
Graduate Schol of Magemt
Boston Unversit

Resear Associate
Mati Scice Intitue

Reea Associ
Graduate School of Bus mess Adtrtin,
Had Univerity



.. .

Edwa T. L. P pper

- ,

ACAEMIC ADMISTIV RESPONSIILITmS

GeG P.reent-Bean)Fraci- GirSeheel-ef-Busess-&-IterotieBal-Gmmree
Menick Collge

1994 - 2000 Dea W. Fiedi Rubel Scool of Business, Bellare CDllge

19.9- 1994 Dean, SchoolofBuss &ProfessionaStues, 4nra Unier
1989 - 1991 . n

- . 

Duector- Hono.t Progr an Integrtive Stues, Bryant Collge

1987 - 1988 Chir -- Uniersity Commttee on Stue t Retetion, Norteate Uniit
1983 - 1987 Chir - Maketi Depart Facty Reti Commtt

Colle of Business Mmtin, Nortaste Univ ity

Hi Tech:MA Progr Developmet Task Force
(J1lge of Business Adtrtin, Norteaste Univerity

ir - MBA Progr Maagement Commttee, Univerit of Flori 

1982 - 1986

1977 - 1981

PROFESSIONAL DEVELOPMENT

Aspen Ipsutue, 1998, 2000-2004

Pew Hier Eduction Rountable, 1996 - 1997 .

Qbrer-for ntreprenen,; l In--bip; PreFast: Ttac- Wp;;.: -il-dendrip Prograro;-Ewmg 

.. .

Maon Kaufma Foumation, 1996-1998

Cent for Oetie Leadershi - Leadebip Development Progra (LDP), 1996Ou Bound, 1981 
AACSB Activities

Federa Facuty Felow, 1981- 1984

vpmmp.nt:l Relations Commtte 1993-1994

smi Schol Workshop Prgr Commee, 1994, 1995,1996

Progi Ch & Preen 
Busins School Ext Reoure Devepmet Workshop, Core Facuty 1996
AACSB - KKCJapan StuyTour, 1994

. AACSB - KKCJapan StuyTour Selection Commtte, 1997

EBI/Bench Taskforc, 1996
Mid-O;mrint East Reona Assoctio~ 1995 1997, Board of Dirctors
Contious Imrovemen Symosiu. 1998, Preenter

Q;mtiuous Improvemt Symposiu 1999, Presente

Research Grants/Contrcts 

.. .. 

1985 - 1988

1986 - 1987

1979 - 1982 -

- Nortas Uniersit; Reea and Scholahip Developme Fun
NortheastemUnversity Collge of Business Admtrtion Teacl Grat
Feder Trade CDInsion, Grat to stidyTV Adverin' s Inormtin

Communation Pripal Investitor

Ofe of Socia Reear CBS-1V, Grat 1;0 dyth Effect of Adver 
C1n., Co Pricipa1 Investiato,:

- '

1976 - 1979

-'--' .. n.__.__--

--,..----.----. .- 



Edwa T. L. Popper

CORPORATE EXPERINCE

1971 - 1973

. 1970 - 1971

1969 - 1970

1967 - 1969

1'EACG

. Account Superor
Ma & eomr Adverin

. Account Execue 
Ear Ludg Advering

Natona Product Maer - Mi
Amri Dai Associti

Adverin Supervor
Consumr Produts Divion; Bruwi Corporation

Mvertin & Prmotion Maemet (UG. MBA &EXEq
Competive Stttegy (U, MBA, &EXEq 
Consum Behvior (UG &MBA)
ledershi & V1Sion (Undrgrdute, 1VA & EXEq

ement Ethcs (.A)
Marketi Eths (UG &MBA)
Matig for High Tec Fir (MA&EXEq
Maketi Mmement (UG, MBA &EXEq
Maketi & Pu Policy (UG & MBA)

- MaketiJ earch (UG _&),IIBA) - -.. 

- .. ,- . ---

Stttegic Pla (MA &EXEq

. EXECUIV EDUCAON PROG eoNDUc;D

. ..-

1997 - 2000
1995 - 1997
1990 - 1991 - .
1988 - 1989
1986 - 1987
1983 - 1985
1982 - 1987
1981
1980
1980 - 1981
1979- 1981

1979
1978 - 1979
1977 - 1978

. - . . ., .. .. .. .-

Leadership & Vision; Executie MBA Progr Bell College

Fast Trac II - Entrpreneur Leadehip; Louiv. C1amer of Commrc
Sem in Maketig Strtegy Center for Magemt Development; Bryt College

Sem in Maketig Strtegy Ford Motor Company, Eurpe
:Mketi Magement, Execuve MBA Prog Norteasern University
Industr Maketi Mageme Babson College
Th Maemt Workshop ( Geera & Hi Tech); Nortte Uniit
Maketi for 1'echology Maer; Harr Coipm:ation 
Mati for Serce Indus ; Magemt Ce Universitof Flori
Internationa Senior Maager Progr lIT Corp.lEurope
'Te Executie Progr Univerit of Florida
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Publications 
Advein for Over-the-Coun Antacids - A Reviw of Key Reseah Stus " in Brewe, et aIAdrin

faOw.thcOArtdd:StaRPjanR Washion, GFTC,1983. 
AdTin Sub/: p A nais if Pu/iJ On an Rfm1111ml Wasligton, IJo:1984. 
Chdren Pure Requests and Moth r Responses Results frm a Dia Study, JOU if Adrin

&rer, 27:5, Ocober/Novembet 1987, (with Isler &: War.
agatt Make Sttegy in th 1980's: StateU1nt and Tesony' drin cfTd: Pr: Hea

tr th Sul7lit on HFd ar th nror1rtEd: if th Co anE'I an Cc Houe if

RRen'C; Nin Nin 
s; Stm Sessi Ser No. 99-167, U.S. Congress, W11hiOn,

C:US. GovemmntPr. Ofce; 1987. 
ColDuncatin Effectivenss and Formt Effect on In-Ad Disclosur of Heal War" Jou if

Pu1itPdkanMar v:; 1989
wiK. Muy. 

Competi Unde Reguatory Uncertty Adverin in the Emerin European Maket," in R. T:Green &.

J. Laban (eel.

), 

Maret in a Qa W Ai-en Provene, Frae: Institu d'Adtion des .

Enteries, 1991 withK. Muy.
Competig Under Regutory Unceraity Adverin in the Eme Eurpean Mat : A US.

Persective, JouifMaa~ 
XI- Spri, 1993, wiK. Muy.

Disclosus in Muti Nationa Produc ' Advering: Problems, Oblitions an R.ponsibiIry" in

Nagaya (00), Int Cas if ApplisP Kyoto, Japan 1990.

-. -.. 

Effcwe-;e of-In:. Ad-Dr.dcism-e"in Coumr-A-dverting;Norte tem Uni it"Workiaper-87=52; .
1987. Pteented at th 1987 Macromaketi Conferee.

The Effect of Qgtte Advertin and Promotin on Youth Statemet an Testiony", 

HR1250 "'JPrc OuChFroa Act"c1989; Suhrtll/dtm on TraanHa
Mat; 0: on Ene and Co Hooe if Rejenti'C; On Htt an Firt C's; Fim.

Sf5Wn U.S. , Washigton, D.C:US. Governnt Prig Ofce; 1989. 
Th' Effec of Aloholic Bevere Advertin an Mati Practices: Th Gtnt State of Afai," in

Lut eel, d'l in Gmur Rimi Vii xm, Las Veg, NV: Assocition for Conser Reearh. 1985. 

. . 

"Itegrtig Value Based Ledehip ino MBA Progr Cuncu using the mater of th Aspen Inti
Execuve Sem"

, "

, Proceedigs 1998 Contiuous Imrove Symosiu St. Loui, MO,

AACJB, 1998 (with Bauer). '

Eth an th :Mti MBk phiosophy v. App1iati Kig, eel, Mar Taw th
Firt Ce, Richmond VA: Southem Maketi Association, 1991.

Fam Pue DeP1tSfS Carige, MA Maketi Sciene Instite, 1978. 
. hFormt Effect oh In-Ad Disclosure " . in Sml ed. in Caur Resea, XVI Honolulu, HI:

. Assocition for CoDS Reear 1988, (wi Mum:0. 
StrtegieS for High Tech Fir, Th GrazioBusins Repor Spri, 1998, with BD. Buski

In-Ad Pisclosu in Consumer Advert" i988 Edu Chcago, IL: 
. Makeci Association,1988. 

Ingratiya1 Based Leadehip into MBA Program Cucu using the materi of the Asen Intitue
- Executve Sem" , Proceedigs 1999 GmUnuous Imrovement Symposium St. Loui, MO,

AACSB, 1999. . _

Inerti \l11T.ng Clcu for Par-Tim MBA Stunts Thugh Requed Intetiona Trips
Proceedigs 1 AnIntemationalBusiness &Economi Confernce, Green Bay,WI: St.

Norbert 1lge, 19.99 (wi Baue , Eller and Richdson).
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- liThe Maketi Factor for Non-Conventina Protei Products)" in Mier et a1 ee., Pr Res0U an
Stttl and &sea NFH) WestportCT: Avi publihig Co') - 1978 (wi Auti Quel DeCr). 

- .

Ma-Mdat-ery-);epe it-1aws-in-the-Nertas 1esen-F the-FasCGmmnt) in-Holmed.
1985 NEBEA Q; Balre) MD) NEBEA, 1985. 

Matema Medition of The Effect of Adverin on Children" m Proceedigs, Sorte P
Asscx 1978.

Mother ' Medition of Chdr' Pue Requets " in :Becth et t: ed., Eduor's 

, Chcao,I:AM 1979. .
Par Un: Pmsu Mot' Rf5es to C1's Pure Re, 

Carige, MA ti Scie
- Intu, 1977 (wi War

&; 

Wack). 
Persona versus Voice Ma Communation: Is th Diference Imort to Sere tions and Thir

Cutome," m Brown Johnton & Scheide (eel. Mar 0p andHurReau Insgx 
Ser) Maeie, FRCE: Institu d'Adtrtion Des Entrpries; Unier.t d'.A-Maeie il,

92 (with Mury). .

. "

Phmg Maket Development in l-h Tech Fir, 1994, (wi Bus k)-

Price :Masurement in th u.s. Computer Soft Industr Commnt," in HoJm ed) Pr-, 1985 
NEBEA Co 

Balimre, MD, NEBEA, 1985.

Th Proble of Hih Techology Business: Wht To Do Whn the Growt StopJi, m Holm, ed.,

, 1985 NEBEA Balore, MD, NEBEA, 1985.

Process' BC1ed- Strt gi-for -Growt-I! in --uler-ad-Wareck, Toumd-th F-a-rf--ih Fut -Ber -

- -

West Gery. Sprier-Verg 1985 (wi Mien 

&: 

Bl3ckur). 
if th Sta if th Fed Trad Gnsi Re: Or Pet fo Ri if Urfair an Deare 

. Ala Belafj Adwing arMetet Praa; Washigton, DO FTC, 1985- (with Levi, D'Amto
and Keena). '

. . 

The Reation of Ggarett Advertin CoIInts and Reactions " Speech to th AM Publi PoJicy
. Workshop, Washigton, DO Aut, 1991. 

Th Regution of Ciartte Advering in the u.s.: Some A,tetivest" in R Polly (ed.)) Adu in .
0:um Reea, XV, 1989. 

A Repor to th Fed Trad 0J onlrf Ca in TelioAtJ Washion, DO
FTC, 1983.

Report of the Tobacco Poli Reeah Group on Make and Promotions Tareted at Afcan-Aman
Latis, and Wome Tob O:l(supprement):S24-S30, 1992 wi Robinon, RG., et al

Sanin an Ca 1' ct in th Damt: re Mar Ofce of Smokig and Health US

Deparnt of HH, Rockv, MD, 1986.

Technology Lie Cycles in Industr Make, II Itr MtEetrr Manwr Febru 1992.

Testiny on th Expected Effects of In-Advertin War for Aloholi Beveraes Heari onH.R

4493 Th Sen A dr an F ani E duA ct if 19"90; Sul on Tra anHazar
Mat; 0J on Ene an GJanEr Houe if Repen; Om Hun an Fir Cos; Fim
SessiD Au 15, 1990; wi K.B.-Mury. - .

Trb Use: Wh Sta ah 77Je 1993 Re if th Ge if th Uni Sta, hion, DG US .

' - 

Deparnt of lI, 1994 (Cqauthor). 
MBA . Omculum Turun A Cae of Discontiuous Improvement" t AACSB Contius

mproveme Sem, 1998, with D Bauer. 
25 Yea iffus: Th 1989 Repart if Th U.S. Geal Washion, DO US Deparnt of Heth an

- . 

Hu Serves,. 1989, (contrbut autor). 

. - 

User Gui tl Th GrMaret Wi1! Englewood als, NJ:Prentice-Ha 1984.
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EXPERT TESTONY

Testied At Tril:

Ff€-s-;Intionaester;19,S-l,. T-C

FTC vs. Brown & Wion, Int., 1983, US Distrct Cour foe th Disct of Columia 
The Ci ofLawood d/b/ a L wood Hopita vs Blue Crss &Blue Shiel Mu of Norter Ohio, et

al, 1985, The Cour of Commn Pleas of Choga County, Ohi

Breedlove & Associates . Inc. vs. John A. Dav, Brue T. Lowe, Stephe R .A and Envionmnt
Serices & Perg, Inc., 1985, Orui Cour of Florida EighrJudci Ci in and for Alch
County

- Nathan Hortn vs. Aman Tobacco Co., and New World Tobacco and Cady Corp., 1988, Cicu Cour

of Holm Coun :Msissippi 
Bakr. vs. Liggett et al, U.S. Distrct Coqr for the Distrct of Masachus tt.
Arur G. Giron, Execur oftb Estate of John R Gunalus vs The Ameran Tobacco Co.; US Disi:t 

Cour for the Easm Disct of Penylvar, June, 1988. 
George otl v. Amrian Tobacco Co., f3 
Constituon Ba, v. She:uori Lehm Brother
Peter Iera v. Lori Tobacco Co.; US Distrct Courtforth Eas Distr of Pennva
F. T. C. in Re. Stoufers Foods In., Federa Tra CDInmission, 1993

State of Iowa v. National Diet R. earch Superior Cour, DesMoines, Iowa 1993
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Sands, Taylor &Wood vs. Qur, US Dis Cour Nortrn Distr of Ilois
on Bozm &1Vdred Bozm vs. F.ireboar Corp. et aI., Superor Cour of the State of Caorn in

and for me Counof Alda
Betkr v. KayPro

In Re: Mi van Litigation

In Re: Perer Bottd Water Litti
Ri Proiett vs. Fibreboar Corp., et al Superir Cour of th State of Caorn in and for the CountyofAl 
Hapton In. v. AmTelIn
IrIi Workrs Local Union No. 17 Inurce Fund, et et v. Phip Morr, Inc et aI. 
David Feiberg, DDS & Jam Moore at aL v Toshia. Amerian Inormtin Systems, Super Cour of New

, "Jersey; Law Division; Cader County 

"':"

E'tert Reporll Afdavits:
ShiIa Pasch flkl a. Shi Sch, Elmr Olson and Ma Jan Olson, on th 'own beh and on be 

al othrs siary sited vs' Nort Bel Telephone Compy and AT&T ormti

Syste, 1985, Grt Cour of SoumDakta Seventh Judcial Gruit in and for Penon Gmnty '

Hunter, et al vs. Souter :Bell Te1phone & Telegrph Co.; Superor Cour of Chth County, Georg

David M. Barch CoDSwr Advocate ofPeIylva v. Bel Telephone Company of Penylva
State of New York v. ChemLawn Corporation.
Conopco, Inc. v. Capbell Soup Company 
Web Commcations Group, Inc. v: Gateway2000,IC. and Qubcor Priti, Inc.

State of Mont v. Atti Richied Company, In. 
Nort Aman Directori
Sample v. J.c. Peney Compw.y; In., et ed

Loui Dow, et tt v. Holida Spa al Cub of Caorn Inc., et al '
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Wlt, eJ al v. Duncan Eriteries, et al

FTC v. Kl Crwd, et al. 

Cohabaco agar Co,. v. United State Tobacco Co., et aL.

eo11ad-eo,I;eJaL--Bnied StateT:obacco-Go;;et-a.

FTCv:H G. KuydaJr., a: tt 
Donad W. Howa et aL v Glao Welcome, In., et al, CIcu Qmrt of MontgomeCounty Tenssee

Phip Morr v. Cowboy Ggrett
Lore1: Cavi v. Proctor & Gale
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OTHER TESTONY
Surn Geera's InterancyTask Force on Smoki and Health, Jun, 1986

Hears on Ggatte Advercin and Promotion, before th Subcomme on Heth an th Envinmt
of th Commtte on Energ an Co e. Unid State House of Representatives, Jul 18, 1986

Heargs on HR1250 "Th Protect Ou Childr From Cittes kt of i989; Subcomme on
- Traportation and Hadous Mate; Commttee - on Energ and Comme; Unid S

House of Repreentatives; One Hud and Fim Congs; July 25. 1989..

Heargs on "Senible Advercing & Famy Eduation Act of 1990; Subommee on Heth an th 

Envnmnt; Commee on Eneand Comm; Unied States House of Representavesi- Hu an Fir Congs; July 20, 1990. 
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Atomey Ge, State of Iowa
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' .
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&: 
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Heeld and Rubin 

. .
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leadership louiile, Oas of 1995 
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louiet KY Cher of Comme (1995 - Preen) 
Inormtin Reoures, Sma Businss/Entrprenhip, & Urban Workhop QUDmitees

RotaOub of Louivi - Comme Ch (1995 - Present) 
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Amrican 1v Asoc tion Doctora Felw, 1977
George F. BakrFoundation elow 1976

Bakr Scholar (Har Busins Schoo t 1975 
George Haye Brown Awa (H Busines School & Am Mati Assocition)t 1975
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Bet GaSip 
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7181780-0357ph
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lar.solan(grooklaw.edu

Honie Address:
163 Ralston Avenue

range
973/378-2436 ph
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EDUCATION:

Harvard Law School, June, 1982.

Ph.D. University of Massachusetts, Amerst, 
Departent of Lingustics, Septeinber, 1978.

B.A. 13randeis Universityl June, 1974. Suma Cum Laude, P Beta Kappa, Honors in

English, Honors in Linguistics. 
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TEACHG E EltNCE:
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1996- Brooklyn Law SCh004 Professor of Law (2000- ) and Director, Center for the -

Study of Law, Language and Cogntion (2002-). Associate Professor (1996-
2000). Courses include legislation and statutory interpretation, contracts,
remedies, language and law, insurance law and propert.

2003 Priceton University, Visitig FelIow in the Deparent ofPsych61ogy (sprig
seme ter)

2002 Priceton University, Visitig Prof sor m,. the Lingustics Program (sprig
semester). Undergraduate semiar on anguage an law. 

1999- . Priceton University, Visiting Associate Professor in the
2000 Lingustics Program (fall semester). Undergraduate semiar on language and law;

series of faculty seminars on language and law sponsored by the Council of the

Humanties.

1980- Harard Extension School, Intrctor. Organized course
1982 on legal aspect of the non-profit orgaration.

1981 Bradeis University, L~tuer in Legal Studies:

- 1974- University QfMassachusetts, Graduate Intl1ctor.
1978 Taught coprse .on langtage acquisition.
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LEGAL EXPERINCE:

1983- Grans, Elsen & Lupert New York, New York. Parer from

1996 . 1989, associate from 1983-1989" The fi has nine laWyers and specializes in
complex commercial litigation, white collar crimal defense work, and the

representation of individuals eing investigated by govemmen

1982- Law Clerk to Justice Stewar Pollock, Supreme Court of 1983

New Jerey, Cour House, Mo town, New Jersey 01960.

,..

Admitted to practice law in New York and New Jersey. 

PUBLICATIONS:

Books:

Why Laws Work Prett Well But Not Great: Statutes and their Interpretaton (in preparation)

Speakng of Crime: The Laliguage of Criminal Jus tice (with Peter Tiersma), University of

Chicago Press (forthcomig 2005 , University of Chcago Press). .

The Language of Judges, University of Chicago Press (1993).
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Pronominal Reference: Child Language and the Theory of Grammar D. Reidel publishing

Company (1983). 
Artcles:

Language and Law: Defitions il Law." Elsevier Encyclopedia of Languge and Lingutics

(fortcomig 2005). 
Author Identication in American Cour Applied Lingustics (with Peter M. Tiersma)

(fortco g 2005).

. "

Private Language, Public Laws: The Central Role of Legislative Intent in Statutory

Interpretati Georgetown Law Joun:al 
(fortcomig 20P4).

Perncious Ambiguty in Legal Interpretation," 
Chicago-Ke71t Law Review.(fortcom.g 2004).

. "

Cops and Robbers: Selective Literalm in American Cour " (Witb,Peter M. Tiersma), 
38!-aY

& Society Review 229 (2004). .

. "

Jurors as StatutoiyInterpreters " 78 Chicago-Kent Law f!eview 281 (2003).

Statutory Ination and Institutional Choice/' 4; Willam MaJY Law Review 2209 (2003). 
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Finding Ordinar Meaning in the Dictionar," in M. RQbinson, ed. Language and Law:
Proceedings of a Conference (2003).

The hnpulse to Blame " symposium arcle.. 68 Brooklyn Law Revie 003 (2003).

eanng OlCes: ake Identification inCoUf

..-

(wtt1PeterM:-'fiesma);--ating baw

Review 373 (2003). 

- "

Sh9.;pd Crmial statutes be Interpret Dynamically?'" Issues in Legal Scholarship.
. Symposium on Dynamc Statutory Interretation (2002)(ww.bepress.comlil /4;s3/ar8).

The Linguist on the Witness Stand: Forensic Linguistcs in American Court." (with Peter M.

Tiersma), 78 Language 221 (2002).

The Clinton Scandal: Some Legal Lessons from Lingus1i " in J. Cotterill ed. Language in 

the Legal Process Palgrave, (2002). 
Ordinar Meanig in Lega Interpretation Pohjois-Suomen Tuamarikoulu Julkaisuja 4/2001

. (Rovaniemi Finand, 2002).

The Written Contract as Saf Harbor for Dishon st Conduct " 77 Chicago-Kent Law Revew (2001). 
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Convictig the Inocent Beyond a Reasonable Doubt: So e Les ons About Jut Instrction

from the Sheppard Case." Symposium on the Sheppard case, 49 Cleveland State Law Review

465 (2001).
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Introduction: Symposium: The Jurin the 21 st Centu," (with Susan N. Herman), 66 Brooklyn

Law Review 971 (2001). 
Causation, Contrbution and Legal Liabilty: An Empircal Study," (with John M. Darley),

Law Contemp01' a. Problems 265 (2001). -

Perjur and Impeachment: The Ru1e of Law or the Rule of Lawyrs?," in L. Kaphin and B.

Moran eds. Aftermath: The Clinton Scandal and the Future of the Presidency and the Liberal

State NY Press. 199-211 (2001). 

Why Laws Work Prett Well. Bp.tNot Gn at: WordS and Rules il Legal Interpretation," 26 Lcr
& Soc al 17Jquiry 443 (200 n '

Un effet du priCipe C chez l'enf.at francophone " (with Helen Goodluck), .45 Canadian.

'Joural of Linguistics 49 (2000). . 

- "

Let Us Never Forget Our Humacty _Reflections on Justce Stewar PollDck," 31 
Rutgers L. J.
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Refocusing the Burden of Proof in Crimial Cases: Some Doubt About Reasonable Doubt/' 78

Texas L. Rev. 105(1999).

Can the Leg System U f? Expert on Meaning," 66 Tennessee L. Rev. 1167 (1999).

Lingu tic Expert as Semantic Tour Guides, 5 Forensic Linguistics 87 (1998).

Law, Laguge and Lenity:' 40 Wiliam MalY L. Rev. 57 (1998).

Fault Lies Not Only in Star but in Law, National J;.J. A19 (Apr. 20, 1998).

Review ofBemard Jackson Makng Sense in Law, Forensic Linguistics 305 (1997).

Learg Our L mits: The Decline ofTextualisrn in Statutory Cases 1I 1997 Wisconsin L. Rev.

235.

Judicial Decisions and Linguistic Analysis: Is There a Linguist in the Cour?" 73 Washington

Univ. L. Q. 1069 (1995).

. "

When All is Lost Why it is Difcult for Judges to Write About Concepts " 1 Graven Images(1994). 

-- '. !!'

EJomskY-and' afdo o:' 1-inguisiics- .ana- the-La-w ;"- in GarlGs.p !Q, ed, Noam CholJ.1.ky:.

Critical Assessments, London: Routledge U 94).

When Ju ges Use the Dictionar," 68 American Speech 50 (1993).

Does the Legal System Need Experts in English Syntax?" In W. Stewar and R. Reiber, eds.

The Language Scientit as Expert in the Legal Settng, 
New Yark Academy of Sciences (1990).

Linguistic Priciples as th Rule of Law, \I in P. Pupier and J. W oebrling, -eds. Langue et droit 

Language and Law, Wilson & Laeur !tee (1989).

Pareter Settg and the Development pfPronouns and Reflexives " in T- Roeper andE.

. Willams ds. Parameter Setting, D. eidel Publihing Company (1987).

The Judge as Lingust: Ligustic Priciples as Rule ofLaw, in Fred Marsha, ed.
Proceedings of the Third I$astern States Conference on LinguistiCs, 

University of Pittsburgh(1986). 

- .

A-Comparson of Nul and 1tronoun Anaphora in First Laguage Acquiition,li (B: Lust, L.

Solan, S. Flyn C. Cross, and E. Schuetz, in B. Lust, ed. Studies in the Acquisition 

Anaphora.- Defining the COl1traints D. Reidel b1isbig Company (1'986). 
Lagige Acquisition Data and the Theory of Markedness: Evidence ftoD? Spanb/ in F.

- . .

- Eckman. E. Moravcsik and J. Wir, eds. Ma7'kednes8 Plenum (1986).

..-_
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Focus and Lev ls of Representation, II 15 Linguistic Inquily 174 (1984).

AMetrcal Analysis of Spansh Stres 1I in W. Cressey and D. Napoli, eel. Linguistic

Sy-'osi:m on Romance LaJiguage8: 9, Georgetown Uni ersity Press (1981). Traslated in

"An!lisis me-trco del acento espanal " in' Juana Gil J:anorama actualaetiionQlogfccd

espanol (200Q).

Fixg Parameters: Languge Acquisition oand Language Varation
, II in J. Pustej ovskY and V.

Buke, eel. Markedness and Learnability, University.ofMassachusett Occasional Papers in

Lingustics, Volume 6 (1981). 

::..

The Acquisition of Strctura Restrctions on Anaphora," in S. Tavakoli , ed. language

Acquisition and Linguistic Theory 59- , MI Press (1981).

Contrastive Stress and Chidren s Interpretation ofPronouns 23 Journal of Speech and

HearngResearch 688 (1980). 
A Reevaluation ofthe Basic Operations Hypothesis " (H. Goodluck andL. Solan), Cogniton

85 (1979).

The Acquisition of Tough Movement " in F. Eclaan and A. Hastigs, eds, Studies'in F.irst and 

-. , 

Be;-con-df.anguage-A-cgui;Yition-, Newbur-Hol:sePl:blishers-19-19).

.. -... - ,- -. .. 

Children s Use of Syntactic Strctue:i Interpretig Relative Clauses," (L. Solan and T.
Roeper), in 1996 H. Goodluck and L. Solan, eds. Papers in the Structure and Development of
Child Language University of Massachusetts Occasional Papers in Lingustics, Volume 4

. (1978). 

RECENT LECTURS AN PREENTATIONS

Private Language, Public Laws the Role of Legislative Intent " L w & Society Association

Meetig, Chicago, May 200:4. 
, Course on Statutory Interpretation. -Florida Advanced Judicial College, Orlando, May 2004 (3-

hour course for state trial and appellate judges).

Sneakg Emotion into Statu pry Interpretation," Association for the Study of Law, Cutue and

the umanties, Hartord Connecticut arch 2004.

Author Identicati9 Experts :i the Age of Daubert" Loyola Law School, faculty workshop;

February 2004. 

Spea1g of Legislative Intent," DePaul Law School, faculty workshop, November 2003

__-

--.n___.. .

--. "--'..-----



Speaking of Legislative Inten4" Priceton University Cogntive Psychology senes, Nov2003. 
Perncious Ambiguity in Legal InterPretation " University 6fWisconsin Intitute for Legal

Studies, November 2003. 

Perncious Ambiguty in Cpntracts and Statutes " Chicago-Kent symposium Ocotber 2003.

Whafs So Hard about Sta tOIyInterpretation," St. Thom Law School lorida

(Distgu.is.hed Speakers Series), September 2003.

Linguistic Issues in Statutory Interpretation ' FaCJty ofLaw Austrian National University, 

Canbera, July 2q03.

Ethica Issues in Expert Testiony by Linguists " Intemation8I Association of Forensic

Lingustics, Sydney, July 2003.

Ordinar Meaning in Legal InterPretation " Itaian-American Sumt on Ordiar Meang,
sponsored by the American Society of Comparative Law, lvJan, May 2003.

Forensic Lingustcs in American Cours," Workshop on Forensic Lingustics, Barcelona, Apri

2003.

. -- .. . -.- .--- ...- . -.- .. -- -- .- - .--

.'_00 -.------..- 

..---- - .... .. .. - -.. . - ... ....." - .... .. - . - ..... - .. - -.' . .-..

A seriesoftbee lectues at CardiffUniversity,Apri2003; "Lipguistic Issues in StatUtory

Interpretation" (Lw Faculty), "Lingustic Identication in American Cours" (Forensic

Lingustics gradilte semiar), "Plai and Ordiar M g in Legal Interpretation

(Deparent of Language and Communication)

. .

Plai and Ordiar Meang in Legal Interpretation," Deparent of Linguistics, University of

Rochester, March 2003. 
Statutory Ination," Loyola School of Law (Chcago), Febmar 2003.

piferig Conceptuations of Causation in LaW, Science and Everday Speech," (Organer

of Symposium, "Causation m Law, Science and Everyay Speech"), American Associa1ion fOT .

the Advancement of Science, Denver, Febl1ar 2003.

Concepts and Categories in L ga1 Interpretation, Princeton University Psychology 
ep.arent

, .

Cognitive Psychology Series, Febmar 2003 

Statitics Jurors Can "tDo Without " NI Conf ence oI? Science and the Law, Miam, October2002. '
The Limted Ability to Testi Accm;ately About What was Said," International Acade y 9f

Law and Mental Health, A.terdaiT July 2002. . 

----



JudiCial Reactions to Developments in Insurance Law," c()nference on developments in

insurce law in the Northeast, New York, June 2902. 

The Dictionar as Source of Ordinary Meaing," Law and Society Association,VaDcouver

2002.

Hearig Voices: Sp aker Identification in Cour" New York Psychology-Law Research Group,

Februar, 2002 (reportin on work co-aut)Jored with Pet r Tiersma).

Ordiar MeaniIg in Legal InterretatIon," Conference on Language and Law: Retrospect and

Prospects, University of Lapland, Finland, December 2001.

'Finding Ordinar Meaning in the Dictionar, " University of Texas Conference on Language

and Law, Decemb r 2001.

Juror Understanding of Scientific Evidence," NI Conference on Science and the Law, Miami

October 200 1. 
The Linguist as Legislative Consultant," International Association 

of Forensic Lingustics

Malta July 2001.

A P&ycholinguistic Approach to Mental Health Legislation " International Academy QfLaw and

- . . - Menta1' Health;' M-ontreal, July- 20 Q 1- , , 

-, -- . - .,_.. . '- ....... . . . .. - ... " . . - .' " ..... ... ... . - ..- - - .

Convictig the .Inocent-Beyond a Reasonable Dou.bt: Some Lessons about Jur Instrctions

from the Sheppard Case, Cleveland-Marshall School of Law, Ap 200!.

'feParol Evidence Rule as a Source of Dishonest Conduct," Chicago-Kent School of Law,

Chicago, Apri 2001.

Lingustic Identication in the Couroom: Some Judicial Missteps:' Amercan Association for

the Advancement of Science, Sar Francisco Febru 2001.

Other Presentations

Judges and Judici Offcers

Sixth Circuit Judil;ial Conference, U. S. Distrct Cour Judges for the Michigan B.

Pennsylvania) D. Oregon and C.D. Calorna, New Jersey Ju cial College

Organiation

Association of American Law Schools (AS), NationalInstitut of Justice cience and Law

Conference, AI riCah Association of Applied Lingustics , Na1:onal Association of J,udicial

InteIpreters and Translators, NewYorkA ademy ofS 1?c
s, Law and Society Associ tio

---_.. -_._. , ...-.-.



International Association of Forensic Linguistics (plenar speaker, 1997), IntematiQnal Congress

of Law and Mental Health, International Association of Forensic Phonetics, Varous Bar

. .

Associations 

: .

Universities (paral list)

Harard University, MIT, University of Pittburgh Swarore College, University of

Massachusetts, University of Nort Carolia, Seton Hal University School of Law, Widener

UniveritY School of Law, Princeton University, Rutgers Law School
, Rutgers University

(poHtical Science Deparent), University of Tennessee

, -

Oeorgetqwn University, University of

Wisconsin Law School, Duke University 
t..

PROFESSIONAL AFFILIATIONS

American Bar Association

International Academy of Law and Mental Health (Member, Board of DirectorS, 1998- )

.- ..-

Linguistic' S-Geiety-of.Ameri Ghir, GQ1:nmittee. on Social.and'ppliticaLCOD p; Q,QPO-ql)

- . . -. ... - .... -

Law and Society Association

International Association ofFor nsic Linguistics (president, 1999-2003)

American Psychology-Law Society, Member-at.:Large

OTHR ACTIVIES

Dirctor, Brooklyn Law School Centr for the StIdy of Law, Laguge and Cogntion. Have

orgared' symposi on varous issues involvig law, languge and psychology.
. Have received

grant from National Instimte 
of Justice to fud inter sciplinar conferepce involving liguistcs

psychology and law a(: related to the jur system. See

ww.brooklaw.edulacademics/centers/co it on

Brook.yn Law Seb,ool Center for the Study f.Intemational Business Law, Member of Steering

Commttee, 2001-

. . . .

New Yark Uniform CoUr System, Jur Trial Proj ect, Advis ry Commttee.

Federal Judicial Center: Have lectued to federal judges on issues in language and law, and have

. consted OD age issues in class action notices 

8 .

.. 

u_.

...-- --_.



Consultant to U.S. Depar nt of Justice on liguistic issues in p 9UI prosecutio

Consultant to private litigants on lingmstic issues m various lawsuits
, and to other on issues' of

languge and Jaw .
Have reviewed grant prDposal for National Sciynce Foundation and for universities

Have served on doctoral committees at Yale University and City 
University of New York

Have revi wed aricle submissions for jourals, including 
Langu , Journal of Child Language,

Joural of Legal Education, Language in Society, Law Society Revew, Forenic Linguistics,

Psychological Science, 'Languge. 
. Association of the Bar of the City of New York (Federal Legislation Committee

, 1997-2003)-

Amercan Arbitration Association: Have serVed as arbitrator

Have reviewed book proposals for varous publishers

Have ,reviewed arcles for tenure and promotion at other law schools and universities

. International Joumal of Speech, L(Eguag a.nd. theLa:w (Editori l Bpar4, J29. -1 -

0' ,

-..----



. .

EDUCATION:

CUCm,UM VIAE

Danel B. Mowrey. Ph.

1978 Ph.D. Expernta Psychology: Brigh Young Universit. Provo Ut EmphaS in

Psychopharacology. Reatd fields of graduate stdy: BiocheJ. biology, botay,

neurology, anatmy. 

1986MPresf)nt Autor, Lectuer and Consultat in the area of hebal medicine. Activities
inlude development of new produc. maIet sureys, basic

experienta reseah, teccal wrg and imortexort oonultaon.
Of parcuar imort aTe the authormg of books on scienc herba1m, tbe .

.. -. 0 ': - .On ... _...odevelopmen-O -gentecc-potenGy-hero encept-i-Aer -ad:th

.' --' - -., . ..-, - - --...... - 

I?rea!!o:n_qf.w IiC: rbal

~~~

tions. Th ha given me an opporty
to educate conGlers, industr an policyIem-Ui herbalmemc1IeDellen ana-

risks. I have appeard naonay and intertionay in heath and 1rad
publicaons and IIdio and televion.

Compiled herbal database th became the bass for tho 350 page The Scientc

Valdation of Herbal Medicie (and subsequent books). The database was alo
used to write the her sections ofNut HeathData. a comprehensive alterntive

health care database for professionas and health stores. Updaes to ths dataase

ar oing. 

PROFESSIONAL:

1991-Present

. .u' ....0.'-."

1978-Present

1977 1991

1978-1996

1978-1986

Presdent, Amercan Phyotherapy Rescach Laboraoxy. Tlr' entity

researlw 1he 1leeds of1b herb comn;ltJDity. :aasic and archal rBBearh

geard toward proprieta products as well as generic materis. Clcal
. and pre-Iioal in vivo resoh is combined with in '\tro ;nvestigation.

. Publicaon of fidings in peer-reviewed joumals is sougt but not
necessary reqd,.

- .. - . ...- --. . .. -

Diector, Mounwes Inte of Herbal ScienceSoThe ma vehicle thug
which privae corporation have oonbuted to th ony Ieseach entity in the

UDited States decat to th valtion ofwhoJistc hetbal medicine.

Director, Behavior Change Aget Trag Intitute. Th sma , inonn group

of psychologi serves the comm:unity by developmg behavior cha program
for counselors, group homes, foster homes, as well as, individual faes, and by

1raig key individuals in the use of behavior chage and principles.

Du:ector of Reseah and Development, Nova Corporation, Salt La Ci, Uta
HadIed th developmen of new t111d systems based on polymer and sutant
thological tehnology. Concurently wrote opera nons and tehncal mals
tlt havo become mdti stadads.

,-- ""_. .. .



1973 l979

. i
1977-1978

1975-1978

Inctor Brigham Universi. Deparent of Psychology. C01JS8S laugt
experint psychology, psychopharaclogy, physiological psychology,
sensation. cogntion and stcs. 

, .

Member, Uta St Cottee for Investgaton of Un pro '\en Health Practices.

Director, Resear & Developmen for Natre s Sunsbie Prodt. Work
included toxicological stes on popular herbs, development of herbal blends
effcacy tests on nuerus herbs and herbal products.

BOOK PUBLICATIONS: Au1r: Danel B. Mowrey, Ph.D.

The Scientifi Valdaon of Herbal Medicin. Keat Pub1iin New Caaa CT. 1990
(1986). Ths book is cmrently being used as a. textbook m may college level cOUtes on
herbal medcine. 

Herbal Tonic Therapies. Keats Publisbig, New Canaa CT. 1993. Revi the
00l1cept of a. tonic in light of modem reseah.

Fat Man2ementl The Theaoe:enc Factor. Vic IY Publicatons, Leh Uta 1994.

Natu Relaxar: Freedom From Prescrption Drugs Reearch Intitute
Scotie, 1990.

..- ... -- .. .... .-..... -- - - -'--- -----..----.-----... --------.---- - ------ ...-...- ...-.-- 

__I.. .-... ...
Proven Herbal Blends. Keat Pub1i, New Canaan, CT. 1990, (1987).

. ... - -- .-- .. -.. -.---.-..- -...-.-...-....----..---.-.... ..-......-.."-.--. -. -.--...-....-.---- ..... ...-

Cayenne: Volume One oftb Scientic Valdation of Medicial Foods Monol!aths
CormoumBooks. Le. UT. 1987:

Guarteed poteny Herbs: Next Generation Htjrbal Medicie. Keat Publishig, New
Canaa CT. 1990 (1988). Th is the:f book to intrduce guarteed potency herbs to
the Amarcan public. 

Hebal MedicinB and YourImnne Svem Kea Publihi, New Can cr. 1991
(in Prs).

Ecbfcea. How An Amazg Her SuJ10rt & Stulates Your Ime System Keats
. Publishg, New OJ'AAn CT. 1991

.:". ..----'- .. _...- 
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N
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T
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O
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C
A
R
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R
E

V
IW

 A
N

 FO
R

 SA
N

C
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N
S

R
espondet D

Le1 B
. M

ow
rey, P

h.. (''D
r. M

ow
rey") subm

its the follow
ig

m
em

oradum
 O

PPO
S"
 
C
o
m
p
l
a
i
t
 

e
l
'
s
 
m
o
t
i
o
n
 
f
o
r
 
I
n
 

cam
era 

review
 and for sanctions (the

M
otion ). 

IN
R

O
D

U
C

T
IO

N

In response to . e C
our'

s recent 
O
r
d
e
r
 
o
n
 
C
o
m
p
l
a
i
n
t
 
C
o
u
n
s
e
l
 
's M

o
on to C

om
pel

ProducT
ion of D

r. M
1re:s E

xert-
R
e
l
a
t
e
d
 
D
o
c
u
m
e
n
t
s
 

O
rder

), D
r. M

ow
ry has produced al

d
o
c
u
m
e
n
t
s
 
h
e
 
c
r
e
a
t
e
d
 
r
e
v
i
e
W
e
d
,
 
c
o
n
s
i
d
e
r
e
d
 
o
r
 
r
e
l
i
e
d
 
u
p
o
n
 
i
n
 
h
i
s
 
c
a
p
a
c
i
t
y
 
a
s
 

expert w
itness

(
i
n
c
l
u
d
i
g
 
a
l
 
d
a
c
u
m
e,ts he created, review

ed, considered or relied upon In the fO
!Iationl

craton of his expert rbportopim
on), t

h
 
h
a
d
 
n
o
t
 previously been produced, includg

com
m

um
catiD

D
 w

ilhi atrney, the ather R
espondents and the ather R

espondents' attrneys

(collectvely referd 1 as "
E
x
p
e
r
 
R
e
l
a
t
d
 
D
o
c
u
m
e
n
t
s
' ? D

r. M
ow

ry
s produ

tion is consistent

w
ith the C

our'
on tht D

r. M
ow

ry produce " al daoum
ent tbtrelate to his capacity as

an expert w
itness, incl J

d
i
g
 
c
o
m
m
u
n
c
a
t
i
o
n
s
 
w
i
t
h
 his attrney, !he o!her R

espondents, and !he

other R
espondents' att1m

eys. " O
rder at 3. It is also consicnt w

ith !he C
our's ruing that "E

tjo

the extent t
h
t
 
C
a
m
p
l

t C
ouneJ' s m

otion (to. cam
pelj is aied at com

pellig production of

U
N

D
 ST

A
T

E
S O

F A
M

R
IC

A
O

R
E

 FE
D

E
R

A
 T

R
E

 C
O

M
M

SIO
N

O
,
 
C
E
 
O
F
 A

D
M

I S
T
R
A
T
I
 
L
A
W
 
J
U
G
E
S

In the M
attr of

D
O

C
K

E
T

 N
O

. 9318
B

A
S

IC
 R

E
S

E
A

R
C

Public D
ocum

ent

docuents frm
 D

r. M
ow

ry !hat do not relate to his capacity as an expert or to the fO
lIstion of

his expert opinon in ths cae
, C

om
plait C

O
W

let's m
otion is D

E
N

D
 IN

 P
A

R
T

.
Id.

H
ow

ever, C
om

plait C
O

W
lel are apparently nnt satisfied w

ith !he C
our's denial of their

m
otion to com

pel D
r. M

ow
rey to produce docum

ents not related to his capacity os an expert

w
itness and th form

ation ofhi expert report A
ccordingly, C

om
plait C

ounsel have filed !heir

M
otion, accusin D

r. M
ow

rey of flagantly v
i
o
l
a
t
g
 
t
h
e
 
C
o
u
r
' s O

rder by not producing w
hat

C
o
m
p
l
a
t
 
C
o
u
n
l
 chatere as large num

ber of docum
ents w

hich C
om

plB
it C

ounsel clai

ar subject to prduction uner the O
rder , w

he essantialy ignorig the C
our' s

 
r
u
l
g
 
t
h
a
t
 
D
r
.

M
nw

ry is not requed to prdue nan-expert r
e
l
a
d
 
d
o
c
u
m
e
n
t
s
.
 1 In so doing, C

om
plat

C
ounel pait a m

islead picte of th natura of t
h
 
d
i
s
p
u
,
 
a
 m

ileadg pictue of the

num
bern of docum

ents at issue , and a m
ileadg pictue of the level of D

r. M
ow

rey

com
pliance w

ith the C
our's O

rder.

For exam
ple, C

om
plaint C

ounel assert that, in response Lo the C
our' s O

rder, D
r.

M
ow

rey ha produced only a " few
," or "only a sm

all porton of the expert-related docum
ents.

C
om

plait C
ounel' M

otion at I, 3
.
 
C
o
m
p
l
a
t
 
C
o
u
n
s
e
l
 ossert tht D

r. M
ow

rey bas "
f
a
i
e
d
 
t
o

produce num
erous com

uncations and docnm
ents . ..

Id. 
at 4. W

hat C
om

plait C
ounsel fai

to disclose to the C
our how

ever, is the acal nuber of docum
ents produced by D

r. M
ow

rey,

a
n
d
 
t
h
 actu num

be of docum
ents at issue in C

o
m
p
l
a
i
t
 
C
o
u
n
e
l
'
s
 
M
o
t
i
o
n
.
 
F
o
r
 
e
x
a
m
p
l
e

1 C
om

plai C
nunel's M

otion also ignores the fat that, w
ith respect to som

e of the
docum

ents C
om

plait C
ounel seek, in a prior expert discovet related order, the C

our
s
p
e
c
i
f
c
a
l
y
 
r
u
e
d
 
l
b
t
 
C
o
m
p
l
a
i
t
 
C
o
u
n
s
e
l
'
s
 expert w

itnesses did not have to produce the tyes of
d
o
c
u
m
e
n
t
s
 
C
o
m
p
l
a
i
t
 
C
o
u
n
e
l
 
s
e
e
k
 
t
h
o
u
g
h
 
t
h
e
i
r
 
M
o
t
i
o
n
.
 

See. e.g., O
rder 011 C

om
plalnl

C
O

llnsel's
 
S
e
c
o
n
d
 
M
o
t
i
o
n
 
F
o
r
 
P
r
o
t
e
c
t
i
v
e
 
O
r
d
e
r
,
 dated 9 D

ecem
ber 2004 (the " O

rder G
overg

E
xpert D

iscovery").



before the C
our enterd the O

rder, D
r. M

ow
rey had already p

r
o
d
u
c
e
d
 
t
o
 C

om
pla C

ounsel
thc C

our's O
rder G

overng E
xpert D

iscovery, an the C
our'

O
rder O

n C
om

plailll C
ounsel'

over nie hundred pag
' s of docum

ents he had read, review
ed

, considered and/or relied on his

fonning hi expert rep. rl T
haD

, subseqent to the C
our' s O

rder, D
r, M

ow
ry produced 

additiona lh-seV
en

l(37) pages of docum
ents. ' T

hus, lI of the date of t
h
 
m
e
m
o
r
a
d
u
m
,
 
D
r
.

M
ow

rey hIl produced L
a
s
t
 
o
n
e
 thousand pages of expert related docum

ents, alm
ost tw

enty-

live lim
es Ihe 40 pag

J
 
o
f
 
d
o
c
u
e
n
t
s
 
C
o
m
p
l
a
i
t
 
C
o
u
n
e
l
 
s
e
e
k
 tIugh their m

otioo.

A
s
 
d
i
c
u
s
s
e
d
 
j
 
m
o
r
e
 
d
e
t
a
 
b
e
l
o
w
,
 
a
n
d
 
c
o
n
t
r
 
t
o
 

o
m
p
l
a
i
t
 
C
o
u
n
e
l
'
s
 
a
s
s
e
r
o
n
s
 
o
f

aleged w
ilId flattviolations of the O

rde , C
om

plait C
ounsel' s M

otion stem
s f

t
m
 
a

disagreem
ent aver the m

t
e
r
e
t
s
o
n
 
a
n
 

scope of t
h
 
C
o
u
r
'

s O
rder, not :!om

 any deliberate or

flagt violation O
fth

l O
rdar. T

he undersigned intelprels the O
rder in a m

an consten w
ith .

, D
r. M

ow
ry

J privilege log i
d
e
n
t
i
e
d
 
1
9
1
 
d
o
c
u
m
e
n
t
s
 
t
h
o
u
g
h
 
8
 D

ecem
ber 2004. A

s
explaied below

, tw
eno/-six (26) of the pages recently prduced by D

r. M
ow

rey w
ere listd on

the prviege log, fO
lD

 (
) w

ere docum
ell created afer 8 D

ecem
ber 2004 (the las dae on

d
o
c
u
m
e
n
t
s
 
i
d
e
n
t
i
e
d
 
0
1
1
 
t
h
e
 privilege log), IId seven (7) pages w

ere an attchm
ent to an em

ai
that D

r. M
ow

rey
s cnw

lel had m
istakenly believed. had been p

r
o
d
u
c
e
d
 
a
n
 
1
0
 
J
a
n
u
l
l
 
2
0
0
5
.

T
hus, of the 191 dac

ents listed on Ihc privilege lng, D
r. M

ow
rey produced tw

enty-six of them
.

O
f the rem

aing 165 ppges of docum
ents identied on th privilege log, C

om
plait C

ounsel
seek producton of 40 p'ages. T

hus , although C
om

plait C
ounel fai to f

o
r
t
g
h
t
l
y
 
a
c
k
n
o
w
l
e
d
g
e

it in their M
atioD

, evenlC
am

plait C
ounel c

o
n
c
e
d
e
 
t
h
a
t
 
a
t
 
l
e
a
s
t
 
1
2
5
 
o
f
 
t
h
e
 
1
6
5
 
p
a
g
e
s
 
o
f
 

docum
ent lied on th

p
r
i
e
g
e
 
l
o
g
 
h
a
e
 
b
e
e
n
 properly w

itheld by D
r. M

ow
ey

, A
s explaed elow

, D
na of th docum

ents identied on the prege log w
hich

C
om

plaint C
ounsel see (D

ocw
nentB

B
tes N

o. 91) is l
I
 
e
m
a
i
 
:
!
o
m
 
C
a
r
l
a
 
F
o
b
b
s
 
(
h
e
a
d
 
o
f
 the

C
m

pom
te R

espandents
com

pliance deparent) to D
r. M

ow
rey, forw

arg to D
r. M

ow
ry lI

em
ai w

hich M
s. Fobbs bad rccejved ftom

 N
icole Slatter (a parlegal w

ith counel for
R
e
s
p
o
n
d
e
n
t
 
D
e
n
n
s
 
G
a
 
)
.
 
T
h
e
 e
m
 
f
r
 

M
s. S

latter to M
s. F

obbs rerences nates of
R
e
s
p
o
n
d
e
n
t
 
G
a
y
'
s
 
c
o
w
/
e
l
' s interew

s w
i cert pont fact w

itnsses (not D
r. M

ow
ry).

T
he notes of those Inteo/iew

s, althoug not specifcaly l
i
d
 
a
n
 the priviege lng, ar

atthm
ents to M

s. Slallr
s em

ail to M
s. Fobbs. H

ow
ever, D

r. M
ow

r testes tht he ha
never opened, read revIew

ed or otere consdered those atched notes of the intervew
s 

the potentiaJ fact w
itne

ses. 
D

eclaraton of D
aniel B

. M
ow

rey, P
h.D

. In O
pposition to

C
om

plaillt C
ounsel's

 
M
,
o
t
I
o
n
f
o
r
 
S
a
n
c
t
i
o
n
s
 daed 15 S

eptber 2005 (" M
ow

ry Supp. D
ec.'') at

,
 
1
1
.

M
alian T

o C
om

pel A
 D

ocuenl F
rom

 R
eondents

' T
estifying E

x
e
r
l
 
S
o
l
a
n
,
 
d
a
t
d
 
1
9
 JlIua

2005 (the " Second O
rr G

overg E
xert D

iscovery
) - i,e., tht D

r. M
ow

rey W
II requied to

produce al dncum
ents be created, read, considered review

ed and/or relied upon in his capacity

as an expert w
iess in ths case , includi al docum

ents he created, review
ed , consdered or

relied upon in caM
ecton w

ith the form
u1onicratioD

 of h
i
 
e
x
p
e
r
t
 
r
e
p
o
r
t
o
p
i
n
o
n
,
 
t
h
a
t
 
h
a
d
 not

previously been produced, includg " com
m

uncations w
ith hi attorney. the other R

espondents

an the other R
esondents' atornys. " T

hat is precisely w
hat D

r. M
ow

rey bas produced. D
r.

M
ow

ry ha thus com
plied w

ith the C
our' s O

rder because he h
a
 
i
n
 
f
a
c
 
p
r
o
d
u
c
e
d
 
a
l
l
 
E
x
p
e
r
t

R
elated D

ocum
ents.

O
n the oth"! had, and despite the fat that the C

our expressly denied C
om

plaint

C
O

l1el's prior m
otion to com

pel " (t)o the extent that C
o
m
p
l
a
i
t
 
C
O
U
D
s
e
l
'

s m
otion (to com

pel)

is aied at com
pellig production of dncum

ents :!om
 D

r. M
ow

rey th.t do not relate to his

capacity as an expert or 10 the form
ation o

f
h
i
 
e
x
p
e
r
t
 
o
p
i
n
o
n
 
i
n
 
t
h
i
s
 
c
a
s
e " (O

rder at 3),

C
om

plait C
ounsel seek to obtain copies of docum

ents having absnlutely nothg tn do w
ith D

r.

M
ow

rey
s capacity as an expert w

itoess D
r the form

annn a
f
h
i
 
e
x
p
e
r
t
 
r
e
p
o
r
t
.
 
C
o
m
p
l
a
i
n
t

C
ounel have taen th position tht D

r. M
ow

rey m
us produce docum

ents w
hich w

cre created

m
onth before D

r. M
ow

ry
w

as ever asked to be, or designted II, II expert w
itness , IId fuer

IIsert that D
r. M

ow
rey m

us produce clllsic atm
ey-client com

m
uncations an attorney-w

ork

product docum
ents such as attorey note of inrvew

s w
ith potennD

l fact w
itnesses, and

d
o
c
u
m
e
n
t
s
 
r
e
l
a
t
i
g
 
t
o
 R

esondents' and their attm
eys ' litigation sttegy discussions

concerng the possibilit of designtig ather potenti expert w
itnesses in ths case, and w

hich



h
i
 
e
x
p
e
r
 
r
e
p
o
r
t
o
p
i
n
I
n
.

C
om

plat co
L
e
l
 
f
u
e
r
 asert t

h
 
a
n
y
 docuen w

hich D
r. M

ow
rey has cver

review
ed w

hich m
enti bns 

relates to any autor of any scientic sty relates to D
r. M

ow
ry

capacity as an exper r
t
n
e
s
s
 
a
n
d
 
h
i
s
 exer opinion, even if those docum

ents (a) w
ere review

ed

before D
r. M

ow
rey w

r
 
e
v
e
r
 
a
s
k
e
d
 
t
o
 
b
e
 or w

as designted as an expert w
itness, (b) w

ere

received, read and review
ed by D

r. M
ow

ry solely in hi capacity as a R
espondent, and (c) w

ere

never read, reiew
ed, 6ansidered or relied upn by D

r. M
ow

rey in connectinn w
ith farm

ng his

exert reportoPinon.! "
ForcxaPle

lom
p

t C
ounel seck to o

b
t
u
 
d
o
c
u
m
e
n
t
s
 
r
e
l
a
t
g
 to nots ofinetvew

s

w
hich R

espondent' c

r
n
s
e
l
 
c
o
n
d
u
c
t
e
d
 
o
f
a
 
v
a
r
e
t
y
 
o
f
 
p
o
t
e
n
t
i
a
l
 fact w

iesses (oot D
r. M

ow
ry)

(the "A
ttorney IntervielN

 D
ocum

ents" ), us w
ell as docum

ents relatig to R
espondents' C

ounel'

deliberations conce . g ather expert w
itnesses w

hich R
e
s
o
n
d
e
n
t
s
'
 
C
o
u
n
s
e
l
 considered, but did

not ultiately design
in ths case (the ' 'Pottial E

xpert W
itnesses D

ocuents' ?, C
ontr to

the express provisions ffFed. R
. C

iv. P 26
, the discovery rues epplicable to these prceedigs;

and ths C
our's prior expert relE

rd discover orders in ths case , C
om

plait C
ounel assert they

are entitled to know
 (al the identi of other p

o
t
e
a
l
 
e
x
p
e
r
t
 discussed by R

espondents and their

c
o
u
n
e
l
 
(
w
h
o
 
h
a
v
e
 
o
e
v
l
 
b
e
e
n
 
d
e
s
i
g
n
a
t
e
d
 
a
s
 expert w

itnesses in ths case), (b) w
hy R

espondents

c
h
o
s
e
 
n
o
t
 
t
o
 
d
e
s
i
g
n
a
t
e
 ase other p

o
t
e
n
t
i
 
e
x
p
e
r
t
,
 
a
n
d
 
(
c
)
 w

hy R
espondents selected D

r.

M
o
w
r
y
 
a
s
 
a
n
 
e
x
e
r
t
 
' tness us opposed to som

e other potential e
x
e
r
t
 
A
c
c
o
r
d
i
g
 
t
o
 C

om
plaint

C
ounsel, ifR

espanden
.
 
c
o
n
s
i
d
e
r
d
 
a
n
d
 
r
e
j
c
c
t
c
d
 designatg any autor of any scientic stdy

docum
ents D

r. M
o'

relied upon by D
r. M

a

did not read, review
, coider or rely upon in connectinn w

i
 
f
o
r
m
g

expert opinon. T
hus, C

om
plait C

ounel asser they arc entitled to a copy of D
ocum

ents B
ates

N
o
s
.
 
1
6
6
-161, w

hich dncum
ents relate solely to R

espnndents' and their counsels ' dcliberons

concerng potential exert w
itneses.

H
o
w
e
v
e
r
,
 
t
h
 
A
t
t
o
r
n
y
 
I
n
e
r
e
w
 
D
o
c
u
m
e
n
t
s
 and th Potential E

xper W
itnesses

D
ocum

ents have nothg to do w
ith D

r. M
ow

ry
s oapacit as an expert w

itness, Indeed, som
e

oftham
 w

ere created and sentto, and read an review
ed by, D

r. M
ow

rey w
eeks before he w

as

ever designted as an expert w
itness, and none of them

 w
ere review

ed by h
i
 
a
s
 
a
n
 expert

w
itness, or considered or relied upon by hi in form

g his expert opinion. Y
et it is these very

docum
ents w

hich D
Ie at the center of; and appear to be the m

o
t
i
v
a
t
i
g
 
f
o
r
c
e
 
b
e
h
i
n
d , C

om
plait

C
o
u
n
e
l
'
s
 
M
o
t
i
o
n
.

W
hle C

om
plaint C

ounsel vily ignore the issue of the A
ttorney I

n
t
e
i
e
w
 
a
n
d

P
o
t
e
t
i
a
!
 
E
x
p
e
r
 
W
i
t
n
e
s
s
e
s
 
D
o
c
u
m
e
n
t
 
i
n
 
t
h
e
i
r
 
M
o
t
i
o
n
 

(onl)' 
m

entioni them
, alm

ost as an

afrtought, In footote no. B
 of their M

otion), these docum
ents lay at the center of the curnt

db-pute. F
or exum

ple, on W
ednsday, 24 A

u
g
t
 
2
0
0
5

, the undersigned spoke w
ith C

om
plaint

C
o
u
n
s
e
l
 
L
a
u
r
e
n
 
K
B
p
i
n
 
a
n
d
 
J
o
s
h
u
a
 M

iar in an effort to resolve ths d
i
u
t
e
 
w
i
t
h
o
u
t
 the need

for C
our intervention. D

u
r
g
 
t
h
 

conversation the unersigned specificny raised the issue of

the A
ttorney Interew

 D
ocum

en und th P
otetial E

xert W
itesses D

ocum
ents, dicussed the

fact that they w
ere never reew

ed or relied upon by D
r. M

ow
ray in connection w

ith his expert

reportopinion, and i
n
d
i
c
a
!
 
t
h
a
t
 
b
e
c
a
u
e
 
o
f
 their especiey sensitive natue (i. e., attorney

D
oteS

 and m
enta im

pressions), they w
ould not be produced. A

s a result of C
om

plaint C
ounel'

i
n
i
s
t
e
n
c
e
 
t
h
t
 
t
h
s
e
 docum

ents be produced, no agreem
ent could be reachcd.

:y In his expert report such docum
ents alegedly relate to D

r. M
ow

rey



C
D
m
p
l
a
t
 
C
D
U
n
e
l
'

sted redig D
fthe O

rder gD
es w

ay toD
 far. If C

D
m

plait

C
O

IJD
sel's inteetatiD

is C
D

m
et then D

r. M
D

w
rey w

D
uld argubly be required to prduce

v
i
r
t
l
y
 
e
v
e
r
y
 
d
D
c
u
m
e
n
t
 
h
e
 ha ever review

ed in cannectiD
n w

ith
t
h
 
m
a
t
e
r , regaress of w

hen

it w
as creted, regardl Jss of w

h
er be view

ed the docuent solely in his capacity as a

R
espondent, and regar L

e
s
s
 
D
f
 w

heer he read, review
ed, considered or relied upD

n it in

connectiD
n w

ith prep lg hi expert D
pinD

n/repart It w
D

uld a
l
S
D
 
a
r
g
u
b
l
y ' require D

r. M
D

w
rey

ID
 produce evezg t ha 

p
u
b
l
i
s
h
e
d
 
a
n
d
 
a
l
 
d
D
c
u
m
e
n
t
s
 
h
e
 m

ay possess or w
hich he has ever

read at any tim
e , w

hic
J
 
m
e
n
t
i
D
n
 
a
n
y
 
a
u
t
D
r
 
D
f
 
a
n
y
 
s
c
i
e
n
t
i
f
i
c
 
s
t
u
d
y
 scused in D

r. M
ow

rey

report or w
hich m

enti1n an tD
pic addressed in that repD

rt . D
r. M

D
w

rey dD
es not believe the

C
D

ur' S O
rder w

as inte hced tD
 em

brace such an aK
lrd 

a
n
d
 
b
u
r
a
o
s
D
m
e
 
u
n
v
e
r
s
e
.
 
I
n
d
e
d
,

it w
D

uld be c
l
c
t
l
y
 
C
D
!
t
r
 
t
D
 the C

D
ur'

p
r
o
r
r
u
l
i
s
 
c
D
n
c
e
r
n
g
t
h
e
 
S
C
D
p
e
 
D
f
e
x
p
e
r
 dicD

very

(see, e. g., 

O
rder G

av l
n
s
 
E
x
p
e
r
 
D
i
s
c
o
v
e
r
)
,
 
a
n
d
 
w
D
u
l
d
 
e
v
c
e
r
a
t
e
 
t
h
e
 
C
o
u
r
' s rulig that D

r.

M
D

w
ry w

as not req+
 to produce non-expert relaed docuents,

In shD
rt D

r. M
ow

rey ha f
u
y
 
c
o
m
p
l
i
e
d
 
w
i
t
h
 the C

our' s O
rder. C

om
plait C

ounsels

insistence on an uneas
nablY

 broad producton exceeds greatly the scope of the C
D

ur' S O
rder

and shD
uld be rejected.

C
om

pll u
n
t
 
C
o
u
n
e
l
s
'
 
M
a
t
i
D
n
 
s
h
o
u
l
d
 
b
e
 
d
e
n
i
c
d
.

,
 
C
D
m
p
l
a
i
t
 
C Junsel heve assertd tht the C

our'
s
 
s
c
h
e
d
u
l
g
 
D
r
d
e
r
 prohibits a person

w
ho is a fact w

itness ftbm
 alD

 being an exert w
itness. H

D
w

ever , C
om

plait C
D

unel \cnew
 

early as 13 O
ctober 2004 that R

esondents w
ere 4esignatg D

r. M
ow

rey as an expen w
itness

and faied to t
i
e
l
y
 
f
i
d
 
a
 
m
o
t
i
o
n
 i
n
 
l
i
m
i
n
e
 to exclude D

r. M
D

w
r as an expert w

itness. T
hus

C
om

plait C
D

unsel haJe w
aved any objection tD

 D
r. M

ow
rey being bath a fact w

itness and an
expert w

iess. Fur
D

re , D
r. M

D
w

ry nates that the federa c
o
u
r
 
h
a
v
e
 
m
a
d
e
 it clea that

there is no 
p
e
r
 
s
e
 prD

hipitiD
n agait a fact w

itness also being an exper w
itness. Indeed, the

federa cour have m
ae it clear that even in j

u
r
 
t
r
a
l
s
,
 w

here there is a risk of a j
u
r
 
b
e
i
n
g

cD
ned about the dua rD

les , tht ther is n
D
t
h
i
n
g
 
W
r
n
g
 
w
i
t
h
 
a
 
w
i
t
n
e
s
s
 
h
a
v
i
n
g
 
b
o
t
h
 
r
D
l
e
s
.
 See,

g., 

S. v. C
atlett

97 iF
.3d 565, 571 (D

. C
. C

ir. 1996) (" w
e have never adapted the rue tht dua

(contiued...

ST
A

T
E

M
E

N
T

 O
F FA

C
T

S

FA
C

T
 R

E
T

IG
 T

o T
H

 D
O

C
U

M
E

N
T

S
 A

T
 IsS

U
E

Punt tD
 the O

rder, D
r. M

D
w

rey is r
e
q
u
i
d
 
t
n
 
p
r
D
d
u
c
e
 
" all docum

ents that

relate to his oapacity as an expert w
itness, i

n
c
l
u
d
i
 
c
o
m
m
u
n
c
a
t
i
o
n
s
 
w
i
t
h
 his attrney, the D

ther

R
espondents, and the D

ther R
espondents' attorneys. n O

rder at 3. T
he O

rder fuer 
p
r
o
v
i
d
e
s
 
t
h
t

(t)o the ertent t
h
 
C
o
m
p
l
a
t
 
C
D
u
n
s
e
l
'

s m
otion (to com

pel) is aied at com
pelling production

D
f docum

ents frm
 D

r. M
ow

rey that do not relate tD
 his capacity as an ex

ert D
r to the fD

nnatian

D
fhis expert opinon in ths case, C

om
plait C

ounel' s m
otion is D

E
N

D
 IN

 P
A

R
T

,
Id. 

T
he

C
o
u
r
 
t
h
n
 
d
i
e
c
t
e
d
 
D
r
,
 
M
o
w
r
e
y
 
t
o
 
p
r
o
d
u
c
e
 
d
o
c
u
m
e
n
t
s
 w

ith fivc (5) business days afer 9

A
ugu 2005 - L

e., on or before 16 A
u
g
s
t
 
2
0
0
5
.

O
n 16 A

ugust 2005, D
r. M

ow
rey produced to C

om
plat C

ounel w
hat he

believed to be ni docum
ents required to be produced by the O

rder. S
pecifcaly, D

r. M
ow

rey

produced to C
om

plait C
ouel al rem

aig docum
ent! that hc hed reed, c

o
n
s
d
e
r
d
,
 
r
e
v
i
e
w
e
d

D
r relied upon in h

i
 
c
a
p
a
c
i
t
y
 
a
s
 an expert w

itness, i
n
c
l
u
d
i
g
 
i
n
 
o
o
n
n
e
c
t
i
a
n
 
w
i
t
h
 f
a
n
n
g
 
h
i

expert reportopinD
n. T

hose docum
ents 'eD

nsed of th 
(30) pages of docum

ents, tw
enty-six

(26) ofw
hicb had been listed on the privilege lag, and fom

 (4) of w
hich w

ere docum
ents ereated

,
 
(
.
.
.cantued)

testiony as bath a fact and expert w
itness is im

proper. . . ever federa cour to oansider the
issue of dua testony as both a fact and expert w

itness ha concluded that the F
ederal R

ules D
f

E
v
i
d
e
n
c
e
 
p
e
r
m
t
 
s
u
c
h
 
t
e
s
t
o
n
y
'
'
)
.
 
S
e
e
 
a
l
s
o
 
U
.
S
,
 v. T

occo, 
2
0
0
 
F
.3d 401, 41S

 (6"' C
ir. 2000)

(refusig to adD
pt a per se rue prohibit a fact w

itness fim
 also t

e
s
t
i
n
g
 
a
s
 
a
n
 expert w

itness);
U

.S
. v, R

ivera, 
971 F. 2d 876

888 (2m
! C

ir. 1992) C
'A

lthoughM
endez testied as both a fact

w
itness and an expert w

itness, such dual testony is not im
prD

per



i
l
e
r
t
h
e
 
l
a
s
t
 date D

f ddcum
ents i

d
e
n
t
i
e
d
 
D
n
 
t
h
 
p
r
i
v
i
l
e
g
e
 
I
D
g
!
 S

ee. e.g.. 
L
e
t
t
 
f
t
m
 
R
o
n
a
d
 
F
.

P
rice to C

om
plaint C

Dksel . daed 16 A
ugl 2005, a C

D
py of w

hich is a
t
t
h
e
d
 
h
e
r
e
t
o
 as E

xhbit

O
n 17 A

u
g
 
2
0
0
5

, C
om

plait C
ounel sent a Jetter indicatig, 

inter aI/a
tht

because the attchm
ents to the recently produced em

aiJs had been produced sepam
tely (in

J
a
n
u
a
r
 
2
0
0
5
)
,
 
C
D
m
p
l
a
i
t
 
C
o
u
n
s
e
l
 
w
e
r
e
 
u
n
a
b
l
e
 to detem

ine w
hich attchm

ents w
ere associated

In the 15 A
ugnst 2005 letter, the undersigned stted that " (w

Jith repect to
w

ith w
hich specifc em

ai, and C
om

plait C
ounsel requested that the undersigned provide

attents m
erence

i
n
 
S
D
m
e
 
o
f
 
t
h
e
 
e
m
a
i
s
,
 
i
t
 
i
s
 

 m
y 

u
n
d
e
r
t
a
d
i
n
g
 
t
h
t
 
t
h
o
s
e
 
d
o
c
u
m
e
n
t
s
 have

b
e
e
n
 
p
r
o
d
u
c
e
d
 
p
r
e
v
i
o
 
I
y
.
 
A
c
c
o
r
d
i
g
l
y
,
 
t
h
e
y
 
a
r
e
 
n
o
t
 reproduced herew

ith It is m
y

underdig tht D
r
.
 
o
w
r
e
y
 ba nnw

 produced al docum
ents w

hich he has w
hich relate to his

.. 
..'" 1"' ' ''hI. -

"
 
.
.
 "" 

C
om

plaint C
unel m

ake m
uch adD

 in their M
otiD

n about the tat that four of the pages
produced D

n 16 A
U

gt
2
0
0
5
 
w
e
r
e
 
n
o
t
 l
i
d
 
o
n
 D

r. M
ow

ry
s prviege log. H

ow
ever, as ha

previously bee exl . ed, the priviege log ony listd docuents thugh 8 D
ecem

ber 2004

because tht is the date D
n w

hich R
eondets provded D

r. M
ow

ry
s expert report 

R
esonden' reonse to the Second a

n
 
F
o
u
r
 
R
e
q
u
e
s
t
 had been provded an 14 N

ovem
ber

2004, and 1 D
ecem

ber 2004, respectvely. A
ccordingly, the latst date for docum

ents idented
an the privilege log w

tied tD
 the date of the dicover responses, and the dat D

fD
r, M

ow
ry

r
e
p
D
r
t
 
P
r
i
c
e
 
D
e
c
.
 
a
t
'
 
3
5
.
 S
e
e
 
a
l
s
o
 L

eter frm
 R

onad F. P
rice to C

om
plaint C

ounel , dated 2
M

ach 2005, n copy D
f

biC
h is a

t
t
h
e
d
 
a
s
 
E
x
h
b
i
t
 
G
 

to R
espondent D

aniel B
. M

ow
ey

R
esponse 10 C

om
plalnl C

ounsels
' M

otion 10 C
om

pel D
r. M

ow
rey 10 P

roduce H
is C

onfidential
A

t/orney- C
lienl C

om
m

 nical/ons. Joint- D
efem

' e C
om

m
unications, and D

ocum
ents Prolected by

rhe W
ork P

roduci D
oc

rrne. 
T

hus, there is no m
ystery tD

 the fact t
h
t
 
w
h
e
n
 
C
D
m
p
l
a
i
n
t
 
C
o
u
n
s
e
l

providcd their rebut i
p
a
r
t
 
o
n
 
2
7
 D

ecem
ber 2004, that such report w

ere forw
arded by em

aH
to D

r. M
ow

ry. T
he fact D

r. M
ow

rey susequently produced the post 8 D
ecem

ber 2004

docum
ents , even thaug

&
' they w

ere not l
i
d
 
o
n
 the privilege log and lbU

! previously unow
n lo

C
om

plait C
ounel , d10nstes that D

r. M
ow

ry w
as nD

t t
r
n
g
 
t
D
 hide the dD

cum
ents.

T
he absurclty o

C
am

plaint C
ounel' s arguent an ths parcul point is fuer

dem
onsted by the f

a
t
h
t
 
D
n
 13 Januar 2005, C

om
plait C

ounselpxoduced to R
espondents

a
n
 
a
m
e
n
d
e
d
 
p
r
i
v
i
e
g
e
 
I
d

. H
D

w
ever, the latest docum

ent on that am
ended privilege log b

e
a
r
 
a

date of 16 D
ecem

ber 2
04. It is hard to believe t

h
t
 
C
D
m
p
l
a
i
t
 
C
o
u
n
e
l
 
c
l
d
 not genem

te any
privileged docum

ents d
u
r
g
 
t
h
e
 
t
i
e
 
f
r
e
 
a
f
1
7
 D

em
ber 2004 and 13 Januar 2005

e
s
p
e
c
i
a
l
y
 
g
i
v
e
n
 
a
l
 
t
h
e
 epositiD

ns the p
a
r
e
s
 
w
e
r
e
 tang dug that t

i
e
 
f
r
e
.
 
Y
e
t
 it is

doubtfl that C
om

plaiq C
ounel w

ould c
D
n
c
e
d
e
 
t
h
a
t
 t
h
i
r
 
f
a
u
r
e
 
t
o
 
l
i
 
p
a
s
t
-
 1 7 D

ecem
ber 2004

docum
ents D

n their privilege log of 13 Januar 2005 is evidence of a delibem
te a

t
t
p
t
 
t
o
 hide

docum
ents.

inarm
atiau w

hich w
ould alow

 C
o
m
p
l
a
i
t
 
C
o
u
n
s
e
l
 
t
D
 
m
a
k
e
 that deteation. In D

rder to

provide the requesi assistace to C
om

plait C
ounel, an 22 A

ugU
!l2005 lbe undersigned sent

C
om

plait C
ounel a letter w

herein lbe unersigned specificaly identified for C
om

plait

C
o
u
n
e
l
 
w
h
i
c
h
 
e
m
a
i
s
w
e
r
e
 
a
s
s
o
c
i
a
t
d
 
w
i
t
h
 
w
h
i
c
b
 
a
t
c
h
m
e
u
!
s
.
 D

urgtbs process, the

unersigned dicD
vered, for the fit tie

, that cantr to his priD
r belief, one of the attachm

ents

to one of the em
ails had indvertnty been om

ittd ftm
 t
h
 
1
0
 
J
a
n
u
a
r
 
2
0
0
5
 
p
r
o
d
u
c
t
i
o
n
.

Specifcaly, it w
as lcaed t

h
 
t
h
e
 
a
t
t
h
m
e
n
t
 to an em

ai ft 
D

r. M
ow

rey to
t
h
 
u
n
d
e
r
s
i
g
n
e
d

dated 9 N
D

vem
ber 2004, had i

n
d
v
e
r
n
t
l
y
 
n
o
t
 
b
e
e
n
 produced. T

his d
i
c
o
v
e
r
 
w
a
s
 
i
m
e
c
l
a
t
e
l
y

diclosed to C
om

plat C
ounel, end th inadvertently om

itted a
t
t
h
m
e
o
t
 
w
a
s
 
p
r
o
d
u
c
e
d
.
 

See.

g., L
etter ftm

 R
ooa F

. P
rce to Joshua M

ilard dated 22 A
ugust 2005, a copy of w

hich is

a
t
t
h
e
d
 
h
e
r
e
t
o
 as E

xbit B
.

6 A
s set fort in the M

ow
ry Supp. D

ec., end the 
D

eclaration of R
onald F

. P
rice in

O
ppositon to C

om
plaint C

ounel's
 
M
o
t
i
o
n
f
o
r
 
S
a
n
c
t
i
o
n
s
 (
'
'
P
c
e
 
S
u
p
p
.
 
D
e
c
.

'), w
hen D

r.
M

ow
rey provded docum

ent to his cD
unel for production tD

 the F
T

C
 in Januer 2005

, D
r,

M
D

w
rey beleved he had p

r
i
t
e
d
 
o
u
t
 
a
n
d
 
d
e
l
i
v
e
r
e
d
 to his cD

unsel al of the attchm
ent "

d
r
a
f
"
 
o
f

his report that he h
a
 
e
m
a
i
l
e
d
 
t
o
 
h
i
 
c
o
u
n
e
l
.
 
W
h
e
n
 
t
h
e
 
u
n
d
e
r
s
i
g
n
e
d
's offce produced those

docum
ents to C

om
plait C

ounel an 10 Januar 2005, the undersgned (w
ho w

as t
r
v
e
l
i
g
 
t
o

N
ew

 Y
 oIl for the deposition of C

o
m
p
l
a
i
t
 
C
o
u
n
s
e
l
's exper) believed t

h
 
h
e
 
p
r
o
d
u
c
e
d
 
t
o

C
D

m
plait C

O
ID

lsel all such d
r
.
 
W
h
e
n
 
t
h
 
i
n
a
d
v
e
r
t
t
 
e
r
r
r
 
w
a
s
 
d
i
s
c
o
v
e
r
e
d, it w

as 
i
m
e
d
a
t
e
l
y
 
b
r
o
u
g
h
 

tD
 C

om
pla C

ounel's attention, and the inadverntly om
ittd atthm

ent
. w

as produced,



A
s dicnssed in D

r. M
ow

rey
s m

em
ol'dum

 
o
p
p
o
s
i
 
C
o
m
p
l
a
i
t
 
C
o
u
n
e
l
'

T
h w

as the f
i
 
t
i
e
 
t
h
t
 D

r. M
ow

ry w
a m

ade aw
ar that he had been nam

ed as a poteotia!

initial m
oton to com

llel, R
espondents did not decide to designat D

r. M
ow

rey as an exper
e
x
p
e
r
t
 
w
i
t
n
e
s
s
.
 
M
o
w
r
y
 
D
e
c
.
 

14. 
S

ee also 
P
r
i
c
e
 
D
e
c
.
 
a
t
 

w
itness unti 13 O

ctoser 2004, the v
e
r
 
d
a
y
 
o
n
 
w
h
i
c
b
 
R
e
s
p
o
n
d
e
n
t
s
 
s
e
r
e
d
 
t
h
e
i
r
 expert w

itness
W

hen D
r. M

ow
rey provided hi expert report he produced to C

om
plait C

ounel

list. F
urtennore, D

r.jM
ow

ey ba no com
m

uncations of an kind w
ith any R

esondent or any
m

ore t
h
 
7
0
0
 pages of docum

ents w
hioh be rea considered, review

ed and relied upon in

counsel concerning hi
role as an expert w

itness unti a
p
p
r
o
x
i
a
t
e
l
y
 
1
8
 
O
c
t
o
b
e
r
 
2
0
0
4

aftl!
connecton w

ith form
g his exert report M

ow
ry S

u
p
p
.
 
D
e
c
.
 
a
t
 

5. A
ltogether, before this

R
e
s
p
o
n
d
e
n
t
s
 
b

d ale

t
y
 
d
e
s
i
g
n
t
e
d
 

h
i
 
a
s
 
a
 
p
o
s
s
i
b
l
e
 
e
x
p
e
r
 
w
i
t
n
e
s
s
.
 See , e. g.. 

D
e
c
l
a
r
t
i
o
n
 
o
f

D
anel B

. M
aw

ry,
P
q
.
,
 
d
a
t
e
d
 
2
1
 July 2005 ("M

ow
ry D

ec.
10-11; D

eclartion of R
onad

C
our ever issued its 9 A

ug 2005 O
rder, D

r. M
ow

rey bad produced aver n
i
e
 
h
u
n
d
r
e
d
 
p
a
g
e
s

o
f
 
e
x
p
e
r
t
 
r
e
l
a
t
e
d
 
d
o
c
u
m
e
n
t
.
 Id, 

at 
, 6-

F
. P

rice, dated 21 Julyl2005 ("Price D
ec.

) at 'I
8, previously subm

ittd.
10.

C
om

plait C
ounel seek production of docum

ents w
hich relate solely to notes of

O
n 12 !D

ctober 2004 , a dr of R
espondents' proposed w

itness list w
as circulated

R
esponents' counel'

s
 
i
n
r
v
i
e
w
 
w
i
t
h
 
p
o
t
e
n
t
i
a
l
 fa
t
 
w
i
t
n
e
s
s
e
s
 
(
a
n
d
 not of D

r. M
ow

rey).

am
ongst R

espandents1joint legal defense t
e
a
.
 
T
h
t
 dr did not include D

r. M
ow

ry as a
Specifcaly, C

om
plai C

ounel secJ production of the follow
ing docum

ents:

potential exper w
itness. O

n the 13 O
clober 2004, R

esondets' counsel decided to i
d
e
n
t
i
 
D
r
.

M
ow

r as a potental rxpert w
itness. T

h w
as the fit tim

e R
esponden decided to designate

D
r. M

ow
ry as a potejtial expert w

itness. R
espndents' 

f
i
a
l
z
e
d
 
e
x
p
e
r
t
 
w
i
t
n
e
s
s
 1
i
 
w
h
i
c
h
 
w
a
s

sered on C
om

plait C
ounsel the afrnoon of 13 O

ctober 2004 , identied D
r. M

ow
rey as a

potential expert w
itnes

.
 
P
r
c
e
 
D
e
c
.
 
a
t
 

7. 
A

s of 1 O
ctober 2005, D

r. M
ow

ry ba not had a sigle com
m

uncation w
i
 
a
n
y

R
espondent or any ca

l
s
e
l
 
f
o
r
 
R
e
s
p
o
n
d
e
n
t
,
 
i
n
c
l
u
d
i
g
 
h
i
 
a
w
n
 
c
o
u
n
e
l
,
 
a
b
o
u
t
 
b
e
i
n
g' identied on

R
e
n
d
e
n
t
s
'
 
w
i
m
e
s
s
 

st as a potential 
x
p
e
r
t
 
w
i
t
n
e
s
s
.
 
M
o
w
r
e
y
 
D
e
c
.
 

13. s
also 

P
rice D

ec.

'7-8. .
8
.
 
.
 
O
n
 
a
b
0
1
 
1
8
 
O
c
t
o
b
e
r
 
2
0
0
5
,
 
D
r
.
 M

ow
rey and his counscl had a conversation

concerg the fact th
R

eondents had identied D
r. M

ow
rey as a potetial expert w

itness.

B
ates N

o. 91.
T

h is a docum
ent w

hich relats solely to notes of

i
n
e
r
e
w
s
 
w
h
i
c
h
 
R
e
s
p
o
n
d
e
n
 G

as counel conducd w
i a n

u
m
b
e
r
 
o
f
 
p
o
t
e
n
t
i

fact w
itnesses, none of w

hich w
as D

r. M
ow

rey. T
he docum

ent is an em
ail sirg

consstg of an em
ail on 27 Septem

ber 2004 f
t
m
 
N
i
c
o
l
e
 Slatter, a paregal w

ith

the law
 fu of B

urbidge &
 M

itchell, to C
arla Fobbs (head of the C

orporate

R
epondents' com

pliance d
e
p
a
r
e
n
t
)
,
 
R
o
n
 
P
r
i
c
e
 (D

r. M
ow

rey
s counsel). and

Jeff Feldm
an (the C

O
Iporale R

espondents' attorney), w
hich em

ail w
as forw

ded

by M
s. Fobbs on 27 Septem

ber 2004 to R
espondents M

ow
rey, G

ay &
 Friedlander

and 10 D
an W

atson, a paregal w
ith the C

orporate C
ounel's com

pliance

d
e
p
a
r
e
n
t
.
 
T
h
e
 
a
m
a
i
l
 itself does not i

d
e
n
t
i
 
t
h
e
 
w
i
t
n
e
s
s
e
s
 w
h
o
 
w
e
r
e

intervew
ed, although the origial em

ail frm
 M

s. Slatter included attachm
ents

w
hich w

er nntes of inteew
s of fact w

itnsses conducted by the law
 firm



rcpes
e
t
t
i
g
 
R
e
s
p
o
n
d
e
n
t
 
G
a
y
.
 
T
h
e
 
e
m
a
i
 
o
l
s
o
 identies other potentiol.fact

w
itnesJs w

ho R
espondent G

ay
s counel w

as attem
ptig to interview

. P
rice

Supp. D
ec. at 1 11. D

r. M
ow

ry testes that he ha never opened read,

cO
nsdJed. or otherise revew

ed the interview
 notes attached to the em

ai.
See

I
 
.

g., 

J
w
r
y
 
S

upp. D
ec. at1 I!.

ale N
o

. 9 4. T
his is an t:aU

 dated 29 Septem
ber 2004 (m

ore

than tw
d w

eeks 
before 

D
r. M

ow
rey w

as designted as an expert w
itness) from

 D
r.

M
ow

r1s counsel to the C
O

lporate R
espondents' prior counsel , R

espondent

G
ay

s c

l
l
U
e
J
,
 
M
s
.
 
S
l
a
t
t
r , M

s. Fobbs, M
r. W

aton, and R
espondents Friedlander

and D
r. row

ry. T
h docum

ent relates solely to a telephone conference w
hich

the tnd

"
r
i
g
n
e
d
 
h
a
d
 w

i a p
o
t
e
n
t
i
 
f
a
c
t
 
w
i
t
n
e
s
s
.
 
T
h
t
 
p
o
t
e
n
t
i
a
l
 witness w

as not

D
r. M

O

r
e
y
,
 
a
n
d
 
W
B
B
 
n
o
t
 
a
n
 
a
u
t
h
o
r
 
o
f
 a
n
y
 
s
c
i
e
n
t
i
c
 
s
t
d
y
 
m
e
n
t
i
o
n
e
d
 
i
n
 
D
r
,

M
ow

Y

IS
 report or in a

n
 
o
f
 
C
o
m
p
l
a
i
t
 
C
o
u
n
s
e
l
'
s
 
e
x
e
r
t
'
 

report. 
See, e.

Price Supp. D
ec. at 1 12. Furerm

ore , D
r. M

ow
ry teses that although he

believes ie read the em
ai on or about the dote it w

as sent, he did not read or

1 A
s set fort 

the accam
p M

yig D
eclartion afR

onold F. Price in O
pposition to

C
o
m
p
l
a
i
t
 
C
o
u
n
s
e
l
' s M

on for Sanctions (" Price Supp. D
ec.

), the notes relate 10 counsel'

i
n
t
e
r
v
e
w
s
 
w
i
t
h
 
t
h
e
e
 
p
 
t
e
n
t
l
a
l
 witnesses w

ho are not author of any scientic stdy of any kid
a
n
d
 
w
i
t
h
 
o
n
e
 
p
o
t
e
n
t
i
a
l
'
 esses w

ho is an author of a scientic s
t
y
 
d
i
c
u
s
s
e
d
 in D

r. M
ow

rey's
report C

om
plai C

o w
lel conc in thir m

otion that notes of intervew
s w

ith non-authors ar
not discoverable. See, d. g., M

otion at n.B
. T

hs, of these a
t
t
r
n
 
i
n
t
e
r
v
e
w
 
n
o
t
e
s, it appear that

the only notes w
hich C

q
m
p
l
a
i
t
 
C
o
u
n
e
l
 
c
l
a
i
 
t
h
e
y
 
a
r
 entitled 10 obt ar notes of M

r. G
ay

counel's intervew
 w

i
a stdy author.. H

ow
ever, as indicad above

D
r. M

oW
ry testies tht

h
e
 
n
e
v
e
r
 
o
p
e
n
e
d
 
t
h
t
 
a
t
t
c
h
m
e
n
t
,
 
a
n
d
 
n
e
v
e
r
 
r
e
a
d
,
 re
v
i
e
d
,
 
c
o
n
s
d
e
r
e
d
 or oterw

ise relied upon
that parcular docum

en
See, e,

M
ow

rey Supp. D
ec, at 1 11. B

ecause D
r. M

ow
r never

e
v
e
n
 
o
p
e
n
e
d
 
t
h
e
 a
t
c
h
n
e
n
t
 
a
n
d
 
n
e
v
e
r
 read the docuent, even in a cursory m

aner, it is

im
passible for him

 to h
ve " consdered" the docum

ent in form
ing his expert report

review
 the em

a a
f
r
 
h
e
 
h
a
d
 
b
e
e
n
 
d
e
s
i
g
n
a
t
e
d
 
a
s
 an expert w

itness, and did not

read, consider , review
orreJy upon the em

an in cannectiaD
 w

ith preparng his

expert reporopinon. M
orever, C

om
plait C

ounel concede in their M
otion that

they ar D
ot eIrtled to notes of intervew

s w
ith potential fact w

itnesses w
ho ar

not autrs of any of th scleD
tic stdies m

entioned in D
r. M

ow
rey

s report

See, e. g., 

M
D
t
i
a
o
 
0
1
1
1
-

, n. 8. G
iven such adm

ission, C
om

plaint C
ounsel are

not eD
titlcd 10 obtan a. copy of D

ocum
ent B

ates N
o, 94.

11.
C

om
plait C

ounel seek production of docum
enls w

hich relate solely to

discussions betw
een R

aspondents and their counsel concerg potential expert w
itnesses (not

D
r. M

ow
ry). T

he docum
ent at issue , B

ates N
os. 166- 167, is an em

ai dated 22 N
ovem

ber 2004

frm
 M

r. W
atson to M

s. Fobbs, and to R
espondents Friedlander and D

r. M
ow

rey. D
urig the 22

N
o
v
e
m
b
e
r
 
2
0
0
4
 
t
i
e
 
f
r
a
m
e, R

espondents and their counel had dicussions concem
g the

possibilty of designat additional exert w
itnesses. D

ocum
ent B

ates N
os. 166-

1
6
7
 
i
d
e
n
t
i
e
s

c
e
r
a
i
n
 
p
o
t
e
n
t
i
 exer w

itnesses w
hich R

esondents w
ere considerig, but did not designte in

ths case. N
one of the persons i

d
e
n
t
i
e
d
 
i
n
 
t
h
s
 
d
o
c
u
m
e
n
t
 
i
s
 
a
n
 author ofony of the scientic

stdies m
entioned in D

r. M
ow

rey
s
 
e
x
p
e
r
t
 
r
e
p
o
r
t
 
P
r
i
c
e
 
S
u
p
p
.
 
D
e
c
.
 
a
t
 13. C

om
plaint C

ounel

have conceded, in footnote no. B
 of their M

otion, t
h
t
 
t
h
e
y
 
d
o
 
n
o
t
 seelc production of this

docum
ent if the persons identified in the docum

ent a
r
 
n
o
t
 
a
u
t
h
o
r
s
 oE

m
y aflhe scientic studies

refereced in D
r. M

ow
ry

s exper report ' Furenare, the docum
ent docs not m

ention or refer

. D
r. M

ow
ry believes C

om
plaint C

ounel w
ere nol even entitled to know

 w
hether any of

the persons i
d
e
n
t
i
e
d
 
o
n
 t
h
 
d
o
c
u
m
e
n
t
 
w
e
r
e
 
o
r
 w

er not autors of any scientic stdy referrd
to in D

r. M
ow

rey
s report as suc inorm

ation is w
ork product, and because D

r. M
ow

rey
testony is clear tht he did not rend, review

, consider or rely upon t
h
 
d
o
c
u
m
e
n
t
 
i
n
 
h
i

(contiued...



''' 

to D
r. M

ow
rey

s expert opinon onep. ort and is w
holly noelated to D

r. M
ow

rey
s capacity as an

e
"
P
e
r
 
w
i
t
n
e
s
s
 
a
n
d
 
h
i
 t"P

er opiJon

o
r
t
 
I
n
d
e
e
d
,
 
D
r
.
 M

ow
r testes tht he received, read

c
o
n
i
d
e
r
d
,
 
a
n
d
 
r
e
v
e
w
e
d
 t
h
 
d
o
c
u
e
n
t
 solely in his capacit as a R

esondent in t
h
 
c
a
s
e, nnd

tht he did not r
e
 
c
l
i
d
e
,
 
r
e
e
w
 
o
r
 rely upon t

h
 
d
o
c
u
m
e
n
t
 
i
n
 
h
i
 capacity as an exert

w
iss

, or in connectl l
 
w
i
t
h
 
h
i
 
e
x
p
e
r
t
 
o
p
i
n
o
n
/
r
e
p
o
r
t
 M

ow
r S

upp. D
ec. at 'I 13.

1
2
.
 
M
m
y
 

0
1
t
h
 
d
o
c
u
e
n
t
s
 
C
o
m
p
l
a
i
 
C
o
u
n
e
l
 
d
e
m
a
n
d
 w

ere created before

R
C

!lndcnls everdeci ded to designte D
r. M

aj'ey as an exert w
itness. T

hese docum
ents are

as fallow
s: '

...

B
nte N

os 26-32.
T

hese docum
ents are a series of em

ais on 9

A
ug 2004 betw

een D
r. M

ow
rey

s counsel and M
s. Fobbs (and copied to D

r.

M
ow

reJ
 
T
h
 

em
ais relate solely to effort to ange a m

eeg betw
een D

r.

M
ow

rey bd the C
orpora R

eondent' s counel (a m
eetg w

hicb did not

occur). 
See , e. g., 

P
r
i
c
e
 
S
u
p
p
.
 
D
e
c
.
 
a
t
 
1
4
.
 
T
h
 
d
o
c
u
m
e
n
t
 
c
o
n
t
s
 
n
o

SU
bsttire Inortion

o
f
 
8
I
 
k
i
d
.
 

Id. Fureror
, D

r. M
ow

r testes tht

he receivfd and review
e d tbese docum

ents solely in his caaci
as a R

esponden

in t
h
 
c a\e, that he did not rend, consder, review

 or rely upon these docum
ents

afer hav
been clsignl1ted as an expert w

itness, and tht be did not read

consider, review
 or rely upon these docum

ents in his capacity 8.' an expert

w
iess

, or in connection w
ith his e"P

er opinanl
ort M

ow
rey Supp. D

ec. at 

14.

B
a
t
s
 
N
o
s
.
 
5
4
-
5
5
.

T
h is an em

ail dated 21 A
u
g
u
2
0
0
4
 
f
r
m

R
epondent F

riedlaner to D
r. M

ow
rey and Luigi R

ido (an em
ployee of the

C
orporae R

espondents). T
he em

ail bas a subject identiad 
as 

placebo
" and

consts ora copy afa scientic sty relatig to placebos w
hich R

espondent

Friedlander forw
arded to D

r. M
ow

rey. T
he s

p
e
c
i
f
c
 
s
c
i
e
n
t
i
c
 
s
t
u
d
y
 
r
e
f
e
r
e
n
c
e
d
 

ths em
ai is not cited in D

r. M
ow

ry
s expert report F

urennore, D
r. M

ow
rey

testies that be received and review
ed ths em

ai solely in hi capacity as a

R
espondant in ths case , tht be did not r

e
a
 
c
o
n
s
i
d
e
r , review

 or rely upon ths

p
a
r
c
u
l
a
r
 
e
m
a
i
 
a
f
r
 
b
a
.
v
i
g
 
b
e
a
n
 designd as an exper w

itness , and that be did

not re 
consider. review

 or rely upon ths parcular em
ai in his capacity as an

e"Per 
w

itness , or in connection w
ith h

i
 
e
x
e
r
 
a
p
i
J
o
D
l
r
e
p
a
r
t 9 M

ow
rey Supp.

D
ec. at 'I 15,

B
ate N

os, 84 86.
, T

hese docum
ents are a series of thee em

ais

dated 16 Septem
ber 2004 (from

 M
s. Fobbs to D

r. M
ow

ry), 20 Septem
ber 2004

B
 (...contiued)

capacity as an exper or! in conncton w
i fanng hi expert 

ortopinalL
 N

everteless , in
light of the fat t

h
 
C
o

p
1
a
i
t
 
C
o
u
n
e
l
 
h
a
v
e
 
c
o
n
c
e
d
e
d
 
i
n
 their M

otion t
h
t
,
 
e
v
e
n
 
u
n
d
e
r
 
t
h
e
i
r

intereon of the O
rdar, thy ar eid to th docw

ant only if it m
entions an author of one

oftb scienti stes Jacnoned in D
r. M

ow
ry

s repari D
r. M

ow
rey ha chosen to disclose

the fact that none of the persons i
d
e
n
t
i
e
d
 
i
n
 
t
h
e
 docuen is S

D
 
s
l
l
a
r
 
o
f
 
a
n
y
.scientic sty

cited in D
r. M

ow
rey

s qper report. A
ccrdgl, the C

ou need not w
aste l

i
e
 
r
e
v
i
e
w
i
g
 

cam
era 

a docum
ent w

hicb C
om

plai C
ounel hae conceded is not subject to production.

9 D
r. M

ow
rey does acknow

ledge that the s
c
i
e
n
t
i
c
 
s
t
u
d
y
 
r
e
f
e
r
e
n
c
e
d
 in ths em

ail is

related to the follow
ig scientic s

t
y
 
w
h
i
c
h
 is identied in D

r. M
ow

rey
s exert report

H
r
b
j
a
r
s
o
n
,
 
A
 
a
n
d
 
G
o
l
z
e
h
c
 
P
C
,
 
" Is the pl)lcebo pow

erless? A
n anysis of clinical lrals

com
parg placebos w

ith:n treatm
C

D
" N

E
 334(sic)(21):1594-1602, (2001) (

t
h
 
c
a
n
c
c
t
 
c
i
t
e

is N
E

 344(21):1594-1602, (2001)) (the "P
lacebo S

tudy

). 

See, e. g., D
r. M

ow
rey

s report
concerg the Pcdea p

r
d
u
c
t
 
H
o
w
e
v
e
r
,
 
D
r
.
 
M
o
w
r
e
y
 
t
e
s
t
i
e
s
 
t
h
t
 
i
n
 
f
o
n
n
u
l
a
t
i
g
 his expert

opiJon in t
h
 
m
a
t
e
r
 
h
e
 relied upon the P

lacebo S
tudy, and not the parculsr stdy identied in

the cm
aiat issue. M

ow
rey S

upp. D
e
c
.
 
a
t
'
 
1
5
.



(fiom
 br. M

ow
rey to M

s. Fobbs), and 20 S
e
p
t
e
b
e
r
 
2
0
0
4
 
(
f
r
m
 
D
r
.
 
M
o
w
r
e
y
 
t
o

M
s. FotbS), respectively, relatig 10 certai potntial fact w

itnesses (not D
r,

M
o
w
r
e
y
)
.
 
T
h
e
 
d
o
c
u
e
n
t
s
 conta absolutely no subslldve inorm

aton

concelg the potetial fact w
itnesses idetied in the docum

ents. R
ather, they

sim
ply jdent cer potential fact w

iesses and their potental contat

inorm
aton. Price S

u
p
p
.
 
D
e
c
.
 
a
t
 

16. D
r. M

ow
rey teS

tes t
h
t
 
h
e
 
r
e
e
e
i
v
e
d
 
a
n
d

review
e

these docum
ents solely in his capacity as a R

espondent in ths case, that

h
e
 
d
i
d
 
j
o
t
 
r
e
a
d
,
 
c
o
n
s
i
d
e
r
,
 
r
e
v
i
e
w
 
o
r
 

Iy upon these docum
ents afer baving been

deSignard as an expert w
itness

, and that he did 
ot read, consider , review

 or rely

upon these docum
ents in hi capacity as an expert w

iess, or in connection w
ith

h
i
 
e
x
pjrt opinon/report M

ow
rey Supp. D

ec at 1
 
1
6
.

d. 
B

ates N
o, 9t. T

h d
o
c
u
m
e
n
t
 
i
s
 
d
i
c
u
s
s
e
d
 

sura 
in Y

 It.

1. 
B

ates N
os. 92-

. T
hese docw

nent are an em
ai stg consistig

of (i) an em
ai dated 27 S

epteber 2004 f
r
m
 
M
s
.
 
F
o
b
b
s
 
t
n
 
R
e
s
p
o
n
d
e
n
t
 
G
a
y

counl land bis parlegal (and copied tn D
r. M

ow
rey

s caU
Jel and the C

orporate

R
C

Son
nts' counel) .. (ii) an cm

ail dated 27 Septem
ber 2004 nom

 D
r. M

ow
r

c
o
u
n
e
l
 
M
s
.
 
F
o
b
b
s
,
 
a
n
 
(
i
l
)
 
a
n
 c
r
a
i
 
d
a
t
d
 
2
7
 
S
e
p
t
e
m
b
e
r
 
2
0
0
4
 nom

 M
s. Fobbs

t
o
 
D
r
.
 
o
w
r
e
y

s cO
W

lel (and copied tn D
r. M

ow
ry). T

hese em
ais relate to

R
e
s
p
o
n
d
e
t
 
G
a
y

s counel's invesgation of the fact and back
oW

ld of potental

w
itnes Js in t

h
 
c
a
s
e
 
-
 
i
n
 
t
h
 
i
n
a
n
c
e
,
 
D
r
.
 M

ow
ry, and involves a request by

M
r. G

a1s counel for a copy of D
r. M

ow
rey!s C

V
, w

hich M
r. G

ay
s counel w

a

seekg f! par ofhis investigaton of the :
f
e
t
 
a
n
d
 
f
a
c
t
 w

itnesses in ths case. A
s

haa previously been disclosed to C
o
m
p
l
a
t
 
C
o
u
n
e
l

, par.ofthe process w
hich

any 1rallaw
yer or lega team

 goes though in investgag a case is to becom
e as

faar as possible w
ith the p

a
r
e
s
 
t
o
 
t
h
e
 
c
a
s
e , the pares

' backgrounds
, and the

background of potential fa w
itnesses. T

hese em
ai relatig to D

r. M
ow

rey's

C
V

 relate salelytn R
espondents' counels ' investigation concerng the facts lid

background of the case , and the potential fact w
itnesses in the case -- in ths case

D
r. M

ow
rey. It had nothing to do w

itb D
r. M

ow
rey

s role as an expert w
itness.

Price Supp. D
ec. at' 17. Indeed, R

espondents did not even discuss or detenW
e

to cal D
r, M

ow
ry as an expert w

i
t
n
e
s
s
 
u
n
t
i
 
w
e
l
l
 after 

these docum
ents w

ere

crated. D
r. M

ow
rey also notes that t

h
 
e
m
a
i
 stg to D

r. M
ow

rey did not

i
n
l
u
d
e
 
a
 
c
o
p
y
 
o
f
 the C

V
. ID

 M
orever, D

r. M
ow

ry testies that he received and

review
ed these docum

ents solely in his capacity as a R
espoodent in ths case

, that

he did not read conside, review
 arrely upon these docum

en afr havig been

design as an e
x
e
r
 
w
j

s, and t
h
t
 
h
e
 
d
i
d
 
n
o
t
 read, consider, reiew

 or rely

upon these docum
ent in his capacity as an exer w

itness, or in caD
D

ectian w
ith

his exper opinion/report M
ow

rey S
upp. D

ec. at 1. 17.

B
ates N

o. 94
.
 
T
h
 
d
a
c
w
n
e
n
t
,
 
r
e
l
a
t
i
g
 
t
o
 
a
t
t
a
m
e
y
 
n
o
t
e
s
 of an

inteew
 w

ith a potential fact w
itness , is discussed 

supra 
i
n
'
 
1
2
.

B
ates N

o. 96. T
h is an cm

ail from
 M

s. Fobbs to D
r. M

ow
rey

daed 4 O
ctober 2004, w

ith the subject l
i
 
"lum

es,
"
 
a
n
d
 
c
o
n
s
t
s
 
o
f
 
a
 
s
i
n
g
l
e

10 A
s C

om
plait C

ounsel arc aw
are, R

espondents long ago prvided C
om

plait C
ounel

w
ith D

r. M
ow

ny
s C

V
.



. '\ 

phse r
quesL

 N
o fuer 

i
p
f
o
I
I
a
t
i
o
n
 
c
a
 
b
e
 
p
r
o
v
i
d
e
d
 concem

ig the specifc
testies that the docum

ents referenced in the em
ails are not docum

ents created by

request fithaut divuging the request itseli H
ow

ever, the docum
ent W

IL

receive
read an review

ed by D
r. M

ow
rey before R

esondents ever discussed or

dcte
d to Ident D

r. M
ow

r IL an exper w
itness, Furerm

ore , D
r.

h
i
,
 
t
h
t
 
h
e
 
r
e
c
e
i
v
e
d
,
 read and review

ed these em
als solely in his capacity as a

R
e
s
p
o
n
d
e
n
t
 
i
n
 
t
h
s
 
c
a
s
e , that he did not read consider or review

 these em
ails afer

h
a
v
i
g
 
b
e
e
n
 
d
e
s
i
g
n
a
t
e
d
 as an exert w

itness, and that be did not read, consider

M
aw

reyJtestifies that be received and review
ed this docum

ent solely in 
review

 or rely upon t
h
e
 
e
m
a
l
s
 
i
n
 his capacit IL an expert w

itness, or in

capacitylas a R
espondent In t

h
 
c
a
s
e , tht he did not red, consder or review

 ths
cocncton w

ith form
 hi exer o

p
i
n
o
n
l
r
e
p
c
r
 
M
o
w
r
e
y
 
S
u
p
p
.
 
D
e
c
.
 
a
t
 

19.

docum
eD

t a
f
r
 
h
a
v
i
n
g
 bee designted as an "xper w

itn"ss, and that be did not

I '
r
e
a
 
c
aT

I er , review
 or re y upon acum

en m
 s oapaolty as an exert

w
i
t
e
s
s
,
 
lor in connecton w

ith farm
g hi expert opinon/report. M

ow
rey Supp.

D
e
c
.
 
a
t

18.

B
ates N

o. 100 106-
1
0
1
 
1
0
9
-

114. T
bese docum

ent consist of a

series 0
1
t
h
e
 
f
a
l
l
o
w
i
g
 
e
m
a
i
s
:
 
(
i
)
 
M
s
.
 
F
o
b
b
s

tn D
r. M

ow
rey date 7 O

ctober

2004, (i1) D
r. M

ow
rey to M

s. Fobbs dad 1 O
ctober 2004, (il) M

s. Fobbs to D
r.

M
ow

reY
\dated 12 O

r:
er 2004

:(iv) D
r. M

ow
ry to M

s. Fobbs, dated 12 O
ctober

2004, (v) M
s. Fobbs to D

r. M
ow

ry, dated 12 O
ctober 2004 , (vi) D

r. M
ow

rey to

M
s
.
 
F
O
b
k
,
 
d
a
t
e
d
 
1
2
 
O
c
t
o
b
e
r
 
2
0
0
4
,
 
a
n
d
 (vi) M

s. Fobbs to D
r. M

ow
rey, dated 12

O
c
t
o
b
e
r
 
2
0
0
4
.
 
T
h
e
s
e
 docm

en relate to a request by M
s. Fobbs as to w

hether

D
r. M

o
J
e
y
 
h
a
d
 
c
o
p
i
e
s . of certin docum

ent, none of w
hich docum

ents are

m
entio nld, addressed or dicussed in D

r. M
ow

rey
s expert report M

ow
rey S

upp.

D
ec. at J 19; Price Supp. D

ec. at '119. Furerore
, these em

al w
ere created,

receive
J
 
a
n
d
 
r
e
v
i
e
w
e
d
 
b
y
 
D
r
.
 M

ow
r before R

espondents ever discussed or

dctenm
d to identi D

r. M
ow

rey IL an exper w
itness. M

oreover, D
r. M

ow
rey

13.
C

om
plat C

ounel seek production of the fallow
ing docum

ents in addition to

those identified above:

B
ates N

os. 135- 141 151- 152.
184.

T
bese docum

ents consist of the

follow
ig em

a: (i) D
r. M

ow
rey

s counel to M
s, F

obbs (copied to D
r. M

ow
rey)

dated 11/01104 , (ii) M
s. Fobbs to D

r. M
ow

rey
s counscl datcd 11101104 , (ii) D

r.

M
ow

ry's couneJ to M
s. Fobbs dated 11101104, (iv) M

s. Fobbs to H
eather S

prik

(
w
i
 
t
h
e
 
C
o
r
o
r
a
t
e
 R

espondents' C
om

pliance D
eparent) dated 11/01104, (v)

M
s. Sprik 10 D

r. M
ow

ry dated 11101/04 , (vi) M
s. Spri to D

r. M
ow

rey dated

11103/04, (vii) M
s. Fobbs to M

s. S
p
r
i
 
d
a
t
e
d
 
1
1
/
1
1
/
0
4 , (viii) M

s. Spri 10 pro

M
ow

r dated 11/11/04 , and (be) M
s. S

pri to D
r. M

ow
rey dated 12/03/04. T

hese

em
als al relate to a request by D

r. M
ow

rey
s counsel for copies of certai

d
o
c
u
m
e
n
t
s
.
 
S
p
e
c
i
f
c
a
l
l
y
,
 
t
h
e
 
e
m
a
i
l
s
 
c
o
n
c
e
r
n
 
a
 
r
e
q
u
e
s
t
 
f
o
r
 
I
L
s
i
s
t
a
n
c
e
 

 in 
locating

m
aterials previously published by D

r. M
ow

rey (al o
f
 
w
h
i
c
h
 
a
r
 
i
d
e
n
t
i
e
d
 
o
n
 
D
r
.

M
ow

ry
s C

V
). O

ther t
h
 
i
d
e
n
t
i
g
 

the docum
ents requested by D

r. M
ow

rey

counel, these cm
ails contain no substtive inorm

ation concerng the requested

m
l
l
r
i
a
l
s
.
 
P
r
i
c
e
 
S
u
p
p
.
 D

ec. at 1120. F
urerm

ore, in its O
rder G

overg E
xpert



D
iscov

, this C
our expressly ruled that exert did not have to produce their

T
hey w

ere om
elated to D

r. M
ow

rey
s expert reportopinion

, and the em
ails

prior P
' blicatiaD

S
. M

oreover, D
r. M

ow
rey t

e
f
i
e
s
 
t
h
a
t
 
h
e
 received, read and

review
 d these em

a solely in h
i
 
c
a
p
a
c
i
t
y
 
a
s
 a R

espondent in ths case , and that

be did lot read consider , review
 or rely upon these em

ails in his capacity as an

expert rtness, or in connection w
ith form

 hi exper opinon/report. M
ow

rey

S
u
p
p
.
 
D
e
c
.
 
a
t
 

20.

l. 
B

aL
esN

os. 165. 168. T
hese docum

cnts consist of the f
a
l
l
o
w
i
g
:
 
(
1
)

D
ocum

L
t B

ales N
o. 165 is an em

ai from
 D

r. M
ow

rey
s counello D

r. M
aw

rcy

dated J
 
N
o
v
e
m
b
e
r
 
2
0
0
4
;
 and (ii) D

ocum
ent B

ates N
o. 168 is an am

aH
 strg

cons
of th follow

ig em
ai: (I) D

r. M
ow

rey
s counsel to M

s. Fobbs and M
r.

w
atsaJ (copied to t

h
 
C
o
r
p
o
r
a
t
e
 
R
e
s
p
o
n
d
e
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N
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G
a
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s counel M
r. B

uridge &
 M

r. Shelby, an R
esondents D

r.

M
ow
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 Friedlander), dated 22 N

nvem
ber 2004 , and (2) D

r. M
ow

rey to his

coune
dated 22 N

ovem
ber 2004. D

u
r
g
 
t
h
s
 
t
i
e
 
f
t
e

, R
espondent and their

c
n
u
n
e
l
 
w
e
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e
n
g
a
g
e
d
 
U
;
 discussions conceg the possibilty of deposing

cer iI w
itnesses. T

hese docuents rela solely to those discussions, and are

om
ela Jd to D

r. M
ow

ry
s capacity as II expert w

itness.

r
i
t
h
 
r
e
s
p
e
c
t
 
t
o
 D

ncum
ent B

ates N
o. 165, and w

ith respect to the 22

N
ovem

eer 2004 em
ail from

 D
r. M

ow
rey to hi counel w

hich is par of D
ocum

ent

B
a
t
e
s
 
J
o
.
 
1
6
8 , D

r. M
ow

r ackow
ledges tht those tw

o em
als refer to the

colker
an paper. '" H

ow
ever, the em

ai related to R
espondents' discussions

concerg the topic of the possibilty of deposing D
r. C

olker and M
r. K

aan

contan absolutely no s
u
b
s
t
t
i
v
e
 
i
D
f
o
n
n
a
t
i
o
n
 
c
o
n
c
e
r
n
 the C

olker/K
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an paper

or concerng D
r. C

alker and M
r. K

a
a
n
.
 
F
u
r
e
r
m
o
r
e

, as C
om

plaint C
ounsel

are aw
ar the " C

o
l
k
r
/
K
 
p
a
p
e
r

" referenced in these tw
o em

 ails has been

produced to C
om

plait C
ounel on at least tw

o (2) separte occasions. P
rice

S
u
p
p
.
 
D
e
c
.
 
a
t
 21.

W
ith respect to the 22 N

ovem
ber 2004 em

ail from
 D

r. M
ow

rey
s counel

to M
s. F

obbs and M
r. W

atson (copied to the C
orporate R
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r.

G
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c
o
u
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e
l
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a
n
d
 
R
e
b
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o
n
d
e
n
t
s
 Dr. M
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ry &
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D
ncum

ent B
ates N

o. 168 , tht docum
ent relates solely to R

espnndents' litigatinn

stategy and potentia! discovery to underte. P
rice S

u
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p
.
 
D
e
c
.
 
a
t
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M
oreover, D

r. M
ow

rey t
e
s
t
e
s
 
t
h
a
t
 
h
e
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e
c
e
i
v
e
d
,
 read and reiew

ed these

docum
ents solely in h

i
 
c
a
p
a
c
i
t
y
 
a
s
 a R

espondent in ths case, and that he did not

read, consider, reew
 or rely upon these docum

ents in his c
a
p
e
c
i
t
 
a
s
 
a
n
 
e
x
p
e
r
t

w
itness, or in connection w

ith fonng his exper o
p
a
n
l
e
p
a
r
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M
o
w
r
e
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Supp.

D
ec. at , 21.
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In consderug C
om

plait C
ounel' s request for sanctions , this C

our should be m
indf

of C
om

plait C
ounel's and their exper' s aw

n m
ultiple violations of their discovery obligations

and !h C
our orders, and should bear in m

id the rem
edies thus far alow

ed in these
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Bmeau of Consumer Prtection
Division of Enfon:ement

Joshua s.d
Attey

UNITD STATES OF AMCA
FEER TRE COMlSION

WASHIGTON, D.C. 20580 .

Direct Dia1
(202) 326-2454

Jeffey D Feldm, Esq.
FeldGale, P.
Miam Center, 19th Hoar

. 201 South Biscayne Blvd.

:Mam, FL 33141-4322

Richard D; Burbidge, -Esq. 

Burbidge & Mitchell
215 S. State St., St. 920
Salt Lake City TI 84111

December 1, 2004

Ronald Prce, Esq.
ters Scofield Price

340 Broadway Centre
111 East Brqadway
Salt Lake City, UT 84111

Stephen E. Nagi, Esq
Nagi, Galop &
Figueredo, P.

3225 Aviation Ave. 3

Miam, FL 33133-4741

.... . . ".. ' ... . .. . . .. .. ...

VI ELECTRONIC MA MD VSlM\L

Re: Basic Research et aI., ket No. 9318

Dear Mr. FelcI:

This letter wil conIum our conversation .QfNovember 29, 2004, which included my colleague
. Laureen Kapin, in which you represented that al Respond nts are withdrawing their designaton of 

Edward Popper as a testiing expert witness in ths matter.

A1 you wi recal, the Exert Report 9fMi. Popp ' was due on Nqvember 29 . You represented

that Complait Counsel would not receive any Report wrtten by Mr. Popper because Respondents have

withdrawn their designation ofMI. Popper as testig expert witness. We conf that we have
received no Exert Report wrtten by Mr. 'Poppet.

If you have any questions concerg ths letter, 'please contact meat the numer listed above.

Sincerely,

s a S. Miard
ey. D.ivision of Enorcement

lYtchell K. Friedlander. pro se

5742 WestHaoldGatt Dr.
Salt Lake CitY. TI 84116

cc:.

... -----" .- ---..---
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UND STATES OF AMCA
BEFORE FEDERA TRAE COMMSION

OFFICE OF ADlVSTRTI LAW JUGES

Respondents.

. )) ,

DOCKT NO. 9318

In the Matter of

BASIC RESEARCH, LL.
G. WATEOUSE. L.L.C.

KLEIN-BECKE USA, L.
NURASPORT, L.
SOY AGE DERMOGIG LAORATORIS, L.L.

d/b/a BASIC RESEACH. L.L.C.,
OLD BASIC RESEARCH, L.L.C..
BASIC RESEARCH, A.G. WATERHOUSE,

BAN, L. C., 
d//a KLIN-BECKE USA, NU SPORT. and

SOY AGE DEROGIC LABORATORIS,DENNS GAY, 
DANL B. MOWRY,

d//a AMCAN PHYOT;HRAY RESEARCH
LABORATORY, and

MICHELL K. FRIDLANER

RESPONDENTS' FIAL WITNSS LIST

Pursuat to. the August 11 , 2004 Scheduling Order asic Researcb, LLC, A.G.

Waterhouse, LLC, Klein-Becker USA, LLC, Nutrasort L , S vage Deragic Labarataries

LLC. Ban, LLC Den Gay, Danel B. Mowrey, Ph,D and Mitchell K. Friedlander (c;aIlectively 

"Respondents ) hereby submit their Fin WitnE:sS List of individua who. may be caled 'upan to.

test, by depasition ar live testany, at traL Respo.ndents reserve the right: (1) nat to. cal any

afthe persaDS listed herein to. testy at the hearg, as circumstances may wanant; (2) to. cal as a

wiess any persan iden;tifed as a witness by Camplait Caunel, al af wham are hereby

designated far that purose; (3) to. supplement or amend ths witness li to add any individua far

the purose af estalishig the authenticity ar admssibilty af dacuments; (4) to. cal any witness

.. - . -- --.--.. .. ...-____

h--

"__. -------



Docket No. 9318

by deposition only pursuant to the term of the Schedulg Order; (5) to cal any witness to

test on any subject addressed m deposition; and (6) to supplement or amend th witness list to

d.rebuttaLwitnesses-or-any_o:tLwitnesseB_ ermittedby th!:LQQ:msion s Rules of Practice or

. the term of the Scheduling Order.

PERONS AFILIATED WI RESPONDENT

-'. . . '-'-'

.-'--,'-'-u--

DeJJs W. Gay. Mr. Gay may be caled to test about, without litation, the history,

strctue and opertions of the Corporate Respondents, the relationship betwen the
Corporate Respondents and cert individuals, the chalenged products, the advertin,
maketig and promotion of the challenged products, a systein estblihed for
substantiation, review, compliance, and approval of adversements and communcation
material, the role of certa indiViduas in connecton with the chalenged products, the
investgation "by the Federal Trade Commssion ("FTC") and the impact of the
investigation and proyeedigs. 

2. Carla Fobbs. Ms. Fobbs IQy be caled to testi about without litation, the operons
of the Corporate Respondents, the chalenged products, the adverting, marketig and
promotion of the chalenged products, the role of cert individuals in connection with
the chalenged products, compliance measures taen regardig the chaenged products

and the adverting threof, ret\ of the chaenged products, customer complaits,
complients and inquis' made about the challenged products and the advertsing
thereof, document hadlg and retention, the investigation by the FTC and the inpact of
the investigation and proceedigs. 
:Mtchell K. Friedder. Mr. Friedlander may be caled to teSt about his role in or 
knowledge about,. without litio the chaenged products, the role of certai
individuas in comiection with the chalenged products, certain aspects of the advertsmg,
marketig and promotion of the chaenged pro ucts, the inteI)ded meangs of the
chalenged adversements, the substantiation provided for the challenged advertements,
consumer response to the chaenged products, the investigation by the FTC and the
impact of the investigation and proceedigs. 
Michael Meade. Mr. Meade may be caled to test about, without 1itao the

history, strctue and operatons of the Corporate Respondents, the relationship between
the Corporate Respondent and cert individuals, the chalenged products, the
advertsing, maetig and promotion of the chaenged products, the role of certain
individuals in connection with the chaenged products, qualty control of chaenged
products, formulaton and manufctue of the cbBenged products and the active

ingredients contaed in the ohaenged products.

Jeffey A. Davis. Mr. Davis may be caled to testi about, without .limitation, the

.. ... .. .. . - 
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draig and edg of prit or other advertsements or promotional maerial for thecJ;alenged products. 
Ga L. Sanerg. Mr. Sand rg may be caled to testi about, wiout litation, the
placin of advertements or p..omQtianaLaterials1oI:e_chaenged.productsin-cert

. electrnic media, suc as televion and rado. 

Val Weight. MI. Weight may be caled to test about, without litation, the strtue
and operations of the Corporate Respondents, accountig practces and procedures of the
Corporate Respondents, accountig practices and procedures relatig to the sale of the
chaenged products, and gross revenUe and profits mae in connection with chaenged
products.

Don Atkon. Mr. Atkon may be caled to testi about without lition, stafg
of the Corporate Respondent and other logistcs relatig to the sales of the chalenged
products.

Gia Gay. Gin Gay may be caned to test about, wiout litation, the maetig
operations of the Corporate Respondents, the advertsing, maketig and promotion of the
challenged products, and the ro of cert individuas in connection with the marketig
of the ch8:ll ged products. 

Bodey Gay. Bodey Gay may be 'caled to testi about, without limtation, the marketig
operations of the Corporate Respondents, the advertsing, maetig and promotion of the
chalenged products, and the role of cert invidua in connection with the maketig
of the chalenged products. 

10.

11. George Evan Bybee. Mr. Bybee may be caled to tes about, wiout litation, the
negotiation of a license for Dicoman 5/Pediatropin with Sc1r Corporaton.

12. Majesc Media:. A representative of Majestc Media ;may be caled to testi about
without litation, the development of adversing for the challenged products and their
placement in varous medi

13. Nathe Chevreau Ph.D. Dr Chevreau may be called to testi about, without
litation the composition, natue and propertes of the chalenged products
substtition for the chaenged products, scientic stdies referred to in the chaenged
advertsements, certam text appea in the chalenged advertsements, and research 'and
development conducted by th Corporate Resondents and others relatig to the
chalenged products.

14. Danel B. Mowrey, Ph.D. Dr. Mowrey may be called to testi about, without litation,
the composition, natue and properties of the chaenged products, substatiation for the
chalenged products, scientlc stdies referred to in the chaenged advertsements
certai text appearg in the challenged advertsements, and research and development
conducted by the Corporate Respondents and others relatg to the chalenged products.
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OTHR WINESSES

Lawrence M. Solan, Ph.D. Dr. Solan may be caed to test about, without litation,
the meangs of cert terms Complat Counel contends are implied by the chalenged
adverting.

Paul Lehman. Mr. Lehm may be may be caled to test about, without litation,
cemi stdies, includig cadaver stueS, perormed in connection with the chalenged

. topica gel products.

DeDITech Int. A representative of DermTech Int. may be may be called to testi about
without litation, cert studies, includi. cadaver studies, performed in connection
with the chaenge topicagel products. 
Ken Shiley. Mr. Shiley may be caled to te about, without limtation, the

formulation,. fuction and/or perfqrmce of one or more of ile chaenged topical gel
prpducts.

BPI Labs. A representative of BPI Labs may be caed to test about without
limtation, the formulation, f-uction anor perormce of one or more of the chaenged
topical gel products.

Dr. Bruce Fromme. Dr. Fromme maybe .caled to test about, without litation, the
acqmsition of certai rights relatig to the challenged products.

Dr. Fran Grenway. Dr. Greenway may be 'caled to test about, without litation
certai clical studies conducted in connection with the chaenged topical gel products.

Edward Popper. Mr. Popper may be caled to test about, without litation cert
consumer sueys conducted in connection with the chaenged product Derm
C. Livieri. Dr. Livieri may be caled to test about, without litation, certain clical
stues conducted in connection with the chaenged product PediaLean.

10. Respondents reserved the right to ' . as a witness at tr any individuals involved in the
evaluation and/or reguaton of the products identied in the COllplai includig but not

lited to. the U.S. Food and Drug Admtration and the Natona Intitute of Health.

PERSONS AFJATED WI COMPLAI COUNSEL

Steven Heymfield, M.D. Steven Heymfield may be caled to testi about, without
liation, the chaenged products Leptopri Anorexand PediaLan the substatiation
supportg the representaons alegedy made about these products in the chale:Qged
advertsements and the appropriate stadads for effcacy and safet clai made 
advertseI;ents for dieta supplements andlor weight control products (this designtion
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is being made subject to, and without waiver of, Respondents' pendig motion to strke
or otherwse lit testony). 
Robert H. Eckel, M.D. Robert Eckel may be caled to tes about without litation..
the chaenged topical gel products DennRlin, Tumy Flattenig Gel and Cuttg G the
substtiation supportg the representations alegedy made about these products in the
chalenged advertsements and the appropriate stdards for effcacy aDd safty clai
made in advertsement for dieta supplements and/or weight control products. Robert
Eckel may also comment on the opinons of Dr. Danel Mowry (ths desgnation is being
mae suject to, and without waiver of, Respondents' pendig motion to ste 
otherwse lit tesony). 
Michael B. Ma, Ph.D. Michael Mas may be caled to test about, without
lition, the aleged facial meangs of the chaenged advertsements and the standads
used to interpret 'adverisements (ths deignation is being mae subject to; and without
waver of, Resp ndents' pending motion to st or otherwse lit testony).

Geoffey D. Nunberg, Ph:D. Geoffey Nunberg may be caled to. testi about, without
limtation, whether the lane used in the advertements and promotiona materials for
the product PediaLan support Complait Counel' s alegaons relatig to the meangs
of the chaenged advertsements and the stdads used to interret advertements (ths
designtion is being made subject to, and without waver of, Respondents' pendig
motion to stre or otherwise limt testiony).

Timothy 1. Milis. Mr. Mur may be caled to. testi about, without litation,
testony provided regardig the "reasonable basis" and " competent and reliable

. evidence" stadards and the stdads used to interpret advertsements.

Richad Cleland. Mr. CI land may be: caJed to test about without litation, the
reasonable basis" and "competent and reliable" evidece stdad, comments made at

the Uta Natual Products Association semiar, an the stdads used to interpret
advertsement.

Respondents reserve the right to cal as a witness at. tral any indiVidua curently or
fOlmerly employed by the Federal Trade Commssion concenrig the invesgation or
prosecuton of ths admtrative action, the' "reasonable basis" and "competent and

. reliable" evidence stdard, and the stadads used to interpret advertisements, includg.
but not lited to, Walter Gross, Joshua S. Miard, Jonathan Cowen, Richard Clelan
Timothy J. Muris, Mozelle W. Thompson, Oron Swdle, Thomas B. Lea, Pamela
Jones Harbour, Howard Beales, il, Denise Owens and Kevi Towers.

Resondents reserve the right to cal as a witness at tral any individual not mentioned
above who is (a) identied on any of Complat Counel's wimess lits; (b) deposed
durg discovery or in the underlyig investgation; or (c) caled by Complait Counel to
testi at tral. 



Respectfy submitted,

. Jeffey D. Feldm
Todd L. Malyn
GregoryL. Hiyer 
ChrStopher P. Deme1rades
FeldmanGale, P.A
Miam Center

, '

th Floor
201 South Biscayne Blvd.

. Miam Florida 3131
Tel: (305) 358..500l
Fax: (305) 358-3309

Attorneys for Respondents Basic
ReSearch, LLC, A.G. Waterhouse, LLC,
Klein-Beck r USA, LLC, Nutrsport,
LLC, Savage Dermalogic Laboratories,
LLC and Ban, LLC

...------
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DATED th 1L day of 2005.

BURIDGE & WTCHLL

Richad D. Burbidge
Attorneys for Respondent Denns Gay

______n
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f(ONALD F. PRICE '
PETERS SCOFIELD PRICE

Professional Corporation

340 Broadway Centr

111 Eas Broadway
Salt Lake . City I Utah 84111
Telephone: (801) 322 2002
Facsimile: (801) 322-2003
E-mail: rfp(gpsplawyers.com

. .

Attorneys for Respondent Daniel B. Mowrey



.....-". - ----,--- .

Michell K. Friedlander
c/o Complice Deparent
5742 West Harold GaDrve
Salt Lake Cit, Utah 84116
Telephone: (801) 414-1800
Facsile: (801) 517-7108

Pro Se Respondent

-. . 

n. . - 

-- - -. .
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CERTIFICATE OF SERVICE

I HEREBY CERTIY tht a tre and correct copy of the foregojng was provided to the
followig pares ths 18th day ofFebtu 2005 as follows:

(1) One (1) copy via e-mai athment m Adobenl " format to Commsion
Complait Counel. Laureen KEtm. Joshua S. Miard, and Laura Schneider care of

lkpin.l!ov. imilard ft.gov: rrchadSOD gOV: Iscbneider(g.l!v with one (1) paper

col-esy copy via U. S. Post Servce to Laureen Kapm. Buru of Conser Protection,
Federal Tl"8de Commssion, Suite NJ-2122, 600 Pennylvana Avenue W., Washigton, D.
20580;

(2) Two (2). copies by Feder Express to Admstrative Law Jude Stephen. J.

McGui, Federal Trade Commssion, Room H-104. 600 Pennsylvana Avenue N.
Washigton, D.C. 20580;

(3) One (1) copy via United Sttes Postal Servce to Stephen Nagi, Esq.. Nagi
Gaop & Figueredo. 3225 Avition Avenue, Suite 301 , Miam, Florida 33131. 

(4) One (1) copy via Unied States Postal Service to Richad Burbidge. Esq.
Jefferson W. Gross. Esq. and Andrew J. Dymek, Esq. Burbidge & Mitchell, 215 Sout State
Street, Suite 920. Salt Lake City. Uta 84111 , Counsel for Demrs Gay.

(5) One (1) copy via United States Postal Servce to Ronad F. Price, Esq. . Peters
Scofield Price, A Professiona Corporation, :340. Br()adway Centre; 111 .East Broadway. Salt

e City, Utah 84111, Counel-for Danel B. Mowrey. 

(6) One (1) copy via. Uirted- States PostiI;:Sel'Vce"1.t)", MitchellX; ,'Fried1ander . 5742
West Harold Gat1y Drive.. Salt Lake City, Utah .84111

. .

Pro' Se. 

-___0. 
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UNTED STATES OF AMERICA
FEDERA TRAE COMMSSION

OFFICE OF ADMISTRTIV LAW JUDGES
WAS-HIG-'f6N,D;e.

:r(.

In the Matter of

BASIC RESEARC LLC
G. W ATERBOUSE, LLC

KLEIN-BECKER USA, LLC
NUTRSPORT, LLC
SOY AGE DERMOGIC LABORATORIS, LLC
BAN LLC
DENNS GAY
DANL B. MOWRY
MITCHELL K. FRDLANER

PUBLIC

Docket No. 9318

Respondents

RESPONDENTS' FIAL PROPOSED WITNESS LIST J; . .

Puant to the August 4, 2005 Schedulg Order, Basic Research, LLC, A.G.

Waterhouse, LLC; Klein-Becker USA, LLC; Nutrasport, LLC; Sovage Denalogic

' .

Laboratories, LLC; Ban, LLC; Denns Gay; Danel B. Mowrey, Ph. ; and Mitchell K.

of individuals who may be caled upon to testifY, by deposition or live testimony, at tral.

Friedlander (collectively "Resondents ) hereby submit their Final Proposed Witness list

Resondents reserve the right: (1) not to call any of the persons listed herein to tesfY at

the hearg, as circumstances may warant; (2) to call as a witness any person identified

as a witness by Complait Counsel, all of whom are hereby designted for that purose;

(3) to supplement or amend ths witness list to add any individual for the purposes of

establishig the authenticity or admssibilty of docmnents; (4) to call any witness by

deposition only pursuant to the tens of the Scheduling Order; (5) to cal any witness to

testifY on any subject addressed in deposition; and (6) to supplement or amend ths

...__.._. --_ ._.



witness list to add rebuttal witnesses or any other witness permtted by the Commission

Rules of Practice or the ters of the Scheduling Order.

PERSONS AFFIIATED WITH RESPONDENTS

CASE IN CmEF

1. Denns W. Gay. Mr. Gay may be called to testify about, without limitation, the

history, strctue and operations of the Corporate Respondents, the relationship

between the marketig and promotion of the challenged products, a system

established for substantiation, review, compliance, and approval of

adversements and communication materials, the role of certai individuals il

connection with the chalenged products, the investigation by the FTC and the

impact of the invesgation and proceedings on the Corporate Respondents.

2. Carla Fobbs. Ms. Fobbs may be called to testfy about, without limtation, the

operations of the Corporate Resondents, the challenged products, the advertising,

marketng and promotion of the challenged products, the role of cerai

chalenged products, cutomer complaits, complients and inquies made about

-' i

individuals in connection with the chalenged products, compliance measures

taken regardig the challenged products and the adversing thereof, retu of the

the challenged products and the advertsing thereof, document handling and

retention, the investigation by the FTC and the impact of the investgation and

proceedigs on the Corporate Respondents.

or his knowledge about, without limitation, the challenged products, the role of

3. Mitchell K. Friedlander. Mr. Friedlander may be caned to testi about his role in

cerai individuals in connection with the challenged products, certai asects of



.. _._--_.

the advertsing, marketing, and promotion of the challenged products, the

1--

intended meanngs of the challenged advertsements, the substantiation provided

for the challenged advertsements, conser resonse to the challenged products

the investgation by the FTC and the impact of the invesgation and proceedings

on the Corporate Respondents.

4. Michael Meade. Mr. Meade may be caled to testify about, without limitation, the

history, strcte, and operations of the Corporate Respondents, the relationship

between the Corporate Resndents and certain individuals, the challenged

. products, the advertsing, marketig and promotion of the challenged products

the role of cerain individuals in connecton with the chaJlenged products, quality

control of challenged products, fOITmlation aId manufactue of the challenged

products, and the active ingredients contaied in the challenged products.

5. Jeffey A. Davis. Mr. Davis may be called to testify about, without limitation, the

drafng and editig of prit or other advertsements or promotional materials for

the challenged product.

6. Gar L. Sandberg. Mr. Sandberg may be called to testify about, without

limitation, the placig of advertsements or promotional materals of the

challenged products in cerain electronic media, such as television and radio.

7 . Val Weight. Mr. Weight may be caled to tesfy about, without limitation, the

strcte and opertions of the Corporate Respondents, accoiltig practces and

procedures of the Corporate Respondents, accounting procedures to the sale of the

challenged products, and gross revenue and profits made in connection with

challenged products.



8. Don Atknson. Mr. Atknson may be caned to testify about, without limitation

stafng of the Corporate Resondents and other logistics relatig to the sales of

connection with the marketig of the challenged products.

the challenged products.

9. Gina Gay. Ms. Gay may be called to testify about, without limitation, the

marketing operations of the Corporate Respondents, the adversing, markig and

promotion of the challenged products, and the role of cerai individuals in

connection with the maretig of the challenged products.

10. Bodee Gay. Mr. Gay may be caled to testify about, without liitation, the

marketing operations of the Corporate Resondents, the adversing, marketing,

and promotion of the chanenged products, and the role of certai individuals in

11. George Evan Bybee. Mr. .Bybee may be called' to tesfy about, without

limtation, the negotiation of a license for Dicoman-5/ediatropin with Schi
Corporation.

0 i

12. Majestic Media. A representative of Majestic Media may be caled to testify

about, without limitation, the development of advertsing for the chalenged

products and thei placement in varous media.

13. Nathalie Chevreau, Ph.D- Dr. Chevreau maybe caled to tesfy about, without

limitation, the composition, natue and properes of the chalenged products

substantiation for the challenged products, scientific studies refered to in the

challenged adversements, cerai text appearg in the challenged

adversements, the development of the PediaLean website, and research and

development conducted by the Corporate Respondents and others relatig to the

---
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challenged products.

14. Danel B. Mowrey, Ph.D. Dr. Mowrey may be called to tesfy about, without

limitation, the composition, natue, and propertes of the challenged products

substantiation for the chalenged products, scientific studies refered to in the

adversements, the development of the PediaLean website, the exper report and

challenged adversements, cerai text appearg in the challenged

opinon that he has provided and research and. development conducted by the

Corporate Respondents and other relating to the challenged product.

B. OTHER WITNSSES

1. Lawrence M. Solan, Ph.D. Dr. Solan may be called to testify about, without

limtation, the meangs of certain ten Complaint Counsel contends are implied

by the challenged adversing.

2. Paul Lehman. Mr. Lehman may be called to testify about, without limitation

certai studies, including cadaver studies, perormed in connecton with the

challenged topical gel products.

3. DerTech Int. A representative ofDennTech Int. may be called to testify about

without limtation, certai stdies, includig cadaver studies, perormed in

connecton with the challenged topical gel products.
:& t

4. Ken Shiley. Mr. Shiley may be called to testfy about, without lmntation, the

formulation, fuction and/or performance of one or more othe chalenged topical

gel products.

5. BPI Labs. A representative of BPI Labs maybe called to testify about, without

limitation, the formulation, fuction and/or perormance of one or more of the

."- - 
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challenged topical gel products.

6. Dr. Bruce Fromme. Dr. Fromme may be called to testfy about, without

limitation, the acquisition of certain rights relatig to the challenged products.

certai consuer surveys conducted in connection with the challenged product

7. Dr. Fran Greenway. Dr. Greenway may be called to testify about, without

limitation cer clincal studies conducted in connection with the challenged

topical gel products.

8. Edward Popper. Mr. Poppper may be called to testify about, without limtation

Denalin.

9. C. Livier. Dr. Livier may be called to testify about, without limitation cerai

clinical studies conducted in connection with the challenged product PediaLean.

10. Resondents reserve the right to call as a witness at tral any individuals involved

in the evaluation and/or regulation of the products identified in the Complait,

including but not limited to, the U.S. Food and Drg Admstation and the

National Institutes of Health.

;; i

C. PERSONS AFIATED WITH COMPLAINT COUNSEL

Respondents herby identify persons afliated with Complaint Counsel that

Respondents may examne as witnesses at hearng. By identifyng those witnesses

below, Respondents have not waived any right to object to the qualfications of each

witness should they be offerd as an exper by Complait Counsel, to object to the scope

of the witness ' testony as beyond their area of expertse and limt it, accordigly, to

impeach or otherse rebut the testimony of those witnesses.

1. Steven Heymsfield, M.D. Dr. Heymsfield maybe caled to testify about, without
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limitation, the challenged products Leptoprin, Anorex, PediaLea, the

substantiation supportg the representations allegedly made about those product

in the challenged adversements and the appropriate standars for effcacy and

safety clais made in adverisements for dietary supplements and/or weight

contrl products.

2. Robert H. Eckel, M.D. Dr. Eckel may be called to testify about, without

liitation, the challenged topical gel products Dermalin, Tmny Flatteng Gel

and Cuttng Gel; the substantiation supportng the representations allegedy made

about those products in the challenged adversements and the appropriate

standards for effcacy and safety claims made in adversements for dietar

. supplements and/or weight control products.

3. Michael B. Mais, Ph.D. Dr. Mazs may be caled to tesfy about, without

limitation, facial meang, the challenged adversements, and the appropriate

standards used to interret adversements.

4. Geoffey D. Nunberg, Ph.D. Dr. Nunberg may be called to testify about, without

limitation, whether the language used in the adversements and promotional

materals for the product PediaLea suort Complait Counsel's alegations

relatig to the meangs of the challenged advertsements and the standards used

to interret advertsements.

5. Timothy J. Muris. Mr. Moos may be called to testify about, without limtation

tesony provided regardig the "reasonable basis" and "competent and reliable

evidence" standards and the standards used to interpret adversements.

6. Richard Cleland. Mr. Cleland may be called to testify about; without litation



the "reasonable basis" and " competent and reliable evidence standards

comments made at the Utah Natual Products Association Semnar, and the

standards used to interpret advertsements.

7. Respondents resere the right to call as a witness at tral any individual cuently

or fonnerly employed by the FTC 'concerng the investigation or prosecution of

this administative action, the "reasonable basis" and "competent and reliable

evidence standard, and the standards used to interret advertsements

including,but not limted to, Walter Gross, Joshua S. Millard, Jonathan Cowen

Richar Cleland, Timothy Murs, Mozelle W. Thompson, Orson Swidle

Thomas B. Lear, Pamela Jones Harbour, Howard Beales, II, Denise Owens, and

Kevi Towers.

8. Respondents reserve the right to cal as a witness at tral any individual not

mentioned above who is (a) identified on any of Complait Counsel's witness

lists; (b) deposed durg discover or in the underlying investigation; or (c) called

by Complaint Counsel to testify at tral.

REBUTTAL WITNSSES

Respondents hereby identi the followig individUas that Resndents may

choose to call as rebuttal witnesses in response to Complaint Counsel' s witnesses

testiony. The individuals listed below are not a par of Respondents' case in chief.

Resondents anticipate calling them should the Complait Counsel' exer' testiony

mior that of thei deposition testiony. Rebuttal expert witnesses are essential for the

Respondents to present their defense. 
E. Secretar of Labor v. DeSisto. 929 F.2d 789,

796 (1st Cir. 1991)(the cour' s witness limtation. constituted an abuse of discreton in that

- __
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it prevented pares ITom presenting suffcient evidence on whicQ to base a reliable

judgment)(citig Marn v. Weaver. 666 F.2d 1013 , 1020 (6th Cir. 1981)(abuse of

discretion to exclude rebuttal witness), cer. denied, 456 U.S. 962 102 S.Ct. 2038, 72

L.Ed2d 485 (1982)( citations omitted)); Mwphv v. Magnolia Electrc Power Association.

639 F.2d 232, 235 (5th Cir. 1981)(citing DeMarnes v. KLMRoyal Dutch Airlies. 580

2d 1192, 1201-02 (3d Cir. 1978)(enorto exclude crtical expert testinwny when no

prejudice to opposing par evident)( citations omitted)).

1. Stephen C. Alder, Ph.D. Dr. Alder may be caled to testify, without liitation, on

the analysis of statistcs in the testiony of Complait Counsel's witness Dr.

Stephen Heymsfield in his assessment of the scientific evidence relatig to the

effcacy ofPediaLean, Leptopri, and Anorex.

2. Are Astrp, MD. Dr. Astp may be caled to testify, without limitation, on the

scientific analysis in the testiony of Dr. Stephen Heymsfield relating to the

effcacy ofPediaLean, Leptopri and Anorex.

3. Michael John Glade, Ph.D. Dr. Glade may be caled to testify, without limtation,

on the scientific analysis in the testiony of Dr. Stephen Heymsfield relatig to

the effcacy ofPediaLean Leptopri and. Anorex.

4. Xiaoyig Hui, M. , M.S. Dr. Hui may be called to testify, without limtation, on

the testiony of Dr. Robert Eckel relatig to scientific evidence concering the

penetrtion and effect of amophyllin in the Tumy Flattenig Gel, Cutg Gel

and Deral product.

5. Howard I. Maibach, M.D. Dr. Maibach may be called to testfy, without

limitation, on the testiony of Dr. Rober Eckel relatig to scientific evidence



concerning the penetration and effect of aminophylln in the Tumy Flattening

Gel, CUtting Gel and Dermalin products.

6. Stephen M. Nowlis, Ph.D. Dr. Nowlis may be caled to testfY, without litation

on the testimony of Dr. Michael Mazs concering consuer perception of

advertsing and statements in adversing.

7. Ronald C. Wester, Ph.D. Dr. Wester maybe caled to testifY, without limitation

on the testimony of Dr. Robert Eckel relating to scientific evidence concerng

. .

the penetration and effect of aminophyll in the Tumy Flattenig Gel, Cuttg

Gel and Dennalin products.

8. Wiliam Wilke, Ph.D. Dr. Wilke may be called to testify, without limitation, on

the testimony of Dr. Michael Mazs concerng consumer perception of

advertsing and statements in advertsing.

Yl, 

Jfonatban W. Emord

fEDJ
brd & Associates, P.

\y100 Alexander Bell Dr.
Suite 200
Reston VA 20191
Phone: (202) 466-6937
Fax: (202) 466-6938
iemord emord.com

Respectfuly submitted,

Counsel for Basic Research
LLC, A.G. Waterhouse, LLC
Klein-Becker USA, LLC
Nutrasport LLC, Sovage
Dermalogic Laboratories
LLC, and Ban, LLC
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UNED STATES OF AMRICA
FEDERA TRAE COMMSSION

OFFICE OF ADMISTRATIV LAW JUDGES
ASGTON, D.

In the Matter of

BASIC RESEARCH, LLC
G. WATERHOUSE LLC

KLEIN-BECKER USA, LLC
NUTRSPORT, LLC

. SOY AGE DERMOGIC LAORATORIS, LLC
BAN LLC d/b/a BASIC RESEARCH LLC

OLD BASIC RESEARCH, LLC
BASIC RESEARCH, A.G. WATERHOUSE
KLEIN-BECKER USA, NUTRA SPORT, and
SOY AGE DERMOGIC LABORATORJES

DENNS GAY
DANEL B. MOWRY d//a AMRICAN

PHYOTHERAY RESEARCH
LABORATORY, and

MITCHELL K. FREDLANER
Respondents

Docket No. 9318

CERTIFICATE OF SERVICE

I hereby certify that on ths 811 day of November, 2005 I caused the Respondents'

Final Proposed Witness List to be fied and sered as follows:

The Hon. Stephen J. McGuie
Chief Admsttive Law Judge

S. Feder Trade Commission
600 Pennsylvana Avenue, N.
Room H-112
Washigton, D.C. 20580

1) two paper copies delivered by hand deliver to:

2) one paper copy by hand deliver and one electronic copy in PDF format by
electronic mail to:

Laureen Kapin
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Joshua S. Millard
Laura Schneider
Walter C. Gross II

J:emuel- -:Dowo
Edwin Rodriguez

S. Federal Trade Commssion
600 Pennylvana Avenue, N.
Suite NJ-2122
Washigton, D.C. 20580
Emai: lkapin(!ftc.gov

jmilard(!ftc.gov
lscbneider ftc.gov
wgross ftc.gov
Idowdy(?ftc.gov
erodrguez(?ftc.gov

Stephen E. Nagin
Nagi, Galop & Figueredo, P .
3225 Aviation Avenue
Thd Floor
Miam , FL33133-4741
Email: snagin gf-Iaw.com

Richard D. Burbidge
Burbidge & Mitchell
215 South State Street
Suite 920
Salt Lae City, UT 84111
Emai: rburidge(!burbidgeandmitchelLcom
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Ronald F. Price
Peters Scofield Price
340 Broadway Center
111 East Broadway
Salt Lae City UT 84111
Emai: rf splawyers.com

Mitchell K. Friedlander
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Email: mk55 sn.com
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CERTIFICATION OF REVIWIG OFFICIAL

I certify that I have reviewed the attached public filing, COMPLAINT COUNSEL'
OBJECTIONS TO RESPONDENTS' LATE DISCLOSURE OF EIGHT WITNESSES AND
ADDITIONAL PURPORTED SUBSTANTIATION AND MOTION TO STRIKE AND EXCLUDE
SUCH TESTIMONY AND EVIDENCE (Substituted Version), prior to its filing to ensure the proper
use and redaction of materials subject to the Protective Order in this er and protect against any
violation of that Order or applicable RULE OF PRACTICE.

James . K 
Associate ector, Division of Enforcement
Bureau of onsumer Protection
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I hereby certfy that onthis 16th day of December, 2005 , I caused COMPLAIT COUNSEL'
OBJECTIONS TO RESPONDENTS' LATE DISCLOSURE OF EIGHT WITNESSES AND
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Donald S. Clark, Secretary
Federal Trade Commission
600 Penn. Ave. , N. , Room R.135
Washington, D.e. 20580
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The Honorable Stephen J. McGuire
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snaginlangf-law.com
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Richard D. Burbidge
Burbridge & Mitchell
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Salt Lake City, UT 84111
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rburbidge burbidgeandmitchell.com
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Mitchell K. Friedlander
5742 West Harold Gatt Dr.
Salt Lake City, UT 84116
(801) 517-7000
(801) 517-7108 (fax)
mk555 msn.com
Respondent Pro Se

Ronald F. Price
Peters Scofield Price

310 Broadway Centre
111 East Broadway
Salt Lake City, UT 84111
(801) 322-2002
(801) 322-2003 (fax)
rfulapsplawvers.com
For Respondent Mowrey

Jonathan W. Emord
Emord & Associates, P.
1800 Alexander Bell Dr. #200
Reston, VA 20191
(202) 466-6937
(202) 466-6938 (fax)
iemord(lemord.com
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