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COMPLAINT COUNSEL’S OBJECTIONS TO RESPONDENTS’ LATE DISCLOSURE
OF EIGHT WITNESSES AND ADDITIONAL PURPORTED SUBSTANTIATION AND
MOTION TO STRIKE AND EXCLUDE SUCH TESTIMONY AND EVIDENCE

Pursuant to RULE OF PRACTICE 3.22, 3.31(b)(3), 3.38(b)(3), and 3.43(b), Complaint
Counsel moves to exclude at trial the testimony of eight witnesses not listed on Respondents’
October 2004 Expert Witness List or original February 2005 Final Witness List and to exclude a
proposed exhibit that Respondents failed to timely identify or provide to Complaint Counsel
during expert discovery and beyond. Respondents’ extraordinary delay ahd autocratic addition
of these witnesses and evidence flouts this Court’s Scheduling Order and the RULES OF

PRACTICE and lacks justification.! Moreover, the addition of new purported substantiation at

' Given their late designations, Respondents should have sought leave of the Court and
demonstrated “good cause” to add these witnesses prior to adding them to their witness list.



this late juncture will cause severe prejudice both to Complaint Counsel and the orderly
disposition of these proceedings. Accordingly, the Court should strike these new experts and
evidence and prohibit Respondents from using such evidence during trial.
BACKGROUND

The Complaint in this matter alleges, inter alia, that Basic Research and other related
companies and individuals (collectively, “Respondents”) marketed certain dietary supplements
with unsubstantiated claims for fat loss and weight loss, and falsely represented that some of
these products were clinically proven to be effective, in violation of Sections 5(a) and 12 of the
FTC Act, 15U.S.C. §§ 45 and 52. On August 11, 2004, the Court issued its Scheduling Order
setting forth general deadlines and requirements regarding witnesses. The Scheduling Order
dealt with expert witnesses more specifically and mandated a sequence of identification and
disclosure for experts, their reports, any rebuttal, and further sur-rebuttal if appropriate.

The Court’s Scheduling Order required Respondents to identify their primary experts in
October. The Court ordered the parties to identify expert witnesses in October (October 13,
2004 for Respondents) and ordered Complaint Counsel to provide expert reports in late October

and Respondents to provide expert reports by November 29, 2004.2 Pursuant to the Scheduling

Their failure to demonstrate good cause for this lengthy delay should not shift the burden of
proof. Although this Motion will set forth the bases of Complaint Counsel’s arguments
mandating exclusion, Respondents bear the burden of establishing good cause as to why their
untimely designations are justified in the first instance.

2 Respondents sought additional time to submit their expert reports both during
negotiation of the Scheduling Order and through two enlargements of time. See August 10, 2004
Hearing Transcript and August 11, 2004 letter to Court (both attached as Exhibit 1) and
November 30, 2004 and December 9, 2004 Orders on Respondent’s Motions for Extension of
Time to Provide Expert Reports. In arguing for additional time under the Scheduling Order,
Respondents’ justified their request by pointing to their need to review Complaint Counsel’s
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Order, all parties submitted their Expert Witness Lists and related background materials in
October 2004. Respondents’ Expert Witness List submission dated October 13, 2004, is
attached as Exhibit 2. Respondents’ Expert Witness List identified only three witnesses:
Edward Popper, Lawrence Solan and Daniel Mowrey. The related Curriculum Vitae suggested
that Messrs. Popper and Solan would address advertising issues and that Respondent Mowrey
would address substantiation issues.

Later it came to light that in late November 2004, Respondents and their counsel
apparently “had discussions considering the possibility of designating additional expert
witnesses” and even discussed the identity of such witnesses among themselves. Respondents’
Oppos. to Complaint Counsel’s Mot. for In Camera Rev. & Sanctions (received Septerhber 16,
2005) at 14 (attached in pertinent part as Exhibit 3). Nevertheless, Respondents ultimately
submitted only two expert reports, one from Dr. Solan on November 29, 2004 and one from
Respondent Mowrey on December 8, 2004. Respondents withdrew their designation of Mr.
Popper as»an expert witness on November 29, 2004, the day his expert report would have been
due. See December 1, 2004 correspondence attached as Exhibit 4. Respondents never added
any other experts to their expert witness list or submitted reports for any other expert witness
other than Dr. Solan and Respondent Mowrey.

The Scheduling Order specified that Rebuital reports were due in mid-December. The
Order also noted that seeking leave to submit “sur-rebuital expert reports” would be appropriate
only if Complaint Counsel’s rebuttal reports presented material “outside the scope of fair

rebuttal.” Order at p.2. Respondents never sought leave to file sur-rebuttal expert reports — not

expert reports and depose our experts.



after service of Complaint Counsel’s expert rebuttal reports and not after deposition of
Complaint Counsel’s expert witnesses.’

The Scheduling Order also contained several provisions pertinent to the parties’
obligations regarding identification of witnesses in general and expert witnesses in particular.
Paragraph 9 of the Scheduling Order stated:

The preliminary and final witness lists shall

represent counsel’s good faith designation of all

potential witnesses who counsel reasonably expect

may be called in their case-in chief. Parties shall

notify the opposing party promptly of changes in

witness lists to facilitate completion of discovery

within the dates of the scheduling order. The final

proposed witness list may not include additional

witnesses not listed in the preliminary witness lists

previously exchanged unless by order of the

Administrative Law Judge upon a showing of good

cause [emphasis added].
Paragraph 11 of the Scheduling Order also listed numerous requirements regarding the contents
of an expert designation and ensuing expert report. On December 9, 2004, the Court entered
another Order granting in part Complaint Counsel’s Motion for a Protective Order which
expressly cautioned Respondents that they had an obligation to “seasonably amend their witness
lists” and discovery responses and notify Complaint Counsel of any additions. See Order of Dec.
9,2004, at 6.

The original Scheduling Order set trial in late March 2005. Approximately one month

prior to the original trial date, on February 18, 2005, both parties submitted their Final Witness

3 Respondents’ expert depositions of three out of four of Complaint Counsel’s experts
concluded on December 30, 2004. Respondents primary deposition of Dr. Heymsfield took place
on January 11, 2005, followed by two shorter depositions on February 4" and August 30, 2005.
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Lists. Respondents’ February Witness List [attached as Exhibit 5] contained none of the eight
newly-disclosed experts. On February 18, 2005, Respondents also served their third version of
the exhibit list upon Complaint Counsel, a “corrected” version. That exhibit list did not include
RX 807, a newly-disclosed report { }

On September 8, 2005, Corporate Respondents filed a notice informing the Court that
they had retained new counsel. Subsequently, on November 8, 2005, more than one year after
the deadline to identify experts, Respondents submitted their second “Final” Witness List and
fourth iteration of their exhibit list (“Revised Witness List and Revised Exhibit List”) . The
Revised Witness List identified eight expert witnesses never previously disclosed by
Respondents as expert witnesses, along with scant descriptions of their testimony:

1. Stephen C. Adler, Ph.D. Dr. Adler may be called to testify, without limitation on

the analysis of statistics in the testimony of Complaint Counsel’s witness Dr.
Stephen Heymsfield [sic] in his assessment of the scientific evidence relating to
the efficacy of Pedial.ean, Leptroprin, and Anorex.

2. Arne Astrup, M.D. Dr. Astrup may be called to testify, without limitation, on the
scientific analysis in the testimony of Dr. Stephen Heymsfield [sic] relating to the
efficacy of PediaLean, Leptroprin, and Anorex.

3. Michael John Glade, Ph.D. Dr. Glade may be called -to testify, without limitation,:

' on the scientific analysis in the testimony of Dr. Stephen Heymsfield [sic] relating -
to the efficacy of PediaLean, Leptroprin and Anorex.

4. Xiaoying Hui, M.D., M.S. Dr. Hui may be called to testify, without limitation, on
the testimony of Dr. Robert Eckel relating to scientific evidence concerning the

penetration and effect of aminophyllin in the Tummy Flattening Gel, Cutting Gel
and Dermalin products.

* Mr. Emord had entered his first appearance on August 29, 2005 on behalf of only one of
the Corporate Respondents.



5. Howard 1. Maibach, M.D. Dr. Maibach may be called to testify, without
limitation, on the testimony of Dr. Robert Eckel relating to scientific evidence
concerning the penetration and effect of aminophyllin in the Tummy Flattening
Gel, Cutting Gel and Dermalin products.

6. Stephen M. Nowlis, Ph.D. Dr. Nowlis may be called to testify, without limitation,
on the testimony of Dr. Michael Mazis concerning consumer perception of
advertising and statements in advertising.

7. Ronald C. Wester, Ph.D. Dr. Wester may be called to testify, without limitation,
on the testimony of Dr. Robert Eckel relating to scientific evidence concerning the
penetration and effect of aminophyllin in the Tummy Flattening Gel, Cutting Gel
and Dermalin products.

8. William Wilke, Ph.D. Dr. Wilke may be called to testify, without limitation, on
the testimony of Dr. Michael Mazis concerning consumer perception of
advertising and statements in advertising.

See Respondents’ Final Proposed Witness List attached at Exhibit 6 at pp. 9-10. These

witnesses did not provide expert reports and were never deposed by Complaint Counsel. The

revised exhibit list included RX 807, a new report dated {

} Respondents had not produced this study as substantiation in support of their {

} in response to Complaint Counsel’s document requests, Respondents’-expert did not cite -
this paper in his expert report, and Respondents did not timely provide this report to Complaint
Counsel.

Between last February and November 7, 2005, Respondents have not sought leave to
amend their original “Final” Witness List to either add or eliminate witnesses. Respondents have
never sought to amend their Expert Witness List, other than to withdraw Edward Popper as an

expert witness. Following the entry of new counsel, however, Respondents now seek to add to



their expert designations and materials. Complaint Counsel move to strike these belatedly
proffered witnesses and substantiation and exclude them from trial for the numerous reasons
described below.
DISCUSSION

The Court should strike and exclude the testimony of eight newly-identified, expert
witnesses listed on Respondents’ Revised Witness List at trial because Respondents failed to
update their original expert witness list to include these experts as required by the Scheduling
Order and failed to meet the numerous other disclosure requirements pertinent to expert and
other witness testimony. Moreover, Respondents failed to list these witnesses on any prior
witness list. The Court should strike RX 807 and exclude evidence testimony related thereto
because Respondents failed to timely provide that paper to‘ Complaint Counsél. Moreover
Respondents’ expert did not reference that paper, or the work then being conducted on that paper,
in his Expert Report. Respondents’ bear the burden of demonstrating “good cause” for these late
disclosures.” Respondents’ failure to provide timely notice of these witnesses and evidence
severely prejudices Complaint Counsel because we have not had an opportunity to investigate
these experts, their reports or the alleged substantiation and conduct and realign discovery to dealﬁ :
with the numerous new issues that Respondents belatedly seek to raise in these proceedings.

Respondents attempt to avoid their obligations under the Scheduling Order by claiming

5 Respondents failure to seek leave to add these witnesses and exhibits does not remove
their burden of explaining and justifying these late additions. Because Complaint Counsel can
not anticipate all of Respondents’ arguments, Complaint Counsel will likely seek leave to
respond to these arguments in the form of a Reply. Had Respondents followed the proper
procedure, Complaint Counsel would have had a right to respond to these arguments in the form
of an Opposition.



that these witnesses will. be used “not in Respondents’ case in chief.” See Respondents’ Revised
Witness List attached at Exhibit 6 at p. 8. Instead, Respondents allege that they will seek to
introduce these witnesses as “rebuttal” expert witnesses “should Complaint Counsel’s experts’
testimony mirror that of their deposition testimony.” Id. ~Nevertheless, Respondents admit that
these “[r]ebuttal expert witnesses” are “essential” to Respondents’ defense.”® Id. In-reality, the
core of Respondents’ case in chief is its “defense” to the Complaint. So whether Respondents’
call their responsive arguments their “defense” or contrive to apply the term “rebuttal,” the
deadlines set forth in the Scheduling Order still apply. Respondents have failed to demonstrate
good cause to justify their extraordinary delay in disclosing these witnesses and evidence.

A. Respondents’ Late Designation of Expert Witnesses
Violates the Scheduling Order and the RULES OF PRACTICE

Respondents’ inclusion of new experts on their Revised Witness List, without previously

identifying them to Complaint Counsel, constitutes a clear violation of several provisions of

Scheduling Order and the Commission’s RULES OF PRACTICE.

¢ Respondents’ citation to cases that allegedly support this proposition is misplaced.
Respondents’ primary case, Secretary of Labor v. DeSisto, 929 F.2d 789, 794-795 involved
reversal of a trial court’s seemingly arbitrary ruling limiting each party to one witness each.
Other cases involved analysis under Fed. R. Evid. 403 which permits the exclusion of relevant
evidence under certain circumstances. See e.g. Martin v. Weaver, 666 F.2d 1013, 1020-21 (6"
Cir. 1981.) These cases are inapposite because Respondents’ actions do not invoke a simple
question of whether this rebuttal evidence is proper under Rule 403. Rather, Respondents’
actions involve their failure to abide by the Court’s Scheduling Order and failure to justify their
extraordinary delay in disclosing new evidence and experts. Respondents” other two cases,
Murphy v. Magnolia Electric Power Assoc., 639 F.2d 232 (5" Cir. 1981) and DeMarines v. KLM
Royal Dutch Airlines, 580 F.2d 1193 (3d Cir. 1978) involved situations where the parties seeking
to exclude expert testimony had actual notice the of expert’s identity and/or the substance of their
testimony and hence the prejudice was nominal. These cases are not applicable because here
Complaint Counsel had no such notice prior to Respondents’ Revised Witness List and still have
not received Expert Reports.



First, the Scheduling Order mandated the disclosure of expert witnesses in October and
the disclosure of all witnesses for trial in February of 2005. Respondents cannot dispute that
they failed £o meet either of these deadlines. Second, the Scheduling Order required
Respondents’ expért reports by November 29, 2004. Respondents cannot dispute that all eight
newly-disclosed experts failed to file expert reports at that time or anytime to date. Third,
Respondents waived angl opportunity to seek “sur-rebuttal” after service of Complaint Counsel’s
Rebuttal Reports in late December 2004 and the ensuing primary depositions of its experts which
concluded in mid-January 2005 by failing to move for sur-rebuttal at those times.”

Respondents have violated both the letter and spirit of Paragraph 9 of the Scheduling
Order. That Order states that the parties’ final witness lists may not include additional witnesses
not listéd in the ﬁreliminary witness lists unless allowed by order of the Administrative Law
Judge upon a showing of good cause. The Order also requires a party to notify the opposing
party promptly of changes in witness lists to facilitate completion of discovery within the dates
set forth. Although the Scheduling Order did not mandate the disclosure of expert witnesses in
the preliminary witness list, they certainly should have appeared on Respondents purported
“final” witness list provided just weeks before the original March trial date. Respondents
included eight new experts on their Revised Witnéss list without ever seeking leave of the

Administrative Law Judge in violation of 9 of the Scheduling Order, Rule 3.31(b)(3) and the

7 Respondents may argue that the second and third depositions of Dr. Heysmfield
somehow justify this tardy attempt to identify expert witnesses. However, Respondents have
provided no indication of how these depositions would somehow warrant Respondents’
entitlement to rebuttal. Given that Respondents’ have had since December 2004 to review and
examine Dr. Heymsfield’s expert and rebuttal report, the time for any permissible response has
long since expired.



spirit of the December 9™, 2004 Order. By failing to make Complaint Counsel aware of these
new witnesses before filing t.heir Revised Witness list, and failing to attempt to demonstrate,
much less show good cause, Respondents have violated yet another provision of the Scheduling
Order.

In addition, Respondents have violated both the Scheduling Order and the RULES OF
PRACTICE.by failing to submit expert reports and other materials for their new experts. Rule
3.31(b)(3) requires that, absent a stipulation or directive from the Law Judge, disclosures of the
identity of experts must be accompanied by a written report prepared and signed by the expert.
The directives in the Scheduling Oré’er for Respondents to identify expert witnesses and submit
expert reports expired more than a year ago. Even if Respondents could somehow justify these
new experts, they have failed to submit the required expert reports and all pertinent background
materials. Although they provide no reason for failing to do so, they appear to think it is not
necessary if they refer to these experts as “rebuttal experts.” As clear from Respondents’ request
to amend the initial proposed scheduling order, Respondents pressed for and received additional
time in order to “review” Complaint Counsel’s Expert Reports. Hence their responsive expert
reports are already for rebuttal purposes.

Even if the moniker of “rebuttal” was significant, the Scheduling Order prohibits
Respondents from using their new experts as “rebuttal expert witnesses.” The Scheduling Order
directives for December 13, 2004, state that Respondents have the right to submit sur-rebuttal
expert reports only if Complaint Counsel’s rebuttal reports include material outside the scope of

fair rebuttal:
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December 13, 2004 -- Complaint Counsel to identify rebuttal expert(s) and provide
rebuttal expert report(s). Any such reports are to be limited to rebuttal of matters set forth
in Respondents’ expert reports. If material outside the scope of fair rebuttal is presented,
Respondents will have the right to seek appropriate relief (such as striking Complaint
Counsel’s rebuttal expert or seeking leave to submit sur-rebuttal expert reports on behalf
of Respondents).

Scheduling Order at 2. Respondents have not identified a single instance where Complaint

Counsel’s rebuttal reports went beyond fair rebuttal and, in any event, the time to have done so

has long expired. In fact, Respondents never sought leave to file sur-rebuttal reports. Therefore,

Respondents have no right to designate sur-rebuttal experts or submit sur-rebuttal reports now.®

B. Respondents Cannot Show Good Cause for
Adding Expert Witnesses at This Late Date

Having had more than a year to scrutinize Complaint Counsel’s expert reports and almost
that long to review rebuttal reports, Respondents can not justify their delayed disclosures of
experts and evidence and such delay should not be condoned by the Court. Good cause is
demonstrated if a party seeking to extend a deadline demonstrates that a deadline cannot
reasonably be met despite the diligence of the party seeking the extension. Bradford v. Dana
Corp., 249 F.3rd. 8078, 809 (8" Cir. 2001); Sosa v dirprint Sys., Inc., 133 F.3d 1417, 1418 (1 ™
Cir.1998); Fed. R. Civ P. 16, Advisory Committee Notes (1983 amendment). }

Respondents did not act diligently to identify these experts and disclose the new

substantiation. The magnitude of Respondents’ failure to give prompt notice of their new

® Respondents’ late designation of RX 807 also violates the Scheduling Order because
Respondents failed to identify this study as substantiation in support of their claims for the {
} during the pre-complaint investigation, failed to provide this study to Complaint
Counsel during discovery and failed to include it on their pre-trial exhibit list filed last February.
Accordingly, Respondents should not be permitted to introduce such evidence at trial. See
Scheduling Order at 10 and Rule 3.38(b) (3).
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experts witnesses becomes apparent when we consider the many opportunities Respondents had
to select their experts in compliance with the Scheduling Order. The parties submitted their
expert witness lists in October 2004. Respondents received reports from all four of Complaint
Counsel’s experts by October 20, 2004. They received rebuttal reports by December 30, 2004.
Respondents completed their primary depositions of Complaint Counsel’s experts by January 11,
2005. They completed all but the last of Dr. Heymsfield’s depositions by February 4, 2005.
Respondents submitted their Final Witness List on February 18, 2005, little more than a month
before the originally scheduled trial date. Respondents informed Complaint Counsel and the.
Court that these were their witnesses. Yet after objecting to earlier trial dates due to conflicts,
Respondents have used the last 10 months after the close of expert discovery, to find new experts
without showing cause that such a delay was reasonable despite diligence in attempting to meet
the Court-ordered deadline. As established by this witness list, no information prior to February
18, 2005 justified adding any additional witnesses for sur-rebuttal or else they would have
included these new expert witnesses on their then-final witness list. Yet incredibiy,
Respondents’ recently Revised Witness List includes eight new experts.

Respondents had ample information upon which to select new experts and update their
expert witness list when they received Complaint Counsel’s experts reports. Thirteen months
have elapsed since Respondents received our expert reports. Now Respondents claim that the
depositions of our experts made them aware of the need for new experts. This statement ignores
the timing and the substance of these depositions. Except for the third deposition of Dr.
Heymsfield, nine months have passed since Respondents completed their depositions of our

experts. Yet they provide no explanation for this delay. Furthermore, even if these depositions
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took place yesterday, Respondents have not even attempted to explain how the deposition
testimony justifies the need for untimely experts.” With regard to Dr. Heymsfield, although
Respondents’ questions have ranged far from his expert report, Respondents cannot use their
own deposition questions on peripheral topics to bootstrap their argument that sur-rebuttal is
somehow necessary. Nothing has changed the substance of Complaint Counsel’s four expert
reports.

C. Precedent Supports Exclusion of Respondents’ New Expert Witnesses
Based On Violations of Pre-trial Notice Requirements And Prejudice

Administrative precedent and federal case law support refusal of Respondents’ attempt to
disrupt these proceeding by adding new expert witnesses. Although exclusion of testimony
should be considered carefully, Courts have excluded testimony under similar circumstances.
See Praxair, Inc. v. ATMI, Inc., 2005 WL 2994539 at *4 (D. Del. 2005)(court excluded
supplemental expert report filed close to a month after discovery had closed citing lack of
justification for delay and disruption to the trial process); Perkasie Indus. v. Advance
Transformer, 143 FR.D. 73 (E.D. Pa 1992). Courts have reéognized that flouting discovery
deadlines not only causes harm to one particular case, it causes substantial harm to the judicial

system. Id. at *5.

9 Respondents were apparently reconsidering their need for experts last year shortly
before November 29, 2004, when they had discussions about experts, including (apparently)
scientific experts. See Respt’s Opp. to Mot. for In Camera Review and Sanctions at 14.
Respondents withdrew their advertising expert as a witness; now, they have changed their minds
and want to add an advertising expert. However it is unlikely that the cursory depositions of
Complaint Counsel’s advertising experts Messrs. Mazis and Nunberg contributed to this latest
change of heart. The depositions lasted less than an hour, and a mere 15 minutes, respectively.
Respondents barely questioned either expert on the substance of their report and neither expert
submitted a rebuttal report. Any suggestion that these year-old depositions justifies sur-rebuttal
strains belief.
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Prior rulings by the Commission’s Administrative Law Judges (“ALJ”) support exclusion
of Respondents experts based on Respondents pertinent violations of the Scheduling Order. For
example, in Dura Lube, the ALJ barred one of Complaint Counsel’s witness from testifying as an
expert because Complaint Counsel did not desigpate the witness as an expert witness. Even
with a month left in discovery (and presumably months more until trial), the Administrative Law
Judge barred the expert testimony because of the failure to timely designate the witnesses as
experts. Dura Lube, No. 9292, 1999 FTC Lexis 253, Order on Respondents’ Motion to Exclude
Witnesses (Dec. 8, 1999) . Also, in Automotive Breakthrough Sciences, the Administrative Law
Judge struck seventy six witness from Resbondents’ witness list because their names were
submitted out of time and on the eve of trial. Automotive Breakthrough Sciences, No 9275,1996
FTC Lexis 461, Order Striking Witnesses (Oct. 15, 1996), The Court condemned the late
addition as exactly the type of “game-playing” that the federal courts condemn by excluding such
last minute witnesses from testifying at trial. Id.

Likewise, federal case law supports exclusion of Respondents untimely proffered expert
witnesses. The courts generally consider the following factors when determining whether to
exclude testimony for violations of pre-trial notice requirements: (1) the ability of the party to
have discovered the witnesses earlier; (2) wilfulness of the party’s failure to comply with the
court’s order; (3) the party’s intent to mislead or confuse his adversary; and (4) the importance of
the excluded testimony. Praxair at *4; Perkasie Indus. v. Advance Transformer, 143 FR.D. 73
(E.D. Pa 1992).

In striking the proffered expert report, the district court in Praxair noted that Defendant’s

alleged justification “should have been evident months ago when the expert reports were filed.”
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Praxair at *5. The district court rejected the notion of exteﬁding discovery as too disruptive of
the pre-trial process. Id. The district court also rebuffed attempts to add “rebuttal” witnesses
that defendants failed to identify on their witness list, concluding that the declarations at issue
were not really in rebuttal of any facts presented and were presented too late, in violation of the
local rules. Id.

One court has analyzed these factors in circumstances that are strikingly similar to
Respondents’ untimely attempt to add new expert witnesses. The court found that each of the
four factors militated against permitting the late-named experts to testify. See Perkasie, 143
F.R.D. 75-77. First, the court found that plaintiff’s failure to explain its failure to comply with
the established schedule was evidence of bad faith and wilfulness. Second, it found that the
short notice .— two months before trial — was “inadequate” and risked rendering the defendant
“unable to effectively anticipate the approach taken by [plaintiff’s] experts or the data on which
they will base their opinion at trial.” Id. at 76. Third, the court found that, although the
defendant could eliminate this prejudice, it would have to depose three experts, retain new
experts and realign its strategy. This was found to be “unduly prejudicial and patiently unfair. . .
. Id. At 77. The Court emphasized that a “[a] party is not permitted to postpone identification OE "
its own witnesses and the substance of their testimony until a critical point in the proceedings at
which it will become extremely burdensome for his opponent to prepare effectively to meet
them.” Id. at 76-77. Fourth, the court refused to grant a continuance in this situation “lest its
orders be regularly disregarded.” /d.

Respondents’ untimely attempt to add eight new expert witnesses fits within the court’s

analysis in Perkasie. First, Respondents could have discovered these witnesses months and
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months ago. Although they appear to suggest that they recognized their need for new experts
when they deposed Complaint Counsel’s experts, Respondents have not explained why they
waited so long after our experts were deposed to identify these new experts. Respondents
attempt to cloak these individuals as “rebuttal” provides no shield either.

To begin, simply asserting they would not present their proposed experts during their
“case in chief” but would merely seek to “rebut” what our experts testified to in deposition is no
more than a game of semantics. Respondents case in chief consists primarily of their attempt to
rebut Complaint Counsel’s evidence after Complaint Counsel has presented its case. Even
Respondents’ counsel acknowledged this point when he stated that this matter was
“fundamentally an advertising substantiation case” and requested a schedule that required
Complaint Counsel to disclose its experts and reports before Respondents. See Exhibit 1 at
Transcript p. 10. Even if these new experts would only testify regarding Complaint Counsel’s
Expert Rebuttal Reports, Respondents should have identified any issues warranting rebuttal
months ago because Respondents have had expert and rebuttal reports for almost a year.
Tellingly, Respondents admit they could have discovered additional expert witnesses a year ago
because they had considered the possibility of designating additional experts as early as last
November. See Resp’ts Oppos. to Mot. for In Camera Rev. at Exh. 3. The facts surrounding
Respondents untimely expert designation demonstrate that their failure to comply with Court’s
Scheduling Order is willful and deliberate. Although the decision to attempt to add eight new
experts may have been prompted by new counsel Corporate Respondents retained this past
August, change of counsel is not a legitimate reason for allowing such violations of the

Scheduling Order.
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Second, Complaint Counsel are surprised and prejudiced by Respoﬁdents’ addition of
eight new experts after almost a year after discovery closed, coinciding with the winter holidays.
Respondents have not disclosed these witnesses in accord with Scheduling Order and RULES and
have failed to provide reports and other materials. Consequently, Respondents have deprived
Complaint Counsel of the opportunity to take depositions, reconsider our designation of experts,
identify rebuttal experts and prepare rebuttal reports, and realign our written discovery.
Respondents actions effectively blind side Complaint Counsel and deprive us of the tools
necessary for a fair airing of the issues, testimony and evidence they now seek to introduce into
this matter . The timing for expert discovery set forth in the Scheduling Order was intended to
prevent the very predicament that Respondents seek to create.

The Court should reject any arguments that sufficient time exists to allow review and
analysis of any future reports and deposition of the new witnesses. First, the parties are preparing
for trial and in that regard each side has designated hundreds of exhibits and dozens of witnesses.
The parties will shortly address the in camera issues which may involve expansive designations
of hundreds of documents by Respondents and will require careful review and analysis by
Complaint Counsel. In addition,. Complaint Counsel is still entitled to depose Respondent
Mowrey and will schedule that deposition after the Court rules on itvaotion for In Camera
Review and Sanctions. Further, the parties still need to prepare and submit pre-trial briefs and
prepare for what will likely be a lengthy and hotly-contested trial. Finally, Complaint Counsel’s
experts have extremely busy schedules and the time required to review such reports and provide

feedback to counsel would prove burdensome in terms of both scheduling and expense.
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More importantly, however, these proceedings have been delayed until March primarily
to accommodate Respondents’ counsels’ schedules. It would be patently unfair to allow
Complaint Counsel’s cooperation on scheduling to create an opportunity for Respondents to flout
the rules. The Court should not reward Respondents when their conduct so clearly prejudices
Complaint Counsel.

At this late date, it would be unreasonable to force Complaint Counsel to conduét
discovery and reevaluate our trial strategy to prepare for eight new expert witnesses because
Respondents ignore the Court’s Rules. Lastly, it is obvious that inserting new experts at this
point would disrupt these proceedings and is clearly at odds with the Commission’s RULES OF
PRACTICE, which contemplate the “orderly and expeditious disposition of the proceeding.”
RUL-ES OF PRACTICE, 3.21(b).

D. The Court Should Exclude Respondents’
Late Disclosure of Alleged Substantiation

The Court should exclude Respondents’ exhibit RX 807, a {
} This study appeared on Respondents’ latest Exhibit List dated
November 8, 2005. However, Respondents did not include this study on their February Exhibit
List filed just weeks before the original trial was originally scheduled to start and did not provide
this document during discovery.
Complaint Counsel’s June 2004 document request demanded at Specification 4:
All documents and communications referring or relating to the
efficacy of the challenged products or their ingredients (including
but not limited to tests, reports, studies, scientific literature, written
opinions, and any other documents referring or relating to the

amount, type, or quality of testing or substantiation) that are relied
upon as substantiation of efficacy claims or that tend to refute
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efficacy claims in promotional materials for any of the
challenged products, including the claims alleged in the
Complaint (9 14, 17, 20, 23, 25, 28, 31, 33, 37, 40, and 42)
regardless of whether you contest that those claims were made.

Nevertheless, Respondents did not produce this study or documents relating to this study during
the discovery period.

Moreover, Rule 3.31(b)(1) required the parties to provide in their initial disclosures the
identity and contact information of “each individual likely to have discoverable information”
relevant to the Complaint or Respondents’ defenses. Respondents’ Initial Disclosures listed the
names of many authors appearing on studies they alleged constituted substantiation for their
claims concerning the Challenged Products. However, Respondents never disclosed any of the
authors appearing on RX 807. Moreover, RX 807 identifies { } as Basic Research’s
representative. Yet Respondents failed to identify { } as an individual likely to have
discoverable information in its Initial Disclosures. Respondents’ actions contravene the intent of
the Court’s December 9, 2004 Order reminding Respondents of their obligation to “seasonably
amend” witness lists and discovery responses.

Rule 3.31(b)(3) also requires that the parties’ Expert Report contain “a complete
statement of all opinions to be expressed and the basis and reasons therefor.” Respondent
Mowrey’s Expert Report neither discussed nor referenced this study. Moreover, Respondents’
Expert Report failed to disclose that such a study was in the works. Finally, the study itself is
dated { }. Respondents should have provided this study to Complaint Counsel months
and months ago yet they chose to strategically delay its disclosure.

Such delayed disclosure prejudices Complaint Counsel because we have not had the
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on Respondents regarding the study. As an example, this paper did not just emerge as a final
product. Respondents and third .pa.rties likely possess background correspondence, data and
information regarding the study and its methodology and outcome. Further, we have been
deprived of the opportunity to allow our own experts to review the study, and conduct pertinent
depositions. For example, had we known of { } participation, we might have
deposed him. To engage in these pursuits now would result in a significant distraction for our
pre-trial preparations and cause an undue diversion of our time and resources. Having failed to
abide by the Rules of Practice, the Court should exclude Respondents use of the Study and any

testimony related thereto at trial.
CONCLUSION

For the reasons set forth above, and in the interest of fairness, efficiency and economy,
this Court should grant Complaint Counsel’s Motion to Strike.

Respectfully submitted:

Laureen Kapin (202) 326-3237
Lemuel W.Dowdy  (202) 326-2981
Walter Gross, III (202) 326-3319
Joshua S. Millard (202) 326-2454
Edwin Rodriguez (202) 326-3147
Laura Schneider (202) 326-2604

Dated: December 16, 2005
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FELDMANGALE

INTELLBECTUAL PROPERTY LAW

MIAM! CENTER, 19™ FLOOR
201 SoUTH BISCAYNE BOULEVARD
M), FLOIDA 33131433;

TeLs J05.358.5001

FAx: 3053583309

REFLY TO1 MiAm1 OFFICT
PNOMENANE WEST, SUITE 3

£80 WesT FIRsT STREET E-MAIL JFeldmen@FeldmmGele.eom
Los ANGELES, CALIFORNIA 50012

TELs 213.625.5992 :

PAx: 213.625.5593

wwie.FaldmonQale.com

August 11, 2004

ACS, REGULAR U.S. MALL

The Honorable Stephen J. McGuire
Federal Trade Co sion

Room H-106

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Re:|  Inthe Mutter of Basic Research, et al. adv. FTC
Docket No.: 9318

‘Dear Judge McGui

Lead Oouu_”mu» Councel and I have made significant progress on an Agreed Scheduling
Order. However, two un-resolved issues remain: (1) the date Respondents must disclose their
expert witness reports; and (2) the date Complaint Connsel must disclose rebuital sﬂmuu All
other deadlines H_B\_n heen resolved. )

As explained at the Scheduling Conference, Respondents will only be in a position to
disclose their expgrt reports afler experts testifying ot the behest of Complaint Counsel are
disclosed. Complaint Counsel claim their experts will define the substagtistion standard
Respondents are accusing of breaching, Until this definition is disclosed, no expert will be in &
position to eveluate the adequacy of Respondents’ substantiation. Accordingly, Respondents’
expert witness reparts can anly be filed after Ooﬂwgwﬂw Counse]’s experts first are-deposed and
Respondents® experts have had en opportunity to review the “standerd” Compleint Counsel’s
expert’s postulate,

Under the Agreed Scheduling Order, OOBMFE.H Counsel would disclose their sﬂnnﬁ by
October 6™ arid fle their experts’ reports by October 20% Respondents proposs to file their
experts’ reports by Wnn._umn 3,2004. This H_HoSSH presumes that no externalities ocour, and —
even then — would provide Respondents only six weeks o depose Complaint Coumsels’ experts,
obtain transcripts, have the transcripts reviewed by the witnesses, submit the transcripts to their

The Honorable Stephen J, McGuire
Angust 11, 2004
Page 2

own experts, and then hava Respondents’ expert witnesses reports prepared, reviewed and then
disclosed to Complaint Counsel, Six wecks is the minimum, reesonable pedod needed to
accomplish all these tasks, particularly given that the Thenksgiving also occurs nE.Em this time
period.

Respondents further propose that Copaplsint Counse] should be accorded the ovvoEE&
to disclose their rebuital experts by December 17, 2004. OchHmEH Counsel and wdersigned
counsel agree that the deposition cutoff date should be Jamuary 21, 2005. This schedule

* presumes cooperation by third parties and the sbsence of any appreciable delays due to

extemalities. Accordingly, sufficient time for Complaint Counse! to depose Respondents” expert
witnesses and for Respondents to depose Compleint Counsels® rebuttal experts is preserved
under the proposed schedule,

Your consideration of Respondents' position on these two Ennmo?on issues is
appreciated.

Respectfully submitted,
. Q)O\ < e
uumw&.. D. Feldmen
JDF:bam
cc:  Lavreen Kapin, Bsg.
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prehearing conference -~ oh, I also want to introduce,
before I forget, our staff counsel Erin Wirth. I think
you've had some contact with her already. She is your
contact| persan for this case, and so any inguiries you
might hiave regarding any aspect of thls case, you're to
contact| her.

Keep in mind, if you offer her any e-mails, you
copy the other side. - Let’s not have any ex parte
vHovaaﬁ here, so -- and I believe she's also going to
be here| at the end of this prehearing conference to
answer any other guestions you might have.

So with that in mind, let me say that the court
has put{ together a proposed scheduling order which I
think the parties had an opportunity to go through.

Any comments by either side at this point as it
pertains to that scheduling order?

MR. FELDMAN: Yes, Judge.

JUDGE McGUIRE: Yes, Mr. Feldman.

MR. FELDMAN: ' Your Honor, let me start by saying
that Ms. Kaplin and I have spoken numerous times, and she
has andjher colleagues have given their best efforts in
helping{ua work through these deadlines.

With that said, the FTC has proposed changes and
I have some proposed changes, and we were not really
vam to|come to terms with the schedule.

For amm Record, Inc.

Waldorf, Maryland
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The fundamental -- I understand that these
proceedings are fast track even when they're not under
the fast-track provisions of the Rules of Practice.

JUDGE McGUIRE: Right.

MR. FELDMAN: However, there are some
fundamental problems with this order.

The first problem, fundamentally, is that the
court is cutting off the date for discovery, for
written discovery, on September 29, yet the court is
not requiring the government to provide its expert
Luﬁnmmm list, its expert witness reports and its
rebuttal expert disclosures until at the earliest
October 6. It's October 6, Octocbexr 20 and 11-12.

So under your current proposal, we would not
even have a chance to use written nwmnodmw< with respect
to obtaining information about the government's experts,
and this case is principally about experts, so that's
problem number one.

The second problem that we see is that, under
the current schedule, we would have -~ you're planning
on closing discovery 11-3 and the deadline for
depositions would be 11-30, but the dates for
disclosure of the government's rebuttal experts soppn.
be November 12 and the disclosure of their expert
witness report would be October 20, so what we're

vmoH The wanHn~ Inc.

Waldorf, Maryland
{301) B70-8025
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really falking about is maybe a 40-day period. From
the day| we get their expert witneas Hmvonnm. we would
have 40| days, thereabouts, to complete the discovery,
the deppsitions of their experts. And that of course
doesn't| even account for the Thanksgiving holidays.

The other problem that we have here is that we
believej that before we're going to be able to even
figure put what experts we need, we're going to :mﬁu to
depose their experts.

The reason I say that is because, based on the
responsg that we've received from the government with
respect| to the motion for a more definite statement,
they're| of the view, as I understand it from their
pleadings, that the level of substantiation that we need
is going to be -- or the level of substantiation they
believe| we needed which we violated, which is yet to be
determined, is a function of expert testimony.

The case is fundamentally an advertising
gubstantiation case. I need to know what level of
substantiation the government claims waa the eppropriate
standard.

As I understand it, their position is we won't
know that until the experts testify. Once we take the
depositions of the experts, then I need to go out -- and
once we|obtain the standard, theoretically, I need to go
For The Record, Inc.
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out and find an expert who can tell me whether or not
our substantiation meets the standard.

So we need more time.

JUDGE McGUIRE: All right. How much more time
would you need, Mr. Feldman?

MR. FELDMAN: Here's what I am proposing,
Judge.

And forgive me, but I put together a matrix and
I could give the court the matrix.

What I'm proposing is the following:

The deadline for document requests -- I'm
essentially proposing an additional month. And I
understand we have this one-year rule. And before I get
into the matrix, the only I'm proposing an extra 30 days
is because -- principally because the numbexr of
witnesses who appear on these initial disclosures were
in excess of 40 witnesses.

With that said, I'm proposing the deadline for
document requests would be November 8.

We would provide our expert witness lists on
December 2.

And I meant to tell Ms. Kapin this. I had
spoken to you earlier, and after I spoke with you, I
spoke with Mr. Friedlander.

What we're proposing now is December 2 to

For The Record, Inc.

Waldorf, Maryland
(301) 870-B025
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our list.
Our expert witness report would be Decembexr 15.
Close of discovery would be December 17.

Disclosure of the government's rebuttal

witnesses would be 12-28.

January|

The deadline for all depositions would be
31.

Summary judgments would be February 14, with

responses to summary judgments due February 28.

Februar,

March 9

lists M

authent

2005.

use of

experts

Final witness lists by both parties

¥y 25.

Rule 3.45 notice February 21.

Motion in limines March 4.

ummnww:mm for motion of in camera treatment
The objections to final exhibit and witness
arch 14.

Pretrial briefs March 28.

Final stipulations of law, facts and

icity April 4.

With the commencing hearing date of April 18,

Under this order, Judge, we would still have the

Qﬂuﬁﬁmu,nwmnodmﬂm after they disclose their

wa would have from October 20 till December 2
For The Record, Inc.
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to disclose our witnesses, and zn.a have until the 15th
to disclose our expert witness reports. It would give
us about six weeks or so after we get the names of their
experts to take their experts and to go find experts.
And given again that's during the holiday season, it's
more reasonable than what is now —-

JUDGE McGUIRE: Yeah. Part of my concern is
I've got three other trials on the docket starting in
January, so I have to sort of balance all these cases at
once.

Let me hear from complaint counsel any comments
on the proposed schedule by respondent.

MS. KAPIN: Thank you, Your Honor.

In an ideal world everyone would have more time
to do the things they need to do.

We do also have some specific requests vis-a-vis
the scheduling orxder, and I would be happy to run
through those a little later, but first I just wanted to
address Mr, Feldman's bases for extending this out a
month. It all seems to revolve around the fact that he
believes that they need to see our expert reports before
they even find an expert.

This case has been through an investigative
process where the parties exchanged views about what
bagis there was for the claims that the commission

For The Record, Inc.

Waldorf, Maryland
(301) 870-8025
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believed were at issue in the advertisements. And
studies have been identified. There has been an
mxormsLm of views about whether those studies stack up
when they are compared to the claims that were made.

So I'm skeptical that opposing counsel and
respondents need to wait until they even see our expert
reports| to go about defending this action when the
issues fhave been in play.

JUDGE McGUIRE: Okay. That's a good point,

Mr. Feldman. That's one that I had contemplated during
the time you were giving me your proposed dates.

I mean, could you address that.

I mean, I'm not quite sure that I feel you have
to find out what their experts are going to say before
you go put and ascertain whom you're going to ummm to
testify| as an expert on your behalf.

MR. FELDMAN: Judge, I think the -- this is the
most fupdamental issue that we have in the case.

I've read Pfizer. I've read Bristol-Myers.
I've read the whole line of cases dealing with
substantiation.

This case is no different than any other case
where the government says there's a wwam. you crossed
it, and|therefore we need to impose something, a cease
and desist order in this case.

For The Record, Inc.
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Where I'm at is that we don't know what that
line is. They're claiming that we breached in the
sense that we had inadequate substantiation to support
claims that the govermment, that the commisslon says we
made.

JUDGE McGUIRE: Can you not ascertain that line
from the prior case law?

MR. FELDMAN: No. Because each case is
different.

In fact, the premise of Pfizer 1s that, except
in a specific establishment case, you're dealing with
situations where the level of substantiation that the
commission believes that one may need varies from case
to case.

What we tried to do right at the beginning with
this case is say okay, you say reasonable basis. Under
Pfizer, reasonable basis can mean a bunch of different
things. Tell us what level of substantiation you
believe we needed in order to make the claims that we
made.

And the response we got back is that we don't
need to give you any more notice.

And your predecessor, Judge Chappell, entered an
order saying, Well, you know, if there's any ambiguity,
do it by way of discovery.

For The Record, Inc.

Waldorf, Maryland
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Well, if that's what I need to do, then I need
ge in discovery to first figure out what level

£ they're claiming we needed that we didn't

zos~.ﬁsm< can't on the one hand say that this

n in play for three years, you should know, and

then noﬂm back and say, well, we'll figure out the

standard in discovery.

that's

here, a
questio

need.

determi
that yo
you've
complais
pliabilj

maybe s

we took

back to

I mean, that's how --

JUDGE McGUIRE: WNo. I understand. I think
a good point.

Bnd what I'm going to ask the parties to do
5 iz oftentimes the case, it's not so much a

h of what the parties, say, want as to what they

So I'm going to ask you two to get together to
be what you need and try to get something to me
) can agree on, maybe not guite the time that
sought here on this, ZHV Feldman, but I'd like
ht counsel to attempt to offer them some
Lty from your position and see 1f we can't get
ome extension from these dates.
And is that something the two of you could do if
a short break this morning, or do you have to go
your offices and work on that?

For The Record, Inc.

Waldorf, Maryland
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UNITED STATES OF AMERICA.
BEFORE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Ma’tter of

BASIC RESEARCH, LL.C,

- A.G. WATERHOUSE, L.L.C,,
KLEIN-BECKER USA, L.L. C
NUTRASPORT, L.L.C.,
SOVAGE DERMALOGIC LABORATORIES, L.L. C

d/b/a BASIC RESEARCH, L.L.C.,
OLD BASIC RESEARCH, LL.C.,
BASIC RESEARCH, A.G. WATERHOUSE,
BAN, L.L.C,,
d/b/a KLEH\T-BECKER USA, NUTRA SPORT, and
SOVAGE DERMALOGIC LABORATORIES,
DENNIS GAY,
DANIEL B. MOWREY, .
d/b/a AMERICAN PHYTOTI—IER.APY RESEARCH
: -LABORATORY,and --...
MITCHELL K. FRIEDLANDER,

DOCKET NO. 9318

Respondents

vvvvvvvvvvvvvvvvvvvvvv

RESPONDENTS’ EXPERT WITNESS LIST

Pursuant to the Court’s August. 22,2004 Schedufz'ng Order, Reg,pondents Basic Research,
LLC, A.G. Waterhouse, LLC, Klein-Becker usa, LLC, Nutrasport, LI;_C, ,Sﬁﬁge,Dermﬂogic
Laboratories, L1.C, Ban, LLc; Dennis Gay, Daniel B. Mowrey, Ph.D and Mitchell K.
Friedlander (coﬁecﬁvely, “Respoﬁdents”) hereb}" submit the following Expert Wz’tness Lz's.t in
connection w1th their case-in-chief. Respondents reserve the right to supplemcnt or modify tb:s
list as addltmnal mformatmn becomes available. Respondents further reserve ’rhe right to call
additional expert wimesses.for rebuttal and/or to call expert witnesses listed on Complaint

Counsel’s Fxpert Witness List.




" Docket No. 9318

Expert Witnesses

Respondents, individually or collectively, may call one or more of the following expérf

e

witnesses.

s FEdward T.L. Popper, D.B.A.
Merrimack College
87 Elm Street
Andover, MA 01810

A copy of Mr. Popper’s Curriculum Vitae is attached hereto, which includes a list of
cases in which he has testified or given depositions. Mr. Popper is in possession of severaln
transeripts which will be provided to Complaint Counse] at a mutually agreeable ﬁme and place.

o Lawrence M. Solan, .D.;Ph.D.. |

Brooklyn Law School

250 Joralemon Street
Brooklyn, N.Y. 11201

A COpy “of Dr. Solan’s Curriculum Vitae is attached hereto. Tn 1996, Dr. So"lan"tesﬁ"ﬁed g

an arbitration in Philadelphia in a dispute entitled, “Lease between The Jade Corporation and Mark
. Hankin.” The issue was the interpretation of a commercial lease. There are no copies of trial or
deposition transcripts in the possession, custody, or control of Mr. Solan or Réspondents.
s Daniel B. Mowrey -
Director of Scientific Affairs, American Phytotherapy R&search Laboratory
_ Director, President, and Treasurer, DBM Enterprises, Inc. -

Manager and Member, Victory Publlcatxons, LLC

5742 West Harold Gatty Dr.

Salt Lake City, UT 84116

A copy of Dr Mowrey’s Currzculum Vitae is attached hereto. Dr. Mowrey may be in
possession of transcripts whlch will be provided to Complaint Counsel at a mutually. agrecable
time and place if any are Jocated. Additionally, Resbondents will Supplément this list with a case . .

' list identifying the matters in ‘which Dr. Mowrey has given testimony.




Respectfully submitted, o

.\} =~ '," 4

' Jeffrey D. Feldman

Gregory L. Hillyer

- Christopher P. Demetriades

FeldmanGale, P.A.
Miami Center, 19" Floor

- 201 South Biscayne Blvd.

Miami, Florida 33131
Tel:  (305) 358-5001
Fax: (305)358-3309

Attbmeys for Respondents Basic Research,
LLC, A.G. Waterhouse, LLC, Klein-Becker
usa, LL.C, Nutrasport, LLC, Stvage

. Dermalogic Laboratories, LLC and Ban,
LLC ’ o




DATED this /3% day of&ﬁ;ﬁé@i), 2004

BURBIDGE & MITCHELL

Richard D. Burbidge ———

Attorneys for Respondent Dennis Gay
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RONALD F. PRICE

" PETERS SGOFIELD PRICE

A Professional Corporation

' 340 Broadway Centre

111 East Broadway

Salt Lake City, Utah 84111
Telephone: (801) 322-2002
Facsimile: (801) 322-2003
E-mail: fp@psplawyers.com

Atiorneys for Respondent Daniel B. Mowrey -.




‘/% g,/, |

Mitchell K. Friedlander

c/o Compliance Department
5742 West Harold Getty Drive
Salt Lake City, Utah 84116
Telephone: (801) 414-1800
Facsimile: (801) 517-7108

Pro Se Respondeni




CERTIFICATE OF SERVICE

. 1HEREBY CERTIFY that a true and correct copy of Respondenfs-’ Expert Withess List
was provided to the following'parties this 13th day of October, 2004 as follows: )

(1)  One (1) copy via e-mail attachment in Adobe® “.pdf” format to Commission

'Complaint Counsel, Laureen Kapin, Joshua S. Millard, and Laura Schneider, all care of

Ikapin@ftc.gov, jmillard@ftc.gov; rrichardson@fic.gov; lschneider@fic.gov with one (1) paper
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection,
Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania Avenue, N.-W., Washington, D.C., --

20580;

(2) One (1) copy'via United States Postal Sexvice to Stephen Nagin, Esq., Nagin
Gallop & Figueredo, 3225 Aviation Avenue, Suite 301, Miamii, Florida 33131.

(3) One (1) copy via United States Postal Service to Richard Burbidge, Esq.,

Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & Mitchell, 215 South State

Street, Suite 920, Salt Lake City, Utah 84111, Counsel for Dennis Gay.

(4)  Onme (1) copy via United States Postal Service to Ronald F. Price, Esq., .Peters
Scofield Price, A Professional Corporation, 340 Broadway Centre, 111 East Broadway, Salt -
Lake City, Utah_84111, Counsel for Daniel B. Mowrey. :

(5)  Oné (1) copy via United States Postal Service to Mitchell K. Friedlander; 5742
West Harold Gaity Drive, Salt Lake City, Utah 84111, Pro Se.
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Home: 87 ElmStreet - | Home: 978.623.8160
Andover, MA 01810 : . : Office: 978.837.5471

edward.popper@merrimack.edu

CURKICULUM VITAE

EDWARD T E-POPPER

EDUCATION

»

Harvard University, Graduate School of Business Administration, DBA, 1978
Harvard University, Graduate School of Business Administration, MBA with High Distinction, 1975
AC.ADEMIG/ RESEARCH APPOINTMENTS |

2000 - Present Dean & Francis E. Girard Professor of Business International Commerce
Girard School of Business & Imernational Commerce; Merrimack College

1994-2000 Dean & Professor of Business Administration
. W. Field.ing Rubel School of Business; Bellarmine College

1991-1994  Dean 8 Professor of Business Administration
School of Business & Professional Studies; Aurora Unrver51ty

© 1988-1991  Director - Fonors Program & Associate Professor of Marketing
oo T 'BryantCollege o

1981-1988  Associate Professor of Marketmg
Col]ege of Business Administration; Norr_heastern University

.1982-1984  Consumer Research Advxsor _
. Bureau of Consumer Protection
Federal Trade Commission

' 1982- 1984 Adjunct Associate Professor of Marketlng ~
School of Government and Business Administration
'The George Washington University

1977-1981  Assistant Professor of Markering 8 Research Associate
: Cemter for Consumer Research
College of Business Administration; University of Florida

1975-1977  Lecturer in Marketing
Graduate School of Management
Boston University .-

1975-1977  Research Associate
Marketing Science Institute

1974-1976  Research Associate
' ' Graduate School of Busmess Ad.mmnstmuon,
Harvard University . :




-2~ : Edward T. L. Pqpper

ACADEMIC ADMINISTRATIVE RESPONSIBILITIES

2000~Present— Dean,—ane:s~E—Gnard—Sehoel of Business—8z] Intemauenal—Cemmu.\.,
Men:lmack College :

1994-2000  Dean, W. Fielding Rubel School of Business, Bellarmine College

1991 - 1594 ﬁean, School of Business & Professional Studies, Aurora University

1989 - 1991 - Director - Honors Program and Integrative Studies, Bryant College

1987-1988  Chair--- University Committee on Student Retention, Northeastern University

1983-1987  Chair - Marketing Department Faculty Recruiting Comuittee,
College of Business Administration, Northeastern University

1982-1986  High Tech MBA Program Development Task Force
' College of Business Administration, Northeastern University

1977-1981  Chair- MBA Program Management Committee, University of Florida

PROFESSIONAL DEVELOPMENT

Aspen Instinute, 1998, 2000-2004
Pew Higher Education Roundtable, 1996 - 1997

" ~Caiter for Enireprenenrial Ieadership; Premier ] Fst Trac Ei’tﬁép‘renﬁﬁshIp - T emdership Programy Ewing

Marion Kauffman Foundauon, 1996-1998
Center for Creative Leadership - Leadershlp Development Program (LDP) 1996
Outwaxd Bound, 1981
AACSB Activities
Federal Faculty Fellow, 1981-1984
Governmental Relations Committee 1993-1994
Small School Workshop Program Committee, 1994, 1995,1996
Program Chair & Presenter
Business School External Resource Development Workshop, Core Faculty, 1996 '
AACSB - KK CJapan Study Tour, 1994
- AACSB - KK C Japan Study Tour Selection Committee, 1997
EBI/Benchmarking Taskforce, 1996
Mid-Continent East Regional Association, 1995 - 1997, Board of Directors
Continuous Improvement Symposium, 1998, Presenter
Continuous Improvement Symposium, 1993, Presenter

Research Grants/Contracts

1985 - 1988 " Northeastemn Univérsity; Research and Scholarship Development Fund
1986- 1987 . Northeastem University; College of Business Administration Teaching Grant
1979- 1982 . - Federal Trade Commission, Grant to study TV Advertising's Information

o : Communication Principal Investigator :

" 1976 - 1979 Office of Social Research; CBS-TV, Grant to study the Effects of Advertising on

Chﬂdren., Co-Prmcxpal Invesugator
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CORPORATE EXPERIENCE

1571-1973  Account Supervisor T -

. . Marketing Research (UG 8¢ MBA)_ ..
. Strategic Planning (MBA & EXEQ)

Maryin & Leonard Advertising
. 1970-1971  AccountExecutive
Earde Ludgin Advertising
1969- 1970  National Product Manager - Milk
i+ American Dairy Association

1967 - 1969  Advertising Supervisor _
‘ Consumer Products Division; Brunswick Corporation

TEACHING

Advertising & Promotion Management (UG, MBA & EXEC)
Competitive Strategy (UG, MBA, & EXEC) -
Consumer Behavior (UG & MBA)

Leadership & Vision (Undergraduare, MBA & EXEC)
Management Ethics (MBA)

Marketing Ethics (UG 8& MBA)

Marketing for High Tech Firms (MBA &EXEQ

Markering Management (UG, MBA & EXEQ)

Marketing & Public Policy (UG & MBA)

- EXECUTIVE EDUCATION PROGRAMS CONDUCTED

1997-2000°  Leadership & Vision; Executive MBA. Program; Bellarmine College -

1995- 1997  Fast Trac II - Entrepreneurial Leadership; Louisville Chamber of Commerce

1990- 1991 Seminar in Marketing Strategy; Center for Management Development; Bryant College
1988- 1989  Seminar in Marketing Strategy; Ford Motor Company, Europe '

1986- 1987  Marketing Managerment, Executive MBA Program; Northeastern University

1983- 1985  Industrial Marketing Management, Babson College

1982-1987  ‘The Management Worlshop ( General & High Tech); Northeastern University

1981 Marketing for Technology Managers; Harris Corporation '

1980 "Marketing for Service Industries; Management Center; University of Florida

1980- 1981  International Semior Managers Program, IT'I Corp./Europe

1979- 1981  The Executive Program; University of Florida

1979 " Strategic Market Planning ; Management Center; University of Florida -
1978-1979  Advanced Management for Senior Media Executives, The Poynter Institute

1977- 1978  Misnagemens for Media Professionals; The Poynter Institute / Modern Media Institute
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Publications ' : -
" Advertising for Over-the-Counter Antacids - A Review of Key Research Studies" in Brewer, etal, 4 chenising,
 for Ouer-the Counter A rtacids: Staff Report andRecomyrendatiors, Washington, DG FIG, 1983. '

Adhentiing Substartiation Prograns Andbys of Paliic Carmment andl Recyramerded Ohanges, Waskigton, D FIC
1984. . .

"Children's Purchase Requests and Mothers' Responses Results from a Diary Study,” Journdl of A chentising
Reseanch, 27:5, October/November 1987, (with Isler & Ward).

"Gigarette Marketing Strategy in the 1980's: Statement and Testimony”, A drertssing of Tobaoo Produds: Flearings

before the Subcommittee on Health and the Ernironment of the Committee on ' Energy and Conwrerce; Howe of
Representatives; Ninety Ninth Congress; Secovid Session; Serial No. 99-167, US. Congress, Washington,
D.C:US. Government Printing Office; 1987. : 7

"Communication Effectiveness and Formar Effects on In-Ad Disclosure of Health Warnings"; Jourmal of
Public Policy ard Marketing VIIL; 1989, with K. Murray.

Competing Under Regulatory Uncertainty: Advertising in the Emerging European Market," in RT: Green &
J. Laban (eds.), Markesing in « Changing World, Atx-en Provence, France: Institut d'Administration des .
Enterprises, 1991 with K. Murray. ‘ _

Competing Under ‘Regulatory Uncertainty: -Advertising in the Emerging European Market : A US.
Perspective," Joumal of Macromarketing, X10-3, Spring, 1993, with K. Murray. : o

"Disclosures in Multi National Products' Advertising: Problems, Obligations and Respounsibility," in
Nagayama (ed), 2279 International Congress of Applied Psydhologyy Proceedings, Kyoto, Japan, 1990.

- Effectivertsss of Tee Ak Disclsore- in-Consomer Advenising; Northeastern University,Working Paper 87-52;

1987. Presented at the 1987 Macromarketing Conference.

"The Effects of Cigarette Advertising and Promotion on Youth: Statement and Testimony”", Heuring on
H.R.1250 "The Protect Ovtr Children From Cigarettes Act of 1989; Subeorrmittee on Transportation and Hazardovs
Materials: Corrrittee on Evergy and, Commrerces; Fouse of Represertatives; One Hundred ard First Congress; Farst:
Session; LS. Congress, Washington, D.C:US. Government Printing Office; 1989. _

"The Effects of Alcoholic Beverage Advertising and Marketing Practices: The Current State of Affairs,” in
Lutz, ed., Aduvirnes in Corsumer Researdy, Vol. XTI, Las Vegas, NV: Association for Consumer Research, -
1985. ' '

“Imtepraring Values Based Leadership into MBA Program Cutricula using the material of the Aspen Insttute

Executive Seminars”, ”, Proceedings 1998 Continuous Improvement Symposium, St. Louis, MO,
AACSB, 1998 (with Baves). . - -
“Ethics and the Markering MBA: Philosophy v. Application,” in King, ed., Markaing Towmi the  Tuerty
 Fint Century, Richmond VA: Southern Marketing Association, 1991. ‘ :
Farmily Purchase Decision Processes, Cambridge, MA: Marketing Science Institute, 1578.

. "Formit Effects on In-Ad Disclosure,” * in Srull, ed., Adwzres i Corsumer Reetrd, XVI, Honoluly, HIx

Association for Consumer Research, 1988, (with Murray). ‘ )
“Growth Strategies for Figh Tech Firms,” The Graziado Business Report, Spring, 1998, with B.D. Buskirk.

"Tn-Ad Disclosure in Consumer Advertising", Procedings 1988 E ducator’s Corferencs, Chicago, IL: American

Marketing Association,1988. .
“Integrating Vahues Based Leadership into MBA Program Curricula using the material of the Aspen Institute
_ Executive Seminars”, Proceedings 1999 Continuous Improvement Symposium, St. Louts, MO,
AACSB, 1999. : )

“Internatiopalizing Cilricula for Part-Time MBA Students Through Required International Trips,” .

Proceedings 2id Annual Interriational Business 82 Economics Conference, Green Bay, WI: 5t.
Norbert’s College, 1999 (with Bauer, Eller and Richardson).
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- "The Marketing Factor for Non-Conventional Protein Products,” in Milner et al, eds., Protein Resouroes and
: Tedmology: Status and Researds Needs, Westport,CT: Avi Publishing Co.,"1978 (thh Austm, Quelch, &
»+ DeCrz).

Proceadings, 1985 NEBEA Conference, Baltimore, MD, NEBEA, 1985. -

"Maternal Mediation of 'The Effects of Advertising on Children" in Proceedmgs, Sautheastern Ps)obol@wl
A ssociation, 1978. _
"Mothers' Mediation of Children's Purchase Requests” in Beckwmh, o al, eds ,1979 Educator's Cary@rm :
Proczedings, Chicago,JL: AMA, 1979.
Paret Under Pressure: Mothers' Resporses to Children's Pmdmse Reguests, Cambridge, MA: Marketing Science
* Tostitute, 1977 (with Ward & Wackeman).
"Personal versus Voice Mail Communication: Is the Difference Important to Service Organizations and Their
Customers,” in Brown, Johnston & Schneider (eds.) Marketing, Operations and Hunun Resources Insights into

Serties, Marseille, FRANCE: Insttute d'Administration Des Entreprises; Umvexsm: d'Aie-Marseille IIT,
1992 (with Murray).

' “Planmng Market Development in High Tech Firms," Tafmomm, 1994, (wrth Buskirk).

"Price Measurament in the US. Computer Software Industry: Comment," in Holman, ed., Proeading, 1985
NEBEA Conferer, Baltimore, MD, NEBEA, 1985.

"The Problem of High Technology Business: What To Do When the Growth Stops,"in Holman, ed.,
Proceading, 1985 NEBEA Corgerence, Baltimore, MD, NEBEA, 1985,

"Process Based- Strategies-for-Growth™ in-Bullinger -and-Warnecke;- Towsrd-the Factory-of -the Futsre; Becdin, - -
West Germany: Springer- Verlag 1985 (with Millen & Blackbucn).

Reornrrendations of the Staff of the Fedewsl Trade Corrarission Re: Onmibus PetztzmﬁrRegtdarwnq"UjmrandDa@iiw :
AlmbdchewmgeAdwmzm ard Marketing Practices; Washmgton, DG FTC, 1985 (with Levine, D'Amato
and Keenan).

"The Regulation of Cigarette Advertising: Comuments and Reactions," Speech to the AMA, Pubhc Policy
- Workshop, Washington, DC: August, 1991.

"The Regulation of Cigarette Advertising in the US.: Some Alternanves, in R. Pollay (ed.), Adzwms in -
Consurrer Researdy, XVII, 1989.

A Report to the Federal Trade Conmission on Information. Comrrurication. in Tdemwnfldwmsmg, ‘Washington, DC:
FTC, 1983.

Report of the Tobacco Policy Research Group on Marketing and Promouons Targeted at Afncan—Amencans,
Latinos, and Women Tobuan Control 1 (sapplement):S24-530, 1992, with Robinson, RG., et 4l

Sampling and Couponing Promtional Actinity in the Dorestic Cigarette Marke, OEﬁce of Smoking and Health, US
Department of HFIS, Rockville, MD, 1986.

"Technology Life Cycles in Industrial Markets," Jradustrial Marketing Managenert, February 1992.

"Testimony on the Expected Effects of In-Advertising Wamnings for Alcoholic Beverages", Hearings on HR.

" 4493 "The Sersible A chertising and Family E ducation A ct of 1990; Subcorrerittee on Tmmpartauondeazardom

Materizls; Conmrittee on Erergy andenmngHoweq’R@mm, Ore Hundred and First Congress; First
Session; August 15, 1990; wn:h K.B.Murray. -

Tobaeo User Who Starts and Why, The 1993Rq)artq"tbeSzaga7nGmemlq‘ﬂ:'e UmtacZSm, Washington, DCUS :
. Department of HFIS, 1994 (Co-author).

“MBA Curiculum Turmaround: A Case of stconunuous Improvement , AACSB Contmuous
Improverment Seminar, 1998, with D. Bauer. :

25 Yews of Progress: The 1989 Report of The ULS. Suigéon General, Washington, DC: US Depa.ttment of Health and
"Human Services, 1989, (contributing author).

User's Guide to The Great Marketing Wars, Englewood Cliffs, N]J:Prentice-Hall, 1984.
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HARVARD BUSINESS SCHOOL - INTERCOLLEGIATE CASE CLEARING HOUSE CASES

California Prune Advisory Board A &ZB
Canada Dry A &B

- Rekon Camera Company

Clab Mediteranee

General Foods: Cycle Dog Food

General Foods: Opportunities in the Dog Food Market
General Foods: Super Sugar Crisp A &B

Sears, Roebuck & Co: The Tr-Blend Decision
Zenith Radio Corporation: Allegro
Zenith Radio Corporation: V:deod:sc

REV[E.W AND ACADEMIC JOURNAL RESPONSIBILITIES

Reviewer Association for Consumer Research, -
1979 - 1981, 1988-1990.

Reviewer American Markeung Association, Educators Conference, 1979 -1982.

Reviewer American Marketing Association Marketing and Public Policy Workshop, 1990-1993.
Reviewer Northeast Business 8 Economics Conference, 1985.

Reviewer - Journal of Corsumer Marketing, 1988 - 1991.

Reviewer Jowrnal of Marketing, 1988 - 1990 (Ad Hoc)

_Reviewer Jowmdl of Public Policy & Marketing, 1990 to Present (Ad Hoc)

Reviewer 1989USSmgaonGmalqu7mtonSnn%mgdeazltb

ACADEMIC CONFERENCE/ PROGRAM RESPONSIBILITIES

Session Chair In-Ad Disclosure
' - 1993 AMLA. Marketing &:Pubhc Policy Conference
Session Chair’ " Effects of Alcoholic Beverage Advertising -
1985 Association for Consumer Research Conference
Session Chair - High Technology Marketing
' : 1983 American Marketing Association Educator's Conference
Session Chair Family Consumer Behavior
1982 American Marketing Association Educator's Oonference
Sessioni Chair Effects of Advertising on Children
: ‘ ' 1979 American Marketing Association Educator's Conferem:e
Session Chair Family Consumer Behavior
1979 Association. for Consumer Research Conference
Discussant Marketing & the Legal System
1992 A M. A Marketing and Public Policy Workshop
Disciissant Regulation of Cigarette Advertising
- 1950 A. ML A. Marketing and Public Policy Workshop
Discussant Communications Effects
: - 1988 Associarion for Consumer Research Conference ~
Discussant - High Technology; Public Policy
: 1985 Northeast Business 8 Economics Association Conference
Discussant Family Consumer Behavior

1978 American Marketing Association Educator's Gonferencé
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EXPERT TESTIMONY

Testified At Trial;

FTES vs-International Harvester; 1983 FTG

FICvs. Brown & Williamson, Iric., 1983, US District Court for the District of Columbia _

‘The Gity of Lakewood, d/b/a Lakewood Eospital vs Blue Cross 8 Blue Shield Mutual of Northern Ohio, et
al, 1985, The Court of Common Pleas of Cuyahoga County, Ohig ) S

Breedlove & Associates, Inc, vs. John A. Davis, Broce 'T. Lower, Stephen R. Adams and Environmental

: Services & Permitting, Inc., 1985, Gircuit Court of Florida, Righth Judicial Circuit, in and for Alachua
County :

- Nathan Horton vs. American Tobaceo Co., and New World Tobacco and Candy Corp., 1988, Circuit Court

: of Holmes County, Mississippi : o

Baker vs. Liggetf, etal, US. District Court for the District of Massachusetts.

Arthur G. Girton, Executor of the Estate of John R. Gunsalsus vs The Amecican Tobacco Co; US District
Court for the Eastern District of Pennsylvania, June, 1988. '

George Kotler v. American Tobacco Co., etal. -

Constitution Bank v. Shearson Lehmann Brothers ‘

Peter Terardi v. Lorillard Tobacco Co.; US District Court for the Eastern District of Pennsylvania,
E.T.C. inRe. Stouffer's Foods Inc., Federal Trade Commission, 1993

State of Towa v. National Dietary Research, Superior Court, DesMoines, Iowa, 1973

- —ﬁe—'--(;;'-iaﬁ.onl . i - ; R L — 2. .. . P R . - v -
Sands, Taylor & Wood vs. Quaker, US District Court, Northern District of lllinois :

_ Harrison Bozomn & Mildred Bozman vs. Fibreboard Corp. et al,, Superior Court of the State of California in

and for the County of Alameda. : . :

Betker v. KayPro
In Re: Milli Vanilli Litigation
In Re: Perrier Bottled Water Litigation : : o
Rick Proietti vs. Fibreboard Corp., et al; Superior Court of the State of California in and for the County of
Hampton Inns. v. AmeriTel Inns . ’ .
Tron Workers Local Union No. 17 Insurance Fund, et % v. Philip Morris, Inc., et 4.

David Feinberg, DDS & James Moore at al. v Toshiba American Information Systems, Super Court of New: |
" ‘Jersey, Law Division; Camden County ' ’ :

Expert Reports/ Affidavits: ' : : Co _ :

Shiels Paschke £/1/a Shiela Schrier, Elmer Olson and Mary Jane Olson, on their own behalf and on behalf of
all others similarly situated vs. Northwestern Bell Telephone Company and AT&T Information
Systems, 1985, Circuit Court of South Dakota, Seventh Judicial Gircuit iri and for Penningtori County *.

Hunter, et al. vs. Southern Bell Telephone 8 Telegraph Co.; Superior Court of Chatham County, Georgia.

David M. Barasch, Consumer Advocate of Pennsylvania v. Bell Telephone Company of Pennsjlvania

State of New Yorkv. ChemLawn Corporation. =~ . '

Conopco, Inc. v. Campbell Soup Company ' S :

Web Communications Group, Inc. v: Gateway 2000,INC. and Quebcor Printing, Inc. .

State of Montana v. Atlantic Richfield Company, Inc. B

North American Directories

Sample v. ].C. Pentiey Company, Inc., et al

Louis Dow, etdl.. v. Holiday Spa Health Club of California, Inc., & 4L '
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Witt, &t al. v. Duncan Exiterprises, et al.

FICv. Kim Crowder, & 4. _

Cohabaco Gigar Co,. v. United States Tobacco Co, ead.
—————Gonwood-Co; EP;etul-v-United States-Tobacco-Cor et

FICv.H G.Kuykendall, Jr., & 2L _ - : :

Donald W, Howard. et 2, v Glaxo Wellcorne, Inc., e al, Circuit Court of Montgomery County, Tennessee
Philip Morris v. Cowboy Cigarettes ) :

Loretta Calvit v. Proctor & Gamble

OTHER ONY _ .

Surgeon General's Interagency Task Force on Smoking and Health, June, 1986 .

Hearings on Cigarette Advertising and Promotion, before the Subcommittee on Health and the Environment

. of the Committee on Energy and Commerce, United States Fouse of Representatives, July 18, 1986
Hearings on HR1250 "The Protect Our Children From Cigarettes Act of 198%; Subcommittee. on
" Transportation and Fazardous Materials; Commuttee. on Energy and Commerce; United States

House of Representatives; One Fimdred and First Congress; July 25, 1989..

Hearings on "Sensible Advertising 8 Family Education Act of1990;"  Subcommittee on Health and the
Environment; Commiittee on Energy and Cormmerce; United States House of Representatives; One
Hundred and First Congess; July 20, 1990.

CONSULTING

Attomey General, State of Jowa

Attomey General, Commonwealth of Massathusetts

Autorney General, State of New York ‘

Attomney General, Commonwealth of Pennsylvania

‘Baker and Hotstetler '

Breedlove, Dennis and Assaciates, Inc.

Cadwalader, Wickersham, and Taft

Drum Industnes, Inc. - .

Federal Trade Commission

. Ford Motor Company of Europe

_Greenfield 8 Chimicles .o

Harss, Corp.

Herzfeld and Rubin . o

US. Surgeon General's Interagency Task Force o Smoking & Health
McDonald & Little Advertising, Inc. ) .

. Modern Media Institute :

National Cancer Institute, U.S. National Institutes of Health
Porzio, Bromberg & Newman . -

Ralston-Punina, Inc. : .

. South Dakota Public Utilities Commussion

Sterling Institute :
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. COMMUNITY SERVICE

Center for Quality Management, Louisville Branch, Executive Team (1999¢j?re§ent)
‘Louisville Ballet - Board of Trustees (1995 - Present); Vice Presiden,

Endowment-(Chair); Eong-Range Planning—(Chiir)- 8 Finance Committees

"The Louisville Zoo Foundation - Board of Directors (Capital Projects, Finance and Development
Committees) (1996 ~ Present) ‘ . '
'The Louisville Better Business Bureau - Board of Directors (1997 — Present) )
“The Venture Club of Louisville — Board of Directors (1998 ~ Present); Education Coromittee Chair
Leadership Louisville, Class of 1995 ) ' . T
Louisville, KY Chamber of Commerce (1995 - Present) S
Information Resources, Small Business/Entrepreneurship, 8 Urban Workshop Committees
Rotary Club of Louisville - Committee Chair (1995 ~ Present) _
Kentucky / Southern Indiana Entrepreneur of the Year Award Judge, 1995, 1996
Southern Indiana Business of the Year, Judge, 1995 '
American Blues Theater; Chicago, IL; Board of Directors, 1992 - 1995
Chair - Development/Fundraising Committee ‘
Rotary Club - Aurora Sunrise Chapter (Charter Member) 1993 — 1994; Vice President
Aurora TL Chamber of Commerce ' - :
Aurora IL Hispanic Chamber of Commerce IR
Hippodrome Theater; Gainesville, FL; Board of Directors, 1977-1981; Executive Vice President
Publick ‘Theater Company; Boston, MA; Board of Directors, 1985 ~ 1987; Chair - Development Committee

. MILITARY SERVICE
1968 - 1976  US. Army Reservé
124 Special Forees Group, HEIG, (1968 - 1971)

804 THHbspital Center (1971 - 1976)
Rank at Discharge - E6

HONORS
Federal Faculty Fellow, American Association of Collegiate Schools of Business, 1981-1984

American Marketing Association Doctoral Fellow, 1977

George F. Baker Foundation Fellow, 1976

Baker Scholar (Elarvard Business School), 1975 o
George Haye Brown Award (Earvard Business School 8z American Marketing Association), 1975
Century Club Harvard Business School), 1974 - 1978,

Beta Garrma Sigma '

Delta Sigrm Pi

Orricror: Delta Kappa

MEMBERSHIPS

_ American Association of Collegiate Schools of Business
American Marketing Association -

 Assaciation for Consumer Research e

" European Foundation for Management Development -




LAWRENCE M. SOLAN

Brooklyn Law School * " Homie Address:
250 Joralemon Street 163 Ralston Avenne
Brooklyn, NY 11201 South Orange, NJ 07079
718/780-0357ph , 973/378-2436 ph
 718/780-0394 fax - .
]arry.solan@brool_daw.edu
- EDUCATION:
ID. Harvard Law School, June, 1982.
Ph.D. University of Massachusetts, Amherst,
Department of Linguistics, Septemmber, 1978.
B.A.

TEACHING EXPERIENCE:

1996-

2003
2002

1999-
2000

1980-
1982

1981

"1974-

1978

Brandeis University, June, 1974. Summa Cum Laude, Phi Beta Kappa, Honors m
English, Honors in Linguistics. S ' .

Brooklyn Law School, Professor of Law (2000-) and Director, Center for the
Study of Law, Language and Cognition (2002-). Associate Professor (1996~
2000). Courses include legislation and statutory interpretation, contracts,
remedies, language and law, insurance law and property.

Princeton University, Visiting Fellow in the Department of Psychology (spring
semester) - - E : ; -

Princeton University, Visiting Professor in the Linguistics Program (spring

‘semester). Undergraduate seminar on language and law.

. Princeton University, Visiting Associate Professor it the .
Lingnistics Program (fall semester). Undergraduate seminar on language and law;

series of faculty seminars on language and law sponsored by the Council of the
Humanities. .

Hafvard Extension School, Instructor. Organized course
on legal aspects of the non-profit organization.

Brandeis University, Lecturer in Legal Studies.

University of Massachusetts, Graduate Instructor.
Taught course-on language acquisition.




LEGAL EXPERIENCE:

1983- Orans, Elsen & Lupert, New York, New York. Partner from _
1996 .1989, associate from 1983-1989. The firm has nine lawyers and specializes In
complex commercial litigation, white collar criminal defense work, and the

representation of individuals being investigated by government agencies:

1982- Law Clerk to Fustice Stewart Pollock, Supreme Court of 1983
New Jersey, Court House, Morristown, New Jersey 07960.

Adrniﬁad to practice law in New Y.ork and New J Brséy.
PUBLICA’fIONS:
Books:
Why Laws Work Pretty Well, But Not Gredt: Statutes and their Interpretation (in preparation)

Speaking of Crime: The Language of Criminal Justice (with Peter Tiersma), University of
Chicago Press (forthcoming 2005, University of Chicago Press).

The Language of Judges, University of Chicago Press (1993)-

Pronominal Reference: Child L&nguage and the Theory of Grammar, D. Reidel Publishing
Company (1983). ' .

Articles:

“Language and Law: Definitions in Law.” Elsevier Encyclopedia of Language and Linguisﬁcs
(forthcoming 2005). ' ’ .

" Author Tdentification in American Courts," 4pplied Linguistics (with Peter M. Tiersma)
(forthcoming 2005). . : -

“Private Language, Public Laws: The Central Role of Legislative Intent in Statutory
]_:nterpretatiqn,” Georgetown Law Journal (forthcoming 2004). .

“Pemicious Ambiguity in Legal Interpretation,” Clzicagb-Kg:gt Law Review (forthcoming 2004). o

*“Cops and Robbers: Sejecﬁve Literalism in Ameﬁcan Courts,” (withi’eter M. Tiersma), 38 Law
& Society Review 229 (2004). ' T :

" “Turors as Stafutory Intérpretcrs,” 78 Chicago-Kent Law Review 1281 (2003).

" “Statutory Inflation and Tnstitutional Choice,” 44 William & Mary Law Review 2209 (2003). ;-




“Finding Ordinary Meaning in the Dictionary,” in M. Robinson, ed., Language and Law:
Proceedings of a Conference (2003). :

“The Impulse to Blame,” symposium article, 68 Brookiyn Law Review"}OOB (2003).

“Hearing Yoices: Speaker Identification m L:B‘uft_;"‘(ﬁth‘ PetErMTT'mrsmn-),—S#Hustihgs Law
Review 373 (2003). - :

. “Shguld Criminal Statutes be Interpreted Dynamically?” Issues in Legal Scholarship,
_ Symposium on Dynamic Statutory Interpretation (2002)(www.bepress.com/ils/iss3/art8).

“The Linguist on the Witness Stand: Forensic Linguistics in American Courts,” (with Peter M.
Tiersma), 78 Language 221 (2002). C

“The Clinton Scandal: Some Legal Lessoﬁs from Lingnistics,” in J. Cotterill, ed., Language in
the Legal Process, Palgrave, (2002). ' '

“QOrdinary Meaning in Legal Interpretation,” Pahjoz‘s—Suonien Tuomarikoulu - Julkaisuja 4/2001
" (Rovapiemi Finland, 2002). . ' : ' .

“The Writteﬁ Contract as Safé Harbor for Dishonest Condﬁct,” 77 Chicago-Kent Law Review 87
(2001). : ' :

“Conviétiﬁg the Innocent Beyond a Reasonable Doubt: Some Lessons About Jury Tnstructions
from the Sheppard Case,” Symposium on the Sheppard case, 49 Cleveland State Law Review
465 (2001). : ' . ‘

“Introduction: Syniposiu'm: The Jury in the 21¥ Century,” (with Susan N. Herman), 66 Brooklyn
Law Reyiew 971 (200 1). ' K .

*“Cansation, Contribution and Legal Liability: An Ernpirical Study,” (with John M. Darley),64
Law & Contemporary Problems 265 (2001). . '

“Perjury and Impezichmént: The Rule of Law or tﬁe Rule of Lawyers?,” in L. Kaplan and B.
Moran, eils., 4ftermath: The Clinton Scandal and the Future of the Presidency and the Liberal
State, NYU Press, 199-211 (2001). ' . :

“Why Laws Woﬂc Pretty Well, But Not Great: Words and Rules it Legal Interpretation,” 26 Law
& Social Inquiry 243 (2001). - ' '

. “Un effet du principe C chez I"enfant francéphone',” (with Helen.Good-luck)',_'ArS_Canadian -
- Jowrnal of Linguistics 49 (2000). . - ' ‘

“Let Us Ne.\.fer i?orget Our Humaﬁity:,Rcﬂectioﬁs on Justice Stewart Pollock,” 31 Rutgers L. J
(2000). L ' .




“Refocusing the Burden of Proof in Criminal Cases: Some Doubt About Reasonable Doubt,” 78
Texas L. Rev. 105 (1999). :

“Can the Legal System Use Experts on Meaning,” 66 Tennessee L. Rev. 1167 (1999).

“Linguistic Expeﬁs as Semantic Tour Guides, 5_Fo;_-en.s'ic Linguistics 87 (1998).

_ “Law, Language and Lenity,” 40 William & Mary L. Rev. 57 (1998).

© “Fault Lies Not Onlyin Starr butin Law,” Naz;ional L.J. A19 (Apr. 20, 1898).
Review of Bemard Jackson, Making Sense in Law, 4 Forensic f,inguistics 305l (1.997).

"Léaming Our Limits: The Decline of Textualism in S;catutory ‘Cases," 1997 Wisconsin L. Rev.
235. : - :

"Fudicial Decisions and Linguistic Analysis: Is There a Linguist in the Court?" 73 Washington
Univ. L. Q. 1069 (1995). ' .

"When All is Lost: Why it is Difficult for Judges to Write About Coﬁcepts,"_ 1 Graven Images
(1994). .

© - - "Chomsky-and-Cardozo: Lingnistics and-the Law;" in Carles P-Otero, ed. Noam Chomsky:. .
Critical Assessments, London: Routledge (1994). '

"When Judges Use the Dictionary," 68 American Speech 50 (1993).

"Does the Legal System Need Experts in English Syntax?” In W. Stewart and R. Reiber, eds.,
The Language Scientist as Expert in the Legal Setting, New York Academy of Sciences (1990).

"Linguist{c Principles as the Rule of Law," in P. Pupier and J. Woehrling,-eds., Langue et droit —
Language and Law, Wilson & Lafleur Itee (1989). ' ‘ -

"Parameter Settiﬁg and the Deveiopxﬁeﬁt of Pronouns and Reflexives," in T. Roeper and E.
. Williams, eds., Parameter Setting, D. Reidel Publishing Company (1987).

“The Judge as Linguisf; Linguistic Principles as Rule of Law,” in Fred Marshall, ed.,
Proceedings of the Third Eastern States Conferénce on Linguistics, University of Pittsburgh
(1986). - T S ) : :

"A.Comparison of Null and Pronoun Anaphora in First Language Acquisition,” (8. Lust, L.
Solan, S. Flyon, C. Cross, and B. Schuetz, in B. Lust, ed,, Studies in the Acquisition of -
Anaphora: Defining the Constraints, D. Reidel Publishing Company (1986).-

"Langua_.gé Acquj'sitioﬁ Data and the Theory of Markedness: Evidence from Spanish," inF.. . * -
. Eckman, E. Moravesik and J. Wirth, eds., Markedness, Plenum (1986). .




"Focus and Levels of Representation,” 15 Linguistic Inquiry 174 (1984).

"A Metrical Analysis of Spanish Stress," in W. Cressey and D. Napoli, eds., Linguistic
Symposium on Romance Languages: 9, Georgetown University Press (1981). Translated in

*Analisis méirico del acento espafiol,” in Juana Gil (ed.), Panorama actual ae la fonalogia del
espafiol (2000).

"Rixing Parameters: Language Acquisition-and Language Variation," in J. Pustejovslky and V.
Burke, eds., Markedness and Learnability, University of Massachusetts Occasional Papers in
Linguistics, Volume 6 (1981). . '

“The Acquisition of Strmctural Restrictions on Anaphora,” in S. Tavakolian, ed., language
Acquisition and Linguistic Theory 59-73, MIT Press (1981).

"Contrastive Stress and Children's mtefpretaﬁon of Pronouns," 23 J_oumal of Speech and
Hearing Research 688 (1980).

" A Reevaluation of the Basic Operations Hypothesis," (H. Goodluck and L. Solan), 7 Cognition
85 (1979). .

"The Acquisition of Tough Movement," in F. Eckman and A Hastings, eds, Stud{e.s' in First and .
- -Second Language Acquisition, Newbury House Publishers(1979)- - --- - -~ - o= -

"Children's Use of Syntactic Structure in Interpreting Relative Clauseé,“ (L. Solan and T.
Roeper), in 1996 H. Goodluck and L. Solan, eds., Papers in the Structure and Development of

Child Language, University of Massachusetts Occasional Papers in Linguistics, Volume 4
" (1978). ' :

RECENT LECTURES AND PRESENTATIONS

“private Language, Public Laws; the Role of Legislative Intent,” Lavsf & Society Association
Meeting, Chicago, May 2004. ‘ B

" Course on Statutory Interpretation. “Florida Advanced Judicial College, Orlando, May 2004 (3- .
hour course for state trial and appellate judges). )

“Sneaking Emotion into Statutory Interpretation,” Association for the Stu&y of Law, Culture and
the Humanities, Hartford Connecticut, March 2004. :

. “Author Identification Experts in the Age of Daubert,” Loydla Law School, faculty workshop, -
February 2004. ' ' . : i

“Speaking of Legislative Intent,” DePaul Law School, faculty workshop, November 2003




“Speaking of Legislative Intent,” Princeton Umvermty Cogm'uve Psychology senes, November
2003.

“Permclous Amblgurty in Legal Tnterpretation,” Umversxty of ‘Wisconsin Institute for Legal
Studies, November 2003. :

“Pemiciouns Ambiguity in Contracts and Statutes, ? Chlcago-Kent symposium, Ocotber 2003.

“What’s So Hard about Statutory Interpretatmn," St. Thorngs Law School Florida
(Distinguished Speakers Series), September 2003.

“Linguistic Issues in Statutory Interpretatton,“ Faculty of Law, Australxan National Un1vers1ty, -
Canberra, July 2003. :

“Bihical Issues in Expert Testunony by ngulsts,” International Association of Forensic
Linguistics, Sydney, July 2003.

“Ordinary Meaning in Legal Iuterpretatton,” Ttalian-American Summit on Ordinary Meamng,
sponsored by the American Soc1ety of Comparative Law, Milan, May 2003.

“Forensm Linguistics in American Courts,” Workshop on Forensic Linguistics, Barcelona, Apnl
2003.

A series of three lectures at Cardtff Umversrcy, Apnl 2003 “nglllstlc Issues n Statutory
Interpretation” (Law Faculty), “Linguistic Identification in American Courts™ (F orensic
Linguistics graduate seminar), “Plain and Ordinary Meaning in Legal Interpretation™
('Department of Language and Communication).

“Plain and Ordmary Meanmg in Legal Interpretanon,” Depariment of Linguistics, University of
~ Rochester, March 2003.

} “Statutory Inﬂauon,” Loyola School of Law (Chlcago) F ebruary 2003.
_ - “lefermg Concepmahzauons of Cansation in LaW Science and Bveryday Speech,” (Orgamzer
of Symposium, “Causation in Law, Science and Everyday Speech™), American Association for .

the Advancement of Science, Denver, February 2003

“Concepts and Categories in Legal Interpretatmn, Princeton University Psychology Department )
Cognitive Psycho]o gy Series, February 2003

“Statistics Jurors Can’t Do W1thout * NIJ Conference on Science and the Law, Mlaml, October
2002. _

“The Limited Ability to Testrfy Accurately About ‘What was Seud,” Internattonal Aoademy of
Law aud Mental Health, Amsterdam, Tuly 2002.




“Judicial Reactions to Developments in Insurance Law,” conference on-developmenis in
insurahce law in the Northeast, New York, June 2002. )

© “The Dictionary as Source. of Ordinary Meaning,” Law and Society Association, Yancouves,
May, 2002. : :

“Hearing Voices: Speaker Identiﬁcation in Court” New York Psychology-Law Research Group,

February, 2002 (reporting on work co-authored with Peter Tiersma).

“Ordinary Memﬁn g in Legal Tnterpretation,” Conference on Lan guage and Law: Retrospect and
Prospects, University of Lapland, Finland, December 2001.

“Finding Ordinary Meaning in the Dictionary,” University of Texas Conference on Language
~ and Law, December 2001. ' '

“Turor Understanding of Scientific Evidence,” NIJ Conference on Science and the Law, Miami,
October 2001. : ' : :

“The Linguist as Legislative Consultant,” Tnternational Association of Forensic Linguistics,
Malta, July 2001.

«A Pgycholinguistic Approach to Mental Health Legislation,” International Academy of Law and-
- Mental-Fealth; Montreal, July 2001 e T

“Convicting the Mocent Beyond a Reasonable Doubt: Some Lessons; about Jury Tnstructions
from the Sheppard Case, Cleveland-Marshall School of Law, April 2001. T

“The Parol Eviderice Rule as a Source of Dishonest Conduct,” Chicago-Kent School of Law,
Chicago, April 2001. ' : - ' .

“] ingnistic Identification in the Courtroom: Some Judicial Lﬁssféps,” American Association for
the_ Advancement of Science, San Francisco, February 2001,
Other Presentations
Judges and Judicial Officers

Sixth Circunit Judicial Conference, U.S. Distr'ict'Court Judges for the B.D. Michigan, BE.D. -
Pennsylvania, D. Oregon and C.D. California, New Jersey Judicial College C

Organizations -
Association of American Law Schools (AALS), National Institute of Justice Sciencé and Law

Conferenice, Ameétican Association of Applied Linguistics, National Association of Iu(_iiqial
Tnterpreters and Translators, New York Academy of Sciences, Law and Saciety Association,




Tnternational Association of Forensic Linguistics (plenary speaker, 1997), International Congress
of Law and Menta] Health, International Association of Forensic Phonetics, Various Bar .
Associations )

Universities (partial list)

Harvard University, MIT, University of Pittsburgh, Swarthmore College, University of
Massachugetts, University of North Carolina, Seton Hall University School of Law, Widener

- University School of Law, Princeton University, Rutgers Law School, Rutgers University
(Political Science Department), University of Tennessee, Georgetown University, University of
Wisconsin Law School, Duke University : ' :

PROFESSIONAL AFFILIATIONS
American Bar Association

International Acédemy of Law and Mental Health (Member, Board of Directors, 1998-)

- Linguistic Society-of America-(Chair, Committee on Social and Political. Congerns (2000-01) e

Law and Society Assodi_ation
Taternational Association of Forensic Linguistics (President, 1999-2003)

~ American Psychology-Law Society, Member—at4Large

OTHER ACTIVITIES

Director, Brooklyn Law School Center for the Study of Law, Language and Cognition. Have
organized-symposia on various issues involving law, language and psychology. Have received -
grant from National Institute of Tustice to fund interdisciplinary conference involving linguistics,
psychology and law as related to the jury system. See o o

. www.brooklaw.edu/academics/centers/cognition.

Brooklyn i.aw School Center for the Stqdy qf.Intematioﬁal Business Law, Member of Steering
Committee, 2001-. - ' ' S _ . . ;

New York Uniform Court System, Jury Trial Proj ect, Advisory Committee.

Federal Judicial Center: Have lectured to federal judges on issues in language and law, and have ‘
consulted on language issues in class action notices -




Consultant to US Department of Justice on lingnistic issues in perjury prosecution

Consultant to private litigants on linguistic issues ifi various lawsuits, and to others on issues of
]anguage and law B N

Have reviewed grant proposals for National Science Foundation and for universities |

Have served on doctoral committees at Yale University and City University of New York

Have reviewed article submissions for journals, including La’ngu&ée, Journal of Child Language,
Journal of Legal Education, Language in Society, Law & Society Review, Forensic Linguz’stics,
Psychalogical Science, Language. '

Association of the Bar of the City of New York (Federal Legislation Comunittee, 1997-2003)-
American Arbitration Association: Have served as arbitrator

Have reviewed book proposals for various publishers

Have reviewed articles for tenure and promotion at other law schools and universities

- International Jowrnal of Speech, Language and.the Law (Editorial Board, 1998-). . . .
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BDUCATION:

CURRICULUM VITAE

Daniel B. Mowrey, Ph.D.

1978  Ph.D. Experimental Psychology: Brigham Young Univarsity.. Provo, Utah. Bmphasis in
Psychopharmacology. Related fields of graduate study: Biochemisiry, biology, botany,

nenrology, anatomy.
PROFESSIONAL:
1991-Present President, American Phytotherapy Research Laboratory. This-entity

1986-Present

1978-Present

1977-1991

1978-1596

1978-1986

resedrches the needs of the herb community. Basic and archival research
geared toward proprietary products as well as generic roaterials. Clinical

_and pre-clinical in vivo research is combined with in vitro investigation.
Publication of findings in peer-reviewed journals is sought but not

necessarily required.

Author, Lecturer and Consultant in the area of herbal medicine. Activities
include development of new products, market surveys, basic

experimentsl research, technical writing and import/export consultation.

Of partieular importance are the authoring of books on gcientific herbalism, the -

to educate consumers, ndustry and policymakers in herbal medicine benefits and
risks. I have appeared nationally and internationally in healtli and trade
publications and radio and television.

Compiled herbal database that became the basis for the 350 page The Scientific
Validation of Herbal Medicine (and subsequent books). The database was also

. used to write the Herb sections of Nutri Health Data, a comprehensive alternative

health care database for professionals and health stores. Updates to this database
are ongoing. )

Director, Mountainwest Institute of Herbal Sciences. The main vehicle throngh
which private corporations have contributed to the only research entity in the
United States dedicated to the validation of wholistic hetbal medicine.

Director, Behavior Change Agent Training Insﬁtﬁta. This small , informal group

of psychologists serves the community by developing behavior change programs
for counselozs, group homes, foster homes, as well as, individual families, and by
training key individuals i the use of behavior change and principles.

' Director of Research and Development, Nova Corporation, Salt Lake Cxty, Utsh,

Handled the development of new fipid systems based on polymer and surfactant
thealogical technology. Concurrently wrote operations and technical manuals

_ fhat have become industry standards.

- -----development-eﬁ.thei‘-guamnteedpoteu@y-harh’»’-eencept—in—Ameriea—and-th&- e
_ creation of whole lines of herbal combinations. This has given me an opportunity

[ ————




1873-1979 Instructor, Brigham University; Department of Psychology. Covrses tanght:
experimental psychology, psychopharmacology, physmlogcal psychology,
sensation, cognition and stafistics.

.

1677-1978  Menber, Utah State Committes for Investigation of Unproven Health Practices.

1975-1978 Director, Research & Developnient for Nature®s Sunshine Products. ‘Work
included toxicological studies on popular herbs, development of herbal blends,
efficacy tests on mumerous berbs and herbal produets.

BOOK PUBLICA.TIONS Aulimr' Daniel B. Mowrey, Ph.D.

The Scientific Validation of Herbal Medicine. Keats Publishing, New Ca:uaan, CT. 1930
(1986). This book i is currently being used as a textbook in many college level courses on
herbal medicine, )

Herbal Tonio Therapies, Keats Publishing, New Canaan, CT. 1593, Revitalizes fie
concept of a fonic in light of modem research.

Fat Memagement| The Thermogenic Fastor. Victory Publications, Lehi, Utsh. 1994.

Natural Relaxants Freedom From Prescription Drug Ammcan Research Institute,
Scottsville, KY. 1990,

Proven Herbal Blends Keats Pub]xshmg New Canaan, CT 1990 (1987)

Cavenne: Volume Oma of the Scientific Validation of Medicinal Foods Monopzaphs.
Cormorant Books, Lehi, UT. 1987,

Guaranteed Potency Herhg: Next Generation Herbal Medicine, Keais Publishing, New
Canaen, CT. 1990 (1988). Thisis tha first book to introduce guaranteed potency herbs fo
the American public. .

Herbal Medicine and Your Immune Systein. Keais Puhhshmg New Canaan, CT 1991
{in Press).

Echmacea, How An Amazing Herb Supporis & Stimulates Your Jmmune Sysiem. Keats
- Publishing, New Canaan, CT, 1991 _
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UNITED STATES OF AMERICA
EFORE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
DOCKETNO. 9318
BASIC RESEARCH,L.L.C., etal,
Public Document
Respondents.

RESPONDENT DANIEL B. MOWREY’S MEMORANDUM OPPOSING COMPLAINT
COUNSEL’S MOTION FOR IN CAMERA REVIEW AND FOR SANCTIONS

Respondent Daniel B, Mowrey, PL.D. (“Dr. Mowrey”) submits the following
memorandum opposing Compleint Cotmsel’s motion for in camera review and for sanctions (the
“Motion™).
INTRODUCTION

In response to the Court's recent Order on Complaint Counsel's Motion to Compel
Production of Dr. Marey's Expert-Related Documents (“Order”), Dr. ?_oiuﬁ has produced &1l

documents he created, keviewed, considered or relied upon in his capacity as an expert witness

(including all documents he created, reviewed, considered ar relied upon in the formation/
creation of his expert _Huo&ovﬁauu. that had not previously been produced, including
“communications with|his attorney, the other Respondents and the other Respondents® attorneys”
(collectively referred 19 as “Expert Related Documents™). Dr. Mowrey's production is consistent
with the Court's direction that Dr. Mowrey produce “all documents that relate ﬁr his capacity as
_

_

other Respondents’ nJBn«a... Order at 3. It is also consistent with the Court's ruling that “ft}o

an expert witness, inchiding communications with his attorney, the other Respondents, and the

the extent that Complaint Counsel’s motion [to.compel] is aimed at compelling production of

documents from Dr. Mowrey that do not relate to his capacity as an expert or to the formation of
his expert opinion in this case, Complaint Counsel’s motion is DENIED IN PART,” Id,

However, Complaint Counsel are apparently not satisfied with the Court's denial of their
motion to compel Dr. Mowrey to produce documents not related to his capacity as en expert
witness and the formation of his expert report. Accordingly, Complaint Counsel have filed their
Motion, accusing Dr. Mowrey of flagrantly violating the Court's Order by not producing what
Complaint nosﬁ.& characterize as large numbers of documents which Complaint Counsel claim
are subject to prodiction under the Order, while essentially _.m.nnmum the Court's ruling that Dr,
Mowrey is not required to produce non-expert related documents.' In so doing, Complaint
Counsel paint a misleading picture of the nature of this dispute, a misleading picture of the
=.E=sn_‘m of documents at issue, end a misleading picture of the level of Dr, Mowrey's
compliance with the Court's Order.

For example, Complaint Counsel assert that, in response Lo the Court’s Order, Dr.
Mowrey has produced only a “few,” or “only a small portion of the expert-rclated documents.”
Complaint Counsels’ Motion at 1, 3. Complaint Counsel assert that Dr. Mowrcy bas “failed to
produce numerous communications and documents . . . Jd. at 4. What Complaint Counsel fail
to disclose to the Court, however, is the actual number of documents produced by Dr. Mowrey,

and the actual number of documents at issue in Complaint Counsel’s Z.omou. For example,

! Compleint Counsel's Motion also ignores the fact that, with respect to some of the
documents Complaint Counsel seek, in a pricr expert discovery related order, the Court
specifically ruled that Complaint Couase!’s expert witnesses did not have to produce the types of
documents Complaint Counsel seek through their Motion. Seg, e.g., Order On Complaint
Counsel s Second Motion For Protective Order, dated 9 December 2004 (the “Order Governing
Expert Discovery™),




before the Court entered the Order, Dr. Mowrey had already produced to Complaint Counsel .
over nine hundred pages of documents he had read, reviewed, considered and/or relied on his
forming his expert report. Then, subsequent to the Court's Order, Dr. Mowrey produced an

additional thirty-seven|(37) pages of documents.? Thus, as of the date of this memorandum, Dr.

Movwrey has produced almost one thousand pages of expert related documents, elmost twenty-

five limes the 40 pages of documents Complaint Counsel seek thraugh their motion.?
As discussed L_ more detail below, and contrary to Complaint Counsel’s assertions of

alleged willful and nmJabn violations of the Qrder, Complaint Counsel’s Motion stems from a

disagreement over the interpretation and scope of the Court’s Order, not from any deliberate or

flagrant violation of" »L Order. The undersigned interprets the Order in a manner consistent with -

1 Dr. Hsnsmﬁ.u privilege log identified 191 documents through 8 December 2004, As
explained below, twen y-5ix (26) of the pages recently produced by Dr. Mowrey were listed on
the privilege log, four (f}) were documents created after 8 Decernber 2004 (the last date on
documents identified on the privilege log), and seven (7) pages were an attachment to an email

that Dr. Mowrey's coussel had mistakenly believed had been produced on 10 January 2005.

Thus, of the 191 aon_.ﬁ_nnw listed on the privilege lag, Dr. Mowrey produced twenty-six of them.

Of the remaining 165 prees of documents identified on the privilege log, Complaint Counsel
seek production of 40 pages. Thus, elthough Complaint Counsel fail to forthriphtly acknowledge
it in their Motion, n<nu‘oou.ﬁ_au_.. Counsel concede that at least 125 of the 165 pages of )
documents listed on the privilege log have been properly withheld by Dr. Mowrey

? As explained below, one of the documents identified on the privilege log which
Complaint Counse] seek (Document Bates No, 91) is an email from Carla Fobbs (head of the
Corporate Respondents] compliance department) to Dr. Mowrey, forwarding to Dr. Mowrey an
email which Ms. mo_uc%_nm received from Nicole Slatter (a paralegal with coungel for
Respondent Dennis Gay). The email from Ms. Slatter to Ms, Fobbs references notes of
Respondent Gay’s counisel's interviews with certain potential fact witnesses (not Dr. Mowrey).
The notes of those Eﬁ..ﬁnsm. although not specifically listed on the privilege log, are
attachments ta Ms. m_.wh r’s email to Ms. Fobbs, However, Dr. Mowrey testifies that he has
never opened, read, reviewed or atherwise considered those attached notes of the interviews with
the potential fact iBLmnm. Declaration of Daniel B. Mowrey, Ph.D. in Ogposition to

Complaint Counsel's Mption for Sanctions dated 15 September 2005 (“Mowrey Supp. Dec.”) at
q11.

the Court’s Order Govemning Expert Discovery, and the Court’s Order On Complaint Counsel's
Mbotion To Compel A Document From Respondents* Testifying Expert Solan, dated 19 January
2005 (the “Second Order Governing Expert Discovery™) - i.e., that Dr. Mowrey was required to
produce all documents he created, read, considered, reviewed and/or relied upon in his capacity
as an expert witness in this case, including all documents he created, reviewed, considered or
relied upon in connection with the formation/ereation of his expert report/opinion, that had not
previously been produced, including “commimications with his ettorney, the other Respondents
and the other Respondents’ attorneys.” That js precisely what Dr. Mowrey has produced. Dr.
Mowrey has thus complied with the Court’s Order because he has in fact produced all Expert
Related Documents,

On the other hand, and despite the fact that the Court expressly denied Complaint
Coungel’s prior motion to compel “[t]o the extent that Complaint Counscl’s motion [to compel}
is aimed at compelling production .ow documents from Dr. Mowrey that do not relate to his
capacity as an expert or io Lhe formation of his expert opinion in this case,” (Order at 3),

Complaint Counsel seek to obtain copies of documents having absolutely nothing to do with Dr.

" Mowrey's capacity as an expert witness or the formation of his expert report. Complaint

Counsel have taken the position that Dr. Mowrey must produce documents which were created
months before Dr. Mowrey ‘was ever asked to be, or designated as, an expert witness, and further
assert that Dr. Mowrey must produce classic attorney-client communications and attorney-work
product documents such as attarney notes of interviews with patentinl fact witnesses, and
documents relating to Respondents” end their attorneys® litigation strategy discussions

concerning the possibility of designating other potential expert witnesses in this case, and which




documents Dr. goinﬂ did not read, review, consider or rely upon in connection with forming
his expert report/opinion.

Compleint Counsel further asgert that any document which Dr. Mowrey has ever
reviewed which mentions or relates to any author of any scientific study relates to Dr. Mowrey’s
capacity as an expert Witness and his expert opinion, even if those documents (a) were reviewed
before Dr. Mowrey was .n<n—. asked to be or was designated as an expert witness, (b) were
received, read and reviewed by Dr. Mowrey solely in his capacity as & Respondent, and (c) were
never read, reviewed, considered or relied upon by Dr. Mowrey in connection with mo_.E.u,m his
expert report/opinion,

For cxample, Qomplaint Counsel seek to obluin documents nn_mmuw to notes om interviews
which Respondents” cg :En.u conducted of a variety of _un..ﬁuma fact witnesses (not Dr, Mowrey)
(the “Attorney Interview Documents™), 23 well as documents relating to Respondents® Counsel’s
deliberations concerning other expert witnesses which Respondents® Counsel considered, but did
not ultimately n_nmmn:ﬁ_a in this case (the “Potential Expert Witnesses Documents™). Contrary to
the express provisions pf Fed. R. Civ. P 26, the discovery rules applicable to these praceedings,

and this Court's prior expert related discovery orders in this case, Complaint Counsel assert they

are entitled to know (a)

counse] (who have new

the identify of other potential experts discussed by Nnmbouwgm and their

br been designated as expert witnesses in this oese), (b) why Respondents

chose not to designate

ose other potential experts, and (c) why Respondents selected Dr.

Mowrey as en expert witness as opposed to some other potential expert. According to Complaint

Counsel, if Respandent

considered and rejected designating any author of any scientific study

relied upon by Dr. Mowrey in his expert report, such documents allegedly relate to Dr. Mowrey’s

5

expert oplnion. Thus, Complaint Counsel assert they are entitled to a copy of Documents Bates
Nos. 166-167, which documents relate solely to Respondents® and their counsels® deliberations
concerning potential expert witnesses,

However, the Attomney Interview Documents and the Potential Bxpert Witnesses
Documents have nothing to do with Dr. Mowrey's oapacity as an expert witness. Indeed, some
of them were created and m,muﬁ to, and read E..E reviewed by, Dr. Mowrey weeks before he was
ever designated ag an expert witness, and none of them were reviewed by him as an expert
Witness, or considered or relied upon by him in forming his expert opinion. Yet it W.Enmn very
documents which are &t the center of, and appear to be the motivating force behind, Complaint
Counsel’s Motion.

‘While Complaint Counse! virtually ignore the issue of the Attormey Interview and
Potential Expert Witnesses Documents in Enw Motion (only mentioning them, almost as an
afterthought, in footnote no. 8 of their Motion), these documents lay at the center of the current
dispute. For example, on Wednesday, 24 August 2005, the undersigned spoke with Complaint
Counse! Leureen Kapin and Joshua Millard in an effort to resolve this dispute without the need
for Court intervention., During this nowﬁﬂnmou the undersigned mﬁnnmmouwv. raised the issue of
the Attomey Interview Documents wnd the Potentinl Expert Witnesses Documents, discussed the
fact that they were never reviewed or relied upon by Dr. Mowrsy in connection with his expert
report/opinion, and indicated that because of their egpecially sensitive nature (i.e., attorney’s
notes and mentsl impressions), they would not be produced. As & resuit of Complaint Counsel’s

insistence that these documents be produced, no egreement could be reached.




Complaint Counsel's strained reading of the Order goes way too far. If Complaint

Counsel’s Fﬁﬂdﬁmoﬂ is carrect, then Dr. Mowrey would arguably be required to produce
virtually every document he has ever reviewed in connection with this matter, regardless of iwn_.u
it was created, regardless of whether he viewed the document solely in his capacity as a
Respondent, and regerdless of whether he read, reviewed, considered or relied upon it in
connection with E%L.Em his expert opinion/report. It would also arguably require Dr. Mowrey
to produce everything he has published, and all documents w.ﬁ may possess or which he has ever
read gt any time, whicH mention any author of any scientific study n.ﬁnﬁmnm in Dr. Mowrey’s

report, or which mention any topic addressed in thet report. Dr. Mowroy does not believe the

Court’s Order was intenided to embrace such an extraordinary end burdensome universe. Indeed,

it would be directly contrary to the Court’s prior ruling concerning the scope of expert discovery
(see, e.g., Orxder mo<wn_u.nm Expert Discovery), and imEa eviscerate the Court’s ruling that Dr.
Mowrey was not Ee.L«n to produce non-expert related documents.

In short, Dr. Mowrey has fully complied with the Court’s Order, Complaint Counsels’

insisténce on an unreaspriably broad production exceeds greatly the scope of the Court’s Order

and should be rejected.| Compluint Coungels® Motion should be denied,*

4 Compleint Cgunsel have asserted that the Court's scheduling order prohibits & person
who is a fact witness frbm also being an expert witness, However, Complaint Commsel lmew as
early ag 13 October 2004 that Respondents were designating Dr. Mowrey as an expert witness,
and failed to timely fild a motian in limine to exclude Dr. Mowrey as an expert witess, Thus,
Complaint Counsel _ET waived any objection to Dr. Mowrey being both & fact witness and an
expert witness, Furthermore, Dr. Mowrey notes that the federal courts have made it clear that
there is no per se uﬂmp_“__.%&on against a fact witness also being an expert witness. Indeed, the
federal courts have made it clear that even in jury trials, where there is a risk of a jury being
confused about the dua roles, that there is nothing wrong with a witness having both roles. See,

e.g., US. v. Catlett, 97 F.3d 565, 571 (D.C. Cir. 1996) (““we have never adopted Lhe rule that dual
(continued...)

. TE| OF
A FAcTs RELATING T0 TEE DOCUMENTS AT 1sSUE

1 Pursuant to the Order, Dr. Mowrey is required to produce “all documents that
relate to his oapacity as an expert witness, including communications with his attorney, the other
Respondents, and the other Respondents’ attorneys.” Order at 3. The Order further provides that
“[t]o the extent that Complaint Counsel's motion [to compel] is aimed at compelling production
of documents from Dr. Mowrey that do not relate to his capacity as an expert or to the formation
of his expert opinion in this case, noBuFEw Counsel's motion is DENIED IN PART."™ Id. The
Court then directed Dr. Mowrey to produce documents within five (5) business days after 9
Aupust 2005 — i.e., on or before 16 August 2005,

2. On 16 August 2005, Dr. Mowrey produced to Complaint Counsel what he
believed to be all documents required to be produced by the Order. Specificaily, Dr. Mowrey
produced to Complaint Counsel all remaining documents that he uwa. read, considered, reviewed
or relied upon in his capacity as an expert witness, including in connection with forming his
expert report/opinion. Those documents consisted of thirty (30) pages of documents, twenty-six

(26) of which had been listed on the privilege log, and four (4) of which were documents created

4 (...continued)
testimony as both a fact and expert witness is improper . . . every federal court to consider the
issue of dusl testimony as both & fact and expert witness has concluded that the Federal Rules of
Evidence permit such testimony™), See also U.S. v. Tacco, 200 F.3d 401, 418 (6 Cir. 2000)
(refusing to edopt a per se rule prohibit a fact witness from also testifying as an expert witness);
U.S. v. Rivera, 971 F.2d 876, 888 (2™ Cir. 1992) ("Although Mendez testified as both a fact
witness and an expert witness, such duel testimony is not improper™).
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afterthe last date of dosuments identified on the privilege log.® See, e.g., Letter from Ronald F,

Price to Complaint Cojmnsel, dated 16 Augist 2005, a copy of which is attached hereto as Exhibit

>| .
3. Inthe 1 r August 2005 letter, the undersigned stated that “[wlith respect to

attachments referenced in some of the emails, it is my understanding that those documents have

been produced Eoio;ﬁ”. Accordingly, they ate not reproduced herewith. It is my

understanding that Dr. Mowzey has now produced all documents which he has which relate to his

|

capacity ag an cxpert iﬂbgm in this case." See Exhibit A.

¥ Complaint nnhﬁ_m& make much ado in their Motion about the fact that four of the pages
produced on 16 August| 2005 were not listed on Dr, Mowrey's privilege log. However, as has
previously been explained, the privilege log anly listed documents through 8 December 2004
because that is the date|on which Respondents provided Dr. Mowrsy's expert report, and
Respondents’ responses to the Second and Fourth Requests had been provided on 14 November
2004, and 1 December 2004, respectively. Accordingly, the latest date for documents identified
on the privilege log iL tied to the dats of the discovery responses, and the dete of Dr. Mowrey's
report. Price Dec. at § 35. See also Letter from Ronald F. Price to Complaint Counsel, dated 2
March 2005, a copy of which is attached as Exhibit G to Respondent Daniel B, Mowrey's
Response to ComplaintiCounsels' Motion to Compel Dr. Mowrey to Produce His Confidential
Atrorney-Client Communications, Joint-Defense Communlcations, and Documents Protected by
the Work Product DoctFine. Thus, there is no mystery to the fact that when Complaint Counsel
provided their rebuttal zeports on 27 December 2004, that such reports were forwarded by email
to Dr. Mowrey. The fact Dr. Mowrey subsequently produced the post 8 December 2004
documents, even Eonmm ihey were not listed on the privilege log und thuy previously unknown to
Complaint Counsel, mﬂﬁoumn.wsm that Dr, Mowrey was not trying to hide the documents.

The absurdity of Complaint Counsel’s argument on this particular point is further
demonstrated by the fact that on 13 Januery 2005, Complaint Counsel produced to Respondents
an emended privilege E_m. However, the latest dacument on that amended privilege log bears a
date of 16 December Nc"oa. It is bard to believe that Complaint Counsel did not generate any
privileged documents during the time frame of 17 December 2004 and 13 Januery 2005,
especially given all the depositions the parties were taking during that time frame. Yetitis
doubtful that Complaint Counsel would concede that their failuze to list post-17 December 2004
documents on their privilege log of 13 January 2005 is evidence of a deliberate attempt to hide

documents,

4, On 17 August 2005, Complaint Counsel sent a letter indicating, inter alia, that
because the attachments to the recently produced emails had been produced sepamtely (in
Jannary 2005), Complaint Counsel were unable to determine which attachments were essociated
with which specific email, and Complaint Counsel requested that the undersigned provide
information which would allow Complaint Counsel to malte that determination. In order to
v.E<.En the requested assistance 1o Complaint Counsel, an 22 August 2005 the undersigned mnu".

Complaint Counse] a letter wherein the undersigned specifically identified for Complaint

~Counsel which emails-were associated with which attachments. During this process, the

undersigned discovered, mom the first time, thet contrary to his prior belief, one of the attachments
10 ope of the emails had inadvertently been omitted from the 10 January 2005 production,
Specifically, it was learned thet the atizchment io an email fiom Dr. Mowrey to the undersigned,
dated 9 November 2004, had inadvertenily not been produced. This discovery was immediately
disclosed 8_ Complaint 0.o=umnr and the inadvertently omitted attachment was produced. See,
e.g., Letter from Ronald F. Price to Joshua Millard dated 22 August 2005, a copy of which is

attached hereto as Exhibit B.6

& As set forth in the Mowrey Supp. Dec., and the Declaration of Ronald F. Price in
Opposition to Complaint Counsel's Motion for Sanctions (“Price Supp. Dec.™), when Dr.
Mowrey provided documents to his counse] for praduction to the FTC in January 2005, Dr.
Mowrey believed he hed printed out and delivered to his counsel all of the attachment “drafts” of
his reports that he had emniled ta his counsel. When the undersigned’s office produced those
documents to Complaint Counsel on 10 January 2005, the undersigned (who was traveling to
New York for the deposition of Complaint Counsel’s expert) believed that he produced to
Complaint Counsel ell such drafts, When this inadvertent error was discovered, it was }
immediately brought to Complaint Counsel’s attention, and the inadvertently omitted attachment

.was produced.
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5. As diseussged in Dr, Mowrey's memorandum opposing Complaint nnﬁmn_.m.
initial motion to compel, Respondents did not decide to designate Dr. Mowrey as an expert
witness until 13 onSH_.ﬂ. 2004, the very day on which Respondents served their expert witness
list. Furthermore, Dr.{Mowrey had no communications of any kind with any Respondeat or any
counsel concerning hik role es an expert witness until approximately 18 October 2004, after
Respondents __m.m already designated him as a possible expert witness, Seg, e.g., Declaration of
Daniel B. Mowrey, PH.D. mwﬁn._ 21 July 2005 (“Mowrey Dec.”) ] 10-11; Declaration of Ronald
F, Prios, dated 21 July|2005 (“Price Dec.”) at q{ 5-8, previously submitted.

6. .On 12 Qctober 2004, a draft of Respondents® proposed witness list was circulated

amongst Respondents’| joint legal defense team. That draft did not include Dr. Mowrey as a

potential expert witness. On the 13 October 2004, Respondents’ counsel decided to identify Dr.
Mowrey B3 a potential “nnvnn ‘witness, That was the first time Respondents mnnm.%n to designate
Dr, Mowrey as 2 uoaJmE expert .&Egm. Respondents’ finalized expert witness list, which was
served on Complaint Counsel the afternaon of 13 October 2004, identified Dr. Mowrey as a
potential expert witness. Price Dec. at 6.

As of 13 October 2005, Dr. Mowrey had not had a single communication with any

Respondent or any nos_umn_ for anuonmnam including his own counsel, about being identified on

Respondents’ witness En as a potential expert witness. Mowrey Dec. § 13, .m.nm also Price Dec.
at 117-8.
8, . Onabout 18 October 2005, Dr, Mowrey and hig counsel had & conversation

concerning the fact that| Respondents had identified Dr. Mowrey a5 a potentiel expert witness.

This was the first time that Dr. Mowrey was made aware that he had been named as a potential
expert witness. Mowrey Dec. § 14. See also Price Dee. at 8.

9. ‘When Dr. Mowrey provided his expert report, he produced to Complaint Counsel
more than 700 pages of documents which he read, considered, reviewed and relied upon in
connection with forming his expert report. _Socﬁnv,. Supp. Dec. at 1) 5. Altogether, before this
Court ever issued its 9 August 2005 Order, Dr. Mowrey had produced over nine hundred pages
of expert selated documents, _E. at 7 6-8.

10.  Complaint Counsel seek production of documents which relate soiely to notes of
Respondents® counsel’s interview 55 u.o_aumw_ fact witnesses (and not of Dr. Mowrey).
Specifically, Compleint Counse] seek production of the following documents:

- Bates No. 91. This is & document which relates solely to notes of
interviews which Respondent Gay’s counsel conducted with a number of potential
fact witnesses, none of which was Dr. Mowrey. The document is an email string
consisting of an email on 27 September 2004 from Nicole Slatter, a paralegal with
the law firm of Burbidge & Mitchell, to Carla Fobbs (head of the Corporate
Respondents® noE.HEubnn department), Ron Price (Dr. Mowrey's counsel), and
Jeff Feldman (the Corporate Respondents’ attorney), which email was forwarded
by Ms. Fobbs on 27 September 2004 to Respondents Mowrey, Gay & Friedlander,
and to Dan Watson, a paralegal with the Corporate Counsel’s compliance
department. The email itself does not identify the witnesses who were .
interviewed, although the originel email from Ms. Slatter included attachments

which were notes of interviews of fuct witnesses conducted by the luw firm
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nnunnmLmum Respondent Gay. The email also identifies ather potential fact
imn._nmmn_w who Respondent Gay's counse] was attempting to interview. Price
Supp. U_nn. at § 11. Dr. Mowrey testifies that e has never opened, read,
nouuannr or otherwise reviewed the interview notes attached to the email.” See,
e.g, M _ wrey Supp. Dec. at ] 11. ..

b, Bates No, 94. This is an email dated 29 September 2004 (more
than twd weeks before Dr. Mowrey was designated as an expert witness) from Dr.
Mowrey;s counsel to the Corporate Respondents® prior counsel, Respondent
Gay's naﬁmm_. Ms, Slatter, Ms. Fobbs, Mr. Watson, end Respondents Friedlander
and Dr. Mowrey. This document relates solely to a telephone conference which
the undersigned had with a potential fact witness. That potential witness was not
Dr. Mowrey, and was not en author of any cientific study mentioned in Dr.
Mowreyls report or in any of Complaint Counsel's experts’ reports. See, e.g.,
Price Supp. Dec. at § 12. Furthermore, Dr. Mowrey testifies that although he

believes vm reed the email on or about the date it was sent, he did not read or

? Assetforth j..wn accompanying Declaration of Ronald F. Price in Opposition to
Complaint Counsel's Mption for Sanctions ("Price Supp. Dec."), the notes relate to counsel's
interviews with three _u%.ohnp_ witnesses who are not authors of any scientific study of any kind,
and with one potential witnesses who is an author of a scientific study discussed in Dr. Mowrey's
report. Complaint noE_E& concede in their motion that notes of interviews with non-authors are
not discoverable, See, é. 2., Motion at n.8. Thus, of these attorney interview notes, it appears that
the only notes which Cqmplaint Counsel claim they are entitled to obtain are notes of Mr. Gay's
counsel's interview with & study author.. However, as indicated above, Dr. Mowrey testifies that
he never opened that attachment, and never read, reviewed, considered or otherwise relied upon
that particular nuaEun”_H See, e.g., Mowray Supp. Dec. at§ 11. Because Dr. Mowrey never
even opened the attachment and never read the document, even in a cursory menner, it is
impossible for him to have “considered” the document in forming his expert report.

13
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review the email after he had been desigoated as en expert witaess, and did not
read, consider, review or rely upon the email in connection with preparing his i
expert report/opinion. Moreover, Complaint Counsel concede in their Motion that
they are not entitled to notes of interviews with potential fact witnesses who are
not authors of any of the scientific studies mentioned in Dr. Mowrey's report.

See, e.g., Motion at 11-12, n. 8. Given such admission, Complaint Counsel are
not entitled to obtain a copy of Document Bates No. 94.

11.  Complaint Counsel seek production of documents which relate solely to
discussions between Respondents and their counsel coneerning potential expert witnesses (not
Dr. Mowrey). The document at issue, Bates Nos. 166-167, is an email dated 22 November 2004,
from Mr. Watson to Ma. Fobbs, and to Respondents Friedlander and Dr. Mowrey. During the 22
Z.oﬁEwnm 2004 time frame, Respondents and their counsel had discussions conceming the
possibility of designating ndditional expert witnesses. Document Bates Nos. 166-167 identifies
certain potential expert witnesses which Respondents were considering, but did not designate in
this cese. Mone of the persons identified in this document is an author of any of the scientific
studies mentioned in Dr. Movwrey’s expert report. Price Supp. Dec. at § 13. Complaint Counsel
have conceded, in foomote no. & of their Motion, that they do not seek production of this
document if the persons identified in the document are not authors of any of the scientific studies

referenced in Dr. Mowrey’s expert report.” Furthermore, the document does not mention or refer

* Dr. Mowrey believes Complaint Counse] were not even entitled to know whether any of
the persons identified on this document were or were not authors of any scientific study referred
to in Dr, Mowrey's report, 2s such information is work product, and because Dr. Mowrey's
testimony is clear that he did not read, review, consider or rely upon this document in his

(continued...)

14




to Dr. Mowrey’s expert opinion orrepprt, and is wholly nnrelated to Dr. Mowrey's capacity as an
expert witness and his expert opinion/report. Indeed, Dr. Mowrey testifies that he received, read,

considered, and reviewed this document solely in his eapacity as a Respondent in this case, and

that he did not read, consider, review or rely upon this document in his capacity as an expert
witness, or in connection with his oxun.n opinion/report. Mowrey Supp. Dec. at § 13.

12.  Mnnoy ofithe documents Complaint Coungel demand ware ereeted before
Reypondents cver decided to n_n&munﬁ Dr. Mowrey as an expert witness. These documents are
as follows: :
L Bate Nos, 26-32. These documents are & series of emails on 9
>=w.ﬁn 2004 between Dr. Mowrey's counsel and Ms, Pobbs (and capied to Dr.
Mowrey). The emails relate solely to efforts to arange 2 meeting between Dr.
‘Mowrey and the Corporate Respondent’s connsel (8 meeting which did not

occur). See, e.g., Price Supp. Dec. at §j 14.  The documents contain no

Ecﬂmum_ﬁ information.of amy kind, J2. Furthermore, Dr. Mowrey testifies that
he Sn&Hm and _.m&nsm..w these documents solely in his capacity as a Respondent
in this case, that he did not rend, consider, review or rely upon these documents

after rw<“=m been designuted as an expert witness, and thet he did not read,

! (...continued) . .
capacity as an expert, orlin connection with forming his éxpert report/opinion: Nevertheless, in
light of the fact that Complaint Ceunsel have conceded in their Motion that, even under their
interpretation of the Order, they are entitled to this document only if it mentions an author of one
oF the scientific studies temtioned in Dr. Mowrey’s report, Dr. Mowrey has chosen to discloge
the fact that none of the vnnmoum identified in the document is an author of any scientific study
cited in Dr. Mowrey's expert report. Accordingly, the Court need not wasle lime reviewing in
camera a document which Complaint Counsel have conceded s not subject to production.
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consider, review or rely upon these documents in his capacity as an expert
witness, or in connection with his expert opinion/report. Mowrey Supp. Dec. at §
14.

b. Bates Nos, 54-55. This is an email dated 21 August 2004 from
Respondent Friedlander to Dr. Mowrey and Luigi Rinaldo (an employee of the
Corporate Respondents). The email has & subject identified as “placebo,” and
consists of & copy of e scientific study relating to placebos which Respondent
Friedlander forwarded to Dr. Mowrey, The specific scientific study referenced in
thiy email is not o.w& in Dr, Mowrey's n@ﬂ_ report. Furthermore, Dr. Mowrey
testifies that he received and reviewed this email solely in his capacity as a
Respondent in this case, that he did not read, consider, review or rely upon this
particular email after having been designated as an expert witness, and that he did
not read, consider, review or rely upon this perticular email in his capacity as an
expert witness, or in connection with his expert opinion/report.’ Mowrey Supp.
Dec. at§ 15.

c. Bates Nos. 84, 86-87. These documents are a series of three emails

dated 16 September 2004 (from Ms. Fobbs to Dr, Mowrey), 20 September 2004

® Dr. Mowrey does acknowledge that the scientific study referenced in this email is
related to the following scientific study which is identified in Dr. Mowrey's expert report:
Hrobjartsson, A and Gotzsche, PC, “Ts the placebo powerless? An analysis of clinical irials
comparing placebos with no treatment.” NEIM, 334{sic](21):1594-1602, (2001) (the correct cite
is NEIM, 344(21):1594-1602, (2001)) (the “Placebo Study™). See, e.g., Dr. Mowrey’s report
concemning the PedisLean product. However, Dr. Mowrey testifies that in formulating his expert
opinion in this matter he relied upon the Placebo Study, and not the particular study identified in
the email at issue. Mowrey Supp. Dec. at § 15.
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(from Dr. Mowrey to Ms. Fobbs), and 20 September 2004 (from Dr. Mowrey to
Ms. Fobbs), respectively, relating 1o certain potentinl fact witnesses (not Dr.
Mowrey). The .moncEnnﬁ contain absolutely no substantive information
concerning the potential fact witnesses jdentified in the documents. Rather, they
simply identify certain muﬁuma fact witnesses and their potential contact
information. Price Supp. Dec. at { 16. Dr. Mowrey testifies that he received and
reviewed these documents solely in his o%wﬁq as a Respondent in this case, that
he did ot read, consider, review or rely upon these documents after having been
designated as an expert witness, and that he did not read, consider, review or rely
upon these documents in his capacity as an expert witness, or in connection with
his expert opinion/report. Mowrey Supp. Dec at { 16.

1, Bates No. 9]. This document is discussed suprain § 11.

e. Bates Noy. 92-93. These documents are an ermail string consisting

of (i) anlemail dated 27 September 2004 from Ms, Fobbs to Respondent Gay’s

counse] fand his unn&mww_ (and S.E& to Dr. Mowrey’s counsel and the Corporate
Respondents’ counsel), (i) an cmail dated 27 September 2004 from Dr. Mowrey's
counsel to Ms, Fobbs, and (jif) &n email nm\an 27 September 2004 from Ms. Fobbs
to Dr. Mowrey's counsel (and copied to Dr. Mowrey). These emails relate to
wnmuon,_wﬂn Gay’s counsel’s investigation of the facts and background of potential
iﬁnwLm in this case — in this instance, Dr, Mowrey, and involves a request by

Mr. Gay’s counsel for a copy of Dr. Mowrey's CV, which Mr. Gay’s counsel was

seeking ps part of bis investigation of the facts and fact witnesses in this case. As

17

has previously been disclosed to Complaint Counsel, part-of the process which
any trial lawyer or legal term goes through in investigating a case is to become as
familier as possible with the parties to the case, the parties® backgrounds, and the
gn_n,w_.‘osnn of potential fact witnesses. These emails relating to Dr. Mowrey’s
CV relate solely to Waﬂcunnuﬁ. counsels’ F<nmnmw.mo= concerning the facts and
background of the case, and the uoﬁnamﬂ.mwnn witnesses in the case -- in this cese,
Dr. Mowrey. It had nothing to do with Dr. Mowrey’s role &s an expert witness.
Price Supp, Dec. at § 17. Indeed, Respondents did not even discuss ar determine
to call Dr. Mowrey as en expert witness until well after these documents were
created. Dr. Mowrey also uoon.“_ that the email string to Dr. Mowrey did not
include a copy of the CV.'"" Morever, Dr. Mowrey testifies that he received and
reviewed these documents solely in his capacity as a Respondent in this case, that
he did not read, consider, review or rely upon these documents after having been
designated as an expert witness, and that he did not read, consider, raview or rely
upon these documents in his capacity as an expert witness, or in connection with
his expert opinion/report. Mowrey Supp. Dec. at {17,

£ Bates No. 94. This document, relating to attorney notes of an
interview with a potential fact witness, is discussed supra in ¥ 12.”

g Bates No. 96. This is an email from Ms. Fobbs to Dr. Mowrey

dated 4 October 2004, with the subject line “Juminaries,” and consists of a single

1 As Complaint Counscl ere aware, Respondents long ago provided Complaint Counsel
with Dr. Mowrey’s CV.
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phrage request. No further information can be provided concerning the specific
request without divulging the request itself. However, the document was

received, read and reviswed by Dr, Mowrey before Respondents ever discussed or
determined to identify Dr. Mowrey as an expert witness. Furthermore, Dr.

Mowreytestifies that he received and reviewed this document solely in his

capacitylas 2 Respondent in this case, that he did not read, consider or review this .

document after having been desigpated as an nﬁun.: witness, and that he did not

rend, consider, review or rely upon this document in his capaoity as an expert

witness, lor in connection with forming his expert opinion/report. Mowrey Supp.
Dec. mL 18.

109-114. These documents consist of a

series on_ the following emails: (i) Ms. Fobbs 5 Dr. Mowrey dated 7 October
2004, AL Dr. Mowrey to Ms. Fobbs dated 7 October 2004, (iii) Ms. Fobbs to Dr.
Mowrey|dated 12 October 2004, (iv) Dr. Mowrey to Ms. Fobbs, dated 12 October

2004, (v) Ms. m_oEu.m to Dr. Mowrey, dated 12 October 2004, (vi) Dr. Mowrey to

Ms. Fobbs, dated 12 October 2004, and (vii) Ms. Fobbs to Dr. Mowrey, dated 12

October 2004, These documents relate to a request by Ms. Fobbs as to whether
Dr. Eo,fnw had copies of certain documents, none of which documents are
mentioned, addressed or discussed in Dr. Mowrey's expertreport. Mowrey Supp.
Dec. at |19; Price Supp. Dec. at § 19. Furthermore, these emails were created,
received, and reviewed by Dr. Mowrey before Respondents ever discussed or

determined to identify Dr. Mowrey as an expert witness. Moreover, Dr. Mowrey

19

13.

testifies that the documents referenced in the emails are not documents created by
him, that he received, read and reviewed these emails solely in his capacity as a
Respondent in this case, that he did not read, consider or review these emails after
having been designated as an expert witness, and that he did not rend, consider,
review or xely upon these emails in his capacity as an expert witness, or in
connection with forming his expert opinion/report. Mowrey Supp. Dec. at §19.

Comgplaint Counsel seok production of the following documents in addition to

those identified above:

184, These documents consist of the

following emails: (i) Dr. Mowrey’s counsel to Ms. Fobbs (copied to Dr. Mowrey)
dated 11/01/04, (ii) Ms. Fobbs to Dr. Mowrey's counscl dated 11/01/04, (iii) Dr.
Mowrey’s counse] to Ms. Fabbs dated 11/01/04, (iv) Ms. Fobbs to Heather Sprik
(with the Corporate Respondents’ Compliance Department) dated 11/01/04, (v)
Ms. Sprik to Dr. Mowrey dated 11/01/04, (vi) Ms. Sprik to Dr. Mowrey dated
11/03/04, (vii) Ms. Fobbs to Ms. Sprik dated 11/1 1/04, (viii) Ms. Sprik to Dr.
Mowney dated 11/11/04, and (ix) Ms. Sprik to Dr. Mowrey dated 12/03/04. These
emails all relate to & request by Dr, Mowrey's counsel for copies of certain
documents. Specifically, the emails eoncern a request for assistance in locating
materials previously published by Dr. Mowrey (all of which ere identified on Dr.
Mowrey's CV). Other than identifying the documents reguested by Dr. Mowrey’s
counsel, these cmails contain no substantive information concerning the requested

materials. Price Supp. Dec. at 20, Furthermore, in its Order Governing Expert
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Discovery, this Court expressly ruled that experts did not have to produce their
prior publications. Moreover, Dr. Mowrey testifies that he received, read and

reviewed these emails solely in his capacity as a Respondent in this case, and that

be did Dot read, consider, review or rely upon these emails in his capacity as an
expert TH&.«: or in connection with forming his expert opinion/report. Mowrey
Supp. Dec. at §20.

_F Buies Nos.165, 168, These documents consist of the following: ()
Document Bates No, 165 is an email from Dr. Mowrey's counsel to Dr. Mowrey
dated 22 November 2004; and (ii) Document Bates No. 168 .»m an email siring
ncummum_um of the following email: (1) Dr. Mowrey’s counse] to Ms. Fobbs and Mr,
éwsop_ {copied to the Corporte Respondents’ counsel Mr, Feldmen & Mr,
Nagin, Mr. Gay’s counsel Mr. Burbidge & Mr. Shelby, and Respondents Dr.
Mowrey & Friedlander), dated 22 Navember 2004, and (2) Dr. Mowrey to his
counsel] dated 22 November 2004. During this time framn, Respondents and their

coumseliwers engaged in discussions concerping the possibility of deposing

certain fact witnesses. These documents relate solely to those discussions, and are
E&pﬁ_a 1o Dr. Mowrey's capacity ag an expert witness.

HSE respect to Document Bates No. 165, and with respect to the 22
November 2004 email from Dr. Mowrey to bis counse! which is part of Document
Bates No. 168, Dr. Mowrey acknowledges that those two emails refer to the

“Colker/Kalman paper.”  However, the emails related to Respondents’ discussions

conceming the topic of the possibility of deposing Dr. Colker and Mr. Kalman.
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They were unrelated to Dr. Mowrey’s expert repart/opinion, and the emails
contain absolutely no substentive information concern the Colker/Kalman paper,
or concerning Dr. Colker and Mr. Kalman, Furthermore, as Complaint Counsel
are aware, the “Colker/Kalmsan paper” referenced in these two emails has been
produced to Complaint Counsel on at Jeast two (2) separate oceasions. Price

Supp. Dec. at §21.
With respect to the 22 November 2004 email from Dr. Mowrey's counsel

to Ms, Fobbs and Mr. Watson (copied to the Corporate Respondents® counsel, Mr.

Gay's counsel, and Respondents Dr, Mowrey & Friedlander) which is pert of
Document Bates No, 168, that document relates solely to Respondents® litigation
strategy and potential discovery to undertake. Price Supp. Dec. at 22
Moreover, UF.Zo«ﬁ& testifies that he received, read and reviewed these
documents solely in his capacity as a Respondent in this case, and that he did not
read, consider, review or rely upon these documents in his capacity as an expert
witness, or in connection with forming his expert opinion/report. Mowrey Supp.
Dec.at§21. .

B.  FACTSRELATING To COMPLATNT COUNSEL'S AND THEIR EXPERT’S VIOLATION OF
THE COURT’S ORDERS

In considering Complaint Counsel’s request for sanctions, this Court should be mindful
of Complaint Counsel’s and their expert's own multiple violations of their discovery obligations

and Es Court orders, and should bear in mind the remedies thus far allowed in these
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580 -

* Burean of Consumer Protection
Division of Enforcement

_Joshua 8. Millard

Attorney

Direct Diak
(202) 326-2454

December 1, 2004

Jeffrey D, Feldman, Esq. Ronald Price, Esq.

FeldmanGale, P.A. Peters Scofield Price

Miami Center, 19 Floor 340 Broadway Centre
- 201 South Biscayne Blvd. 111 East Broadway

Miarni, FL 33141-4322 Salt Lake City, UT 84111
Richard D: Burbidge, Bsq. °© -Stephen E. Nagin, Bsq
Burbidge & Mitchell Nagin, Gallop &

215 . State St., St. 920 Figneredo, P.A.

* Salt Lake City UT 84111 3225 Aviation Ave. 3% FL
Miami, FI, 331334741 -

VIA ELECTRONIC MAIL AND U3 MAIL.
Re:  Basic Research et al., Docket No. 9318

Dear Mr. Feldman:

This letter will confirm our conversation of November 29, 2004, which included my colleague
. Laureen Kapin, in which you represented that all Respondents are withdrawing their designation of -
Edward Popper as a testifying expert witness in this matter '

As you will recall, the Expert Repart of M. Popper was due on November 29%. You represented
that Complaint Connsel would not receive any Report written by Mr. Popper because Respondents have
withdrawn their designation. of Mr. Popper as a testifying expert witness. We confirm that we have

‘recewed no Expert Report written by MI Poppet.

If you have any questions concerning this letter, please contact me at the number listed above.

Smcerely,

%m
a S. Millard
Atteshey, Division of Enforcement
cc: Mitchell K. Friedlander, pro se - ' '
5742 West Harold Gatty Dr.
Salt Lake City, UT 84116
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UNITED STATES OF AMERICA :
BEFORE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

—

In the Matter of

BASIC RESEARCH, L.L.C,
A.G. WATERHOUSE, L.L.C,,
KLEIN-BECKER USA, L.L.C.,
NUTRASPORT, L.L.C.,
SOVAGE DERMALOGIC LABORATORIES, L.L.C,
d/b/a BASIC RESEARCH, L.L.C.,
OLD BASIC RESEARCH, L.L.C,,
BASIC RESEARCH, A.G. WATERHOUSE,
BAN,L.L.C, '
' d/b/a KLEIN-BECKER USA, NUTRA SPORT, and
SOVAGE DERMALOGIC LABORATORIES,
DENNIS GAY, oo ' '
DANIEL B. MOWREY,
d/b/a AMERICAN PHYTOTHERAPY RESEARCH
LABORATORY, and
MITCHELL K. FRIEDLANDER

DOCKET NO. 9318

Respondents.

VVUVVVV\J\JUVVVVVVV\JVVV\—J'

RESPONDENTS’ FINAL WITNESS LIST

Pursuant to the August 11, 2004 Scheduling Order, Basic Research, LLC, A.G.

Waterhouse, LLC, Klein-Becker USA, LLC, Nuirasport, LLC, Stvage Dermalogic Laboratories,
LLC, Ban_, LIC, Demﬁs Gay, Daniel B. Mowrey, Ph.D and Mitchell K. Friedlander (collectively
“Respondents”) hereby submit their Final Witness List of individuals whb may be called upon to
testify, by dé.posiﬁdn_ or live testiinony, at trial. Respondents _feserve the right: (1) not to call any
of the persons listed herein to testify at the hearing, as circumstances may warrant; (2) to call as a
witness any person identified as a witness by Complaint Counsel, all of whom are hereby
designated for that purpbo se; (3) to supplement or amend this witness list to add any iﬁdividual for

the purpose of establishing the authenticity or admissibility of documents; (4) to call any witness



Doclket No. 9318

by deposition only.pursuant 1o the terms of the Scheduling Order; (5) to call any witness io

testify on any subject addressed in deposition; and (6) to supplement or amend this witness kst to

add 1-ebuttal.wimesses_or_any_oﬂmr_wimesses:pﬁrmitteﬂ__b_y_the_(l_ommis‘ision’s Rules of Practice or

. the terms of the Scheduling Order.

PERSONS AFFILIATED WITH RESPONDENTS

1.

Dennis W. Gay. Mr. Gay may be called to testify about, without limitation, the history,
structure and operations of the Corporate Respondents, the relationship between the
Corporate Respondents and certain individuals, the challenged products, the advertising,
marketing and promotion of the challenged products, a system established for
substantiation, review, compliance, and approval of advertisements and communication
materials, the role of certain individuals in connection with the challenged products, the
investigation by the Federal Trade Commission (“FTC”) and the impact of the
investigation and proceedings. '

Carla Fobbs. Ms. Fobbs may be called to testify about, without limitation, the operations
of the Corporate Respondents, the challenged products, the advertising, marketing and
promotion of the challenged products, the role of certain individuals in connection. with
the challenged products, compliance measures taken regarding the challenged products
and the advertising thereof, retuuns of the challenged products, customer complaints,
compliments and inquires' made about the challenged products and the advertising
thereof, document handling and retention, the investigation by the FTC and the impact of
the investigation and proceedings. '

Mitchell K. Friedlander. M. Friedlander may be called to testify about his role in or his
knowledge about, without limitation, the challenged products, the role of certain
individuals in connection with the challenged products, certain aspects of the advertising,
marketing and promotion of the challenged products, the intended meanings of the
challenged advertisements, the substantiation provided for the challenged advertisements,
consumer response to the challenged products, the investigation by the FTC and the
impact of the investigation and proceedings. ‘

Michael Meade. Mr. Meade may be called to testify about, without limitation, the
history, structure and operations of the Corporate Respondents, the relationship between
the Corporate Respondents and certain individnals, the challenged products, the
advertising, marketing and promotion of the challenged products, the role of certain
individuals in conmection with the challenged products, quality control of challenged
products, formulation and menufacture of the challenged products and the active
ingredients contained in the challenged products.

Jeffrey A. Davis. Mr. Davis may be called to testify about, without limitation, the

2
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drafting and editing of print or other advertisements or promotional materials for the

challenged products.

Gary L. Sandberg. Mr. Sandberg may be called to testify about, without limitation, the

14,

10.

11.
12.

13.

Val Weight. Mr. Weight may be called o testxfy about, without limitation, the structure
and operations of the Corporate Respondents, accounting practices and procedures of the
Corporate Respondents, accounting practices and procedures relating to the sale of the
challenged products and gross revenue and profits made in connection with challenged
products.

Don Atkinson. Mr. Atkinson may be called to testify about, without limitation, staffing
of the Corporate Respondents and other logistics relating to the sales of the challenged
products,

Gina Gay. Gina Gay-may be called to testify about, without lmitation, the marketing

‘operations of the Corporate Respondents, the advertising, marketing and promotion of the

challenged products, and the role of certam individuals in connection with the marketing
of the challenged products.

Bodey Gay. Bodey Gay may be called to testify about, without limitation, the marketing
operations of the Corporate Respondents, the advertising, marketing and promotion of the
challenged products, and the role of certain individuals in connection w1th the marketing
of the challenged products.

George Evan Bybee. Mr. ByBe’e may be called to testify about, without limitation, the
negotiation of a license for Dicoman-5/Pediatropin with Schimizu Corporation.

Majestic Media. A representative of Majestic Media may be called to testify about,
without limitation, the development of advertlsmg for the challenged products and ’rheu
placement in various media.

Nathalie Chevrean, Ph.D. Dr, Chevrean may be called to testify about, without
limitation, the composition, nature and properties of the challenged products,
substantiation for the challenged products scientific studies referred to in the challenged
advertisements, certain text appearing in the challenged advertisements, and research and
development conducted by the Corporate Respondents and others relating to the
challenged producis.

Daniel B. Mowrey, Ph.D. Dr. Mowrey may be called to testify about, without limitation,
the composition, nature and properties of the challenged products, substantiation for the
challenged products, scientific studies referred to in the challenged advertisements,
certain text appearing in the challenged advertisements, and research and development
conducted by the Corporate Respondents and others relating to the challenged products.

placing of advertisements or promotional materials for the challenged products in cerfain ~
. eleci:omc media, such as television and radio.
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OTHER WITNESSES

1.

Lawrence M. Solan, Ph.D. Dr. Solan may be called to testify about, without limitation,

the meamngs of certain terms Complamt Counsel contends are implied by the challenged
adverti sing i

10,

Paul Lehman. Mr. Lehman may be may be ca]led to testify about, without limitation,
certain studies, inclnding cadaver studies, performed in connection with the challenged

+ topical gel products.

DermTech Int. A representative of DermTech Int. may be may be called to testify about,
without imitation, certain studies, including cadaver studies, performed in connectton :
with the challenged topical gel products.

Ken Shirley. Mr. Shirley may be t:_a]le.d to testify about, without limitation, the
formulation, function and/or performance of one or more of the challenged topical gel
products.

BPI Labs. A representative of BPI Labs may be called to testify about, without
limitation, the formulation, function and/or performance of one or more of the challenged
topical gel products.

Dr. Bruce Fromme. Dr. Fromme may be called to testify about, without limitation, the
acquisition of certain rights relating to the challenged products.

Dr. Frank Greenway. Dr. Greenway may be called to testify about, without limitation,
certain clinical studies conducted in connection with the challenged topical gel products.

Edward Popper. Mr. Popper may be called to testify about, without limitation, certain
consumer surveys conducted in connection with the challenged product Dermalin.

C. Livieri. Dr. Livieri may be called to testify about, without limitation, certain clinical

studies conducted in connection with the challenged product Pedial.ean.

Respondenté reserved the right to call as a witness at trial any individuals involved in the
evaluation and/or regulation of the products identified in the Complaint, including but not
limited to, the U.S. Food and Drug Administration and the Natiopal Institute of Health.

PERSONS AFFILIATED WITH COMPLAINT COUNSEL

1.

Steven Heymsfield, M.D. Steven Heymsfield may be called fo testify about, without
limitation, the challenged products Leptoprin, Anorex and Pedial.ean, the substantiation
supporting the representations allegedly made about these products in the challenged
advertisements and the appropriate standards for efficacy and safety claims made in
advertisements for dietary supplements and/or weight control products (this designation
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is being made subject to, and without waiver of, Respondem‘s’ pending motion to strike .
or otherwise limit testimony). :

Robert H. Eckel, M.D. Robert Eckel may be called to testify about, without limitation,.
the challenged topical gel products Dermalin, Tumniy Flattening Gel and Cuiting Gel, the

substantiation supporting the representations allegedly made about these products in the
challenged advertisements and the appropriate standards for efficacy and safety claims
made in advertisements for dietary supplements and/or weight control products. Robert
Eckel may also comment on the opinions of Dr. Daniel Mowrey (this designation is being
made subject to, and without waiver of, Respondents’ pending motion to sirike or
otherwise limit testimony).

Michael B. Mazis, Ph.D. Michael Mazis may be called to testify about, without
limitation, the alleged facial meanings of the challenged advertisements and the standards
used to interpret advertisements (this designation is being made subject to, and without
waiver of; Respondents’ pending motion to sirike or otherwise limit testimony).

Geoffiey D. Nunberg, Ph.D. Geoffrey Nunberg may be called to testify about, without
limitation, whether the language used in the advertisements and promotional materials for
the product Pedial.ean supports Complaint Counsel’s allegations relating to the meanings
of the challenged advertisements and the standards used to interpret advertisements (this
designation is being made subject to, and without waiver of, Respondents’ pending
motion to strike or otherwise limit testimony).

Timothy J. Muris. Mr. Muris may be called to- testify about, without limitation,
testimony provided regarding the *reasonable basis” and “competent and reliable
" evidence” standards and the standards used to interpret advertisements.

Richard Cleland. Mr. Cleland may be:called to testify about, without limitation, the
“reasonable basis” and “competent and reliable™ evidence standard, comments made at
the Utah Natural Products Association seminar, and the standards used to interpret
advertisements. _

Respondents regerve the right to call as a wiiness at.trial any individual currently or
formerly employed by the Federal Trade Commission concerning the investigation or
. prosecution of this administrative action, the “reasonable basis” and “competent and
. reliable” evidence standard, and the standards used to interpret advertisements, including,
but not limited to, Walier Gross, Joshua S. Millard, Jonathan Cowen, Richard Cleland,
Timothy J. Muzis, Mozelle W. Thompson, Orson Swindle, Thomas B. Leary, Pamela
Jones Harbour, Howard Beales, I, Denise Owens and Kevin Towers.

Respondents reserve the right to call as a witness at trial any individual not mentioned
above who is (g) identified on any of Cemplaint Counsel’s witness lists; (b) deposed
during discovery or in the underlying investigation; or (c) called by Compleunt Counsel to
testify at trial.



Respectfully submitted,

Opcli

~ Jeffrey D. Feldman

Todd L. Malynn
Gregory L. Hillyer _
Christopher P. Demetriades
FeldmanGale, P.A.

Miami Center, 19" Floor
201 South Biscayne Blvd.

- Miami, Florida 33131

Tel:  (305) 358-5001

Fax: (305)358-3300
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Research, LL.C, A.G. Waterhouse, LL.C,
Klein-Becker USA, LL.C, Nutraspoit,

- LLC, Stvage Dermalogic Laboratories,

LLC and Ban, LI.C
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DATED this I§  day of Fw% , 2005.

BURBIDGE & MITCHELL

Richard D. Burbidge
Attorneys for Respondent Dennis Gay
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was provided to the
following parties this 18th day of February, 2005 as follows:

(1)  One (1) copy via e-mail attachment in Adobe® “pdf* format to Conunission
Complaint Counsel, Laureen Kapin, Joshua S. Millard, and Laura Schueider, all care of
Ikapin@fic.pov, jmillard@ftc.gov; rrichardson@fte.gov; lschneider@fic.cov with one (1) paper
courtesy copy via U. S. Postal Service to Laurecen Kapin, Bureau of Consumer Protection,

Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania Avenue, N.W., Washington, D.C.,
20580; .

@ Two (2) cc;pies by Federal Express to Adminisirative Law Judge Stephen. J.
McGuire, Federal Trade Commission, Room H-104, 600 Pepnsylvania Avenue N.W.,
‘Washington, D.C. 20580; ' :

(3)  One (1) copy via United States Postal Service to Stephen Nagin, Esq., Negin
Gallop & Figueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida 33131. .

(4) = One (1) copy via United States Postal Service to -Richard Burbidge, Esq.,
Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & Mitchell, 215 South State
. Street, Suite 920, Salt Lake City, Utah 84111, Counsel for Dennis Gay.

(5)  One (1) copy via United States Postal Service to Ronald F. Price, Bsq., Peters -
Scofield Price, A Professional Corporation, 340 Broadway Céntré; 111 East Broadway, Salt -
Lake City, Utah 84111, Counsel for Daniel B. Mowrey. '

(6)  Onpe (1) copy via United. States Postal-Service to-Mitchell 'K: -Friedlander, 5742
West Harold Gatty Drive, Salt Lake City, Utah 84111, Pro Se. -

L/.L.
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

'l'l7 A-QYTINT

VASHINGTON; D:.C:

In the Matter of

BASIC RESEARCH, LLC
A.G. WATERHOUSE, LL.C _ PUBLIC
KLEIN-BECKER USA, LLC

NUTRASPORT, LLC

SOVAGE DERMALOGIC LABORATORIES, LLC
BANLLC Docket No. 9318
DENNIS GAY
DANIEL B. MOWREY

MITCHELL K. FRIEDLANDER, ' s

Respondents
RESPONDENTS’ FINAL PROPOSED WITNESS LIST

Pursuant to the Angust 4, 2005 Scheduling Order, Basic Research, LLC, A.G.
Waterhouse, LLC; Klein—Be'cker USA, LLC; Nutrasport, LLC; Sovage Dermalogic
Laboratories, LLC; Ban, LLC; Dennis Gay; Daniel B. Mowrey, Ph.D.; and Mitchell K.
Friedlander (collectively “Respondents™) hereby submit their Final Proposed Witness list
of individuals who may be called upon to testify, by deposition or live testimony, at trial.
Respondents reserve the right: (1) not to call any of the persons listed herein to testify at
the hearing, as circumstances may warrant; (2) to call as a witness any person identified
as a witness by Complaint Counsel, all of whom are hereby designated for that pﬁpose;
(3) to supplement or amend this witness list to add any individual for the purposes of
establishing the authenticity or admissibility of documents; (4) to call any witness by
deposition only pursuant to the terms of the Scheduling Order; (5) to call any witness to

testify on any subject addressed in deposition; and (6) to supplement or amend this




witness list to add rebuttal witnesses or any other witness permitted by the Commission’s

Rules of Practice or the terms of the Scheduling Order.

I.  CASEIN CHIEF
A. PERSONS AFFILIATED WITH RESPONDENTS

1. Dennis W. Gay. Mr. Gay may be called to testify about, without limitation, the
history, structure and operations of the Corporate Respondents, the relationship
between the marketing and promotion of the challenged products, a system
established for substantiation, review, compliance, and approval of
advertisements and communication materials, the role of certain individuals in
connéction with the chaﬁenged prdducts, the investigation by the FTC and the
impact ;Jf the investigation and proceedings on the Corporate Respondents.

2. Carla Fobbs. Ms. Fobbs may be. caiied to testify ab.out, ﬁmout limitation, the
operations of the Cbrporate Respondents, the' challenged products, the advertising,
marketing and promotion of the challenged products, the role of certain
individuals in connection with ﬁe challenged products, compliance measures
téken regarding the challenged products and the advertising thereof, returns of the
challenged prodﬁcts, customer complaints, complimenté and inquiries made about
the challenged productsi and the advertising thereof, document handling and
retention, the invesﬁgation by the FTC and the impact of the investigation and
proceedings on the Corporate Respondents.

3. Mitchell K. Friedlander. Mr. Friedlander may be called to testify about his role in

| or his knowledge about, without limitation, the challenged products, the role of

certain individuals in connection with the challenged products, certain aspects of




the advertising, marketing, and promotion of the challenged products, the

intended meanings of the challenged advertisements, the substantiation provided

for the challenged advertisements, consumer response to the challenged products,
the investigation by the FTC and ﬁe impact of the investigation and proceedings

on the Corporate Respondénts.

. Michael Meade. Mr. Meade may be called to testify about, without limitation, the

history, structure, and operations of the Corporate Respondents, the relationship

between the Corporate Respondents and certain individuals, the challenged

" products, the advertising, marketing and promotion of the challenged products,

the role of certain individuals in connection with the challenged products, quality
control of challenged products, formulation and manufacture of the challenged

products, and the active ingredients contained in the challenged products.

. Jeffrey A. Davis. Mr. Davis may be called to testify about, without limitation, the

drafting and editing of print or other advertisements or promotional materials for

the challenged products.

. Gary L. Sandberg. Mr. Sandberg may be called to testify about, without

limitation, the placing of advertisements or promotional materials of the

challenged products in certain electronic media, such as television and radio.

. Val Weight. Mr. Weight may be called to testify about, without limitation, the

structure and operations of the Corporate Respondents, accounting practices and
procedures of the Corporate Respondents, accounting procedures to the sale of the
challeniged products, and gross revenue and profits made in connection with

challenged products.




8. Don Atkinson. Mr. Atkinson may be called to testify about, without limitation,

staffing of the Corporate Respondents and other logistics relating to the sales of

the challenged products.

9. Gina Gay. Ms. Gay may be called to testify about, without limitation, the

marketing operaﬁons of the Corporate Respondents, the advertising, marking and
promotion of the challenged products, and the role of certain individuals in
connection with the marketing of the challenged products.

10. Bodee Gay. Mr. Gay may be called to testify about, without limitation, the
marketing operations of the Corporate Respondents, the advertising, marketing,
and promotion of the challenged products, and the role of certain individuals in
connection with the markéting of the challenged products.

11. George Evan Byl.)ee. Mr. Bybee may be called to testify about, without
limitation, the negotiation of a license for Dicoman-S/ediah:opin with Schimizu
Corporation.

12. Majestic Media. A representative of Majestic Media may be called to testify
about, without limitation, the development of advertising for the challenged
products and their placement in various media.

13. Nathalie Chevreau, Ph.D. Dr. Chevreau may be called to testify about, without
limitation, the composition, nature and properties of the challenged products,
substantiation for the challenged products, scientific studies referred to in the
challenged advertisements, certain text appearing in the challenged
advertisements, the development of the Pedial.ean website, and research and

development conducted by the Corporate Respondents and others relating to the




chéllenged products.

14. Daniel B. Mowrey, Ph.D. Dr. Mowrey may be called to testify about, without

limitation, the composition, nature, and properties of the challenged products,
substantiation for the challenged products, scientific studies referred to in the
challenged advertisements, certain text appearing in the challenged
advertisements, the development of the PediaLean website, the expert report and
opinion that he has provided and research and development conducted by the

Corporate Respondents and other relating to the challenged products.

. OTHER WITNESSES

. Lawrence M. Solan, Ph.D. Dr. Solan may be called to testify about, without

limitation, the meanings of certain terms Complaint Counsel contends are implied

by the challenged advertising.

. Paul Lehman. Mr. Lehman may be called to testify about, without limitation,

certain studies, including cadaver studies, performed in connection with the

challenged topical gel products.

. DermTech Int. A representative of DermTech Int. may be called to testify about,

without limitation, certain studies, including cadaver studies, performed in

connection with the challenged topical gel products.

. Ken Shirley. Mr. Shirley may be called to testify about, without linﬁtétion, the

formulation, function and/or performance of one or more othe challenged topical

gel products.

. BPILabs. A representative of BPI Labs may be called to testify about, without

limitation, the formulation, function and/or performance of one or more of the




challenged topical gel products.

6. Dr. Bruce Fromme. Dr. Fromme may be called to testify about, without

limitation, the acquisition of certain rights relating to the challenged products.
7. Dr. Frank Greenway. Dr. Greenway may be called to testify about, without
limitation, certain clinical studies conducted in connection with the challenged
topical gel products.
8. Edward Popper. Mr. Poppper may be called to testify about, without limitation,
certain consumer surveys conducted in connection with the challenged product

Dermalin.

9. C.Livieri. Dr. Livieri may be called to testify about, without limitation, certain

clinical studies conducted in connection with the challenged product PediaLean. -

10. Respondents reserve the right to call as a witness at trial any individuals involved
in the evaluation and/or regulation of the products identified in the Complaint,
including but not limited to, the U.S. Food and Drug Administration and the
National Institutes of Health.

C. PERSONS AFFILIATED WITH COMPLAINT COUNSEL
Respondents hereby identify persons affiliated with Complaint Counsel that

Respondents may examine as witnesses at hearing. By identifying those witnessés
below, Respondents have not waived any right to object to the qualifications of each
witness should they be offered as an expert by Complaint Counsel, to object to the scope
of the witness’ testimony as beyond their area of expertise and limit it, accordingly, to

impeach or otherwise rebut the testimony of those witnesses.

1. Steven Heymsfield, M.D. Dr. Heymsfield may be called to testify about, without




limitation, the challenged products Leptoprin, Anorex, Pedial ean, the

substantiation supporting the representations allegedly made about those products

in the challenged advertisements and the appropriate standards for efficacy and

safety claims made in advertisements for dietary supplements and/or weight

control products.

. Robert H. Eckel, M.D. Dr. Eckel may be called to testify about, without
limitation, the challenged topical gel products Dermalin, Tummy Flattening Gel
and Cutting Gel; the substantiation supporting the representations allegedly made
about those products in the cha]lenéed advertisements and the appropriate
standards for efficacy and safety claims made in advertisements for dietary

_supplements and/or weight control products. |

- Michael B. Mazis, Ph.D. Dr. Mazis may be called to testify about, without

limitation, facial meaning, the challenged advertisements, and the appropriate

standards used to interpret advertisements.

- Geoffrey D. Nunberg, Ph.D. Dr. Nunberg may be called to testify about, without

limitation, whether the language used in the advertisements and promotional

materials for the product PediaL.ean supports Complaint Counsel’s allegations
relating to the meanings of the challenged advertisements and the standards used
to interpret advertisements.

. Timpthy J. Muris. Mr. Muris may be called to testify about, withouf liriﬁtation,

testimony provided regarding the “reasonable basis” and “competent and reliable

evidence” standards and the standards used to interpret advertisements.

- Richard Cleland. Mr. Cleland may be called to testify about; without limitation,




the “reasonable basis™ and “competent and reliable evidence”sténdards,

comments made at the Utah Natural Products Association Seminar, and the

standards used to interpret advertisements.
7. Respondents reserve the right to call as a witness at trial any individual currently
or formerly employed by the FTC concerning the investi gation or prosecution of
this administrative acﬁ(;n, the “reasonable basis™ and “competent and reliable
evidence standard, and the standard_s used fo interpret advertisements,
including,but not limited to, Walter Gross, Joshua S. Millard, Jonathan Cowen,
Richard Cleland, Timothy Muris, Mozelle W. Thompson, Orson Swindlé,
Thomas B. Leary, Pamela Jones Harbour, Howard Beales, I1I, Denise Owens, and
Kevin Towers.
8. Respondents reserve the right to call as a witness at trial any individual not
mentioned above who is (a) identified on any of Complaint Counsel’s witness
lists; (b) deposed during discovery or in the underlying investigation; or (c) called
by Complaint Counsel to testify. at trial.
II. REBUTTAL WITNESSES

Respondents hereby identify the following individuals that Respondents may
choose to call as rebuttal witnesses in response to Complaint Counsel’s witnesses®
testimony. The individuals listed below are not a part of Respondents’ case in chief.
Respondents anticipate calling them should the Complaint Counsel’s experts’ testimony
mirror that of their deposition teéﬁmony. Rebuttal expert witnesses are essential for tﬁe
Respondents to present their defense. E.g., Secretary of Labor v. DeSisto, 929 F.2d 789,

796 (1st Cir. 1991)(the court’s witness limitation constituted an abuse of discretion in that




it prevented parties from presenting sufficient evidence on which to base a reliable

judgment)(citing Martin v. Weaver 666 F.2d 1013, 1020 (6th Cir. 1981)(abuse of

discretion to exclude rebuttal witness), cert. denied, 456 U.S. 962, 102 S.Ct. 2038, 72
L.Ed;zd 485 (1982)(citations omitted)); Murphy v. Magnolia Electric Power Association,
639 F.2d 232, 235 (5th Cir. 1981)(citing DeMarines v. KLM Royal Dutch Airlines, 580
F.2d 1192, 1201-02 (3d Cir. 1978)(error to exclude critical expert testimony when no
prejudice to opposing party evident)(citations omitted)).

1. Stephen C. Alder, Ph.D. Dr. Alder may be called to testify, without limitation, on
the analysis of statistics in the testimony of Complaint Counsel’s witness Dr.
Stephen Heymsfield in his assessment of the scientific evidence relating to the
efficacy of PediaLean, Leptoprin, and Anorex.

.2. Arne Astrup, M.D. Dr. Astrup may be called to testify, without limitation, on the
scientific analysis in the testimony of Dr. Stephen Heymsfield relating to the
efficacy of PediaLean, Leptoprin, and Anorex.

3. Michael John Glade, Ph.D. Dr. Glade may be called to testify, without lﬁtaﬁom
on the scientific analysis in the testimony of Dr. Stephen Heymsfield relating to
the efficacy of Pedial.ean, Leptoprin and Anorex. |

4. Xiaoying Hui, M.D., M.S. Dr. Hui may Be called to testify, without limitation, on
the testimony of Dr. Robért Eckel relating to scientific evidence concerning the
penetration and effect of aminophyllin in the Tum:ﬁy Flattening Gel, Cutting Gel
and Dermalin products. .

5. Howard I.. Maibach, M.D. Dr. Maibach may be called to testify, without

limitation, on the testimony of Dr. Robert Eckel relating to scientific evidence




concerning the penetration and effect of aminophyllin in the Tummy Flattening

Gel, Cutting Gel and Dermalin products.

- Stephen M. Nowlis, Ph.D. Dr. Nowlis may be called to testify, without limitation,

on the testimony of Dr. Michael Mazis concerning consumer perception of

advertising and statements in advertising.

- Ronald C. Wester, Ph.D. Dr. Wester may be called to testify, without limitation,

on the testimony of Dr. Robert Eckel relating to scientific evidence concerning
the penetration and effect of aminophyllin in the Tummy Flattening Gel, Cutting

Gel and Dermalin products.

- William Wilke, Ph.D. Dr.- Wilke may be called to testify, without limitation, on

the testimony of Dr. Michael Mazis conceming consumer perception of

advertising and statements in advertising.

Respectfully submitted,

U7

xJox:laf:‘nan W. Emord
iEmbrd & Associates, P C.

\}/ 00 Alexander Bell Dr.

Suite 200

Reston VA 20191

Phone: (202) 466-6937

Fax: (202) 466-6938

iemord@emord.com

Counsel for Basic Research,
LLC, A.G. Waterhouse, LLC,
Klein-Becker USA, LLC,
Nutrasport, LLC, Sovage
Dermalogic Laboratories,
LLC, and Ban, LLC
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Dated: November 8, 2005
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-

Respectfully submitted,

.
Mitchell K. Friedlander
5742 West Harold Gatly Drive
Salt Lake City, Utah 84111
MkI555@msn.com

Pro Se




Daied thlsz_ day of November, 2005.

Respectfully Submitted,

DIl Vs

Ronald F. Price

PETERS SCOFIELD PRICE
4 Professional Corporation
340 Broadway Centre

111 East Broadway

" Salt Lake City, Utah 84111

Telephone: (801) 322-2002
Facsimile; (801) 322-2003

E-mail: tfp@psplawyers.com

Attorneys for Respondent Daniel B. Mowrey




DATED this g day ofﬂgjggjgg&oos.

BURBIDGE & MITCHELL

RobertJ. Shelby /=
BURBIDGE & MITCHELL

215 S. State Street, #920 -

Salt Lake City, Utah 84111
Telephone: 801/355-6677

Facsimile: 801/355-2341

Attorneys for Respondent Dennis Gay




UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

WASHINGTON, D.C.

In the Matter of

BASIC RESEARCH, LL.C
A.G. WATERHOUSE, LLC
KLEIN-BECKER USA, LLC
NUTRASPORT, LLC
-SOVAGE DERMALOGIC LABORATORIES, LL.C
BAN LLC d/b/a BASIC RESEARCH LLC
OLD BASIC RESEARCH, LLC '
BASIC RESEARCH, A.G. WATERHOUSE, | Docket No. 9318
KLEIN-BECKER USA, NUTRA SPORT, and
SOVAGE DERMALOGIC LABORATORIES
DENNIS GAY
DANIEL B. MOWREY d/b/a AMERICAN
PHYTOTHERAPY RESEARCH
LABORATORY, and
MITCHELL K. FRIEDLANDER,
Respondents

CERTIFICATE OF SERVICE

1 hereby certify that on this 8% day of November, 2005 I caused the Respondents’

Final Proposed Witness List to be filed and served as follows:

1) two paper copies delivered by hand delivery to:

The Hon. Stephen J. McGuire
Chief Administrative Law Judge
U.S. Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Room H-112

Washington, D.C. 20580

2) one paper copy by hand delivery and one electronic copy in PDF format by
electronic mail to:

Laureen Kapin




Joshua S. Millard
Laura Schneider
Walter C. Gross III

Eemuel W.Dowdy

Edwin Rodriguez

U.S. Federal Trade Commission

600 Pennsylvania Avenue, N.W.

Suite NJ-2122 i

‘Washington, D.C. 20580

Email: Ikapin@ftc.gov
jmillard@ftc.gov
Ischneider@ftc.gov
wgross@ftc.gov
ldowdy@ftc.gov
erodriguez@fic.gov

Stephen E. Nagin
. Nagin, Gallop & Figueredo, P.A.
3225 Aviation Avenue
Third Floor
Miami, FL 33133-4741
Email: snagin@ngf-law.com

Richard D. Burbidge

Burbidge & Mitchell -

215 South State Street

Suite 920 _

Salt Lake City, UT 84111

Email: rburbidge@burbidgeandmitchell.com

Ronpald F. Price

Peters Scofield Price
340 Broadway Center
111 East Broadway

Salt Lake City UT 84111

Email: rfp@psplawyers.com

Mitchell K. Friedlander

c¢/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, UT 84116
Email: mkf555@msn.com




Andréa G. Ferrenz ~— \ / >




CERTIFICATION OF REVIEWING OFFICIAL

I certify that I have reviewed the attached public filing, COMPLAINT COUNSEL’S
OBJECTIONS TO RESPONDENTS’ LATE DISCLOSURE OF EIGHT WITNESSES AND
ADDITIONAL PURPORTED SUBSTANTIATION AND MOTION TO STRIKE AND EXCLUDE
SUCH TESTIMONY AND EVIDENCE (Substituted Version), prior to its filing to ensure the proper

use and redaction of materials subject to the Protective Order in this er and protect against any

violation of that Order or applicable RULE OF PRACTICE.
—
James 1}( K¢hm !

Associate [}jrector, Division of Enforcement
Bureau of Consumer Protection




CERTIFICATE OF SERVICE

I hereby certify that on this 16th day of December, 2005, I caused COMPLAINT COUNSEL’S
OBJECTIONS TO RESPONDENTS’ LATE DISCLOSURE OF EIGHT WITNESSES AND
ADDITIONAL PURPORTED SUBSTANTIATION AND MOTION TO STRIKE AND EXCLUDE
SUCH TESTIMONY AND EVIDENCE (Substituted Version) to be served and filed as follows:

4} the original, two (2) paper copies filed by hand delivery,
and one electronic copy to:

Donald S. Clark, Secretary
Federal Trade Commission

600 Penn. Ave., N.W.,, Room H-135
Washington, D.C. 20580

2) two (2) paper copies served by hand delivery to:
The Honorable Stephen J. McGuire
Administrative Law Judge
600 Penn. Ave., N.W., Room H-104
Washington, D.C. 20580

3) one (1) electronic copy via email and one (1) paper copy by first class mail to:

Stephen E. Nagin

Nagin Gallop Figuerdo P.A.
3225 Aviation Ave.

Miami, FL 33133-4741
(305) 854-5353

(305) 854-5351 (fax)
snagin@ngf-law.com

For Respondents

Richard D. Burbidge
Burbridge & Mitchell

215 S. State St., Suite 920

Salt Lake City, UT 84111

(801) 355-6677 '

(801) 355-2341 (fax)
rburbidge@burbidgeandmitchell.com
For Respondent Gay

Mitchell K. Friedlander
5742 West Harold Gatty Dr.
Salt Lake City, UT 84116

Ronald F. Price
Peters Scofield Price
310 Broadway Centre

(801) 517-7000
(801) 517-7108 (fax)

111 East Broadway
Salt Lake City, UT 84111

mkf555@msn.com (801) 322-2002
Respondent Pro Se (801) 322-2003 (fax)

T splawyers.com

For Respondent Mowrey

Jonathan W. Emord

Emord & Associates, P.C.

1800 Alexander Bell Dr. #200
Reston, VA 20191

(202) 466-6937

(202) 466-6938 (fax)
iemord@emord.com

For Respondents Klein-Becker
USA, LLC, A.G. Waterhouse,
LLC, Basic Research, LLC,
Nutrasport, LLC, Sovage
Dermalogic Laboratories,
LLC, and BAN, LLC

COMPLAINT COUNSEL




