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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

COMMISSIONERS:	 Deborah Platt Majoras, Chairman 
Pamela Jones Harbour 
Jon Leibowitz 
William Kovacic 
J. Thomas Rosch 

In the Matter of 
Docket No. 9302

RAMBUS INCORPORATED,
 PUBLIC 

           a corporation.

COMPLAINT COUNSEL’S RESPONSE TO RAMBUS’S PETITION FOR

RECONSIDERATION OF THE COMMISSION’S FINAL ORDER, AND COMPLAINT


COUNSEL’S PETITION FOR RECONSIDERATION OF PARAGRAPH III.C.


As explained below in more detail, Rambus’s Petition for Reconsideration of the 

Commission’s Final Order raises one overriding issue: the applicability of the Commission’s 

Order to Rambus’s prospective efforts to collect royalties or damages in excess of the Maximum 

Allowable Royalty rates.  With respect to the other issues raised by Rambus (apart from 

Rambus’s motion for a stay or an escrow arrangement, which is addressed in a separate filing), 

Complaint Counsel do not believe that the Commission’s Order needs to be modified.1 

Complaint Counsel oppose in particular Rambus’s efforts to modify the Commission’s Order to 

permit Rambus to pursue treble damages and injunctions, to deny the benefits of the Order to 

1 Complaint Counsel agree in principle with Rambus that Rambus should not be 
required to refund any royalties it has already collected.  Complaint Counsel further agree that 
licensees should have the option of negotiating a fixed fee arrangement if they choose to do so, 
so long as the fixed fee amounts are equivalent to or less than the Maximum Allowable Royalty 
amounts. In neither case do Complaint Counsel believe it is necessary to modify the 
Commission’s Order. 



third parties that allege deception by Rambus at JEDEC, and to permit Rambus to collect 

multiple royalties on systems.  Complaint Counsel note that industry members may also wish to 

file comments to bring additional practical industry experience to bear on the issues raised by 

Rambus. 

I. Applicability of Order to Past Royalties Collected and As Yet Uncollected Royalties 

Rambus’s Petition raises the question of the applicability of the Commission’s Order to 

Rambus’s prospective efforts to collect unlawful monopoly rents, based on manufacture, sale or 

use of JEDEC-compliant products before the final date of the Order.  The Commission has 

authority to order Rambus to cease and desist all of its prospective efforts to continue to collect 

the fruits of its unlawful conduct and to harm consumers;2 thus, the question is what the 

2 See, e.g., Amrep Corp. v. FTC, 768 F.2d 1171, 1180 (10th Cir. 1985), cert. denied 
475 U.S. 1034 (1986) (deception case): 

The Commission’s order does not order Amrep to repay monies to past lot 
purchasers; it operates only prospectively, and merely prevents Amrep 
from continuing to profit from its inclusion of an illegal forfeiture clause 
in its past contracts. Accordingly, we find this portion of the 
Commission's order to be a proper exercise of its broad remedial 
discretion, see Federal Trade Commission v. National Lead Co., 352 U.S. 
at 428-29, and affirm it. 

Accord, Southwest Sunsites Inc., 105 F.T.C. 7, 176, 185 (1985), aff’d 785 F.2d 1431 (9th Cir. 
1986), cert. denied, 479 U.S. 828 (1986): 

Part IV.C. of the Order was not requested by complaint counsel but is, we 
believe, necessary to complete the remedial scheme of this section of the 
Order. 

. . . Refrain from seeking to recover, or recovering by any means, from 
purchasers who were under contract before the date this Order becomes 
final for the purchase of land [. . .], and who have defaulted or who 

2 



Commission, in its discretion, intended its Order to accomplish. 

Rambus seeks clarification on the specific question of whether the Order requires 

Rambus to forego future efforts to collect royalties in excess of the Maximum Allowable Royalty 

amounts that have already accrued under existing license agreements.  Rambus Petition at 2-5. 

Directly related, however, is the broader question of whether the Order permits Rambus 

to continue, possibly for years into the future, its prospective efforts to collect royalties and 

damages in excess of the Maximum Allowable Royalty amounts for infringement prior to the 

date the Order becomes final. In its private litigation, Rambus has argued that the Commission’s 

Order imposes no limits on such prospective conduct. See Rambus’s Case Management 

Conference Statement (Attachment A) at 1-2 (Feb. 16, 2007), Hynix Semiconductor Inc. v. 

become in default, any sums remaining due on their contracts. 

See also Orkin Exterminating Co., 108 F.T.C. 263, 382 (1986), aff’d Orkin Exterminating Co. v. 
FTC, 849 F.2d 1354 (11th Cir. 1988) (Commission prohibited Orkin from “Charging, requesting, 
collecting or accepting under any pre-1975 contract or pre-1975 guarantee any annual renewal 
fee that is greater than the fee specified therein. . .” but declined to order refunds or other 
redress). 

As the Commission in its remedy decision here recognized, in a number of consent orders 
it has accepted as a remedy a prohibition on enforcement or mandatory licensing of patents. 
Opinion of the Commission on Remedy at 10 n. 65 (citing Dell Computer Corp., 121 F.T.C. 616, 
620-22 (1996); Chevron Corp., 140 F.T.C. 100 (2005); Eli Lilly & Co., 95 F.T.C. 538, 546-52 
(1980); Xerox Corp., 86 F.T.C. 364, 373-83 (1975)). In none of the consent orders cited by the 
Commission was the enforcement prohibition or mandatory licensing limited to future 
infringements. [ 

Redacted 

] 
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Rambus Inc., Case No. CV 20905 (ND Ca.)(“Hynix v. Rambus”). Rambus claims that its 

position is based on the language of Paragraph IV.A of the Order.3 Id.  In that same litigation, 

Hynix has interpreted the Commission’s Order to mean that Rambus would be prohibited from 

future efforts, after the final date of the Order, to collect royalties or damages above the 

Maximum Allowable Royalty amounts regardless of when infringement occurred.  See Hynix’s 

Supplemental Case Management Conference Statement (Attachment B) at 2-3 (Feb. 16, 2007), 

Hynix v. Rambus. This position finds support in the Commission’s Decision, which describes 

the purpose of Paragraph IV as “to preclude Rambus from continuing to collect monopoly rents 

with respect to JEDEC-Compliant DRAM or non-DRAM Products,” and does not mention any 

limitation based on the date of infringement. Opinion of the Commission on Remedy at 28-29.4 

Because of the enormous financial implications of this issue, to the extent the 

Commission deems it appropriate, Complaint Counsel urge the Commission to clarify the scope 

of its Order.5  At issue is the potential ability for Rambus, through prospective enforcement 

3 In Paragraph IV.A of the Commission’s Order, the absence of a comma between 
the phrases “relating to the manufacture, sale or use of any JEDEC-Compliant DRAM Product or 
JEDEC-Compliant Non-DRAM Product” and “after the date this Order becomes final” could be 
read to imply that the limiting clause “after the date this Order becomes final” applies to the 
timing of third-party conduct (i.e., when a third party manufactures, sells or uses a product), and 
not to the timing of Rambus’s efforts to collect royalties in excess of the Maximum Allowable 
Royalty amounts. 

4 Additionally, Paragraph V (in contrast to Paragraph IV) contains no time 
limitation.  Thus, independent of the interpretation of Paragraph IV, Paragraph V could be read to 
require Rambus to offer companies a license with respect to past as well as future infringement, 
subject to the Maximum Allowable Royalty caps. 

5 Complaint Counsel believe that this request falls within the scope of Rambus’s 
request for clarification of the applicability of the Commission’s Order to Rambus’s prospective 
efforts to collect amounts owing under its license agreements.  If the Commission were to 
disagree, however, Complaint Counsel request that the Commission treat this submission as a 
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efforts, to collect as much as a billion dollars in unlawful monopoly profits after the effective 

date of the Commission’s Order.  Indeed, because the vast majority of SDRAM, DDR SDRAM, 

and related controllers has already been manufactured, used or sold (see Attachment C), the 

amount of monopoly profits that depend on this issue of interpretation greatly exceeds the 

amount of the relief otherwise achieved in the Commission’s Order.6 

II. Other Issues Raised by Rambus 

A. Treble Damages, Injunctions and Attorneys’ Fees 

Rambus requests that the Commission amend its Order to permit Rambus to actively 

pursue treble damages, injunctive relief and attorneys’ fees despite the royalty caps imposed by 

the Commission in its Order. Rambus’s sole justification is that it wishes to be able to use the 

threat of severe remedies to force third parties to enter into license agreements.  Rambus Petition 

at 9-11. Modification of the Order, however, is both unnecessary and inappropriate. 

On a purely practical level, any threat by Rambus of treble damages or injunctive relief 

petition for clarification on this point. 

6 According to Rambus’s calculations, the Commission’s relief with respect to all 
relevant products manufactured, used or sold after the date of the final Order is likely to amount 
to, at most, [ ]. Motion of Respondent Rambus Inc. For Stay Of Order Pending 
Appeal at 7.  By contrast, Complaint Counsel understands that Rambus plans to continue its 
prospective pursuit of $500 million or more in damages (the vast majority of which would be 
unlawful monopoly profits) with respect to SDRAMs and DDR SDRAMs manufactured, used or 
sold before the date of the Commission’s Order. Likewise, Rambus apparently plans to pursue 
damages and royalties from manufacturers of SDRAM and DDR controllers, and even of systems 
containing such products. The amounts at issue are difficult to estimate, but likely to be similar 
in magnitude to those of DRAMs. (This, of course, is in addition to the [ ] in 
royalties that Rambus has already collected, most of which is likely unlawful monopoly profits, 
but which is beyond the scope of the Commission’s Order.)  See Attachment D. 
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with respect to future sales of SDRAM and DDR SDRAM will have little, if any, significance. 

The marketplace has moved on.  Except in very rare circumstances, licensing dynamics likely 

will be driven by the enormous volume of DDR2 and DDR3 products that are beyond the scope 

of the Order. And of course, Rambus will have full recourse to treble damages, injunctive relief 

and attorneys’ fees with respect to those products.  SDRAM and DDR SDRAM royalties will be 

largely an afterthought.  (See Attachment A to Complaint Counsel’s Response to Motion of 

Respondent Rambus Inc. For Stay of Order Pending Appeal.) 

More importantly for purposes of the Commission’s objectives, Rambus’s request flatly 

contradicts the apparent purpose of paragraphs VI and VII of the Commission’s Order.  Treble 

damages and injunctive relief are inconsistent with the fundamental purpose of JEDEC – to 

create standards available for general use throughout the industry and either free of patented 

technology or, at most, subject to reasonable and non-discriminatory royalty rates.  Furthermore, 

the Commission should resist creating disincentives to parties willing to challenge Rambus’s 

future efforts to enforce its patents.  Third parties already face a significant deterrent to 

challenging Rambus’s patents – the costs of litigation, including but not limited to attorneys’ 

fees. The Commission should not add to that deterrent by amending its Order to permit Rambus 

to pursue treble damages, injunctive relief and attorneys’ fees.     

B. Allegations of Deception at JEDEC 

Rambus asks the Commission to modify its Order to permit Rambus to pursue unlimited 

remedies against any company that alleges that Rambus engaged in deceptive conduct at JEDEC. 

Rambus Petition at 11-13.  In effect, Rambus hopes the Commission will revise its Order to 

foreclose future antitrust enforcement against it by discouraging third parties from challenging in 
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private actions precisely the conduct that the Commission found to be unlawful.  (Rambus’s 

request is truly ironic, given that Rambus itself is taking advantage of the antitrust laws to pursue 

a private, follow-on action to the Department of Justice’s criminal price-fixing cases.)  

The Commission should not amend its Order to discourage third parties from pursuing 

any additional remedies for Rambus’s conduct that might be available in court,7 from litigating 

issues that the Commission did not decide (such as spoliation of evidence), or even from 

relitigating issues (such as DDR2 SDRAM) that, with the benefit of new or additional evidence, 

might be worthy of further review. 

C.	 Multiple Royalties on Systems Incorporating Multiple JEDEC-Compliant 
Products 

Rambus asks the Commission to modify its Order to permit Rambus to collect multiple 

royalties on systems that incorporate multiple JEDEC-compliant products.  Rambus Petition at 

13-15. Rambus apparently wants the Commission to permit it to “double-dip” – to collect 

royalties not only with respect to DRAMs and controllers, but also with respect to systems 

incorporating DRAMs and controllers. Rambus does not indicate whether it intends to pursue 

claims of royalties against computer manufacturers, retailers, consumers, or all of the above.  

Complaint Counsel opposes Rambus’s position as inconsistent with industry practice, the 

expectations at JEDEC, and the spirit of the Commission’s Order. The doctrine of patent 

exhaustion provides that, if a component manufacturer pays a royalty on a component, 

7 Rambus’s position is especially outrageous if the Order only restricts Rambus’s 
efforts to collect royalties or damages for products manufactured, used or sold after the date of 
the final Order. The result would be that, to obtain any relief under the Commission’s Order, 
third parties would have to forego any private challenge to Rambus’s unlawful conduct and 
(absent a finding of invalidity or lack of infringement) to pay Rambus’s unlawful monopoly rents 
with respect to products manufactured, used or sold before the date of the final Order. 
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subsequent down-stream users of that component are protected from repetitive royalty demands. 

See, e.g., LG Electronics, Inc. v. Bizcom Electronics, Inc., 453 F.3d 1364, 1369 (Fed. Cir. 2006) 

(“It is axiomatic that the patent exhaustion doctrine, commonly referred to as the first sale 

doctrine, is triggered by an unconditional sale.  . . . ‘[A]n unconditional sale of a patented 

device exhausts the patentee’s right to control the purchaser’s use of the device thereafter.  The 

theory behind this rule is that in such a transaction, the patentee has bargained for, and received, 

an amount equal to the full value of the goods . . ..’”) (citations omitted).  This practice is 

routinely followed, indeed relied upon, by industry members.  The Commission’s Order properly 

reflects this principle by permitting Rambus to collect royalties against DRAM and component 

manufacturers, but not downstream users.8 

Rambus may argue that it has patents that apply to computer systems, i.e., patents 

separate from those that apply to DRAMs or controllers.  In terms of a but-for world, however, 

there is no reason whatsoever to expect that DRAM and component manufacturers would have 

negotiated license agreements with Rambus that would have left their customers – OEMs – 

subject to patent hold-up or even injunctions from Rambus. Rather, DRAM and component 

manufacturers could have been expected to negotiate license agreements that would protect their 

8 Rambus may contend that it is sometimes necessary to pursue downstream users if 
the upstream component manufacturers cannot be reached because, for example, they are located 
overseas.  This concern does not apply here.  Rambus has already demonstrated its ability to 
obtain licenses from or sue not only every major DRAM manufacturer in the world, but major 
controller manufacturers as well.  CCFF 1950-2013.  Furthermore, Rambus has related patents in 
all relevant foreign countries, so there is no question of being unable to reach foreign component 
manufacturers. CCFF 1115-1121, 3183-3226. 

8 



customers from Rambus’s patent claims.9 

III. Reconsideration of Paragraph III.C. 

Complaint Counsel also request that the Commission modify Paragraph III.C. of the 

Order to delete the words “except to the extent that such failure results from misfeasance, gross 

negligence, willful or wanton acts, or bad faith by the Compliance Officer.”  This phrase, which 

Complaint Counsel have not had the opportunity to address previously, would  insulate Rambus 

from liability for Order violations that result from such behavior by its own employee, whom 

Rambus must designate as its “Compliance Officer” pursuant to Paragraph III.A. of the Order. 

Such a result could create incentives that run contrary to the purposes of the Order.  Unlike 

monitors and trustees appointed in other Commission orders, the Compliance Officer will be 

Rambus’s own employee, with financial and other incentives to act in Rambus’s interest. 

Excusing Rambus from the Compliance Officer’s egregious or willful conduct could create the 

perverse situation in which deliberate acts to avoid the disclosures required by Paragraph II. of 

the Order would not be attributable to Rambus, or actionable by the Commission.  It is fully 

9 Rambus also asks the Commission to modify the Order so that it can recover for 
the duration of its patents the MAR rates rather than having the rates drop to zero after three 
years.  Rambus Petition at 16-18.  Complaint Counsel note that the practical effect of this 
provision is unclear, as the zero rate is scheduled to take effect on April 12, 2010, just 18 days 
before most of Rambus’s relevant patents are set to expire. Nevertheless, Complaint Counsel 
agree with the Commission that the Maximum Allowable Royalty rates should decline to zero 
over time. The Rambus-Samsung agreement is merely one piece of evidence establishing the 
general proposition that industry members tended to negotiate license agreements in which 
royalty rates declined substantially over some period of time and over volume.  The 
Commission’s conclusion is perfectly reasonable that JEDEC members on average would have 
succeeded in negotiating a provision that Rambus royalty rates would fall to zero fourteen years 
after the first SDRAM products were introduced in volume and eleven years after the first DDR 
SDRAM products were introduced in volume. 
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________________________ 

appropriate that Rambus be liable for its Order violations, even if they  result from the failure of 

its Compliance Officer to meet his or her obligations, as the main portion of Paragraph III.C. 

provides.  Rambus should not be excused for actions that it can fully control through its 

employees. Modifying Paragraph III.C. of the Order as Complaint Counsel requests, will put 

Rambus in the same position as all respondents – responsible for the actions of its “directors, 

officers, employees, agents, [and] representatives,” as specified in the definition of “Respondent” 

in this Order. 

If the Commission determines, nonetheless, that Rambus cannot, or should not, be held 

responsible for the actions of its Compliance Officer, we ask that the Commission delete 

Paragraph III in its entirety.  It is more important that the Order be fully enforceable against 

Rambus than that Rambus be required to employ a Compliance Officer approved by the 

Commission. 

Respectfully submitted, 

Jeffrey Schmidt Geoffrey D. Oliver 
Director Richard B. Dagen 

Patrick J. Roach 
Daniel P. Ducore 
Assistant Director, Compliance Division Counsel Supporting the Complaint 

Rendell A. Davis, Jr. 
Attorney, Compliance Division 

Bureau of Competition 
Federal Trade Commission 
Washington, D.C. 20580 

Dated: February 26, 2007 
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Commission's Remedy and Rambus's Monopoly Profits
(according to Rambus's interpretation of the Order)
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Lawful Royalties Commission's Remedy* Rambus's Monopoly Profits

Lawful royalties were calculated by multiplying total SDRAM and DDR market revenue from 2001 through the first third of 2010 (to 
account for the expiration of Rambus’s patents) by 0.25% and 0.5%, respectively [Attachment C]. Rambus’s monopoly profits were 
determined by multiplying total SDRAM and DDR market revenue from 2001 through the first quarter of 2007 by 0.75% and 3.5%, 
respectively, and subtracting lawful royalties.  Remedy was calculated by multiplying total SDRAM and DDR market revenue from
the second quarter of 2007 through the first third of 2010 by 0.75% and 3.5%, respectively, and subtracting lawful royalties. 

* Assuming the entire ‘898 family of patents expires in April 2010 and no other Rambus patents apply. 
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CERTIFICATE OF SERVICE 

I, David C. Horn, hereby certify that on February 26, 2007, I caused a copy of the 
attached, public version of the Complaint Counsel’s Response to Rambus’s Petition for 
Reconsideration of the Commission’s Final Order, and Complaint Counsel’s Petition for 
Reconsideration of Paragraph III.C., to be served upon the following persons: 

by hand delivery to: 

The Commissioners 
U.S. Federal Trade Commission 
Office of the Secretary, Room H-135 
Federal Trade Commission 
600 Pennsylvania Ave., N.W. 
Washington, D.C. 20580 

by electronic transmission and courier to: 

A. Douglas Melamed, Esq.

Wilmer Cutler Pickering Hale and Dorr LLP

1875 Pennsylvania Avenue, N.W.

Washington, DC 20006


and by electronic transmission and overnight courier to: 

Gregory Stone, Esq. 
Steven M. Perry, Esq. 
Munger, Tolles & Olson LLP 
355 South Grand Avenue 
35th Floor 
Los Angeles, CA 90071 

Counsel for Rambus Incorporated 

David C. Horn 
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