UNTED STATES OF AMERICA
BEEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
EANBUS INC., Trocket Mo, 9302

a corporation.
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ORDER ON NON-PARTY MICRON TECHNOLOGY, INC.'S
REQUEST TO LIMIT QUESTIONING OF WITNESSES

Respondent Rambus, Inc, {"Rambus™) has made 1t clear that it intends to present evidence
“that DRAM manufacturers have colluded on the price of SDRAM and DDR SDEAM .7 By
correspondence dated June 17, 2003, nen-party Micron Technology, Inc. (“Micron™} requested
the Court to preclude Regpondent’s questioning of Micron witnesses at riel concerming: (1)
comrunications between Micron and the DOJ regarthing the pending grand jury investization of
the DRAM wndustry: and (2) commurnezlions among DRAM manutaciurers relating to pricing to
DRAM customers. Micron asserts that guestioming Micron witnesses on Lhese subjects would be
inuppropnate because it is Lkely to intericee with an ongoing federal grand jury investization and
because any evidence of price coflusion retatiag wo TIRAM, 111 exisls, 15 of no relevance ©

Rumbuz’ defense.

! Memorandum of Respondent Rambus, Inc. In Opposition to Compiaint Counsel’s

Motiont fr Limine to Bar Presentation of Testimony and Argunents Regarding Purported
Colluzgion Among DEAM Manufacturers. (April 11, 2003).



On June 15, 2003, Respondent fled a response o Micron’s request. Rambus asserts that
it has no intennon of asking Micron's witnesses about commuanicationa betweon Micron and the
DO regarding the pendimg grand jury mvestigation. However, Rambus asserts that ot should not
be preciuded from questioing witnesses about commntumicanons amoeny DRAM manufacturers
relating o pocing 1o DREAM cust::rmérs.

[n 1ts opposition, Respondent further asserts that Micron™s request should be rejected for
at least three reasons: (13 the DOJ has not intervened to arguc that the trial might interfere with
the grand jury iﬁw’cstigmimn and that Micton dees not have standing o argue that Rambus’
questioning ot Micron withesses might vudermine the grand jury’s work; (2 Micron, a non-
Party, 15 M no position Lo areee whal 15 o7 18 nol releveant lo Rambus™ delense; and (3) Micron's
request 15 untimely.

Discussion

Respondent framed 1ts response as an oppoesition o Micron’s tequest that the Court
reconsider the Apeil 21, 2003 Order regarding collusion among DRAM manutacturers. The
April 21, 2003 Order denied Complaint Counsel™s motion in {imine to bar evidence of collusion
among DRAM manufacturers. In domy so, the Courl expressed doubts about the relevance of
evidenor rzgarding purported collusion armons DRAM manulacturers, bot delerred making a
dispositive ruhng on the i2aue until it could be decided in the proper context of trial,

The proper context of trial has now, at least in part, been provided, Complaint Counsel
has elicited testimony during its direct exanunation of aumerous witnesses ahout the industry’s
desire for “low cost™ memory devices, £, Trial Transcript, vol. 4 at 823 18 {testimony by

Micron employes Brett Wilkams that “[k]eeping the cost low of the DEARM was the goal ™)



vol. & at 1133:1-4 (testimony by [nfineen employee Henry Becker that memory manufacturers
“can’l controd the selling price but can oniy control the cost” of DRAM, “which means we have
to do 2 very good job of controlling those costs™); vol. 16 at 3008:25-30H:3 (Complaimt Counse!l
asking Richard Cnisp whether customers “might be willing to leavs some periormance en the
table in order 1o achicve low cost.'™. n addition, Complaint Counsel has ehicited testimony from
trial witnesses about the purported “high cost™ or “highur price™ of the Rambus memory device.
E g., Trial Transcript, vol. 24 at 4316:23-25 {testimony by Infineou emploves Martin Peisl Lhat
the RDRAMN had “a higher price which was bascd on the higher cost structure because Lhe chup
wag bigger than the standard DRAM and thers were increasec test costs. . 7} vol. 15 af 2564:24-
23653 (testimony hy Hewlet-Packard employee Sackie Gross that “[ift was our impression that
the cost[s] to manufacturs RDRAM wers higher than the costs to manutacturs the altemalive
techrologies™: val. 19 at 3697:135-17 (testimony 5y AMD empioyee Richard Heve that “every
memery vendor that T spoke to would telf me that Rambus had a higher cost structure on a per
part bugis than DDE™,

The prics of RORAM, and the purported reasons for the relative difference between the
RIDRAM price and the price of competitive memory devices, arc issues that Complaint Counsel
has raised in its case-in-chief, It would thus be fundamentally uniair t prevent Rambus fom
developing evidenee that the industry failed to adopt RDRAM not as a result of any higher cost
struclure wherent e the RDRAM device, but as the result of discussions among DRAM
manufacruress to restrict the supply and raise the price of RDRAM. Such avidence could refute
Complainl Counscl’s allegation that Rembuos’ conduct resuited in competitive hann and could

refute Complainl Counsel’s argument that Rambus’ melives in attempting to hcense its palents



were dnli-competilive,

‘When DOJ Hled an cardier motion o preclude discovery of communicatiens between
PRAM manufacturcrs regarding pricang {hled Deccmber 27, 2002), DOJ argued that a ot on
deposition discovery relanng w pnee-lixing sllegalions was necessary o preserve the integoity of
and prevent interference with the DRAM srand jury investigation. By Order 1ssusd January 13,
2003, the pnor Administrabive Law Judge in ths litgation, Fudge Timeny, ruled that
Rambus had nol demensirated that the discuvery il sought concerning possible collusion among
DRAM manafacmrers was sufficiently relevant and material to the igsues in thiz litigation to
otfzet the burden on the targers of that discovery, who may have already becn. or may vot be,
suhject to the grand jury mvestigation, or to overcome the [0 s reasons for seeking protection.
[HOT has not weirhed in at thia stage of the procecding,

However, because Complaint Counsel has now placed the relative differsnee between the
RDRAM price and the price of competitive memory devices at issue in its case-in-chief, Rambus
has demonsirzied compelling reasons for queshioning witnesses at 1nal conceming
communications among DRAM manuficturers relating to pricing to DRAM customers.
Therefore. uniess Complaint Counsel advises the Court that it does no? wniend to seek findings on
these 1ssues, or uniess the DT estabhishes to the Court’s satisfaction that such marters would
fact interfers with the onooing grand fury investigation, Rambuas wall be allowed to do so on a
witness by witmess basis, See fr re Soeciul Grand Jury 89-2, 143 F.3d 565, 571 (10% Cir. 1 998)
(4 court must conduet a witnzss by witness analvsis in cvaluating the particulanzed nesd

standard).



ORDER

The parties to thus procecding are prohibited from questioming wilhesses at trial
concermng conununications with the DOJ regarding the pending grand jury investigation of the
DRAM industry.

The parties may be permnirted, however, to conduct hmited inquiry on a witness by
wimess basis en communications amoeng DR AM manufacturers relafing 1o pricing to DRAM
sustomers. The Court will rulc in ¢court on the form and extent to which such questioning will he
permmiited,

Based on the assertion by Respondent that it doas not intend to conduct further discovery

on these matters, none shall be allowed,

Sephen'T. McGae ~
Chief Administrative Law Judge
June 24, 2003



