UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION Sy oo &

)
In the Matter of 3
)

RAMBUS INC,, ) Docket No. 9302
E
a corporation. 4
)

ORDER DENYING RESPFONDENT S
MOTION FOR PRE-HEARING DETERMINATION
OF ORDER O [55UES TO BE TRIED
Before the Court is Respondent’s Motion for Pre-hearing Determination
of Order of Issucs 1o Be Tried. Respondent essentially asserts that the trial be bifurcated, with
the issuz of whether Respondent vielated the patent disclosurs policy of the JToint Electoon
Devics Enginesring Couneil (“TEDEC bourd and resobved belore all other matiers, Wil

Respondent initially asserts Lhat this issuc could be dispositive, it then asserts 1he alternative (and

congiderably less persuasive) argument that a favorabls mling tollowing the propozed initial

mrggeenling could someshar shogen, g tralby hrlpina o, fogus, e IsE oy, oL C BN L ey v Lursasn
witresses at the second procesding.!
In oppazitian, Complaint Counsel asserts that JTEDEC’s patent disclosure policy isnota
dispositive issue in this matter.  Rather, Complaint Counsel asserrs that Hespandeni’s Habliny
may redt on a hroader pattem of antd-competitive practices of which the alleged violation of

JEDEC s patenc disciosure policics 18 bul a singla ildeusd practice. Additionalby, Complamt

! Evenin the absence of hifurcation, the Court urges counscl o feus the trial testimony
of witnesses as sharply as possible.



Counsel points out that mech of the testimony about JEDEC's policies and proccedings will
come [fom sen-party witnesses whao, as a result of bifurcation, could be forced to come to
Washington to lestily twice since the scope of their testimony 18 far broader than st the patent
disclosure palicy of JEDEC (or the lack thercaf).

While the Count, in appropriate circimestances, has broad discretion w determine the
shape of 3 tial, this is not such 4 circumstance, 1t does not appear that the odds of achieving a
dispositive reselt through bifircaton are sufficicnily high &s (o nisk requiring the numerous non-
party witnesses in this matrer to be inconvenienced by having to come 10 Washington 10 lestily
more than onee should the first proceeding not terminate these proceedings.” I addition, absent
a compelling reason to the contrary, since Complaint Counsel has the burden ot proof, it should
have wide latitude to present its evidence at trial in the order in which ix sees fic.

For the ressons ser out above, Respondent has failed Lo mee! ils burden of establishing
{hat the trial of this matter should be bifurcated and its Motion for re-bearing Determination

af Order of Tssues to Be Tred 13 DESNIED.

. C‘phcn{T_ T\"[CGL'li&g X Gt

Chief Adminismative Law Ty

Drated: Aprl 3, 2003

* The Courl could eliminate this inconvenience by having the witnesses testify only at the
proposed initial procceding and then, it necessary, meorporalc the other aspects of their
testimony in the second proceeding. Permmiling extended testimony and cross-examination ab the
imitiat procecding would, however, eliminate most if not all of the judicial economy that conkd be

achieved by the proposed brfurcation.
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of Ordor ol Issucs to Be Tried. Respondent essentially asserts that the irial be bifurcated, with
the Iszus of whelker Rospondent violated the patent disclosure poiicy of the Jeint Electron
Device Engineering Couneil (“TEIVEC™) heard and resalved before all other matters. While

Pespondent initially asserts that thus 13sue could be dispasitive, it then aszents the alternative {and

congiderably tess persuasive) argument that a favorable ruling following the proposed fngial

proceeding could somewhat shorten the wial by helping o focus the testimony of certam
witnesses at the second proceeding.!
In opposition, Complaint Counsel asserts that JEDEC' s patent disclosure policy 1snota
dispositive issue in this marter. Rather, Complaint Counsel asserts that Respondent™s Hability
misy Tesl on 4 broader pattern of anti-competitive practicss of which the allsged violation of

JEDE( s patent disclosure policics ig but a single illcgal practice. Additionaliy, Compiaint

- Fvenin the absence ol hifarcation, the Court urges counsel to focus the trial testimony
of wilnesscs as sharply as possible.



Counsal points out that much of the tegtimany ahout TEDEC s policiss and procesdings will
eome fronl non-party witnesses who, as a result of bifurcation, could be forced to come to
Washington ta tesiify twice singe the scopes of their testimony is tar broader than just the patemt
diselasure policy of JEDEC {ar the lack thare.c:f).

While the Court, in appropriate circumstances, has bread discretion to determine the
shape ol a teial, this is not such a circumstance. [t does nol appear that the odds of achieving a
dispositive resull throngh bifurcation are sufficiently high as to sk requiring the numerous non-
party witnesses in this matter to be inconvenienced by having to come to Washington to testify
more than once should the first proceeding not terminate these proceedings?  Tn addition, sbsent

a compelling reason to the contrary, since Complaint Counsel has the burden of proef, 1t should

have wide latitude to present its evidence at trial in the order in which it sees it
For the reasons sct out above, Rezpondent has failed to meet its burden of estublishing
that the trial of this matter should be bifurcared and its Motion for Pre-hearing Determination

af Order of Tssues to Be Tried 1s DENIED,

ORDERELD.

/gephenr}. Mr.:{'r‘uiﬁ s
Chief Administrative Law Judye

Dated: Apnl 3, 2003

? The Court coult climinate this inconvenience by having the witneszes testify only at the
proposed 1imtial progeading and then, if necessary, incorporate lhe other aspects of thedr
leslimony n the second proceeding. Permmitting exlended testimony and eross-examination at the
mitial proceeding would, however, eliminate mast if not all of the judicial economy thal cauld be
achieved by the proposed hilureanion,
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