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a carparation.

COMPLAINT COUNSELS APPLICATION TO PLACE ON THE FUBLIC RECﬂﬁD
DOCUNENTS ATTACHED AS EXHIBITS TO COMPEAINT COUNSEL™S MOTION
FOR DEFAULT JUDMGMENT

Complaint Counse? hereby makes this Application to ptace on the public record the
Tix hibits atlached 1w Complamt Counsel s Mation [or Tefault Todgrment and the Memorandum in
Suppord thercof (Aled Tree. 20, 2002} (tozether “Defanlt Judzment Mation™), which contain
documents previously desigmuted by Respondent Rambus Ine. (“Rambus™) as confidential
pursuant to the protective order entered in this matter, Becouse the Exhibits attached to the
Delanlt Judgment Mation form part of a pleading upon which a roling on the merits of the casc is
requesled, lhe Commussion’s presumphon Gevonng Tull pubhic dischosore apphics. Jodeed, he
public interest militates strongly for fell disclosure of the Exhibits, 2s Rambus has sought to
arau s wiase through the preas. The public’s abiliy o assess Kambus™s argoments, ol the
press’s ability to report fully and accurately upon them, would be greatly hampered in the
absenee of diselosuee o the Bxhibila, Bocaonse of the strong Commission policy and puhlic
interest tavoring full disclosure, Rambus must demonstrate that each of the Exhibits for which it

seels o maintan confidentialily moect the reguirements for in eamera irculment sel oul 1o



Cormmizsion Rule 3,45,

Complaint Counsel believes that none of the Exhibits for which Rambus continnes to
seck confidential freatment mesels the requirements of Rule 3.45, 16 C.FIL § 3,45, based upon 4
carcful consideration of those documents and Rambus’s justifications offcred for continuing
confidentiality during the parties’ “meet and confer” regarding thiz issue.- Complaint Counsel
therefore respectially requests that Your THonor designate all decuements artached to Complaini
Counsel Motion for Default Judgment as public.®

There _is # strong presumption that the public has access to the record of iha
Commission’s adjudicative proceedings. fn the Matter of Detroit Auto Dealers Asxy'n, D=9189,
TORS FIC Lexas 200 al *3 (Jume 7, 1985) (thers 1 a “prosmnplion ol public access Lo any
document filed o the recond of an edjudicative procceding™). FIC adjudicative procesdings
should be open and on the public record. fd., 1985 FTC Lexis 20, at *2 (“The principle of opan
proceedings and public records in Federal Trade Commission administrative adjudication is

bevond dispute,”y; aecord T the Mutter of Intef Corp., D-0288, 1999 T'TC Lexis 227, at *1 (Fch.

! {Complainl Counsel and Rambus conducled, on Junuaey 17, 2003, 4 “meet and
confur’” lelephonically, pursuant to Paragraph 11{b} oF the Protective Order in this maller, ina
good-aith affort to resolve the confidential treatment of the documents attached to the Defanlt
Judememnt Motion. {ounsel wers unable o resolve their dilivrences wilh respect io a substantial
number of the Exhibits, "The following Exhibils are oot aé issuc, and Bambuoy docs ol usserl
claim of confidentiality with respect to: Cxhibits 1-4, 6-8, 14, 12, 14-16, 22-30, 33-37. 70, 72-
T8, 85, 04-94, and 110-116. Rambus and Complainté Counscl agrezd to place on the public
record a redacled version of Exhibul %1, the reducled version of which 15 altached 1o Exhibit 1.
Complamt Counsel have eontacted Samsung 1o delermme whether Samsung is willing (o wave
any ¢larms of confidentiality with respect to Exhibit 93, which is a document authored by a
fortmer Samsung employee, and for which Rambus has waived any confidentiality claims of iis

AT

y The Exhibits ure extensively guotcd i the Defaolt Judgment Motion, All
quotations in the Default Judgment Motion [rom any Exhibit placed on the public record would
alse beeome publiz in the final public version of that Motion.



23, 1099Y; see also T the Matter of H.P. Hood & Sons, Inc., 58 F.1.C. 1184, 1186 {1961}
{“There is a substantial public inicrest in holding &l aspeetz of adjudicative procoedings,
meluding the evidenee wdduced therein, open to all interested persons.™. Open and public
proceadings permit the public to cvaluate the “larness of the Commission’s work,”™ and il
“preavidels] gutdanee {o persans affected by [the Commission’s] actions.™ Tated, 1999 TTC Texiy
227, at *§ {citing fr the Matter of Crown Cork & Sead Co, 71 FT.C 1714, 171415 {19677);
aecawed TLP. Tlood, 38 T T at 1186; fu the Muatier of Volksawogen of America. Tnc., [03F.T.(.
536, 538 (1984); see also Jn the Muatter of R¥R Corp. BRF.T.C. 734, 734-35 {1076) (MOnz
reascen tor the raquirement that procecdings of this sort e decided ‘on the record” 1s to penmit the
public to cvaluate the faimess and wisdom with which the decisicns of public agencies have been
made, and to permit alfected parties to draw guidance from those decisions in determining their
Fulure condueed ™) Therelore, absent strong justification presented by Rambus, ali o the Bxbnbals
attached to the Defaull Judgment Motion should he placed on the public reeord,

The presumption of public access to cvidence applics with cgual foree to documents filed
it supnort of the Trefault Fadgment Mation as to documents infroduced into svidence at trial. Ser
In the Matter of trans Union Corg., D-0255 1993 FTC Lexiz 310 (Nov. 3, 1993) (Commission
Oeder). As the Commission explained in Trans Lrion, “confidential docuwments or information
mmehaded 1, or attached o™ stunmary judement tilings arve, *f]ar all practical purposes - _ .
‘offerad in evidence™ at that timc.”™ ff, 1993 FTC Lexis 310, at *3-4 (eiting Conmission Rule
3.45). Tn othar words, the “uss of contfidential intormation ot documents in filings valated to 2
ruling on the merits of the case 18 the same as offering them in evidenee, because any docunents
ur mlormation 2o used may be relied on in deciding the caze™ 2, 1993 I'T Lexis 314, at *4,

Therefare, as the Commission made clear, "[t]The plrase in Rule 3.45(b) “offered into evidence,’



should be Tead Lo include similar mategial that wall become part of the adjudicative record in the
case.™ Jif, 1993 FTC Lexis 3140, at *4 n.3; wee also Detrolr Juto Dealers, 1985 FEC Lexis 90, al
#3 1.5 {(“The public record ol adjudicative proccedings at the Federal Trade Commission
includes not only the evidentiary revord of documents admitted in evidence und the sl
tranzcript but also pleadings, motions, ordars, prehearing conferonce transeripts, and briefs.™).
Rambus therefore may not avold publicition of these Exhibits by contending fat the Default
Judimment Motion comes outside of the fial procoudings themscives. Rather, the Mobion and the
Exhibits thersta are documents that preserptivaly should be made wvailable to the public.

The standard -fDI kzeping documonts off of the public recotd is a high ope. As Rule 3,45
makes clear, the party seeking i camera reatment must show that disclosure of the document
will “likely csult in a clearly defined, serious imury o™ . 16 C.FR. § 3.43(h); aceord Tntel,
999 FTC Laxis 227, al *2 (citing fI.P. Fleod, 58 F.T.C. al 1138). Accordingly, Rambus must
show clearly thal * (he information conecerned is sufficiently secret and sufficicntly materal o
[its] husiness ihat disclosure would result in serious campetitive njury.™ Jrzel, 1999 LT Lexas
227, al *3 (viling Folkswagen of America, 103 F.T.C. at 538). Rambus cannor meat this burden.’

It ts amply clear that the public has a preal interesl in the proceedings of this matter. The
fact of Complaint Counsel’s filing ol its Delault Tudement Motion resulled in numerous news-
service arlicles. See Joll Bater (Dow Jones Newswircs), “FTC Wants Immediate Tudgment in

Rambus Antitrust Case™ {Jan. 15, 2003) (Exhibit C); Susan Decker (Blosmberg.com}, “Rambus

* A table of Lhe Exhibits for which Rambus seeks to maintzin confidentiatity, which
was supplied (o Complang Counsel by Rambus, atong with Rambus®s reason lor confidentiality
with ¥espect (0 cach Exhibit, 15 attached hereto as Exhibit A, Exhihits for which Ramibus did not
assert 4 clawn of confidentality, or with respect 1o which it has withdrasn its objection to having
the Exhibit placed on the public record subscyuunt 1o the conference between counzel, have haen
delzted from the table.



Should Be Found Liable In Fragd Case, FTC Says™ (Tan. 15, 2003) (Exhibit [3); Tom Krazit
(1D News Scrvice), “FTC Pushes Penalties for Fambus™ (Jan. 16, 2003) (Exkibit E): Petar
Kaplan (Renters), “TTC Asgks for Antitruat Ruling Against Rambus™ (Tan. 16, 2003) (Fxhibit F);
Alex BEomanelli (Electrenic MNows), “FTC Secks hmuncdiste Anlirust Buling Apainst Rambus™
{Tan. |7, Z003) (Exhibit G3); Peter Kaplan (Reuters), “Rambus Shredded Potential Evidence, BT
Says? (Tan. U7, 20030 {Exhibit HY, Therase Polett {5an Jose Merowry Wews), “T'TC: Rambus
Dresiroyed Evidence™ (Tan. 15, 20037 (Exbilak T).

As the tews reports demonstrate, Rambus has contabuted its views ol the ease o the
press, which frequently quote Rambus®s Viee President angd General Counsel, John Danforth,
See, e, Jeff Bater, “FTC Watts Immediate Jodgment in Rambus Antitrest Cass™ (Cxhibil C)
{““We repard the motion as bas¢less.' [Danlorth] added "™ Tom Krazit, “FTC Pushes Penaliics
for Rambus™ (Ixhibit T (*Unbess intended sttmply as character assassination, this motion hkcly
reflects a growing recogaition . . - that there are serious holes i their eass,” Rambus said in a
respunse it released.”™); Susan Decker, “Rambus Should Be Tound Liahle Ta Fraud Case, VI
Says” Toxhibic T2 (T1C attorneys ‘are in na posioee o make udements,” .. Danforth sanl.™),
Keeping the Hxhibits off the public record, however, precludes the press and the public rom
gaining & Al understanhing of Complaint Counsel’s Motion lor Pefault Todgment. Tadoed,
Rambﬁs’s cfforts o keep these Exhibits off the public record appear to be mativaled, at least in
part, to hide from the public the evidence against it, while allowing it to present its own case
openiy and publicly. See, e.g., Peter Kaplan, *FTC Asks for Antitiust Ruling Against Rarmbus™
{Textabal FY (*There’s no basis w law of Tacl Gor what they're seeking,” Danforthe sad.™),

Even a cursory 1evicw of the imenim public version of the Detaull Judgmcent Motion

malkes chyious that Rambus would have onty very timited portions of the Motion become public,



while keeping the rest hidden from public view." See Memorandum in Support of Complamt
Counscls el Judgment {lutenm Public ¥ersion) 25-73 {(iled Jap, 16, 2003} (Exhibic B).
The public is entifled to far morc. As cxplained below, thers is no reason that ilﬁy of the Exhibals
alliaghed 1o the Delauk Tudgment Motion should be withheld from the public record in this
matter.

Trs partientlar, Rambus seeks to maintain as confidential a large namber of Txhibits that
claims contain busincss strategy or patent strategy, even thoush all of these Exlabils contan
documents that are several years old. The Commisgion presumes that “information that is three
ot more years old” is not entitled to i camera treatmemnl. farel, 1999 FI'C Lexs 227, at *6
{citing f# the Matter of General Foody Corp., 95 TLT.CL 352, 353 (1980)).  Furthermore, cven
with respect to business and markcting plans, in camero treatmestt generally extends only for two
to five years, E.g., In the Matter of Hoescht Marion Roussel, Ine., D-9293, 2000 FEC Lexis 157,
al %7 (Nov. 22, 2000). Nearly every one of the Jocuments Rambuos secks to keep confidential is
ot than four yoars old, and some are close to ten weurs oid. Therelors, thvre 15 a presumphuon
that they may be placed on the public record.

While the Exhibils are presumplvely ot coitled to in camera treatment becanse of their
ave, a closer inspection of the documents confirms (il Lhere 1 oo reasan why the presumption
should not apply in this case. hMany of the documents do not relats to business slrategy at all.
{iher dosnments refate ta Rambus’s internal operahing plares (e, 1ts plans for document

tatention or document destrnction), and thus do not relate to othar companics oF COMPCTIOTS

1 The intcrim public virsion of the Detanlt JTudmment Motion was placed on the
public record afler Rambus agreed to allow a significantly redacted version of the sealed vemsion
to be placed on the reeord, pending discussions among counsel regarding further disclosures of
Exhibits, See Fxhibit B.



(other than liscssing Rambus’s preparations to purste other companies for patent
infringement). Seme docwments contain assessments of Rarbus’s then-currenl strilegy in 1993
Lo 1996, hut the need for secrecy of lese documents has long passed. In rare instances,
documents allude to then-fututs strategies, bat aven these relale o siralesies Thil were 1 be
implemunted by 1999,

Rambus’s contentions belie the public nalure of ils bowiness modul: 1 the extent these
docaments reveal Rambus's plans 1o assert its intellectual-property rights by publicly suing
companics for patent infringement, (he public, and parieaiarly DEAM matnfacturers, are amply
aware of its strategy, Nothing of commercial sensitivity could be revealed by these documents.
Rarmbus cannot meet ils burden because, regardless of the materials™ previously confidential
stalus, they are sufficiently old that they have no posrible hearing on Rambus’s future strategies.
As a tesull, their disclosure cannot possible cause competitive Inury to Rambus.

Rambus cannot meet the standard tor i camera reslmenl bocause, as explained below
with respect ta each of the categories of Exhibits for which it seels contimued confidentialily, ils
potential arguments fail. Witk respect to the significant majority of the Exhibits, Rumbus has
claimed thae they contain either business siralegy or pudent sieategy, yet Rarmbus cannot articulate
a reason as to why asscsaments and planning that s many yeurs in the past conld possibly reveal
any Tumere strategies that would hiom ils competitive position. 'With respect to the rematnder of
the Exhibils, there is no basis for confidentiality in the first place. Rambus’s confidentiality
designations therafore shoull Tail upon a metion for in comera treatment.

A, White Papers Submitted to Commnission

Rambus ohjzcls o the diselasure ol excerpts mom white papers it submittad to ths

Commission prior Lo the issuance of the Commission’s complaint in thug matter, which ate



Exhibits 117 and 113, Bambus submitted those white papers voluntanly, in an effort to persuade
the Commission thal il shoutd nat issue a camplaint. Accordingly, Conimission Rulbe 4. L0(a)9)
docs nol provide a basis for confidentiality. See 16 C.F.R. § 4.10(a)(#} (condidential treatment
for documents submitted pursuant ty compulsory process). Rumbus’s contention therefore does
not provide a basis for claiming confidentiality of theae exeerpts, because they wore nol
submitted purswiml 1o compilsory process. Becauss there is no basis for confidertiality, let alons
a competitive hamn that could result from their disclosure, Complainl Counsel helieves that
Ramirws 15 not entitled to in camerq treatiment of Exhibits 117 and 118.

 Privileged Discussions

L. Deposition Transeripts Containing: Alepedl

Rambus objects to the disclosure of excerpts from deposition iranscripts in the
Iifineon trial, Exhibits 4, 13, and 27, on dhe ground that they contain discussions of legal advice
given o Rambus. Rambus also objects Lo an execrpt from a deposition transcapt in the
Micren inal, Eahibit 80, on the ground that it containg mibrmation *about the circumstanees
surrounding Rambus’s engagement of outside counsel.” 'The basis for Rambus’s contention
regarding Exhibit 8{ docs not appear to asset that the testimony eontaing legal advice provided to
Rambus. Accordingly, it is not pravilsged and need not remain confidential, With respect to the
Infineon deposition trangeripts, all claims of privikeie by Rumbus have been veided by the trial
courl’s ruding in Fafineon, Mereover, coungel for Rambus informed Cotnplaint Counsel that it
would not seck to assert the privilege wilh respect (o thal information in this proceeding during
the deposition of Mikc Fammwald (Tan. 13, 2003). Absent a claim of privilege, Rambas has no
basis [or maintaining thess deposition excerpls n conlidence.

Because there is no basiz for continning claims of privilege, any grounds for

contidentiality no longer exiats Accordingly, Compluni Counsel helieves that Rambus is not



cntitled to i comera treatment of Exhibits 9, 13, 21, and 50.

C. Exhibils Relating to Rambue’s Documnant-Retention Policy

Rarnbus obyjects to the public disclosure of several documents describmyg its dogurment
retention policy or the adoption thereol’ There is no basis for continued contidential treatment
of (hese Hxhibils, and they therefore are not entitled to in camera stalus. Ther: is nothimg
competitively sensilive aboul 4 company®s document-retention policy or its adoption thereof.
Inileed, no competitor could gain an advantage by knowing snother company’s policies with
rospect 1o document retention. Furthemmore, the Exhibits are more (han four years ol and refals
to events in 1998, Accordingly, the documents are presumptively not confidential,

Rambus has specifically made public ily own jushficabions [or adopting its document-
retention policy, further undenmining ary justifications for confidentiality. These public
slalernenls show both that the policy 13 not competitively sensitive and that il is properly
considercd by the public. Firat, John Danforth, Rambus's (General Counsel, Gujléd {Complaint
(Counsel’s contentions “old news,” beeause they had afso boen alleged in the ffI{ﬁHE&H trial.
Susan Necleer, “Rambus Should be Found Liable m Frawd Case, FTC Says™ {Tixhibit D}
Funthermore, Ratmbus maintains publicly that the document destrection in which it bl empagred
was part of the company’s documentretention policy. Sze Peter Kaplan, “Rambus Shredded
Patential Evidence™ (Exhibit ). Rambus's public defense of s tocument-retention policy
shows that it clearly is not confidential in itself. Moreover, its reasons for implementing that
policy, which Rambus claims were lezitimate, have plindy been put belore the public by

Rarmbus. To deny the public the other side of the story, the ene advanced by Complaint Counsel,

s Rambus asserts this basis for eonfdentiality wich respect to Exhibits 37, 67, 82-
g4, Bo-01, 97, and 101-102,

20,



wintld criphalacally violas the Commizsion’s pobicy an comductimg ils pr:_u:l;:[sdings in public 1o
allow the public to evaluate the Commisston’s decisicnmaking,

Beeause there 1w me weas Tor the eom Ddentiabiny of Hxhihats relalrme o Rambuy™s
document-retention policy, and ne competitive harm from their disciosure, and hecauge
Rumbus’s public slulements sboud s policy hive winved any possibly claims of contidentiaiity,
Complaint Counsel believes that Rambus is nof entitled to i# camere treatmant of Cxhibits 57,
f7, B2, 83, 84, 26, BT, 8BR, RO, 90, 91, 97, 101, and 102.

D. Exhibits Containing Personnel information

Rambus objects to the discloswrs of documeats that ostensibly contain personnul
information, Exhihitz 61 and 64, Bvon a eursory review of those docurnents shows that thers is
o confidentin? prreonne! infomration the disclosure of which would constitute a clearly
unwarranled invasion of persenal povicy, byee 16 CF.RL § 4. 10{ad(4). Indeed, neither of the
documents is itself @ personnel file; rather, each contains statements referring to Rambus
personnel. Rambus’s position appears to Complaint Counzel to be frivolous, Exhibit 64,
exrcerpls Trom i deposition of M. Karp, appear 1o be enbirely devond of personne] information.
At most, it alludes to the financial benefits Mz, Karp would have lost had Rambas

. Rambus was unahle to articulate any “secious” barce Thil wou ld
lkcly result from disclosure of that information, Similarly, Exhibit 61, an conail from Gaoff
Tate, Rambus’s CEOL evalnates whether to hirg M, Karp, That decument shows Tabe™s
assrzsmenl of Mr. Karp's , but nothng mors, It 100, is dovoid of
wiformation the disclosurs of which woald cause “serious harm.™  Tn short, any passible imury s
neither “clearty defined” nor “likely.” as required by Rule 3.45(b).

Beciuse there 15 no basis for Rardins®s elares that some of the Tishibis o the Molion for

P



DFauht Judgment consain “personnel” information, Complaint Counsel belisves Lhat Rumbus is
not entitled to ix camera treatment of Exhibits 61 and &4,

E. Exhibits Containing Buszinass and/or Patent Stralagy

Rambus seeks to maintain the confidenliality of 4 substantal number of Tixhibits that
purporiedly contsin business stratezics.® Rambus also sezks to maintain the confidentiality of a
marher ot Exhibits that contain patent “strateey” o relate (o its patent portfolin.” Dvery one of
these Exhibits is sither more than four yvears old. or relates 1o evenls thul occumed more than four
vears ago. 1hal alone provides reason to deny these Txhibits in camera treatment. Closer
inspection, howevar, demonstrales clearly Lhal therz 1s no reason whalsocver W digregand Lhe
nsual presumption that older documents should not be maintained in comera. These Exhibits
simply do nol contain competitively sensitive information.

The numaber ¢f Bxhibita for which Rambus sceks eontinued confidentizlity makes
impossible a comprchensive deseription ol why ticy do not contain competitively sensitive
information. Indeed, in many instances it iz impossible to locate any mfvamation thai 13

competitively scnsitive, let alone confidential.” Nevertheless, a few docuinments highlight the

b Rambus hay asseried the confidenteality of the ollowing Fxhibits on this grouned:
11, 17,20, 31, 32, 38, 40-41, 4455 57-03, 65-66, 6%, 92, 98, 100, and 103-109,

? Rambus has asserted the confidentiality of the following Exhibiis on ths pround:
5,34, 42-43, 56, 67-68, 71, 79, und Y9, 1o many mslances, Rambos has asserled that a documen),
contaius both busincss and patent strategy information, which reflects the interrelationship
between Rambus’s patent portiolio and its business stratepy. The claims of confidentiality fail
whether they ars based on the patent contents of the decuments or the business contend of he
documents, and are lherefore addressed only wilh respect 1o ther business contents,

§ Complainl Counsel acknowledges that it has had difficulty assessing whether
some of the Exhibits may cantain some information that i3 competitively sensitive becausa,
during the conference between counsel, counsel for Rambus were unabte o identify tnfonmation
it any ol the documents specifically conziderad that appaared fo be competitively scasitive.
Complaint Counsel will be n a posilion Lo respond 1o Rambus’s asserhions ofeonlidentialily

Sl -



baselessness of Rambus’s clumy ol conldentiality.

Business Strategy. Exhibit 20, an cmail (rorn Richard Crisp, sets out his observations
about and critique of a JELEC meeting that took place in Decernber 1985, The document
contans no siralegy; wather, it describes the reatment Ratnbus teccived at that maeting. Exhibit
32 is even more lacking in slrategie content: it is & simmle three-ling email from Geoff Tate
roquesting mformation about certain of Rambus’s patent claims. Exhibit 39, another email, from
Angust 1997, discusses Rambus’s decision not to publicize a certain patent, bul noetes that smee it
had been issued, the company should be prepared to respond o inquiries about it. As wilh the
others, there is no strategic information contained in the five-year-old f:m:-lil.

Patent Strateay. Bxhihit 68, like the “husiness stralery”” docurments, is similarly devoid of
any strategic or forward-looking information: it is an email noting the issuance of twao palents to
Rambus and congralulating the inventors. Fxhibit 43 contains only slightly mere infonmation: it
iz an August 1997 email discussing Rambus’s puhlic responae to news of the tssuance of' a
patent. Rather thae containing confidential informalion, it contsins information that is
specifically infendud for pieblic consumption. Finally, Exhibit 71 is an August 1994 cmail
expressing the author’s opinion that 1t would be desirable to . This email
comiains the well-known fact that “Rambus is an 1P company” -~ - thete is nothing in the fagt that
ten years ago Rumbus that could possible enable a competilor to
compete an enfair terms against Rambus,

In short, Rambus hag assertad confidentiality with respect to o very large numnber of

Exhibils, vet appears not to have considered carcfully how they are i fact competitively

enee Rambus makes those claims with patticetlanty inoits mestlione seeking ér camers treatiment.

S12-



sensittve. Complaint Counsel’s review of these Extubils cstablishes two tlings clearly: 1) the
documenats all relat: to events or planned undertakings from no [ater than (998 2) there are no
obvious trade szcrets or intellectuzl property contzined it the documents lﬁu1115clm'cs. Counsel
for Rarabus has not identi fed with any partienlarity how disclosure wonld cause competitive
harm. Ja camera treatment of Exhibits 5, E1, 17, 20, 31, 32, 38, 39, 40, 41, 42, 43, 44, 45, 406,
47, 48, 49, 50, 51, 532, 53, 54, 55, 36, 57, 38, 39, 60, 61, 62, 03, 65, 60, 67, 68, 609, 71, 70, 02, 93,
99, 106, 103, 104, 105, L06, 107, 108, and 109 1= tharefore not warranted.

3 £ =

Complaint Coungel, after its conlfmrence with Rambus, deterrmined that it is appropriate to
redacl fom all depesition wmmsenpls any materisl thal is ol eied or quoted m the Boton for
Default Judgment, nor immediately surrounds quoted material the inclusion of which is
necessary for the public to understand the context of the quotation. Complaint Counsel has
therclors attached redacted versinns ol Exhibits 9, 13, 21, 57, 64,67, 80, B4, BO-88, D-91, 07-
%, and 100-102, which arc the Exhibats comtarmng depozition transcripts for which Rambus
matntains a claim of confidentiality. Seg Exhibit J. For the reasons stuled above, the material
that has not baen redacted is pot ;miﬂad to in camtera Teatmeant, even to the extent it contains
busincss siralegy, palenl strategy, persennel mformation, or informartion about internal busimness
Operations.

Based on the forgoing, Complaint Counsel respectfily requests that the Exhibits attached
to the Maotion for Default Judgment be placed on Lhe pubby recond and thal Rambues be orderad
(o propure a motion for in comera treatment with respect to each of the Exhibits that it seeks ta
have withheld trom the public record, along with support (herefore, so thal Complaint Counsal

may adeguately respond o Rambus's spocific clarms of competitive harm that would likely rosult



from disclosure. Because the pablic uiterest warraats prompt access o all malerials that shonld
ke publicly available, Complainl Counsel respectfully requests that Youar Honor dircet Ramtbus to

file its motion [or in camera treatment by January 29, 2003,

Respectfully submitted,

ynre

M. Sean REoyall
Geotirey [ Dliver
Andrew J. Hemmert

DUTREALT O COMPLTEITON
FEDERAL TRADE COMMISSION
Washinegion, 1340 20580

(202) 326-3663

(202) 326-3496 (facsimile)

COUNSEL SUPPORTING THE COMPLAINT

Daled: Farvary 22, 2003
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UNITED STATLES OF AMERICA
REFORE FEDERAL TRADE COMMISSION

Tr the Martler af
BAMBUS INCORMIEATED, Daclet WMo, 89302

a corporation.

[FPROPOSED| ORDER
Upon conzideration of the Complaimt Counssl’s Apphicalion w PMlace on Lhe Public
Record Documents Altachcd as Txhibits to Complaint Connsel’s Motion for Detanlt Tudgment,
datad January 22, 2003,
IT 15 HEREEY ORDERED that Complainl Counsel™s Applictlwon 1s Granizd.
ITTS TURTIHER ORDERED that the Respondent Ramrbus Inc. shall file no lster than
Jumuary 29, 2003, u mredum Tor i camena treatment with respect fo any Exhibits to Complaint

Counsel’s hotion for Default Judgment for which 1t secks such treatment.

James P. Tmm]w -
Chief Administrative Law Judge

Thale:



CERTIFICATE OF SERVICE

I, Boverly AL Dodson, hershy certily that on Yapuary 23, 2003, T cavsed a copy of the
public verston of Complaint {ounsal’s Application to Place on the Public Record Documents
Attached as [ixhibits to Complaint Counsel's Motion for Default Judgment, with Exhibits
therein, mmd o Proposed Ordar with mespect therelo, (o be served upon Lhe fllowing persons:

by hand delivery L

Hon, JTames P. Timony

Chief Adnminisiralive Law Judge
Iederal Trade Commuission

H00 Petnsybvania Ave, NOW.
Washington, D.C. 20580

and by cvernight courier (without cxhibits) to:

A Dougles Melamed, By
Wilmer, Cuatler & Pickesing
2445 M Street, MW,
Woashingiom, T2C 20037-1402

Steven M. Perry, E=q.

Panl Watford, Ezq.

Munger, Tolles & Olson LLP
355 South Grand Avenue
35" Floor

Los Anpales, CA #0071

Cornsed for Rumbus Incorporated

T .
Beverly A Dodson




Exhibit A redacted from public-record version



UNITED STATES OF AMERIUA

BEFFORE FEDERAL TRADE COMMISSIDN

Twnicrine Pollic Yersivn:

Complaitt Counsal contends that avne of he Rumbus business
documents, or keslimony of Raunows withesses, that were cited In
itz Tretaul! Indement Motien er the Memorandumn in Suoport of
that Motion eaq or should properly, consislenl wit the
Commission’s Rule of Practice, be withheld from the pablic
record. Comoplairt Counsel has given natice iy Rambus of this
position, and Rambus has sought to conteat it Uintil sueh iime
az *hese tssues can be resolved, Comploint Cnunssl will contime
tor wiithhold foom the public record any documents or restimony
that Rambus claims to be confidential,

Tn the Matrer of
RAMBOUS DNCORPORATED,

a vurparation.

Docket Mo, 9302

i

COMPLAINT COUNSEL’S MOTION FOR DEFAULT JUDGMENT
RELATING TO RESPONDENT RAMBTUS INC.'S
WILLFUL, BAD-FAITH DESTRUCTION OF MATERIAL EVIDENCE

As explained in Complaint Coumsel’s Memorandum in Support of this motion, Respondent

Rambus Toe, (“Rambus™) parposciully sought to mitigate the legal rsks of its mislcading conduct while a

mernber of TEDEC by destroying large volumss of decuments, relating ta its participation m JEDEC and

ulher issues, that it feared could be uscd against the comipany in anticipated fiztare litkgation, inclding

potentizl smlilrest litigalion institeted by the FTC. Having studied the available evidence, including

considerable amounts of pricr swumm itslixﬂﬁﬂ}’ frova Rambus witnesses, Complamt Counsel is persuaded

that Bambus’s document destroction was so pervasive, und likely impacted =o many issucs in this case,

that the only appropriste senction is & defanlt judpment as to Labilily, Furthermore, having carefully

reviewed the relevant case law, Complaint Counsel i3 persuadad that the tmposition o a default

judgment is not only well justified in this case, but victially reandated by the eireumstances, ineuding

the had.faith nature of Rambus's mr:d-.:f.t and the sebstantial prejudics it has cawsed. Any relief short of




a delzult judgment, Complaint Covnsel submnts, weould deprive Complatnt Counscl of e right o heve
i vlaima dezided en the mels.

Because the impasition of this relied would have a significant limpact upon the ongoing course of
. digesvery and the scope of the administrative hearmg, Complaini Counsel bus nod delayed in fling tiis
motion, and meapectfully requess that the motion be vuled upen as eaxpeditously as possible, We further
rcquest ‘o be heard i oral argurment.

Upecn cansidering ail relevant factual and tegat arguments pressnted Fry this motion, Complaint
Comsel hereby requests that Your TTonor enter an order im 1he form of the proposed-order filed herewdth.
Oy by entering such an order can Your Honor avoid the potential of a subatantial injustice m this casc,

appropriately penalize Rambus for fts wrongdeing, and ensure that stmnilar misconduct by others is

deterred
Respoorfully submitred,
OFf Counsel: M. Sean Eovall
Crentirey T, CHiver
Maleolm L. Catt Alice W, Detwiler
Raobert P. Davis 1.isa [0. Rosenthal
Arndrew J, 1Teimert Sarnh E. Schroeder
Suzanmc T. Micke]
Jerome Svindell
John C, Weber
Cary B, Zuk
BUREAL OF COMPETITION
FEDLRATL TERADD COMBMISSION

Washington, 0. 20580
{202) 326-3663
{202) 326-3496 { Eacsimile)

COUNSEL SUPFORTING THE COMELAINT

Dated: Decopnber 20, 2002




LUNITED 8TATES OF AMERICA
BEFORE FEDERAL TRADE COMMESSION

Interim Public Yersion:

Comnlaint Counsel contends that neae of the Ranbus
business documents, or testinony of Rambus witneases,
{heat were eited in its Defanlt Fadmnent Mobion or the
Memaorandum in Support of t1at Moticn cun or showid
propanty, comaistent with the Commission’s Rule of
Practice, be withheld fram the public recerd. Complaint
Counsel has given notice to Rambus of this position, and
TRambus has sougat to coreest it,. Until such time as these
155ues can he Tesadved, Complaint Counsel will confinue to
withheld ffem the public record any doctments or
testimony that Rambus claims to be confidential.

In the Matter of
RAMBUS INCORFORATELD,

it corporation.

Docket Mo, 9302

MEMORANDUM IN SUPPORT O
COMPLAINT COUNSELS YMOTION FOR DEFAULT JUDCGMENT
RELATING TO RESPONDENT RAMBUS INC.’8 '

WILLFUL, BAD-FA

H DESTROCTION OF MATERIAL FEVIDENCE
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

Interim Public ¥ersion:

Complaint Counsel conterls that none of the Rambus
business docuracnts, or testimony of Rambus witaesses,
that weze cited in its Default Tudament Motion or the
Memorandum in Support of thut Meotien can or should
properly, consistent with the Commission’s Rule of
[ractice, be wilhheld from the public recond. Complaint
Cownsel bas miven nolice lo Rambuos of ths position, and
Rambus has soughl lo contest it Tanl such Hime as Gese
issues cah be resolved, Complalnt Counsel will eontinue o
withhold from the public record any decumenis or
tastimony that Rambus claims to be confidential.

Tn the Matier of
R AMMBITS |:"JCUF._F(':|RA'J'ED, Docket Wo. Y3062

. & COrporation.

MEMORANDUM IN SUPPORT OF
COMPLATNT COUNSEL'S MOTIOK FOR DEFAULT JTUDGMENT
RELATING TO RESFONDENT RAMBUS INC."S
WILLFUL, BAD-TAITII BESTRUCTION OF MATERIAL EVIDENCE

As explained herein, Respondent Rambus Inc. (“Rambus”) purposefilly sought o
mfigate the legzl risks of its misleading conduct whili a membur 0f THDEC by deslroving large
volumes of documents, relating to its participation in JEDEC and other issues, that it feared
could b used against the company In anticipated future litigation, incltding potential antitrost
litigation instituted by the FTC. Having studicd the availsble cvidence, including considerable

amounts of prior swomn testimony from Rambus witnesses, Complaint Counsel is persuaded that




Rarmbus's documnent destruction was so parvasive, and likely imnpected so many issues in this
case, that the only appropriate sanction is a dafanle judzment as to lability. Beeouss fie
imposition of such relisf would have a siguificant impact upon the ongoing coorse of discovery
and the seope of the administrative hearing in this case, Complaint Counsel has not delaved in
filing its motion, and respectiully regquests that the motion be miled upon as expeditiously as
possible. We further request to be heard 1n oral argument.

The bases upon which Complalnt Counsel recrests this relisf are stured hersin, subject to
such firther written or oral supplementation as Your Honor may allow. Compdaint Counscl has
also snbmitted herewith a proposed order in the form that it requeats be entered upon completion
of Your H@&r‘s consiluration of the merts of the undeorlying motion.

INTRODUCTION

. In response to Mr. Earp®s directives about cleaning files or discarding
documents, did you . . . discard documents . . . and erase files? . .

A I definitely made an attempt to go through my files and look for things to
kecp . . . as he had directed us t0 do. And evervihing else that T eouldn’t
justify keeping, Tput in a burlap bag that they gave us, and . . . I prestume
they shreddedit. ...

Q. Resides the JEDELC meating minutes, what other JEDEC-relaled materials
i you discard atter Joel Kamp's direshons?

A, Well, anything that I had on paper, I basically threw away, Ijust — I really
Eehtened oy paper load a lot.

Riclard Crisp, Rambues®s Feiniary JEDFC Represcntative
4713707 Dep. at £41:8-2E, 343.:2-'.', Rurmbug p, Iafineom [Tab 1|

Q. And when you say you were lold Rarmbuys didn®™ wanl Lo keep these
documents around beeause they were discoverable, when you say
“dizcoverable,” vou are ralking about in a subsequent litigaton like we are
In.right biere; nght? . . .




M, Discoverabis Lo a lawsuit, yeal,

Anthony Diepenbrock, Rambus's In-Howse Fatent Counsel
&L150] Dep. s 2089220, tambus o dnfivean | Tab 2|

0. When was the meeting that wom had widh Jeel Karp on purging [ifes?
A . . . seems to e, that somehow we did that in the spring o summer ol *98.
Q. And he wld vou cns of the reasons for doing that was hacanse such

matertals are discoverable in subsequent litigations; right? . ..

A Yes,

Allen YY. Eoberts, Bambus's Yiee Fresldent of Enginceriog
1400 Dep. 2t 3382003 M0G, Rembjer v Jofineon [Tah 3)

Rased upon such sworn testimony and a sipnificant voluime of othet evidenee, Todge
Payoe conchided 1hat in mid-1298 Rambus “implemented a “documient retention policy,” it patt,
for the purpose of petting rid of documents that might be hannfol™ in anticipafod futore litigation
— that is, the litigation Rembus expoeted would ensuc when it hegan “demand[ing] royalties from
semi-conductor manufacturers” based on its previously widizclosed “IBBIC-related patents.®
Rambns, Inc. v. Infineon Technologies, 155 F. Supp. 2d 668, 682-83 (E.D. Va. 2001) [Tab 4]
{cmphasis added).! Judge Payne further concluded that Rambus’s actions in this regard

constitmed “litisation misconduet,’” and that Rambus's miseonduet malerially affected the tral

by leaving an evidsntiary record that “omitted the docurnents that Tevealed, or pointed the way to,

! Compluint Cotnsel las compilad 2ad suboited opecher with this memerenduem of law atf lomments,
Iestittieny, and other supportmg evideness citer herein Each diserete item referenced 0 the memorandmm has beon
assigmed a fah number — 5., [Tab 4] — comesponding o the pumbered dah, in the azcompanyiag compilation of
sepporting svidence, behind which the relevant decument, testimony, cte. appears. ’

In addition, Complaitt Coursel has nrepared a PowarPoint presentation highlighting selectal documents
and {estimony from the brosler univenis of soprorting evidence, and ceoliining kyperhiaks kg video ¢lips of cermain
extiyny. The PowerPomt preseniation bas been suboeties] @ bolh paper [omm sod in electroniz form on a compact
disk "CLF). Wotten instructions reparding bow to view the contents of the CD have also been providad.

3



the truth,” 7 at 683 femphasis added). Partly on this hasis, fudge Payne grontel Dilneon’s
post-trial request for attormeys foos, imposing a mopetery senclion aganst Rambus 1o excess ol
$7 million. 7d at 691-92. Rambus has appealed many of Judge Payoe’s rulings, yel it has never
challenged his conclusion that the company cngagod in sanctionable misconduct by destroying
documents in anticipation of litigetion.®

Is it relovanl to this casce that Rambus, in the kate 19903, adopted a “document retenton™
policy and thercafter systematically destroved documents the eompany feared would be damaging
in future hiftgation Imvolving the enforeeability of JEDEC.related patents? Complaint Coimsel
subrrits that this fact nat enly is relevant, but should have a profound impact on the manner in
which this Htigation iz resolved.

The ii:rllm;ring passage from Carlucci v. E:}wrzi.frcmﬁ Corp. apily demonstratcs how
serionaly courts have responded whin corporations — under the mase of so-vatted “document
retention” policies - arc fuund to have intentionally destroved svidence out of concern that it
might potentizlly be used against them i existing or f‘orese;aable litigaﬁon:

I conclude that tire defendant engaged in a practice of destroying
engineering documents with the intention of preventing them from

# Tn awarding attorneys fees, udge Payme foind that “Rambus Enew, or should bave known, that its patenis
were imenforceable due to it fraudulent amd inecwitable belavior while it was & member of JEDEC; and . . . Rambus
enpzeed ip 4 series o Tiligation misconducts dimmeter a1 mackime its frand,” fa ab 652 (emphasis added). Tn additon
to docnment destrctin, Judps Payne’s rling was alse predicared in part on his conclnsions that (1) “Fembus knew,
of should have kmown, that its patemt infringesment sit was bascless, umjustified, and frivolows™; [2) "Rambus kmew
hat its patents were inextricably fied to its fravdulent eonduct et JEDEC,” and that its overall scheme to defrand
FEDEL eonstitubead “inequitable conduct™; (3) “Fambus failad 1o list numerows documents on its privilege tog, which
. - . documented dts frawdaleat activity at JEDVEC; {4) “Rambns representatives | . hindered diseovery efftres by
providing false or misleerting testimany,” only lazer 1o chanpe their testimony when “conttonted witl docurcnts
ohiatnad after the piercing of the atiomey-tlieut privilese”; and finally (5} “Ramfus alio obsimeted discovery in its
written responses to Infincon's interrogatorios and [requests for adeission].” fd. at 674, 679, 651-82. Rambus has
appealed Tndge Payne's avard of amomeys fres (o Infinean, bul in duing o, Rambus lias not chatlenged any of these
facmal findings, other Chan the finding that Bs patent suit was “fovolews™ and “bascless.”
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being nroduced in law suits . . . and that docwmnents relevant to this
law suit wers intantionally destroved . . ..

I am not hold:ng that the good faith dispesal of documents
pursuant to & besra fide, consistent and reasonzhle doenment
retentiom policy can not be a valid justification for 2 fallore to
produce docirments in diseavery.  That issue never crystatlived in
this case because Piper has wttcrly failed to provids credible
evidence that such & policy or practice existed . . . .

... The policy of resoivin)z lrwsuits on their merits must vield
when a party has intentiopaliy prevented the fale adjudication ol the

case. By deliberately destoving documents, the defendant has

lajntdfs’ o have their cases decided on the
menrits. Accordimrly, the entrv of a defiult iz the only means of

effectively sapctiomne the defendant and remedying the wrong.
102 F.RD, 472, 485-86 (5.D. Fla. 1984) (crophasis added), affd in part, rev'df in pars, 775 F.2d

1440 (1 I'J’-Cir. 1985} (upholding impositon of default judigaecot}. In that case, Piper suffered a
default judgment and subsequently was crdered to pay 510 million in damages, As discussed
herein, many other litgants, guilty of similar abuses, have been subjected to the same fate.

The basis for imposing such sever: sanclions is clcarr To paraphrase Carluee, the
deliberate destruetion of pertinent documents — either yn advance of anticipated litigation, or
during a pending lawsuit — deprives the oppoﬁng party of an adjuhication on the menits. When a
corporation engages i such miscenduct, Justics demands that the speliator — not the apposing
litigant — should suffer the consequences. See ep., Anderson v. Cryovac, Inc, 862 F.2d 910,
625 (17 Cir. 1988) (“As between puiity and innocent partics, the diffieultics created by the
abacnes of cvidenee shoulﬁ fall squarely upatt the former.™). Moreover, as many courts héwe

held, when evidence relevant to litigation or potential titipation has bean destroveed, *a



corporation canmob . .. expoct W be shislded by a scomingly nmwecenos docament retendion

nolicy.” Lewy v. Remington Arms Co., Inc., 836 F.2d 1104, 1112 (8" Cir. 1983).

The documen: dastriction 1ssues ralsed here ars no 1ess serous than those invelved in

Carbreed and other cases in which courts have imposed default juu:igments or the comparable

sanction of dismissal. As cxplained in greater detail below, the existing tastimonial and

tlocumentary record demoastrates the following:

(1}

(2

{3)

{4)

(3)

()

Eambus’s documient destruction program was developed ﬁnﬂ implemeanted
in mid-1998 by Rambus's ¥ice President of Inteliectual Property, Joel

At the time Rambus implementad the docament destruction program, the
cowspany not only anticipated, but in fact was gearing up for, future putord-
telated fitigation with DRAM manufaciorers and others against which it
plarmed to assert these previously undiselosed JEDEC-related patents.

E.ambus, at the same time, was concerned by the prospect that its conduct
at JEDEC, and ils subsequent effinls o enforce JEDEC-telated patents, -
caild resuit in an antitrusté en forcement aetion instited by the FTC.

Basext on input and advice from its legai coungel, Rambus was particularly
concernad that in any fitore litigation involving JODEC-velated patents,
the company’s actions during the period 1t was mvelved az a member of
JEDEC could, on either equitable estoppel or antitrat grounds, resulina
ruling that those patents were lepally unenforceable,

In implerenting ite document destruction program, Rambus intended to --
sl (Hel — deslroy docnments it knew or should have known wouold be
relevan! W, or at 3 mininnun discoverabla in, foluee Btigation of this sort;



—

¥ Drespite tha fact thar Rambws adopted a wiittes Pdoctment rstention”
policy, nany documents weve destroved within the company in the late
19905 not pursuant to any specific directive set foith in the written policy,
bt rather pursuant to the general admonitions of Joel Karp and others
nvoedved in oversesing Rambus’s docurment destrection efforts, who
exhorted Rambas employees to destroy documents that could be
discoverable in lisigagan.

(B) Among the docurnents thut Rambud kerwingly and mlenlionaly destroyed
were reconds relating (o the company’s participation i JEDEC, fiom late
19971 to mid-1996, and records relating to the prosecution of Rambus
patents and patent applications over the same time period — hoth catepories
of documents, of course, being highly relevant to the very sorts of antitrust
and equitable estoppel claims that were of concam to Rambus.

(7  Rambuos began desiroying dui::m"i':umls;, intluding back-up tapes and other
computer files, in mid-1598, and therenfter the dm:ummt ::l&snuctmﬂ
cantinued withour inter ' : ) :

in hune 2000 — Rambus's document destruction activitics
commnienced again.
(i) Despite (he [act thal Rantbus, thrunghoot ik relevant peniod, was subject

to a clear legal duty to preserve evidence that could reasonably be
exvected 1o be discoverable s

Fambus cannot reasonably dispute thess Tactoai and Jogal propositions, all of which are

supported by the prior sworm testmany of Rambus wilnesses and other bindinyg admissions. The

consequences are quite serious. | KR




MNonetheless, the law abhors such condust and will not aillow the wiongdoear to benefit from the
ahsenee of evidence that it knowingly and improperly destroved.* To zvoid sech an injustics in
Lty cuse, the Lw entitles Complaint Counsel to a stvong presumption of prejedice, and Rambus
should not be heard to deny the extstence of such prejudice. See Teleatron, Inc, v. Cherhead
Door Corp., 116 FRD_10G7, 128 (3.D. Fla 1987) {“"'empbatically™ refecting defendant’s efforis
to prove, through sceondary evidenee, “that the mmnerous documents destroyed . . . were not
pertinent . . . and iherefore did not prejudice [plantffsT ability oo litigate the c:nse.," sta.ting that
“the right to a full H‘F.d fatr adjudication . . . would he poorly protected if [defendant], having
purpesefitlly, willlully, and in bud fiith dusl_m}c:l an tndeterminale nomber of docoments, were
subsequently allowed to untredees extrancons evidence lor the purposs ol shewing that no real
przjudice had resulted.”) {(emphasis added).”

Notwithstanding the presumption of prejudice that attaches to Rambais's willful, bad-Gsilh
document destruction, the evidsnce sot forth in ﬁis memerandum demaonstrates that Rambus’s
actions have wronght a serious injustice, as shown, for example, by the following c-mail,

anthored and sent by Rambus’s principal JEDEC representative, Richard Crisp:

1 See Natione! Ass'm of Rerediattom Surwivars v, Turnaee, 1153T.RD. 345, 357 (N.D. Cal, \987) (“By the
very fact of their destruction, . - . the wast majority pfthe murped docnments canset now he idomiticd, -, Needbcss
to say, plaintiffs shoold not suffer bocavss of this, Wherm one party wrongfully demics another the cvidenso
nreessary to esteblish a fact in dispute, the court st draw the strongest ellpwable inferences in favor of the

aggrieved party."

* Ara mitdan, if Rambus wers permitted to ke a rebuttal shoving, it should be required to prove the
abscnce of prejudice by “clear and convincing” evidence, See Anderson v. Cryovac, fuc., 862 F 24 910, 525 (17 Cir,
1988) (" We are keenly aware of the strisgency of this [zlear and convincing evidence] standard, yet we hetieve it to-
e an appropriate sulilote for deliberate miscomdust. A parly who is guilly of, say, inlsotionally shredding
documents m order b stymic the opposition, should not casily be abis to cxcuse b misconduct by claiming that e
vanished documsents were of mininal imporr. Without the irnposition of a heavy burden such as the “elear amd
convineing' standard, spolislom would alimest cettainly benefit from having destroved e docoments, smee the
oppesing party eoald preribahly wster litfle evidence concerning the valoe of papess it never saw, ™.
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[O/2E/1559
10:45:19
original DDE datashect anyone?
I'm ooking for a copy (paper or electroniz) of coe of the original
BDR datasheeta frorm the 1996/1997 timeftame. Hopafully
someone here bas ong that hasn’t fallen victim to the docament
- retention pelicy :-)
thanks in advance
rdc
October 28, 1952, E-Mall from Crisp (BE221422) [Tab 6] (emphasiz added).

The fact that Richard Crisp had reason to believe that both paper and electronic versions
of these important TEDEC-retat=d materials® might no longer exist invites one of two inferences:
Either (1) Rambus’s document dastruction program was so massive that Crisp eonld assome that
virtually any company document that could not be found had becn puread, or otherwise {2} Crisp
had reagon to know that the policy targeted zpeeific dosurnent sategonies, ineluding the very sorts
of JEDEC-related materials that, in this instance, he was unable to iocate, Cﬂnsidf:riﬁg that when

Emmbus launched its document destroction campairn 1t was under a clear legal doty fo presarve

evidence that might be discoverable in JEDEC-related litipation -- as the docements Crisp

& ‘e term “DDR datmzheets™ referenced in this e-meil refers to written spocifications defming the rachnical
characteristics and tfeamres eithar of JEDEC s BIR S0RA M standards, or of a given DILAM mamitachorer's
prodlucts Built i comply with JEDEC s DR SERAM standards, As discussed in deadl b&luw {':ea note a2 feg.r’u, at
p. 63, such JEDEC datashesty wrved ag o gritjical referance for Rambosg i
new patoot ﬂl.alT.l.'lS intendod to cover as

iai] refers to the “nng;lml" version nfli.'ue DDR datasheets “from the 199671597 timefar:. Becnu!ﬂ Rambm
remainsd 3 mewiher of FEDEC wntil Tine 1995, dig version of the DDE, datasheets might dernonsttabs oot only what
Barchus knew about the contents of the JEDEC DDR standards {or proposed staudards) at that ime, but also that
Bambiz had 2 duty te disclnse patent-related infommation pertaining to JEDEC s work on the DDR standards. Ata
mifnimum, sugh o decument, from this important tine peried, clearly would be discovernble in this Hiigbon.
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relecercerd ﬁ]&inhﬂ would e — eitier of those Inferences would suppott the impoesition of
sanctions.”

Yt the fact that Crisp found it appropriate to sarcastically joke® about important JEDEC -
related dociments “fall[ing] victing™ to Ranbus’s “document ratertion” policy suggests another,
more pointed inderence — namely, that the policy was a sham. As discussed hereln, a substaniial
body of other evidence carcoborates this conclusion. The treth is that Ramins’s “docusner
retention” policy was not adopted in the ondinary conrse of business, Nor waz 1t mativated by
ordinary business concerns. Rather, it was adopted with ons paramount goal in mind: the
elimination of documents that were Hkély to prove damaging to Rambus in anticipated Future
litization.

Based on the wotality of evidence and law prosented by this motion, Complaint Counsel
respectfully submita that the real quastion bafore Your Honor is not whether to impnsc sanctions,
tut rather what form these sanchions should talce. The only appropriate sanction in Complain:
Counsel’s view is a default judmment as to Hahility. Appreciating the obvious severity of such a

sunction, we do not sugpest it lightly, Nevertheless, curefil sxsessment of the evidence

perstmies wy that:

? Other facts discuased herein plainhy show that there is truth in todh inferences — Le,, while Ranbus’s
dacument destruction affort was massive, it was also specifizally tarpeted at elimminating JEDEC-related documents
atd ather dovaments kel Raggbes Gaved wonld be Jasnagiog i Oaiace Tilkratcn.

* The symbol Crispused in closing his c-mail - :-) —is known as an “emotizon.™ As Random House's
webeibe £xplains. “Emoticons are a very clever use of slandan] ponctualion marks 10 capress oman emobon” -

wrw. mandomhonse com/fratres/davehamy’emoticon. himl, *“The most popular costcons are the smilisg frees . . .
that people use o say ‘dan’t take what [ just wrote 1o sedously.”  wasemuller-godschalle comlemotizon. him],

The specific type of smeticon used by Cnsp in this instance is gypically vsed to express satisfaction, or a sarcastic
joke, See &4 (A =) cmoticom is 3 atandard smiley and meana “vont are (okine satisficd.™); ree wlso
wwwph orgfemoticon.btml () or :-) expresses happiness, sarcasim, or [a) joke™. [Tab 7)
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(1} Rambus consciousty set out to, ard did, eliminate docwnents it feared
veould be darnagiog i anticipatsd futars Ntigation In wlich privars partics
or the F'TC would challenge the enforceability (and, in private ltigation,
the vahdity) ofbe compuny’s JBDEC -relared patents;

{2} the: coopay underiook hese zeliens i bad Gauth while subject to a clear
iegal duty to preserve the evideoce that was destroyed;

{3}  alarge volurie of docuanents was destroyed, including many docunrents
that would be discoverable in and relevanl to thes [tieation; and

(4 the document destrucTion: was s0 pervasive that it is not possible,
consistent with tha interests of justice, to fully remedy Rambus’s
wrongdoing throuegh a lesser form of sanctions.

As dliscussed helow, substantial legal authority supports the proposition that the only way to
remedy (ully such deliberats misconduct is through a defaull judyment® Knowing, however, that

couwrts typicalby will not imﬁuﬂu a deftaull judpmernt wilhout first consdering the adegwacy of

lesser sanctions,™ Complaint Cennsel will also address potential alternative forms of sanetinns !

’ See, 2@, Fere Hacheler 121 £ Snpp, 24 404, 415 (T, Del. 2000 When docnment] deatroction iz
williw! or in bed [mih and intepded to prevent the other side from exsmiming evidenes, the court may imposs tic
et severe sanction of 2il — the outmipht cismissal of a lpim or the entry of 3 default Judement.™).

' While courts Lave requirad consideration of lasser sanctions before eatering 2 defanlt judament, it is ot
necessary to literalty exhanst all other potestial sanctions, See, a.g., Webd v Disiict f Cofumbia, 189 F.RD.,
11 EY (LRILG, 1999 (“Adthorash fhe Cout ol Appeals las delily stated that the sanetion of detaalt should be wsed
only when less anerons sanetions weuld be inadedquate, the Coust of Appeals hog declined to ceqaire that a distries
ettt exhanst other sanctions belfore woposing o delaolt jediment The Court of Appeals tequiress ooly et e
disirict cownt exprlain its raasoms for vesarting to defaolt mther than a less severa sanction, such as am awmd of
altommey's {egs ot adverse evidentary nalingz."y (citativns omitled),

Y Your Henar should nat infer from the fact that Judge Payne did not enter a defanlt judgment in che
fnfinesd case that b found ot only lesser samctions wede wantanted. Peshaps because ot the axpediled ieeatinemit off
the rase, Tnfiaon did not fally present cvidence on Rembues’s document destroctiom until after the triat, amd henee
glter he jury ked telumed a verdict apainst Rambes an fand claimes. Tnfmson, durine the nal, never moved for a
default judearoem, an adverse inference, or aoy other form of sapchon to address Rembes"s document destruchon. As
disenzsed abowve, Infinacn s only maotion kased in whele or part on Rambos’s doeament desruction was o post-triad
motion for attoreys Fees, which Julps Payne granled. Nonseless, in Comglaint Ol 's view, the detaled fact
findinga that Judge Payre catered in suppert of his pest-tial sanctiona order winld have adequatcly susported the
imposition of a defult judgment azainst Rambus, hat Infineon requested such ralief prior to the jury's adverse
verdict. As noted above (tee note 2, Sfhe, arp, 4), Rambus never challenped these tindings. In the Micron case, by
sontrast, Misreo had tneved for senctioms, fnotuding a defanlt juderent, beaed oo Ratthus'a willful and bad-faith
documnzmt destruction, Broause that case is mayed, Micron's motion bas not et been decided. :
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To ba clear, by this motion we ask Your Honow to entertzin the possibility of ondering a
deflt judgment against Rambuas as Lo hatndily issues only. This wockd not edviate the noed for
an admirizeeazive hearing in this matter, oor would 10 abviate the need Gor fusther discovery, Tt
wonld, on the other hand, have the effect of concenlrting this case, poing forward, solely on fhe
appropriatencss of Complaint Counsel’s requested relief. Becaese Your Honor's ruling on this
motion could have a sigmificant impact on the focws of future discovery and the progresa (:l.f the
Htigation more generally, wo request that the moton be ruled upon as expeditionsly ag possible =

Wheraas Complaint Counsel fully comprehends the seventy of the proposed sanetien, wa
subendt thal such a sanetion iz appropriate under the circumstances, and is proportionats ta the
harm causcd or otherwise threstened, by Rambus’s improper actions. Rambus willfelly
destroyed evidence it feared could be used agamst it in fiture Hiigatton ~ specifically includizg
evidence that it feared might render legally unenforceable (on antitrest or equiteble estappel
grounds) a collection of patents that the company intended to assert, and subsequently has
asserted, against makers of JEDEC-compliant SDRAM, amoog others. This fear stemmad from
the fact that Rarsbus had engaged in scriously misleading eonduet while participating in JEDEC,
or at a mintmun conduct that its law yors belicved was sufficiently misicading that it created
unaceeptably high legal risks. Rambus designed its docurnest destruetion cfforts in large

measurs to mitigate such legal risks after the faet by eliminating the evidenee through which 4

2 Conplaint Counsel has made this raquest for a default judzment at che present time for the reasons
explained in rext above, [o requesting this relief, Cocnplaint Counse] expressly reserves the tight, at a Jater duie, 10
reguest such additioral o altermadve relicf as mey he warranted undar the cireumstances, Complaisr Counssl
submmits Huat the Jssme i3 Ape [or decision on the existmg record, and thus urges vour Homor B make a prongt ruling
0 35 10 aveld any mnsecssary expenditnre of resources on dzsnes that conld, by effect of the piding, be readesed po
longer relevant. In the event, hawever, that Your Henor iz roc prepared o grant 2 defiudt judement at this tims,
Corrplaiut Counse] respectiully sequests that, rather than denying the motice, the matter be taken wnder adviserent
and Tuled njrot at such fuhire hme 35 may be deemed approprizte,
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private ltigant or the FTC might expose the true natars of Rambus's deception.” I, due w the
elimination of such evidence, Rambus were to prevail on liahility in this action, Rambus not anly
wotld be cscaping justice, but would be achicving through its wronpdeing precisely what iL set
out to do. This outcome is not something that Your Honor, exercising the inherent powers of an

Admnnistative Law Judge, shonld allow. ™

¥ Complaint Counse] is confident (liat, notwithstanding Rambus"s «[Torts to vecape fusticc by
systematically destroying material evidesce, the proof that remaing & more than sufficient o cetablish the merim of
Complaint Counsel’s claime. Nowetheless, de possibilily or even Helibowd that sureiving evidznce iz adsquats o
rrove Hability is mot a basis for denyiop sanctions i a case such as this, in which thers i3 svidemee ot willful
document destruction by a corporate defandant, carried out in an wnabashed — and sucecasful — attewpt to render
Irrearievable records clearly pertinent to the claims brought apamet it” Fefectron, Fie. v Cherfiend Door Corp. 114

FR.D. 107, 127 (8.2, Fla. 1987} {ordering defanlt judpmenty.

Imponantly, in fashioning the appropriste ralief in a sase such this, Voor Tonar shoudd be méndfinl fot ool
af the chanees that the wrosgfinl docnment destrnation could affset the outeame of the case at hand, In addition, ome
mutst consider the need to detar similar abusas by others. Soe Comparar dusner, Bre 't v Amarican Fungwere, Joc.,
133 FRD. 166, 169-70 {0 Colo. 19903 {1 tind aml coocluds gl o allermalives saoclion short of a default
judgieent wonld adeguately punish AF and derer futore like-midad litimants.  Any lewser sanston would allow 2
pacty pessessiog evidance that would ieture o advesss result by desteoy thal evidenge widh impunity, thus pssuedog
defeat for the opponent while :sking anly o coerpatativety mild rehuke. One whe anticipates that compliance wilk
discervery mles, and the resulling prodution of demeing evidense, will produce an advorse judgment, will mot Likely
ke determed fram deatrrping that decisive evidenes by any sanction less than the adwerse judgracnt he (o she) is
tempted be (huy evade. TE fotows that the only ssmclionadeguate and appropnate to pumsh AF and deter future
simmlarky mitnated hiigants 18 defaolt judgment on Liahilib ™}

M wWlhen rules aline de oot provide courts with sufliciant authurily W prolecl lheir mteezity and prevent
abuses of the judicial process, the inkerent power Aliathe gop. . . The inherent power sreompasscs the power to
enclion stlomey or party misconduct, and includes the power to enter a default judgment.” Shaphard v Ameriooa
Broadrosting Cor., 62 F.2d 1469, 1474-75 (WO, Cir, 1993} See alvo Copelfupo v S0 Corp, 126 TR, 545,
53031 (D Minn, 1989 ([ T]he Court relies on its inherent power to regulate litization, preserve and protect the
itepeity of proveedings betbrs it, and sanction pacties for abusive practices, Purpuse] inpairment of the opposing
ratty's ability to disoover infoermation justifies invecation of thess powers. ") As Your Honor has previousty
recopnized, such powers are necessarily inherent m «o admintstradve law court sz well, See fa Hre Meder of fush-
Howmpton Ind., fec., 1983 FTC LEXTS 127, *1 (Dec. 19, 1983 {Timony, 1) {Such sanctioms are within a courd’s
inhersnt powers. Administeative ko Judges hedr cages in adminiatrative courts,™) (eitagons omitcd); see diso it Hre
Master of International Telephone & Teleproph Corp., 104 FT.C. 280, 347 (1984) {referring to the puwst to mpose
discovery-related sancHons, “Most comrts bavwe sstmined An analopous power on fhe part of fedeml adminfstrative
apencies . . . and the Conmmission kas adopted that positicn with respect to it own adjpdications”).

13




Ivar s this an euteome that the law, srencrly spplied, would allew. Indesd, the Rambus
conduct upon which this mation ts based proseats a exthook cxamnple of facts warranling the
imposidon of a defanlt judamcnt. As onc court recently stated:

A party who bas reason to anticipate litigation has an affirmative
duty to presetve evidence wluch might bu relevant Lo bhe 1ssues in
the lawsuit. A party who breaches this duty by destroying relevant
evidencs or by allowing relevant eviilence o he dostrayed may be
sanctioned by the cowrt. When this destruction iz willful or in bad
faith and mtended to prevent the olher side from examining the
evidence, the court may Bnpose the most severe sanction of them

at! — the outright disrmigsal ol a clam or the entry of a defaule
judgment.

{nt re Weckhsler, 121 F. Supp. 2d 404, 415 (D. Del, 20600), iu this case, Complaint Counsel
submits, & defanlt jndgment not only is & permissible sanction, but & mandatory on, for no
alicrnative sanclion short of a default judpment wounld adequately proteat Complaint Cernse]
against tive prajudics inherent in Rambies’s aclion, adequatety punish Ranibus for ite wrongdeing,
or adequately deter such improper conduct by others,

OVERVIEW OF PERTINENT FACTS

As discussed below, the relief requested by this motion is well supported by ihe
governiny case law, Complaint Counsel rccog:ﬁzes, however, titat the isgrance of a default
judgment is a significant step, and one that should not, and likely wonld not, be entertaitied
abscnt therough support from the factual record. That support exists in this case. Yeta
compreliensive anpalysis of the pertinent facts will necassarily require some elaboration. For

roughiy the next 60 pages, Complamt Counsed will set forth the licis upon which it contends

B tue Leral Poiote and Avfhorities, e at o 79,
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defuull judlgment should be granted it this case, The discussion of (ese facts i3 oroken deivan

under the falkrwing headings:

A,

Rammes Feared That s Conduct at JEDEC Could Render Its Patents
Unenforseable on Antitrnst or Equitable Estoppel Gronmels {p. 15}

Rambus Axnticipated That It Would Either nstitute, or Ulherwisz Becoms
Enmeshed in, 1.itigation Onee I Began to Assert Its Previously
Undisclosed JEDEC-Eclated Patemta (p. 22)

To Mitigate the Risks of Anfitrust Liability, Bquitable Estoppe?, [

Rambus Implemented 2 Corporate-Wide
Drocurmecnt Dcsu‘u::iion Campaign (. 32}

Judee Payne Riehtly Concluded That Rambus’s Document Nestruction
Program Was Adopted for the “Purposs of Getting Rid of Documnents That
Mipht Be ITarmafu] in Litigation”™ {p. 52)

Rambus _Fuutharizﬁd Earp to Implement the

Document Degtruction Program, in Part for the Purpose of Pestroving
FEwvidence Relating to the Company™s Dacembar 192 ]-Fune 1290
Participation in JEDEC (p. 50)

Through Joel Ksrp's Efforts, Rambus Destroyed Massive Numboers of
Rambus Doctments, Including Documents Directly Relevant to This
Litigation {p. 61)

Throughout the Tirme That It Developed and [mplemented Its Document
Degtruction Prograrn, Rambus Continued to Anlicipute Future Litigation

{p. 71)

Joel Kerp's Efforts, Insludimg His Oversight of Rambus’s Bocurent
Destruction Campaign, Placed Rambus-in a Position to Boldly Assert
Patent Rights Over the JEDEC SDRAM Stanclunds {p. 73}
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k. Rambus’s Lawyers in This Case Seek to Capitalize ot Kambus's
Wrongml! Document Destruction {7 76)

AL Kambus Fezred That [ts Conduect at FEDEC Could Hender [t Palenis
Unenforzeable on Antifrast or Equitable Estoppel Grounds

Befora the jury in the Rambus v. Infineon trial, Richard Crisp, Rambus’s principal JEDEC
representative, testified as follows:

Q). .+ 50 what he tald you is that even if vou go to the
JEDEC meetings and stuy silenl and you don’t do anything
clse, you still have a sk that your patents will be
uneninreeshle if you let the stunddand go forward and you
don’t tell them yeu bave patents, right? [sp’t that what
Lesler Vimeent told you?

A Yo, thut*s what he said

Testimtony of Richard Crign, Bay 2, 2001, Trial 1T, at F8:%9-15, Rambus v. Infineon [Tab B]. Agis
apparent from this testirnony and other evidenve disouwssed herein, Rembus was well aware that
its participation it JEDEC, from December 1991 theowph Fune 1996, created significant lepal
nsks In fact, Rambus’s patent attoineyvs — including Lester Vincent and cthets fom Blakely,
Sokeloff, Taylor & Zafmman, az well 2s Rambus’s in-housc patent counsed, Anthony Diepenbrock
— warned the company, repeatedly, that as a congequance of its participation in JEDEC, Eambus

. could lose the ability to cuforee ils patents,
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Diepenbrock therefore advised Rambus's CEO, Geoffrey Tate, Richard Crisp,
and others that Rambus should stop attending JEDEC meetings,”” but his advicc was
disregarded

For soveral years, Rambus alse Ignured simifar sidvice from its outside lagal counsc),
Lester Vincent. Vincent frst advised Rambus of the tisks of equilable estappel in a face-to-laen

meeting with Fichard Crisp and Allen Rebents, Rambus’s Yice Presidant of Enginvering, in

it R L P - S IR s s faalone b
disclose to TEDEC that th: santpemy prssessed varioos pendice patent applications pnd at least one issecd patent Bt
aovolved the DRAM-refuted slandurdisation work thut JEDEC wus conduchng during the peried that Rambes was a
member of the orgenization, A8 Richard Crsp kimsetf coseluded, TRDEC's mles "roqnired disclnsure of natent
applicationg™ ps will a5 patenis, whenever "a showing or abyllot comess to the floor™ that raises “porential pazent
aruer™ or az 1o whigh “there may be patent ashivity,” Teatimony of Richard Crisp, May 2, 2001, Trial 1t at 37:21-
58:1, Ranibus v. Infineen [Tab 8] (3. As of Scpterber 1995 . | . did you wederstand the TEDEC parent policy alss
roquired disclosure of patent applications? A, I underswmod it o apply to applications a well, yes."]; Devemder 5,
1995, E-Mail froom Crisp 1o Tate, et al. (69697 at R696%8) {Tab 10} {expluicing thet Rembna wovld be folfilling
s patent Qiselovun datiss umder {he ITDEC eoles, “Tals loryg oy we meniion that there a poential patent jssues
when & shawing or a ballet comez to the flone™; *we can 98y when a showing is made that there may be patant

activity in that ares, ofc."} {ermphasis added).

" fee Crisp Dep. (4/13/01) at 804:7-9, 804:1%-20, Rambus v. fafincon flab 1] {*Touy took e position
that ho thought we shouldn't . . . continue going to oy of those mectings™ due woothe “squitable cstoppel . | . concem
LS

" 1. at 805:13-16 (~[W}e had to agrce to disagres at that poing in time.”).
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March 1992; 1 sail there coild be fan] equitabis estoppe! problem 1T Rambus eroutes

mmpression or JEDLC thal it would not enlores its patent[s] or patent applifcatives],”

Handwritten Notes of Vinceat, dated March 27, 1992 {R203254) [Tab 12] {emphasis edded); see

alse id. (“Cannot mislead JEDEC into thinking that Rambus will not enforce its patent{s)”). .




This Marsh 1992 meating was only the first of several conumunications betwesn Lester
Vincent and Rmnbys an the subject of equitabiz esioppel. In May 1993, Vineent forwarded o
Richard Crisp a detailsd presentation underscoring the lepal risks associated with “Patents and
indugtry Standards.” May 4, 1993, Letter from Viacent to Crigp, Allaching Presendation Entitied
“Pulents and Industry Standards™ (Y1231 at V1232) |Tub 14). Among other things, the
presentation explained that, when a participant in a standard-setting process sceks e enforce
paients covering the relevant standards, there are not one, but téro “possible legal theores for
. non-enforcement™ +

* “Hstoppel,” and
fd (V1242) {cphasis added), The presenrafion furher explained that affinnatively misleasding
conduet need not exist in order for such legat theories to apply; “intentionaliy mizleading silence™
might be sufficient if, for instazce, the patént holdar had a “duty to speak.™ & (V1244)
{emphasis added).

Vineont again drow Rambus’s attention to the poleatial for such misieading conduct to
create antitrust-related legal risks in December 1995, when he forwarded to Richard Crisp a copy
of the Federal Trade Commission®s propozad congent order in i 2e Delf Computer Corporation,

which Vinesnt's firm previously had obtained from an FTC staff attorney.”® Vincent was

understandably concemed by the Dell Consent Order, for several reasons.

1% gee Decermber 19, 1095, Letter from Lester Vincent to Anthony Dricpenbrock {TR202778) [Tab 15f; e
aleg December 8, 1995, Facsimile fomm FTC Swil AMerney Favl Melza 1o Stephen Spoonsatier, Artazhing FTC
Pranesed Concent Crder ahd Press Release (W1452) [Tab 16)
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First of all, the Deli Consant Order not only provaded tangible proof tha: conduct vl the
sort Rambus had been enpaging in could he of significunt tersst to Zederal antitrost officials,
but it atao demonstrated the breadth of patential anulrusi-hased remedies eelating to such conduc

—-narmely, orders rendering tndisclosed parents unentorceable wramst any aftocted party, The

possibility of such antitrust remedics being imposed against it was a serious concemn to Rambus,

as el | e

More generally, Lester Vincent — and his client, Rambus — bad reason to be concerned by
the fact that the Delf Consent Crder was initially interpreted, in publicadons obiained by Vincent

at the time, as creating “at least a minimal duty of acting in_zond faith when parlicipating in trade

ssociation standard sciting activities.”™ Of course, the manner in which Rambus patdicipated in

JEDEC from late 1991 through mid-1996 reflected amything but good laith.

0 rommentary on Draft Delf Consent Order, Entitled “FTC Invesripates Diell for Patent Duplicity,™ dated
Diezember |, 1995 (V1B61) [Tab 18] {cophasis added). This document indieatas chat it was “printed” by ¥incent's
law partner, Steven Spoonseller, on Decswnber 8, 1995, and the name “Toster Vimeent™ is written by Tand st the top
pfthe page. fd The last linc of the document voles that “The FTC attomey primarthy responsible for this
Irvestigatiom is M. Paul Nelan" and provides & phone number. fd. This explaine why, as refarznced above,
Vincemt's copy of e drall Def! Concent Drder was faxed to bis parner Steven Spootisellar under an FTC cover
page signcd by Paul Nolm,
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Although Vinoent previously had advized Rambus to withdrw from JEDREC,Y n the
wike of Deff his calls for Rambus’s withdraveal became far more empaatic: “No further

participation in any standards body . . - do not cven get elose!!™ Handwritcen Notes of Vinesni,

frotn January 1996 (R203881) | Tab 19] (triple underlining in oripinal). This time, Rambus

followed Vincent’s advice. | ECERE NN

The facts discussed above SOUATE Very well with Judge Payne’s fact findings in the
Infincon case. As Judge Payne concludad, in support of his order awarding post-trial sanctions to

Infinesn, “Rambus knew that its patents were inextocably tied to itg fraudnlent conduct at

JELTC: and Bambus knew, ot should have knowa that, 1f its conduet were discovercd, it could

! See Tricpeobrock Diep. (4/1 1013 262:10-19, Ruménes v, infineon [Tab 2] (*{H e s that Dsl had been
estopped trom enforcing [a] patent” and thet this "supported hus - - . previons statements b Rambus people that they
ahild ot partieipata™ in standard-semting activities); see afvo id, at 263:7-12 (*He told me that he had advised -
previouzly advized people, belfore I had amived apparently, that they shouldn't attend thoge mestings” becanse
“there's an oquitatle estoppel izsus™],

frmmn —




very well be estopped or enjpined Fom asserting these patents. Indood, Rambes’ patent coanscl
told its executives as moch.” ffineon, 135 F. Sups. 2d at 679 [Tab 4} (emphasis added).™
i. Rambus Agpticipated That It Would Either Institute, or Otherwise Become

Enmeshed in, Litigation Once Le Began to Assert Jts Previously Undisciosed JEDEC-

Eclaicd Patents :

Rambus, thronghout much of the 1990s, worked to position itself to assert patent elaims
agruinst the manufacturers of JEDEC-compliant synchronous DRAM devices. In now-familiar
language from the company's June 1992 Business Plarn, Rmbm’s CEC — Geoffrey Tata -
explained, “For ahout 2+ years a JEDEC comunittes has been worldug on the specifications lor 4
Synchronous DRAM. No standard has yet been approved by JEDEC. Owr expectation is a
standard will not be reached until end of 1992 at the earlicst.” Rambus Inc. 1992-1997 Business

Plan, dated June 1992 (R46394 at R45408) [Tab 24]. Two pages later, Tate outlined Rambus’s

“action plan” with respect to claiming patent rights over synehrogous DEAMs:

[¥¢]e believe that Syne DRAMS infringe on some claims in our

filed patents: and thet there are additional claims we can file for
our patents that cover features of Syne DRAMs. Then we will be

it position to request patent licensing (fees mod royalties) fon ooy
manufacturer of Synec DEAMs. Cur action plag is to determine the

T Much of the evidence discussed i the preceding peragraphs wlates to the lepal advice that Rambus's
peitent lawyers — Mesgrs. Wingent and Diepenbrock — pave 10 the company pertainding o the legal risks associated
with Rarnbiea®s filee tndiselnse patent-related infornation to JEDEC. Mot sumprisingly, Ramoans initially reasied
diecivery inbo this area io the frfeees case Lased o assetions of altorwey-clent povilege, However, fo the months
lending up to sl in that casc, Todes Pagme rulsd that Rambues™s “attemey-client priviiepe has bocn forfoited under
the crime-frand excepdon as ko cartain topivy,” snd therefore ondercd (hat Dicpenbrock, Vincent, Crisp, Tate, and
others conld be deposed 1elating to, among other things, “ioe Iegal advice provided about disclostres of patems and
pricnt applicatinns to JEDEC by Rarthas, The ™ Gaech 7, 2001, Order, Bawebis v Sofinson, [Tah 22] Tosnppost of
this ruling, Judze Pzyne expressly conclwded, infer affa, that Infinzen had met is berden of showing by primo_fols
evidence (17 that “the legal advice [Rambus] sought from Vincent and Décperbrock was for the purpose of
developing the plat to go forward with patent applicadons at the same time . . . Rambus was in the JEDEC
mectings,” (2} that Fambus s conduct n thas tegard amounted o “a kaudulent schemes,” and (3} that Vincent’s and
Dizpenbrock’s logal advice “bore a cloac relationship tn the frand.™ Merch 6, 2001, Tr. of Hearlng re Motion ta

Comrpel af 565809, Rimbes v ffinepn [Tab 23]
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gnacs claims and fle the additional elaims by the end of (3792,
Than to advise Svne DRAM manuZacturers In Q92

e, [F40410) (smphasis added). Ina Sepremihar 1992 version of Zambus’™s Brusiess Plan, Tate

added: “Sync DRAMS infringe cluims in Rambus® flal puzents and other claims that Rambus

will ﬂlc*.r 1o updates later 1 19927 Rambus Ine. 109221947 Rusiness Plan, datad September 1922

{R10%923 =t R1A9943) [Taub 25] (emphasis added). |
In the months, and mdeed years, that followed, Lestor Vineent ~ Rambus’s outside patent

counzel - working with Richard Crisp, AHen Roberts, and others, followed through on Tate’s

plan ko *ile . . . addidonal claims” intended to “cover foatures of § yoo DRAMS,” so that Rambus

=il

would be “in posilion to request . . . royahies.

At the same e that this process of amending Rarmbuys patent applications o cover
aspects of JEDEC-compliant SDEAM was nioviug forward, Richurd Crisp - Rambus’s

designated JEDEC representative — on numterons occasions observed, in e-mails addressed to

T See, ep., June 18, 1993 E-Mail fron: Ware to Crizp, et al. (R202006) | Tel 26] {icportng oo a phone
ceaference “with Lester Vincent” regarding “enient states of the additional cltaims fhat we want to file,” many of
which were “directed apainst SRR AM:™ or “againat firnrs SORAMA™) (ermpbasis added); Handwriten Modes of
Vincent, dated Tenuary 10, 19044 {R203314) [Tub 27| {repotting on conference with Fate amd ¢l corseming
“Enforcement: Syne DRAMs"} {emphasis added); May 5, 1994 Lerter foom Robers to Vineent (E202 763-04) [Tab
28] {providing a “list of enhancensents™ that Rarbos desired to have cuversd through amendad patent opplications,
meluding “[u]se of both edges of the clock™); Handwritien Ieotes of Late, dated July 21, 1994 (R33331) [Tab 29]
{("SDEAM . . . CLAIMS - Allen pave Lestor a list of claims we peed™); Handwritten Woke of Roberts to Bick Darth,
Fred Ware, et al,, attaching Awgust 1, 1924 Qomrespoidence fom Lester Yincent (R204436) | Tab 30] (“Thia is
Fasgten®s atterrent to wonk [up] glaimg for the | STRAM defense, Mlease comenenl ) (ermphasis added);
Hami‘;mtt- Wotes of Barth, daked February 2, 1935 {R203053) [Tab 31] irefemring to Moladms ta prevent Syne

BAM mfanufactrers | {enphecis added),
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Rambus colleagues, that various DRAM-related techinolugios diseussed within JEDEC infringed,
appeared to infringe, or otiierwise migit infrings Raintus’s palemts .nr pending patent
applications ™ CrIS[.’; also vonunented on one vecasion, 0 an intemal e-matl to his Rambnog
colleagues, that Rambus should seek (v “guilect big rovalry checlss™ on the SyneLink technalogy,

which was the subject of a May 1995 JEDEC presenration attended by Crigp &

¥ Ses, e.g., March 14, 1995, E-Mail from Crisp to Tate, et al. (R59362 at RE544) [Tab 33] (roicming o
Fufitsu presentation oo 3TRLIS, "1 would zay that the proposz] mav well inftivge our work, "} (emphasis added); Moy
27, 1994, E-Meil fom Crisp te Johoson (RE9535 at R69527) |Tab 34} (referring to extemally supplicd reference
volage, T believe we have a claim we added to cover this."} {emphasie ailded); September 14, 1994, B-Moil fom
Criap to Tatz, of al. (R157024) [Tab 35| {refeming 10 on-chip MLL, *What i2 the exact status of the patent wifh il
PLL claind?™); March 15, 1985, E-Mail fom Crisp to Tate, et al. (R69566 at R63568) [Tob 36) {referring 1o
Fujitsn's sugaestion chat it may use source synchrotons c]n::c!s:mg “OF couese they ay pet into patent tronble if they
do this ™} {ferphasis added).

¥ See August 30, 1996, E-Mail from Crisp to Tate, ct al. (REPES3 at RAMEDS) [Tah 37] (7 want o agsin
bomg up the issue of I apd the importance that we kave our jssued pateels and sny pending claims looked at lonz
end hard to do as wureh as we can to andeiparc the [Synelink] work Ifthey are soceessfiel . . . we can cotlect
royalties from I‘J].E:m L. As Jone as v collect biz rovalty checks every gparter, we should be OF.") (enophasis
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- Yet Rambus was very much aware that when — as was likely, and as had been plaoned
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sinec the early 19%s — it did bogin to assert patent ¢laims over JERDEC-comphiant SDRAM,

litizalion was virtually incvitable.
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. Ta Mitipate the Risks of Antitrust Liability, Equitabls Estoppel, _
mbus Impilemented a Corporate-Wide Document Destriciion

=

Cumpaign

Ranibus is and always has been in the business of licensing its techmology. For marny
other companies in the semiconductor business, royalties chtained through technology licensing
retlect a onty a small part of ovirall revenues, For Rambus, on the other hand, royalties ace the
company’s liféblood, and therefore any legal vigk that could potentially fmpede the company™s

ability to colloet patent-hased royalties is an exceedingly serious tnatter.” This is espocially rue

¥ As Subodh Topeani, Bambuz Wice Pregident of harketing, once stated, “We are an mte]leu:ma] pmpecrtj.r
« « « « Boyales are what v need to be successful.” Meal Bowdotic, “Start
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with respect to Rambues™s | EDEC-related patents, the potential valne of which may well excecd
vne hithen doliars.*

Ag discussed above, Rambus™s management eventually came :am-und to the view, ]hng
held by ita patent lawyers, that continued participalion m JEDEC ereated unaceeptable legal msks
to the enforceability of Rambus patents. Simply withdrawing [rom JEDEC, however, did not
eliminate these legal risks. Ramhbus had participated in JEQEC for four and a half Years, in ways
that cansed even the company’s owm lawyers great discomfort, and much of what concernad
Rambus’s lawyers — namely, the bad-faith and deceptive nalure of its conduct — was
memorialized in company documents. In light of its past involvement in JEDEC, what could
Rumbus do to maximize the chunces of success/ully enforcing patents agamst IXRAMS built in
complianee with JEDEC standaris? The solution ultimately approved by Rambus’s sendor

tnanagement, in mid-1998, was to launch 2 corporate-wide document destruction campaign,

under the guise of a so-called “records retention™ policy. _

Az Your Horpor s aware, the Commssion alleprd in ity complaint, snd Complainl Counsel reilereied
duriop e Awgeest 2 Scheduling Heardng, thet “Rambis’s SLRAM-relaed patent dghts conld allpw Rambuos te -
extract tayaity payneents well in exeess of a billion doltars from the DR AM industry over the' life of the pajents.”
Complaint, T4 |Tib 73| {emphagis oocipmel). See ofio Angust 2, 2002, 'Ur s 51:12-15 | Tab 4], Sudging fom
what athers have safd in indusiry trade press and elsewhers, s billion-dollor estimote of the potentiad valus of
Rambus’s JEDEC.related patents mey be yuite conuervative. Sea 8. Fyfle, “Indostry to Atiack Ranins Pateats,”
EiecTromne Mews, July 17, 2000 [Lab 75] (*1he royaltica conld add op to 3640 millicm to 38040 million & wear iF all
the: companiss wete fiund ta be violating Rambuos' patenis™) {emphasis added); K. Rajpopal, *Pambnz Grabs Golden
DRAM,™ Busikess Lave, Cet. 1B, 2000 [Tads 75] (“Tle math is simyple. .. Estitwtes [of total SDRAM market size |
range from a botrom of $70 billion to a bigh of §120 Mllion Assoreing en aversge 2 per cemt royaley rate, that pives
Ratnbug royalty revenne of $1.4 to 324 billign" pet year) (cmphasis gdded),  See afse I Roberston, “DEAM
Makers Rally to Tirmvart IP Threats,” FLpctroenc Burvoss News, Jan 11, 2000 [Tab 77] (“if Bambms™ patent clafms
bkold up, . . . ‘it could be devastating for the industey ™}, W. Woels, “Rarvibus Wing Royalty Round with Pate of
Aceords,” BLECTROMNC FnGvEmmG Traes, June 26, 2000 [Tab T8] {“SDEAM is one of the comerstoors of the high-
tech mdusty. Wik billions of claps shipping every year, even a tiy percentage rovalty fee could generate huge
sums of revenns for Rambus™).
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Yet it Rambus were to destroy decumentary evidence relating to, among other things, its
chlgations to disclose patent-related matenials to JEDEC, proving the elsments of an equitable

gstappel or antitrnat ¢laim against Fambus would be far more dillicalt

Much of the evidence conceming the dcw:]nmnént, adoption, and implementation of
Rambus's document destruction program bas cither been destroyed or ofiierwise shielded from
discovery through Rambus’s cxtremely broad assertions of attorney-client privilege. From the

evidence that is available, however, the following facts are clear:
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||

9 As ome cotrt recenily stated, “The atreriey work—product privilege . prodects fiom discliome macdals
epared by attoroeys ' anticipation of Hrigation™ Site of Maine v, ULS Dep ' of frierior, 298 F.3d 60, 66 {1=t
Cir. 2002} {ercphasiy added). Thus, wodk preduct protection is propetly ssserted only if ““the decanmcnt can faidy be
$3id to bave been preparsd or obtained becauss of the prospect of hitipation."™ Egqual Swploymicnt Opporieity
Commiszion v. Luttenan Sccial Xervices, 186 F.3d 859, 968 (DnC, Cir. 1994). In fact, “for 3 document to mmset that
standard, “the [awyer nmist ar least Eave had 2 subjeotive helief that litigation was s real passibilite, and that balicf
must have been objecrively reasonable. ™ £ {emphasis added); quating ft re Sepled Cuse, 146 T34 881, B84 (D.C.

Cir, 1098)). -

e
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* As discwssed hetow {soe. infira, pp. 42-43), it is ato evident that when the “document retantion”™ policy
was olliciatly “kicked wil,” Farp explained to Rambus employees that the necd to destyoy documents was related to
the misks of information being “discoverable” in futare litgation.
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provided relatively Little guidance to employees regarding what documents they should maintain
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versus desivoy. As Richard Crisp testified, It was pretty much left up to the individnal's

Judgment™ Crigp Dep. (4/13/01) at 844:11, Rambux v Infineon [Tab ).
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s Alfhenigh it is beyond the scope of thiz metion, Compluint Coumsel submits that many of Rarbus’s
assertions of privilegs with respect o the company's document destruction activities are improper and should oot be
sustained For inetance, Rerribus shoutd not be permitted to assert blaniet claimy of priviley: relating to discussions
that foel Karp ~ who i3 not e lawomer — may have had with other Rambus coployers regarding what docnments
shoidd o sheald mot bave been destooped. Tndeed, Complatint Comsel submits that apy sssertion of privilege by
Ratvbug in this context should not be allowed, civen that Eambas used its cutside lawyer — Dan Johnson — to assist
the vompany o developiig znd implenenting 2 policy that was designed to, and did, serve the wroogfil and
iHlezitimate purpose of dertroying evidence of relevancs tw anticipated Htigalion, Just as Jodge Payne concluded
with respect to Lester Yinvent's and Anthony 1iepenbrock’s sdvies to Rambus regarding pactivipation in JEDEC,
Tohnson's wordk for Bamibns “hors 2 slose relationship® to a 'fravdolent scheme,™ and it theresfore fall's within e
seops of the crime-fraud exception to {he uiorney-clieat privifegs. March 6, 2001, 'IT. of Hearing re Motion to
Coumgrel at 365-868, Rmmbus v. Iafineon [Tab 23], Seenote 68, stfre atp. 54, While Complaint Counsel does not
believe that Ramibus's improper privilepe assertions scand in the way of a favorable mwiiog oo the praenl melion, [k
purpeass of developing a complets fackel moond relaling to Rambus™s misconduet, for Your Honor's bemefit, as weli
as the bencfit of the Commission and poteotinlly the foderal ¢oures, Complaint Counsel expects to follow this motion

with a aeparate metion addressimg thess senieus, privilege-related concems.
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Tn a few instances, howewer, Ranbus's lawyers failcd to assert privilsae objections 1o

dcposition qusstions probing she rature of what Mr, Karp told Rambus cplovees at the

document destruction *kick off meeting, allowing the truth to come out:

Q.

A

When was the meeting that vou had with Joel Karp on
purging files?

1don’t recall the specifics, but it would have heen aflur Josl
joined, which I believe was latz 1997, so, seems (o me, that
somehow we did that in the spring or summer of *9%.

And he told vou one of the regsons fogr_doing that way
becanse snch materizls are discoverable in suhgequent
litizations; right? ...

Yes.

Roberts Dep. (4144010 2t 338:20-339:6, Rambus v mfinesn |'Tab 3]

Q.

A

A,

FATE the meeting, did (hey talk sbout Gie benelits ol baving
stich a document retention policy?

I belicve s0.

What did they tell you about the benaefis of not keeping &-
mails and other documents around?

Well, Trorn the standpoint of Rambus, it would obviousty —
you krow, some of that stuff is discovershle

And when you say vou were Lold Rambes didn't wanL ity
keep thess documents ground becsuse they werne

discoverable, when you gav, “dissovermble™ you ame blking

about in a subsequepnt it aation lilke we are in o ght e
right? .. . '

Discavorable in a lawsnit, veah.

Diepenbrock Dep. (4/11/01) at 207:18-208:20, Rembus v. Infineor [Tab 2) | NGcGKGNGNGN
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Judge Payne Riphtly Concluded That Rambus’s Documert Destruction Program
Was Adopted for the “Parpose of Getling Rid of Documents That Might Be Harmfunl

In Litigation™

g

From the facts discussed above, it is not difficult to understand why Judge Payne ruled as
he did on Infineon’s post-trial motica for sanctions. As relates to the tree mature of Rombus’s
“dacument retention™ policy, and the motivations behind it, Judpe Payne made the following

express fSndings:

[TThe record in this case shows that Rambus implemented a
“document retention policy,” in part, for the ge of getring rid
 of documents ight be haemlit] ity itheation. Rambus instimobed

its document retention policy i 1998, Clearly, Rambus
contemplated that it might be bringing patent infiingement suits
during this timeframe if its licensing ¢fforts were not successfil —
ita Business Plan unequivecally states thal the isseanes ol its
JEDEC-related patents would put it in a position to demand
rovaltics from semi-condnctor manufacturers.

. |
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Eantbus executive Allen Roberts tostified that ene of the reasons for
the dacument desruction was thal the documents nuglt be
discoverable n future iigalion . ., .
Infincon, 155 K. Supp. 2d at 6B2 [Tab 4] (emphasis added).
Tudge Payne reached these conclusions despite the fact that much of the evidence

diacussed above was never presented to Judge Payne, nor bas it been cited in Microa’s pending

motion for defml judgment. |

Not only have Rambus current arxd former employees

sought to put a positive gloss on the “document retention” pelicy, but some apparently hava

b ]
L)




Il]||||||||“"

Highly evasive or untruthful testimeny such as this plainty serves to obstruct the truth-
seeking meission of Rambus’s litigahion opponents, in this case Complaint Counsel. Morsover, the
Tact that we can show from vontemporansous records that Rambus employees have piven sugh

untruthfinl iestimony speaks volumes. For one thing, the existence of such testimony calls inls
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qua;stinn the reliability of agy smployee testimony that Fambus might cite in opposition to the
present motion.® The existence of such testimony also casts further suspicion vpon Rambus’s
actions, and invites inferences of deliberate wrongdoing and bad faith, to the extent such
conclugions are not resched baged on the direct evidenee alone,” In addition, testimony of this
sort exemplifies one aspect of the prajudice to which Complaint Counsa] has been subjected as 2
result of Rambus’s document destruction.®® Finally, this testimony is a prime example of why, in
these circumstances, it would be appropriate for Your Honor to overrule — on “crime-frand”
grounds — Rambus's broad assertions of attorney-cHent ptivilege, allowing Complaint Counsel to
condost nnobsimeted dizcovery nte the true nature and purposes behind Rambus's document

destruction activites.”

# The principal basis on which Fambms unsuceessinlly sought 1o cppose the inmpesiice of sanctions iy the
Infineon litipation, and presently i$ geeking b 3voad 2 defaull judyment in the Micren case, is the solfscrving
teatineomy of the company’s gwn enployees aad former smployess,

% Sec Section B (explainitg wiy Rambus's comduct satisfies the tegal requirernemt of bad Eaith, a
prerequisite for eniry of defaplt judpmene, fafro at p B4,

B See, eg. Capellupe v. FMC Gup., 126 BRI, 545, 552 (1. Minn, 198%) (rejocting argamant thar
document destructicn did not prejudice phanlifle becawas the contents of purged deocurnests might be reconstracted;
"Tha suggestion is an insult bo the Courl. . . . [A]ny validity it has iz based upon the tostimenry of the de[mdant’s
wimesses, sevrral of whom the Conit hes fonad to be purpossfilly mendacions ™ (emphasis added)

% As noted abave {see note 2, swpra at p. 4), ons of the additicnal bases — besides document destruction —
for Judge Pryne™s oeder iraposing post-trial samctions azainst Rambns in the fafizeon case was “Falze Testimony by
Rambuy Execntives,” Rombus, Inc. v. Infireon Technolopies, 155 F. Supp. 24 668, 631 (ED, Va 2001) [Tab 4}
{cmphasis in orginal). The fect that Rarbos execatives had piven false testimony, however, did not come ko lipht
until afler Judes Payns pisteed the atorney-client privilege on crime-frand sroumds. The relevamt passage from
Jodpz Paync's sarctions order veads as faflows:

Eambus reprecentatives also hindensd digcovery cilumts Ity pruvidimg false or misleading iostimomy. For
example, Richard Crisp (3 formoer sxecubive, v a consultznt to Bambus) tesified in his first depesition
Uzt e "mgver, ever™ participated in Rambus' patent drafting cfforts. Howevey, when e was coalionted
with dociomenis oblained after the piercing of the atrornoy-client privilepe, Crisp was Smeed to adwot that he
dirccted which claims shonld be filed in response to the technolopy discussions at STDEC, Similarly,
Eambus" Chicf Exeoutive Officer, Geoff Tate, athis first deposition, kestifeed that he did mot boli=ve that
Fambus draficd claims to cover JEDEC' s standard-sotting work {indeed, be stated that he did oot know that
it was possible to 2mend patent ¢leims), b, at rial he admitted, spon being prodded by reference o the

35




Ramhbus _Anthurized Karp to Implement the Document

Destroction Frogram, in Pari for the Pnrpose of Destroying Evidence Relating to che
Cottpany™s December 1991-June 1996 Participation in JEDEC

=

belatedly obtained dosuments, fat he knew that Rambns was amendinmp it patent sapplications to cover the
TEDEC SDRAM standard. Rambus secks to exploin these comradictions by arpuing that Crisp and Tate
suffered 2 memory lapse at their fizet deposilions. Tat explanation eiogpaly straiog credolity.

Id.
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eae discussions and activities —

along with other information — ultimately caused Crisp te concluda that JEDECs rules “reonired

1 of petent spplicationg,” a8 well 23 patents, whenever “3 showing or a ballol comes to

the floor” that raises “potential patent issues,” or as to which “there may be patent activity,"™

. ™ Testimony ol Richard Crisp, May 2, 2001, Trial Tr. at 57:21-58:1, Rambus v fnfineor [Tah 8] ("3 As
of Scptember 1995, , , did you understand the JEDEC patent policy also required diselosure of patent applications?
Tund it bo 1 to applications )z Dacemiber 5, 19935, BE-Mail from Crsp to Tate, et al,
{REDE07 at REDGGR) [Tab 10] {explaining that Rambus wowld be fulfifling its patent disclosure dutics wmdor the
IEDECmi&s. "{2]s leng as m:mrmunn r.hat there ammgal Datent iRaues wheuashnmng ora ballot comes fo the -

E)n.
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Indesd, Karp not only was active in JEDEC ac a Samsung cmaployee, but also suthered 2
swom declaration conmenting upon JEDECs disclosure mqui:emenﬁ, which Samsung used in
an effort to counter patent inﬁingcrﬁeut claims filed against it by Wang Corporation. The Bang
suit, similar to this one, revolved around Wang's failure to disclese patent-retated materials to

IEDEC, and its subgsequent effort to enforee such patents over JEDEC-standardized products. In

his declaration, Ka.tp stated:

I am familizr with the ELA {Electronics Industry Association) patent
pelicy and I understand that ether standurd-setting groups have
similar policies. My undsrstanding of the ELA patent ]:_rnhg}: 1s that
mHgated by standant-sellin ups are ™
stapdards, unless the holder of an intclicetual property right hes
previonsly diselosed during the standard-setting process ifs property
interest and agreed to license its infellectual property rights on
reasonzble and non-discriminatory texms, or waive them altogether.

. It is centrary to industry 'DI"I.(.‘-HCE and uude.:mhngm
nte ual %3 standard-

it proeess — and a standand has been adopted and

implemented — latgr attempt $o assert that its intellectual property
covers the standard and allows it to exclude others from practicing

the statdard.

Declaration of Joel A Karp, In re Certain Electronie Prochucts (SEC00049 at SEC00050) [Tal

.94] (cmphasis added).”

™ As explained in the Cornnission's complaint, JEDEC, in fhe rélevant time periad, was “onc of several
standard-setting bodies affitiated with the Electronic Industries Alliance {°EIA®), a trade assorialivn reprezenting, all
segments of th clectranios indusiry.” Commplaint, Y] 14 [Tab 73], JEDEC hac since becone separatcly moarperated,
But it 81ill mainins a close afilialion with its former pattot ocpanization, ELA. See Kelly Dep. (1/9/01} at 8:12-22,
Ranbus v. Infineon [Eab 95] (“JEDED has been recently incorporated™; “before the first quarier of 20080 . . JEDEC
was m acHvity within s ELA epginesring departsent).
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t is also clear that, whatever other Concerns may have

contributed in causing Rambus to step down the path of improper docurnent degtmction, litigation
risks loomed large in Rambus's thmking, as did specific concetns about computer files and other
records relating to Rambus’s fonr and s half years of participation in JEDEC. The truth of (he

latter point i5 evident, in part, from the fact that Rambus did in fact destroy important JEDEC-

~ I
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As Your Honor knows, June 1994 i3 the month that Rembuos form&ll-;,r withdrew Gom
JEDEC.® Az Rambus's lawyers have argued, once a company withdraws from JEDEC, it no
longer remains subject to the organization’s rules, including its patent-disclosure rules.®  Thus,
much of the evidence on which FT'C Complaint Cotngel, in this action, ¢r private Litigantsin a
patenifequitable estoppel action, would naturally seek to relyin cstablishing the deceptive nature

of Rambms's JEDEC-rolated comduct, is evidence from the period during which Rambus waea
mamber of JEDEC — that is, precisely the same “pre Jone 1995™ periud._

DRI ., o ciscucsc below, Karp e accodingly, by tking

steps to ensure that, along with other evidence, JEDEC-related files in Rambus's possession wers

destroyed.

G. Throngh Jocl Karp's Kfforts, Rambas Desiroyed Massive Numbers of Rambus
Documﬂhts, Including Documents Directly Relevant to This Lifigation

To recap some of the evidence discnssed above:

{1}  Rambus fearcd thal il JEDEC-rclaled putcnts were at risk of being held
unenforceable. due to the compimy’s “misleading conduct” at JEDE

(2) = Nonelhelese, Rambus plannad (o forga ahead wilh its longstunding “netion

¥ See Complaint, 1] 81-88 [Tab 73] ; see atvo June 17, 1996, Lettor from Crisp to JEDEC/ELA Secreiary
Fen McGhee (R157030-R15708 1) [Tab 96].

Bl See Avgust2, 2002, Tr, ac 41:3-5 {Tab ] (“corpliancs with JEIEC standards™ only requires
diselostre of patent-related materials “in existence at the tione™ company is a JTEDEC member)

&l
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{4y

(3)

(6)

@

(8}

2

{10}

Rambus plainly anticipated thaf, once it b to assert its JEDEC-related
pateuts, ey woul

To climinate the monnting volume of “discoverable” evidence — including
that was a source of -
“eoncern” within Rambus from the standpoint of the

enforceability of its JEDEC-related patonts, in mid- 199

Because the motivating force behind this effort was to destroy evidense that

could undennine Joel s mission to extract royaltes from DR AM
makers, and o

Tate placed Karp directly in charge of overseeing the document dfstmchun
program.

mambet of JEDEC and engaped in the most tronbling, deceplive conduct,

whi b5 not a law yer, worked with ocubsids
“docmment refention’™ policy; he et with

Pursuant tg thiz pl
counsel bo develop

DBecause of Rambog’s blankst privilege asscrtions, we do not know
precisely what Karp teld Rambus etoployees (o destroy or how he
explained the motivations behind the destruction, but we do know that
Karp's mstructions clearly had something to do with *“anticipated
litipation,” and that iarp told employees that “one af the reasons™ for

destroying documen!s ‘wg huenpge such materialg are discoverable in

sphseqnent liigations.”
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(11}

(12

(13)

(14) Eut there is _ 1o show what evidence was lost.
As this factual sunmary shows, Rambus not oaly set out, as Judge Payne concluded, to

destroy documents as a means of “masking its frand” at JEDEC Ir;ﬁn;on, 155 E. Supp. 2d at 633
{Tab 4] (emphasis added). It farther sought to cover over its improper document destruction by
keaping no (or destroying all) reconds of what was done, and by seeking to shroud the futh behind
overbroad privilcge claims. In light of this well-orchesireted schemes, it would hardly be
surpnsig if Complaint Counsel were voable to point to any procf showing that specific evilenco
televant to (or at 4 minimum discoverablo in) this case was in fact destroyed. Despite its best
efforts, however, Rambus was imsuceessnl in erasing all traces of its WTungdoiug, Thouvgh the
evidence described below (and, indeed, throughont this memorandunt) surely reflects only a
fraction of whal exisled before _
_ il {s nonetheless compelling proof of the unmistakable prejudice that
Rambus’s willful, bad-faith actions have permanenily injected into this case.

The natural place to start in discussing documents that Rambus actually destroyed 1s with

Richard Crisp. |




_ When questioned in deposition about his role in Rambus®s document

destruction activiiics, Crisp gave the following testimony;

Q.

A,

Were wou present for the talle that Joel Katp gave to
evcryonc at Bambus aboot docnment retemtion?

Yea, Twas. . ..

In responsc to Mr. Karp’s directives about cleaniog files or
tiscarding documents, did you comply with kis directives
and discard documents . | . and erase files?

1 definitely made an atternpt to go throngh my fles and look
for things te keepashe had o5 he had directed us to do.

And pveryibing else that I eouldn’t justify kevpins, Jpul in a

- burlap bag that they gave us, and then T headed offto Asia

for a business tTip, and I presume they shredded it.

Crisp Diep, (4/13/01) at 840:11-841:21, Rambus v. Infineon [Ezb 11, KGN

Considering that Crisp I, o bz he theow away — [
P i v+c1d b surprising

if Complaint Counse} conld show with any precision which documents Crisp designated for

shredding. Yet important proof in this regard does cxist. Itis clear from Crisp's testimony, for

instance, that he destroyed many JEDEC-related documents that were in his possession.

G..

Were — as part of the document retention dircetives of Joel

Karp, were any JEDREC-related docaments destroved by

you?
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A, I thinte I threw out . . . all of the minutes Thad. They were
just, you know, a huge stack of papers and just —

Q. Copies of the meeting minutes that you got from JEDEC?

A That’s right, that's right, those meeting rminates. . . .
Crisp Dep. (4/13/01) at 842:13-21, Ramines v. fnfineen | Tab 1)
In addition to this testirnony, we can infer friom Crisp's October 28, 1999, e-mail —in

which he jokes about documents “fallling] vietim 1o the decoment retention policy - — that

important JEDEC-related documents were sncompassed within the universe of documents that
were destroyed:

10/28/1952
16:48:19
original DDR datashect anyone?

I'm looking fora copy (paper or slectronic) of one of the original . .
DDR datasheets from the 1996/1997 timeframe. Hopefully :
somecne here has one that haso'™t fallen victim to the document

retention polcy :-)

thanks in advance

rde

October 28, 1999, E-Mail from Crisp (R221422) [Tab 6] {cmphasis added) 2

® ar intenducsd innote §, swpra arp. 9, the term “DDR datasheets,” referenced in Crisp's c-mail, refez to
the written specifieations defining the tevhnical characteristics and featurcs either of JELEC's DDR STVEAM
standards, or of & given DRAM mamfacturer's products built to comply with JEDEC's DDR SDEAM standards.
Ytambus valued this type of documentation for soversl reasons, Fiest, swors testimony indicates that Rambuz nsed it
as a reference when dmiting: sew patent clains intsnded to cover aspects of the JEDEC stindacds. See, .8

isp Dop, {41301 ) at T83: 12-784:21, Rambus v. fnflucor: ['I‘nb 1] (Crisp
supgested new patent claims to Rambuss outsida patent counzel, Lester Vincent (hat “woul) apply b soine of the
. . Diad zeem [in] data gheets™.

65,




The testiinony of Richard Crisp and others also demonsirates that Rambus’s document
destroction propram resulted in the etinunation of docoments relatinge to the work that Rembus
and ite lawyers were dofng — in the “pre Jure 1996™ period — to amend panding Rambus’s patent
applications m goder to better cover the JEDTC standards: -

£ Besides the JEDEC meeting minutes, what other JEDEC-
related materials did yon discard after Joel Kap'a
directions?

A Well, amything that T had an paper, T hasieally threw away.
juet — T veally lightened mv paper load a lot.

Q. And you threny away wmv o the documents vou had relating
o atettt progecofion w o were doine with Allen

Robers or Lcsba_' Wincent as weli?

A. % gible that T did. . ..

Crisp Dep. {4/13/01) at 843:2-11, Rambus v. Infingon [Tab 11.%

Its significant that Crisp
specilically refare to the “oripinal™ version of the DDR datasheets “from the 19961997 timefpope,™ Raming was a
member of TEDEC wntil Tune 1996, Thus, this version of the DR datasheets might demonsinate not only what
Rarabns kwew about the cowtents of the SEDEC DDR standards (or propesed standacdz) at (hat Lime, bul also that
P had a duly to dischose patent-related information selated to JEBEC's work o the DDR, slandardls. In amy

cuge, mch a docurment Froo this key lnoe span clearly would be sebject to dizcovery in this likgation.

H oax Your ITomot tray have aoticed, some of the most provocative evidensor that has come to light in this
cags is in the onin of ¢-wadls aothercd and sent by Rickaed Crisp, The fact is that these o-mails were purged from
Critp’a laptops and wete thought b0 have heen destroyed, [ is only by virte ol m oversight that such evidance
nonetheless swrvived As Richan! Crisp has sstified, e had copied thess c-mails onto Bambns®s main server in
order te transfer themn from one lapop computer o anether, Thes: e-mails continued te exizt on the server {hough
not on the laptops} solely because Crisp “forgot ehout the directory that was on there” Crisp Dep, (471301 at
BA2:6-12, Rambrt v. ffinecs |Tab 1)
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ugh Rambus has asserted atforney-client privilege to block discovery

M As explafned in the Commmesien’s complaint, Rambus’s trat patest applicarion — Application Mo,
07510 895 ("the "B9% applicatiom™) ~ which was fiked in April 1990 by Rambrs’s fovaders Mak Horowitz and
Mike Farmrwald, was the first in & bopg chain of foljow-pn patent applicetions, or amendments, all of which “related
barclc” to the eriginal 1990 application, and thereby claimed a “pricrity date” of April 1944, See Complaint, T 34-
38, 75-80 [Tab 73]. I[masmuch as thia swit fecimes on Rembua's fadlum to disclosc relevant patents and patcnt
applications to JEDEC, the *398 spplication md its progény are 8 central foous of concem,  Heooe, work product
mrcd beranﬂJus g I-hewns patent comnsel relacing w these patent apphications conld be of preat sipnificances

i
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intes the acmat insbructions that Rambus gave to Vincant and others at Blakely, Sokoloff, Vincent

was permitted to testify, from recallechon, abant the nature of what he destroyed.



AR = . 15 cvidemce, fudge Payne concluded in the Infineon

case that “Lester Vineend _ . . destroyed some documents, pussuant lo instructions from Rambus,
just before this litigation began hut after Rambus sent a letter to Tnfineon accusing it of

- infringement.” Fefineon, 155 F. Supp. 2d at 682 [Tab 4].%

=

% The foregoing is meraly an owerview, bused on the prior swom testimony nfRambes witnesses, of soms
of the proof shomng the nature ufﬂm materials ﬂlkt varions Fanwibie arents and creploiecs dgsu-uy:d, acbng im
Rambus's semd Man itignal cateporics of dodumemis, oot
thiz leshirriny, were u]m undm:hte-:l.l destruyed.

Howce, the wrierials ugsd m negotisting Rambug's icenge agrocments with
marufacturers of SDRAM and DDR SDRAM, inchuding draflt terns sheets and notes from such negotistions,
presumably ware destroyed, Such decuments, of they did oxist, not anly wanld clearly be discoverable in this case,
trat conld well prove tm e highly fmportant to Camplrink Cowmueel™s allepmalions.
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Thruu'ghout the Tlme That It Developed and Implemented Its Document Destruction
-Program, Rambus Centinued to Anticipate Fuinre Litization

o

The documents and testimony discussed in Section B above demonstrate, among other
things, that Rambus knew, before launching ite docament destruction program, that the company
wag likely to find itself'in litication {n the fiature as it excented vpon the company’s “action plan™
to enforce previcusly undisclosed JEDEC-related patents. Yet it is not as if Rambus's

sxpectations of future Htigation dissipated during the period, starting in mid-19%3, in which

1



Rambus bogan to destroy its corporate reconds systematically. On the contrary, during the sarme
tirna petiod in which its massive document purging program was in full swing, Rambus

simultaneously was gearing up for a potentially larpe-scale Ltigation effort.

|
ta



Joel Karp's Efforts, Including His Oversight of Rambus’s Document Destructicn
Campaignt, Placed Rambas in a Position to Boldly Asseri Potent Rights Over the

JEDEC SPRAM Standards

R

Throughont the entirs time he was employed bﬁf Rambus —i.e., fiom Qctober 1997 through

July 2000 — Joel Karp's principal job responsibilities remained the same. |

Whatﬂver- Rambus may have used

to explain Karp's role to owtsiders, this was his true mission, and he remained chiefly focused on
this motion throughout the duration of his employment with Rambus. This fact is cvident in part
from Geof Tate's staternents on the event of Karp’s retirement:

Jwel has done a super job for Ramnbus since jeining vs in October
1997. At the time of Joel’s armival we had made some great
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inventions but we were understaffed and poorty focused on onur IP
etforts and stratugy. In Joel's tine here we have moved forward
rapidly and now have a world-class IP team and & world-class

portfolio, as merked by our first two bleckbuster licensing deals.
July 17, 2000, E-Mail from Karp to Betty Ponce, attaching B-Mail from Tate to Rambns Staff
(BP0321) [Tab 110] {enphazis added).

The “two blockbuster licensing deals” releored to in Tate’s e-mail above, for which Tate
properly gave Karp signiticant credit, were L first two license agresments that Rambus ohiained
covering SDEAM and DDE SDRAM deviees. The first was Rambas’s license agréf:lnmf with
Toghiba {announced i mid-Juna 2000}, and the second was Rambus’s patent litigation settlernent
and apcempanying license agreement with Hitachi (announced roughly a week later).

Without question, thess were “blockbuster” lcense deals. In fact, as is evident from
contemporaneciis coverage in the trade press, the fact that Rambus was able to secure such
licenses from these compani¢s, specilving unusually high royalty rates, based on previously
undisclosed FEDEC-related patents, sant shock waves throughout the entire semiconductor
industry. As one commentator noted:

- Frambus Inc. dropped a couple of siart bombs last woek, Notonly

did the company convince Toshiba to siga a heavy royalty-laden

licensing agreement for SDRAM, DDR, DRAM, and FCRAM, but it

also settled 1ts lawsuit wilh Hitschi in a similar way, From the

company’s statemnents, it looks ag thengh, in erder 1o build SDRAM

and the other memory technologies, Hitachi will wind up paviog

and paying and then paying some meore 10 nse Rambus® patents,
P. Brown, "Pay iMe Now, or Pay Me Later,” ELECTRONIC NEWS, Tune 26, 2000 [Tab 111]. Sze
afse 1. Robartzon, “Rambus Tses Patent Clout to Cut Better Reals,” CMP TecHEWEB, June 26,

2000 [Tab 112] {referring to Rambus’s settlement with Hitachz).
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Karp not cnly was successful in hegotiating early SDRAM-retated licensc deals for -
Rambug (see, e.g., Katp Dop. (4/9701) at 20:14-19, Mieron v. Rambus [Tab 113) | NGNGNG

I - . onc industry commentator obsarved ot

the time, “In announcing ihese licensing arrangements, Rambus made 2 point of noting thal its
DDR SDRAM royaltics arc higher tham those for RDRAM."” D', Glaskowsky, *Toshiba, Hitachi
License Rambus Patents,™ MICROPROCESSOR BEEPORT, July 1, 2000 [Tab 114]. This practice
canséd many in the imdustry to speculate that Rambus was attempting, through its SDRAM- and
DDR-related licenses, to strategically “tip the scales in faver of its . , , controversial [RDRAM)]
technology.” J. Robertson, "Rambus Uses Patent Clout to Cut Belter Deals,” CMI* TECHWEE,
June 26, 2000 |Tab F12]. But such speculation soom lurned o fact, as Rambus™s corpotate
spokesman, Ave Kanadjian, publicly acknowledged that this in reality was Rambus’s strategy,
Fee ). Robertson, “Rambus Drops P_atcnt Depth Charge,” ELECTRONIC BUYERS' NEWS, June 26,
2000 | Tab 115] (“Asked 1f the payment plan was designed to beml off 4 potential rival to Direct
Raurnbus, Famadjtan replied, *[ wonldn®t argue with that conclusion, ™),

As the facts set forth in this memorandum compellingly demonstrate, Foet karp’&
contribution to kmhm’g early successes in extracting ﬁ}*ﬂ]tiﬂﬂ from preducers of JEDEC-
complinnt SDRAM md DDR SDRAM [N
_ In addition, the ]a;ga—sc:ailﬂ decument destruection activities overseen by Joul
Karp factored significantly into Rambus’s scheme, Had Rax;lbus not engaged in sach syslemutic

efforts to purge evidence of its wrongdoing at JEDEC, it is doubtful that the company would have
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been eo bold as to aseent its JEDEC-relzied palent nighls. Emboblened by the docoment
destruction, however, Bambues had far less to fear.

K Rambus’s Lawyers in This Case Seek to Capitalize om0 Rambus’s Wrongful
Document Pestraction '

The prejudice to Campiajnt Counsel cansed by Rambus’s improper destruction of large
volumes of evidentiary material ean be seen not enly from testimony and other proof showing that
important categories of evidence were destroyed.” In addition, the existence of such prejudice
can be seen from the mgmncms that Rambﬁs’s lawryers have made, and can be expected to make,
in this case — that is, arganents whereby REII[-I]J'IIS challenges tjne sufficiency of Complﬁnt
Counsel’s proof. The fact is that, by challenging Complaint Counsel’s proof on issues that we
know ot have reason to believe were impacted by Rambus’s intentienal spoliation of c:;r'ideuce,
Bambus’s counsel in ﬂllS casc, intertionally or not, is sceking to capitalize on such spoliation,

The irjustice fnherent in this state of affairs needs no explanation, but to madoe our point
crystal ¢lear, the siteation ameunts to this:

. Rambus, in vielsiion of legad duiles sulhned below, deliberaiely ssi oul 1o
rid the company of evidenee it feared would prove damaging in precisely
such a legal action as this.

* And now, Rambus’s lawvers are secking to Jdelend the company try
identifying issues npon which they claim Comfjilaint Counsel lacks
sufficient eviclence.

As discussed below, courts uniformiy hold that this kind of untensblc siluation cantot be allowed,

and it is through the impeaition of senctions of the sott propesed by Complaint Counsel’s motion

that courts have acted to prevent this from occurrmg,

# See Section G, supra at p. 61
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Cur Jegal argument will fpllow in the scetivos following immediaicly below. The point of
this section is to draw Your Henor's attention to somes of the many ways in which Kambns's
lawyers have sought — and will likehy continne seeking — to advance their client’s interests h};
capilalizing on the improper decoment destruction activities descobed above. Among other
things, Rarpbus’s lawyers have effectively done this by contending that there 15 na evidence, or
otherwize Imaderuate svidense, to support Comgplaint Counsesl’s contenhons:

{1) that JEDYEs patent disclosure meles were well nnderstood by the
organization’s members, including Rambus;™

(2}  that Rambus itself voderstood, or had reasan to understand, that the JEDEC
diselosure rules axlonded to palant applcations, as well as issued patents,
and that the obligation to disclose arose whenever a mentbe’s palents or
patent applications involved the standard-seiting work that JEDEC was
undentaking;™

{3y  that Rammbus had a duty, pursuant to those sules, to disclose certain Rambus
patenits ar patent applications that closely related to JEDEC's work on the
SDRAM- and DDR SDRAM-related standardization — 2 dmy with which
Rambus deliberately fhiled to comply™

M Bee, o, Rumbue's Answer at 1-2 [Tab 116] (claiming that “fhe evidence does not and will aot offer
any substantial suppert™ for Complaing Cransel ‘s comention that JEDEC's diselosure rules were “coramonty knomsn™
by JETYEL: members).

% e Auagust 2, 2002, Tt at 39:7-8 [Tab 74| (Rambus counee] clgimed that “Rambus understoed the
standard to bé much pamwower than what complamt cenmisel arguss™).

% Eae, e.g.. Bambus’a Answer at 2 |Tab 116] {clyiming fhat "Tt]he svideace will show that Rambus did not
- have, watil long afier it e JEDEC, undiscloged patent of patent application™ Qist was subjegt to declosus

August 2, 2042,

Tr. at 48:2-3 [Tab 74) (“Rambus complied with the duty that was imposed on L"),
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4 that Bambus’s JEDEC representatives, inchuding Richard Crisp, were
* aware that the company possessed patents and patent applicarions that
invalved TRDEC s worke™ and

{5)  fthat Rambuos’s deliberats failere to comply with JEDEC's disciosure mles
has causcd a varfety anticompetitive effects.®

These are each impuﬂaut, if not crucially important, issues in this case. And as just
shown, in contesting Complaint Counsel’s arpnments on such issnes, Rambus has claimed, and
will likely continue to claim, that the Commission’s proof on such important issues is lacking in
one respect or another. The problem, of course, s that the very proof that Rambus clalms te be
lacking is the same proof that Rambus, some four years ago, systematically sought 1o destroy.

One predictable reaction to fhis memorandum thus far may be that Complaimt Counsel
appears to be armed with 2 substantix;] amount of evidence showiny the illegitimate nature of
Rambus's challenged conduct, perhaps calling into question the noed for sanctions relating to
document destruction. Stated differentty, onc might be tempied to think that, whatever Rambus
may heve sought to achieva by destroying documents, .it obviousky failed to eliminale all of the
damaging proof relating to is ailaged deception of JEDEC.,

Complaint Counsel would certainly agree (hat there is ample prool of Rambua®s
wmng-:lomg Yot thal is not the question ﬁ:lﬂt shuﬂd be asked in determuning the appropriatenass
of a default judgment. Rather the central question raised by Complaint Counsel’s motion is

whether, absent the issummer of a defeult judgment, there is the potential for Kambas’s improper




docurment destruction activilies to reap a substantial injustice. Cc;mplah]t Counsel subiarts that
the answer to this question 15, guiie ohviously, ves — for as along as Rambus’s counsel 15
permitted to challenge the sufficiency of Complainl Counsel’s prool on malters that we know or
hawe teasen to belicve were impacted by Rambus's improper destruction of evidence, a
zubstantial injustice hag been dons. Morsover, Rfrmhu_s‘s document destmuction was 50 pervasive
and likcly has impacted: so many different aspecis of this case that any altemative sanetion, short
of a default judgment, wonld be inadequate to the secure the interests of justice.®

LEGAL Pﬂ]ﬂTS AND AUTHGRITIES

The rclevant legal propositions, which taken together tead to the conclusion that a default

fudgment should be entered in this case, con be summarized as follows:

(1} A compuny that foresees fobare litigation has 2 duty to presenas sl evidence
foreserably relovant to, ar discoverable in, that liigation.

{2)  The duty ta preserve relevant evidence exists irespective of & company’s
ordinary document retention policies.

(3} When the duty to preserve evidence is vielated and potemtially relevant
evidence is destroyod, sametions ars in order,

(4 The exislence ol willlulness or bad faith iz not 2 prerequisite to the
imiposition of ganctions, bt may warrant the imposition of more severe
smnchons, including a defanlt judgment.

{5)  Indefermining the appmﬁriat& sanstion, courts typically consider the extent
of prejudice, but the innoeent party may be entitled to a presumption of
prejudice, rebuitablc only by clear and convincing evidence.

% While it may be true that Rarmbus's effors to systematically desiroy harmfut evidence were bess than
cotirely succssaful, this ety speake more o the pervasive nature of the company's wrongdeing thar to the abzence
of harm resulting from the docarment destouction. Stated differently, the fact that a preat deal of damning proof has
suvived Rarbas's orchestrated scheme to elivtimabe had evidence mery anly signal how thoroughby sormpt the
eornpemys actions really were, ieedless to sy, it would be the heuht of legal itunicy iF Rumbus vere to be
rewarded for this through the imposition of less sevore sanctions than its conthect appropriscly warzants. ;
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{3}  Entry of a default judiment is appropriate where documenls wore testroyed
willfully or in bad faith, the plaintiffs were prejudiced, and lesser sanctions
would be nadequate to rectify the injnstico cawsed by such wrengdoing,

Tt the remeinder of this memorandwm of 1aw, Complaint Covmsel wilk demonstrare that
case law well suppents these legal propositions and that, as applied to the facts of this case, they
strongly covnscl in favor of entering a defauh judgment against Rambus as to lability, This
discussion is broken down under the follovang headings:

A. Because It Anticipatedt Litigation, Rambus Had a Legal Duty to Preserve
Evidence It Knew of Should Have Enown Would Be Discoverable in Suech
Litigation {p. 80}

B. In Implementing Its “Docoment Retention” Poliey and Thereafter
Destroying Relevant Evidence, Rambus Clearly Acted in Bad Faith (p. 84)

C. Complaint Counsel Has Been Severely and Demonstrably Prejudiced by
Rarnbus’s Bad-Feitk Document Destruction. (p. S}

L. A Defanlt ITndgment 24 to Liability Iz the Only Appropriate Sanction for
Rambus’s Willful and Deliberate Spoliation of Evidence {p. $1)

A, Because It Anticipated Litigation, Rambus Had a Legal Duty to Preserve Evidence It
Fxew or Shonld Have Known Wonl2 Be Discoverable in Such Liligation

From the facts discussed above, it 1s clear that Ramibus®s senior manapement anticipated
for many vears that the company ultimately would become enmeshed in litigatian relating to,
ammong other things, its future planned assertion of JEDEC-rclated patents, s well as the validity
and enforccability of such patents. Inthe fatter regard, Rambus specifically snvisioned that the
misleading conduet in which it engaged while participating in JEDEC could form the basis of
future equitable estoppel and antitrust claims aired at preclnding Rambus from enforcing such

patents. Indeed, Rambus feared that it conld become the respondent in précisely & case snch ag

B




this, in which the FTC charged that, through deception, it had subverted an important standards-
setting process, therehby causing substantial markst injury, in viclation of Section 5 of the FTC
Act. Tt was with these very litigation risks in mind that Rambus]] _
commissioned a systenatic, ocrrpmram-u."ide effort to destroy large volumes of internal company
tecords, focusing on records that might be “discoveruble in subsequent Litieations, ™" _
I
I ;. 1595

being the month that Rambus withdrew from JEDEC. The litigation-related concems that
metivaled Rambus's crusade to destroy docwnents did not end with the adoption of the
company’s “document retention™ policy. Rather, snch coneerns prﬁist:d and only grew more
intense throughout the two-year period (i.e., 1995-2000) during which R;m:lbus "5 document
destruction scheme was planned, implomented, briefly interrpted, and then roinstinsted 1™

Drased on these fiets, can it be sard with condidence that Eambus was — during this 1998-
2000 time poricd — under a lepal duty to preserve evii.ilr:.e of foreseeable IEIE"‘imCE.E o Jutu.re
anticipated littgation, including this case? The unegeivocal answeris yes.

The duty to preserve evidence forceecably relevant to, or discoverabls in, anticipated
future litigation iz a well-established principle nfl.aw, recopnized acrgas all jurisdictions. Ttiza

duty that arises as soon as the prospective litigant has notice ol the polential for Tiligation, whether

¥ Robers Dep. {41401 at 175:20-176:6, Kambus v. Injireon [Tab 3).
~
*

™ Ser Section 1, pupre at p. 71.




1t be litigation Lhal the party expects to instifute itself or other-wisc expects to b instiated against
it by others. The duly can arise well before any actual litigation is instituted and, indeed, the duty
applies regardless of whether the foreseen Jitigation ever in fact materiatizes. The anticipated
litigation need not be imminent; it is enough that the party has notice of potential litigation at
some point in the future. Likewise, the party nesd not know for certain that the evidence would
be relevant in such future libigation; it is‘'encugh that the party knows or should kmew that such
evidence would fall within the ambit of what might be discoverable. When such a duty exists,

and the party subject lo the duly nonetheless procseds to destroy material decuments, sanctions
may be mmposail.

Nol sumprisingly, a wealth of cage law supports these basic legal principles. The fotlowing
are bt a few exaniples:

. “A party who has reason 1o anticipars litigation his an affirmarive duty to
preserve evidence which might be relevant to the issues in the Iawsuit.” J»
re Wechsler 121 F_ Supp. 2d 404, 415 (D, Del. 2000) (emphasis added).

. “ITH makes no difference that the documents wers shredded pror ty the
institution of this action. . . . Notice docs not have to be of acmal ltigation,
but can concern “poteniial” Tigatwon. Otherwiss, any person could shred
documents to their heatt’s content before swit 1z brought without fear of
sancton.” Bapeil 8.A. v. Pelembros Shipping Lid., 196 F.R.D. 479, 482-83
{5.D. Tex. 2000) (smphasis-added) (citation oritted).

. “[T]he obligation to preserve evidence even srises prior fo the filing of a
complaint where a party i2 on notice that litigation iz Bkely to be
commenced.” Timer v. Hudson Transit Lines, Ine, 142FRID. 68, 73
(3.DNY. 1991) {emphasis added).

. “Sanctions arc appropriately levied ngainst a parly responsible for causing
prejudice when the paity knew or should have known that the destroyed
docuraents were relevant to pending or potential litigation. This tenet is
parlicalarly applcable when 2 party is on notice fhat docusnents in ifs
poessession ate relevant to existing or future litigation, but still sbrogates its
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duty of preservation.” Capeliupo v. FMC Curp., 126 F.R.D. 545, 551 (D.
Mion, 1989} (ermphasis added).

“Sanctions may be imposed against a litigant who is on notice that
documents and information in its possesgion are relevant to ltigation, or
potential {itigation, or are reasonably calenlated to lead to the discovery of
admissible evidence, and destroys such documents and information.™
Telzctron, Inc, v. Overhend Door Corp., 116 FR D, 107, 126 (S Tla.
1987) {emphasis ndded} (citalions omitted).

“[Z}f the corporation knew or should have known that the decoments would
becorne material at soms point in the future then such documents should
have heen preserved.” Lewy v Remington drms Co, 836 F.24 1104, 1112

(8th Cir. 1987} (emphasis addcd).

“I may impose sanctions against a litigant “who is on notice that docurnents
and mfommztion m its possesgion are relevant io liligation or potential
litigation, or are reasonably calculated to lead to the discovery of
admissible evidence, and destrovs such documents and informetion.’...
[Flartizs have been deemed to koow that docomeants arc relavant to
htigation when it is peasenably forcsecable that a lawsuit will ensue and
that the evidensa will be discoverahle in eonnection with that suit.”
McGuire v, denfex Microsugical, Ine., 173 T.R.D. 149,153, 154 0.5 (D.
Mags. 1997) {emphasis added) (citations omitted).

**A party ntay not subvert the discovery process and the fair administraiion
of justice simply by destroying evidence of an adverse claim. Thus, once a
party bas notice of 2 potential clatm, that party has a duty to exercise
reagonable care to preserve iInformation relevant to that clam, Because of
this duty, & party whe intentionally or negligently fails to proscrve relevant
information raay be held accountabls for the loss of such evidenes ™
Ofithore Pipelines, Ine. v. Schooley, 954 5.W.2d 654, 666-67 (Tex. Ct. .
App. 1998} (emphasis added) (citation omitted).

“[E]}ven where an zction has not been commenced and there isonly a
potential for litigatiom, the litigant is under a dnty 10 preserve evidence
which it knews or reasonably should know is relevant to the action. . .
.Where a party is on notice of potential litigation, the party is subject to
sanctions for actions taken which prcjudice the opposing party's discovery
elforts. .. The fact that the cornplaint was not filed By Fire Ipsumnce
Exchanes untii tero vears after the fire should not be held arainst .

respondents.” Fire Mns. Exchange v. Zenith Radio Corp., 747 P2d 911, 914
{Mev. 1987) (emphasis added). .
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Clonsistent wilh these legal principles, there is no question bt that R.al-nbus —in the 1993-
2000 time period ~ had an atfimmadive legal obligation to preserve evidenee that reasonabiy conld
be sxpected to be discoverable in the types of future litigation that the company then antic;ipated.
This duty extsted notwithstanding the faet that, in mid-1988, Rambuys inshtuted a corporate
“docimnent retention” policy, Cowrts have held that the existence of such a policy “does not
relieve [a corporation] from the barder of preserving documents that are relevant to Niigation, or
poicntial litigation, or are ressonably calcalated to lead to the discovery of admissible evidence.™
Srevenson v, Union Pacific Railroad Co., 204 F.R.D. 425, 430 (E.D. Azk., 2001). Onthe
contrary, any corporate record retention program — even a bora fide oﬁe — trust bé suspended in
order to preserve relevant or discoverable evidence once the corporation is on notice of potential
litigation.

[1]f the corporation koew or should have known that the documents

would hecome material ar sonre point {r the futurs then such

docurncnts should have been prescrved. Thus, a gorporation canngt
Mindly desitoy Jocuments and ex to he shislded by a seemnglw

Innocuons docurpent totegition policy.,
Lewy, B30 F.2d at 1_112 {etnphagis added).
As discussed above, Rambus did not sespend its document destroction program m order io
preserve tecords that might be p-ertmmt to antieipated litipation, Indeed, the destruction of snch
records appears to have been the very purpose for which it adopted the program.

B. In fmplementing its “Ddocument Retention” Policy and Thereaficr Destroying
Relevant Evidence, Rambus Clearly Acted in Bad Faith

If all that had ocewrred in this case was that Kambus neglected o suspend a borg fide

“document retention™ policy in order to preserve evidenee relevant to anticipated litigation, thos



violating ihe sorts of legal duties described above, it would stilt be appropriate to consider
imposing sanctions against Rambues."™ That is, sancrions would be appropriate in this case even if
there were no reason to belicve that Rambus had acted in bad faith,'™ The existence of bad faith
is irmportant, however, as it can bear importantly on the naturs of reliaf that 13 decmed
appropriate.'™ In this case, of course, the evidence of bad faith is umnistall;;;hlc.

This casc presents an egrepions fact pattern, imvolving a deliberate znd calevlated scheme,
hatched during a period of heightened concern about fubure litigation risks, to eliminate large
volumes of potentially h_a:l:m.thl, discoverable evidence, aoder the cover of a so-called “document
retetitton™ policy that, in troth, was never morve than a patent sham. In shott, the conduet at issue
here is a textbook example of the very gort of bad-faith spoliation of evidenee that, as discussed
below, warrants imposition of the severest of sapetions. See Wechsfer, 121 F. Supp. 2d at 415 (;‘.A
party who has reason to anticipate litigation has an affirmatve diny to preserve evidence which
nﬁght he relevant o the issues in the lawsuit. A party who beeaches this duty by destroying
Elwmlt evidence or by allowing relevant evidence to be destroyed may be sanctioned by the

court, When this destruction is willfal or in bad faith and intended to prevent the other side from

W Sea ez, Computer Atsocs. Tat'l v, Auertean Fundware, fae., 133 FR D 166, 163 {D. Colo. 1990)
(" Sanctions may be inposcd against a libgant who is o ooice that docwments end information in ik posacsion are
celevant 1o litipation, or pofemtin? Ftpation, or ang ressonably calookaled Lo kad o ghe discovery of agmizsible
evidenea, and destroys such documents and infomation. ™y {eilation votted).

12 See, e.g, Glover . BIC Carp., 6 F.3d 1318, 1329 (0th Cir. 1993) (hoiding that a finding of bad faith is
Tt 3 Prercguisic $o the itnpoaitist of sanctions where a party destroved evidence afrer having received notica of
their “potential relevanss to the ibgabon™); Fodurel v. Bapliner Murite Crarp, 71 B3I 148, 156 {4¢th Oir. 1993)
{amting, “W= seject the arpument fhat had faith iz an ersenisl element of the ypoliation mle,” and further woting fhat,
“[whale a finding of bad faith suffices™ to permit saneticns, “it is Dot always necessany™,

M3 coe o@. MoGuire v. Aewfer Microsurgicat, fac., 175 PRD. 145, 154 (D. Mass. 1997) (“the cxtent of
the prejudice bears more on the isvue of the seope of the sanction to be imposed ruiher than fhe izme of whether any
sunetion should be baposed at 20,7}
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examining the evidence, the cowrt may imposes the most severe sunction of them all — the outright
disnuissal of a claim or the entry of a default judgment.™) {citation omittsd),
Without atrampiing to retrace all of the (acls discussed shove, the following facts taken
together, clearty portray the fmage ol 2 compomy whoss actions exuda bad fhith:
(I3 Rambus implemented its “document retention” poliey in mid-19%8, at a
time during which the company bad heightened concerns abowt the
putential risks of anticipated future lidgation.

{Z)  Thers is substantial evidence indicating that Rambus adopted the policy in
TCEpOLIse 10 “eoneeri,” within the highest ranks of

Rambus’s corporate management, about the potentiai for certain company
Fle and rcors SN

be “discoverable in subsequcni lelgations.™

(3)  'The preatest litigationrelated concern to Rambus's senior management at
the time was (he possibility that the company’s SDRAM- and DDR
SDRAM-related patents conld be held unenforceable, on cither antitrust or
equitable estoppel grounds, becanse of fhe deceptive nature of Rambys™s
conduct during the period in which it parlicipated as 3 member of JEDEC -
the standards organization that developed the SDRAM and DDR SDRAM
specifications, '

()

of overseeing this aspect of Rambus’s business sirategy — respensible for
overseeing the company's docoment destruetion offorts as well.

(5)  Rambus participated in JEDEC from December 1991 through JTune 1996;
Imowmg this, and ferither understanding that ducoments from that time

{0) - The “docurnent retention” inﬂi that Kﬁ hd:-;h]y devalﬂped _

idance ns bo whal docurnenls should be

=10
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In the course of implementing this podicy, Karp told Ratpbos empio
i to eliminnte “discoverable™ avidenc

{7

{3}  Karp also went out of his way to ensure that thers would be fow if any
surviving recornds exposing the true oature of this document destriaetion

B

(1  Massive ameunis of documentalion wero then destroyed, including many
’ documents that wonld have been discoverable in and highly televant to this
CAsE,

Even the most generous Interpretation of RKambus’s conduel —i.e., that it implemented a
docusteat destriction policy witheut boatharing to quahfy that policy with instections to presstve

evidence relevant to litigation that Rambus was already contemplating — would by iisedf be

" sufficient to show that the destruction of relevant documents pursuant to that policy was done in

~ bad faith."™ Yet the conclusion that Rambus acted in bad fuith is far more compelting than this,

for it is clcar that Ranbus did not merely neglect to preserve relevant evidenes: Rantbus

instituted itz “docment retention”™ policy for the very purpose of destroying, and thereby

dupriving opposing litigants of, rolevant evidence. Sporifically, it sought to destroy (1) evidence

18 Lo oz, Stevenson v, Union Pacific Raifread Co,, 204 FED, 425, 430-31 (ED. k. 2001) (holding,
wmeder similar cirensstances, that “sdherence b the retantion policy [without taking stepa s proserve relevant
evidenea] amounes to had faith™), Refwenld v War "W Fid Nevada, Fae., 113 Nev. 967, 970 (Mov. 1997} (conchuding
that imoelsmentation of @ corporate “documcnt reienion’™ policy, kading to the destruction of accident-related
doenmemts, melevant to foresesahle types of accidents, ot mers then two years before the refevant aocident
complaing vas filed, anwanted 1o oilifi] sappression™ of evidenoe).
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that would comroborate the fracdulent nature of Rambus’s dealings vis-a-vis JEDEC, thus
undv.’..:mﬁning the enfpreeability of Rambus's SDEAM-related -patrmts_
I, T it
patterns could better exemplify bad fxith thad this, "™

Indeed, some courts have held that a company can be presumed to have acted in bad faith
if, at a time when the company anticipates litigation, it proceeds to destroy decuments without
ma.kiﬁg a “particiianized inquiry’” aimed at pI'ESBI'ﬂIIg documents relevant to such litigation. See,
e.z., Blinzier v. Marrioit Irtern., Ine, 81 F.3d 1148, 1159 {1t Cir. 1990} (“When the evidence
indicates that a party is aware of cireumstances that are Hkety o give rise to forure litisation and
yet desiroys potentially relevant records “ithnﬁt particularized inquiry, a fact finder may
reascnably infer that the party probably did so becanse the records wounld harm its case.™). Here,
on the other hand, there is cvery reason to beliove that Rambus employees did make a
“particelarized ingniry,” it of the opposite kind. That iz, they were dlirecled to seek out and
destroy documents that might be hammi ko Ramibus in futers fitiatioo, |  NEE
I i
dogummenls hmauz.m of thair content, in anticipation of litigation, is the very essence of bad faith,
and it is preciscly such conduct that coorts regnlarty condemn throngh the issuance of sevete

sanctions, including dismissal wnd delault judgment. "

' tee eg., Lewy v, Remington drms Co., 536 F.20 1104, 1112 {Rth Cir. 1988} {aeting the proprcty of
Eanctions “[ijn cases whege 4 document refenticn policy is institrted in order te limit damsping evidence available o
potential plaintiffs™).

W8 Seer Sefion D, fofra at p. 99,
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In words that could handly eome closer to descrbing the facts of this case, ome conrt sald
the following about a cerporation’s deliberate, bad-faith offorts to destroy documents that it feared
could ba damaging in anticipated litigation:

Defendant's prrge was intentionatly tallored to make forever
unavailable records and documents which defendant knew or should
bave known would be pertinent to this . . . lawsuit. The Court halds
that defendant™s sénicr officials and senlor employees wers on
nohice of this potential lavsuit and were acutely aware of its subject.
These mdividuals reacted by instituting a broad program of
deeument destruction. Given these facts, sanctions are more than

appropriate,
Capeflupo, 126 FE.D_at 551,

if there were any doubt as to Rambus's bad fafth, Your ITonor should not lose sight of

scveral significant farts, and the obvious questions they raiac:

!
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,:E:ipjﬂljf, in October 1999 — somewhat over a year after Rambus first implemented the
“document retcntion” policy - Richard Crisp sent the following e-mail, making a joke of the fact
that immpottant JODIC-related matcrials could not be found:

1¥258/199%

10:48:19

otiginal DDR datashest anyons?

Tm locldng, for a copy (paper or slecironis} of one of the original

DDR datasheets from the 1296/159T timeframe, Hopefully
somenns here has one that hasn’ Fallen vietim to the decument

retention policy :-)

thanks in advance

rde
October 28, 1995, E-Mail from Crisp (R221422) [Tab 6] (emphasis addcd}. Why would someone
in Richard Crisp’s position, a senior Rambus employee and the company’s former JEDEC
representative, have made a sarcastic jéke’ H about such important documents'™ “Falling vieting”

to the company’s document retention pelicy, unless Rambus employees knew the palicy to be a

~
&

1t gee note 8, zupro afp. 10,

1} Sow supre, notes 6 fat p. ) amd B2 (2t p.65).
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sham, and unless these very sorts of JEDECrelated documents had been gingled out for

destnuction?

The enly conclusion that can be reached on the evidence presented by this memorandum is

that Rambus knowingly and deliberately destroyed evidence in bad faith.

C. Complaint Counsel Has Been Severely and Demonstrably Prejudiced by Ratnbus’s
Bad-Faith Docament Desteastion :

In weighing the appropriateness of sanctions in cases, like this one, involving the willful,
bad-faith destrection of evidence relevant to anticipated Heigation, courts typically consider the
extent to which the opposing party has been prejudiced by the documcnt destruction. Of course,
bad-faith desurment deatruetion often entails not cnly the destruction of reeords relevant to the
‘l[;_lDtﬂIlﬁﬂl merits of anticipated fulve Litigation, bul also the dsstru{:tiﬂﬁ of (or stedicns afforts to
avoid creahng} records showing the natare of what was destroved, In this sense, opposing
Hiiwante are often doubly prejudiced by bad-faith document destruction. They are depriviad, first
of all, of evidence from which te prove the merits of their wndedying claims. Then, in additien
they are deprived of evidence from which to prove both the wrongfil nature of the document
destruction, and its preg]'udi::,iul effects.

The present case is no different. As is clear from the facts discussed fhroughout this
mernorandum, Rambus deliberately destroyed evidence in an effort to mittgate the Icgal risks

associated with its deccptive conduct st TEDEC. Ramburs, in turs, sought to mitigate the legal
sk of s improper ocumcet dstrton b
I 7 sl - o

intended by Rambus ~ is that Coroplaint Counsel and other victims of Rambus’s spolistion have
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been deprived of the ability to demonstrale the full extent to which they have been projudiced by
this iTaproper conduct.

THis type of spoliation scherna might be :m unusually eﬂ'ﬁctivg- means tor a corpamion to
imrmmize jtzelf ngainst the legal consequences of wrongful conduel, were it not for the inkerent
paw::_rs. of the courts, incliding this administrative law courl, ¥ to protect apainst such abuscs,
Specifically, courts have held that, in situations involving the deiibernte spu]iati;:rn of corporate .
rzcords, where the evidence will not permit one to show with precision what documents were
destroved, victima of such wrongfnl conduct are entitled io a presumption of prejudice. See, ez,
Shaffer v RHT Group frc, 168 F.E.D. 19, ZR{E.D, N.Y_ 1006). In effect, this shifts the burden
of proving the absenco of prejudbes, by clear and convineing evidence, to ﬂm parly responsible for
such docament destruction. As one court eﬁplained, in a casc in which the plainiiff was guilty of
wiongfully destroving evidonee:

Aﬂ;::oi'djngly, we think that defendants should cnjoy a presuniption

that they were prejudiced, and that plaintiffs shovld have the burden:
of persnading the trial court that they were not, ie, that there 1s pe
reasonable possibility that lack of access to the [destroved evidence]

deprived [defindants] of favorable evidence not otherwise
pbtainable. . .. ft would be manifestly unjust, under such
circumstances, to saddle the innocent party with a burden of
persuasion that ke may bave been prevented fom satjsfg."mg as a
result of the other party’s wrongdoing,

Bripht v. Ford Motor Co., 578 N.E.24d 547, 550 (Ohio Ct. App. 1990) (cmphagis added).
Thus, i this case it is Rambus, not Complaint Counsel, that cffectively bears the initial
burden of proof on the ¢lement of prejudice. To avoid a finding of prejudice, Rambus must show

that “there is no reasonable possibility that lack of access to the [destroyed evidenes] deprived

1 Sre note 14, supra sl p. 13,
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[Compilaint Counsal] of favorable evidence not otherwise obtainable.” Jfd. {cmpbasis added).
Moreover, were it to attempt to make such s showing, Rambus’s proof should be scrutinized
under 2 “clear and convincing evidence™ stendard of proof '™ Rezarding the need to apply this
heightened stamdard of proof, enc court has explained:

We are keenly aware of the stringency of this standard, vet we
believe it to be an approprale aatidote for deliberate miseonduet. A
party who 1s guilty of, say, intentionally shredding documents in
order to stymie the opposition, should not easily be able to excnse
the mizconduct by clatming that the vanished documents were of
minimal import. ¥iihout the imposiion of a heavy burden such ag
the *¢lear and copvineing” siandard, spoliaters would almost

ol benell havity dessir ents. since the
opposing patty could probably muster little evidence conceming the
value of papers it never saw. As between ruilly and innocent
parties, the difficelties created bry the absence of cvidonce shonld
fall squarely upon the former.

Anderson v. Cryovac, Inc., 862 F.2d 910, 925 (1* Cir. 1988) (cmphasis added). Accord Natr’x'
Asze'n of Radintion Survivors v. Tinmnge, 115 FR.ID. 543, 557 (ND. Cal. 1987) {*By the very fact
of their destructiom, . . . the vast mapornty of the purped docaments cannot be idontified. | | -
MNerdless to say, plainti (Ts should nof suffer becanse of (his. 'Where one party wrongfully denies
another the evidence necessary to establish 2 fact in dispute, the coart must n.;lmw the strongest

allowshie inlerences in favor of the aggrieved.”).'"”

¥ Bacause the initial brrden of showing tbe absznce of prefudice properly tests with Rambus, in the event
Rarnbus docs atterst i rebaie the presumption of prejudice attaching: i its improper condust, Complaint Cranse]
should be given an wppordunily o reply.

" Bvenif it were omly dug to the haplhasrd sataes: in which decumens wers destroyed — 2 apposed
deliberate efforts ko conueal the exlent and natre of the destnction — that Complaint Counsel’s ability to
demonsrate prejudice hies beem thearted, it would atfl he appropdaic to prosume prejudice, or otharwise shift the
hurden of proving the absence of such prejadice to Rambus. $ae e, M re Frudontial s, Cn. of Am. Sales
Pracicer Liffg, 162 F.R.D. 598 613-16(D_MN_! 1497) {concluding that, in the shacncs of a “docoment destrugdion
inddex or some other proeedurs™ that wold allow Frodential “to spoeify what documents were taben from Bles,™ o
“to identify the files from which documents were fken,” “all concernad [werz] forever forectosed from fhe roccipt of
this information™; even though fere was “no prood that Pradential, threagh its employees, copaged in conduct
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Courts have farther held that the presumption of prejudics in such circunistances should be
particularly strong where it can be determined, from the surviving evidence, that categories of
prood directly velevant to the clafms in 1ssee wepg impacted, even though it may be impossible to
show with piccision the volume or precise nature of what was destroved.

Whils it is now Impossible to determine precisely what the
desttoyed documents contained or how seversly the pnavailabihiy
of these docwments might have prejudiced Plaintiff™s ability to
prave the cleims set forth in iz Complaint, we find [Defendant’s)
contention that no significant prejudice has resulted from this

pattern of iestruction ta be wholly unconvineing, The inescapable
fact is that failingr withj ate directly partinant o

Teleetron’s elaims were destroved, willfully and intentionally . . . .
Telectron, 116 FRD. at 110 {emphasis added).

As outlined in detail above,"® we know that Rambus’s wrengfi] document destruction did
result in the eliminadion of “documents Talling within a cateyory directiy partinent to fCemplaint
Counsel’s] claims.™ /4. Indeed, we know or have strong reagon 1o believe that Rambus’s

improper docnrpent dostruction impacted many relevant catepories of deenments, inciuding:

. documents relating to all aspeets of Rambus’s participation in JEDEC,
epectiically including JEDEL minudes and any cther paper or electronic
files held by Richard Crisp, the company”s principal JEDEC
representative;'

intendid to thwart discovery through the purposeful destrection of docoments,™ the court held thar “igs hapharrd
ond wneoordinated approach to docurnent retermion indisputably denic[d] its party opponents potential evidence to
establish facls in dispute,” resulting in “inaeloulabls” profudicc); Shaffor v RFP Group, Fae , 169 F R, 19, 25
(EDNY. 1996} (“[TThe plaintiffz shonld not bear the burden of showing when destivetion cecumed, pattivulady fn

lipht of the haphamsed way in which RWE disposed of its docvments, ")
18 Sow Section G, stgAz atp. 61.
T e discussion and citations, supez at po. 63-56,
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. any other documents ie the possession of Richand Crisp relating (o
' Rambus’s JEDEC participation or te Harnbus®s efforts o securs palent
tights over aspects of the JEDEC standards;'™®

atty similar records in the posscasion of Rambus’s in-house patent counsel,

any similar documents in the possession of Lester Vincent or others
workins for Rambus's outside patent connsel, Blakely, Sokolol

+ any documents | ..o o

Ramibus's JEDEC participation or to Rambus’s efforis to secure patent
rights uver aspects of the TJEDEC standards;

1B coe discnssion and citations, supra at pp. 63-56.
1% Soa discussion and citations, yupre at pp. 56-67.

13 gse discnssion pad citations, supra at pp 67-69.
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d, finally,

These categories of documents — all of which we know or have strong renson to believe
were impacted by Rambus’s bad-faith decument destruction — are broad enough Lu encompass
virtuE;II}r every issue in this case, certzinly as pertains to Rambus’s Liability, as oppased to the
Cnn_:lmiss.inn’s requested relief. It is plainly the case, for instance, that these impacted categories
af Ramibus busincs.s Tecords would have ineluded cvidence, now presumably destroyed, bearing
directly on each of the disputed contentions as to which Rambus’s lawyers have claimed
Complaint Counse! lacks adequate proof,™* including our contentions:

{ty  that JED'EC members, iﬁcludjng Rambus, well understood JEDEC s patent
disclosure rules; !’

{2)  that Rambus itself understood, or had reason to understand, that the JEDEC
disclosure rules exicnded Lo patent spplications, 23 well as f2sued patents,
and that the obligation to diselose arose whenever a membet’s patents or
palent spphications invelved the standard-setting work nndertaken by

JEDEC:#

16 ooe Scction K, supra atp, 76,

Y7 See, e.g, Rambus’s Answer at 1-2 [Tub 116] (clsiming that “the cvidence doss not and will oot offer
any substantisl support”™ for Complaint Counzel's contention that TRIVEC™S disclostre mles were “commpnty known”

by JECEL members).

B8 gow Aupmst 2, 002, Tr. at 39:7-8 [Trb 4] {Rambus counsel chimed that "Raritms vndorstood the
standard 1o Te much namovwest than whal ciwoplaine counsel arpmes"}.

26
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{3) that Rambus had a duty, pursuant to those rules, to dizstose cortain Rambus
patents or patent applications that closely related to JEDEC’s work om the

SDRAM- and DDR. SDRAM-related standardization — a duty with which
Rambus deliberately failed 1o comply; ™

@

> N —

In other words, the evidence shows that the very factual areas that Rambus has seized

upon as key targets for its d=fense to liability are among the same areas 25 to which Coraplaint
Counscl’s abtlity to muster suppoting proofhas been irrevecshly harmed due to Rambus's
willful, bad-faith document desttuction. Under theso cireumstances, Complaint Counscl need not
rely unpresumpt.icn:ls. of prejudice. The prejudice to Complaint Covnsel is palpable and

substantial. The facts presented in this memorandum simply leave no doubi that immeasumble

B few g, Rambus’s Answerat 2 |Tab 114] (claiming thet “[t]he evidence will show- that Rambas dud
oot have, witil dong after it 1afi JETY lication” that was subnect 1o Jivcleurs

Tr. at 43:2-2 [Tab 74] (“Rawibus complied with the duty that was imposed on 157).
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prejudice has been done.'® Moreover, Rambus should not be beard to demy this. As the court in

Teleciron stated:

Plaintiffs right to a full and fair adjedication of its claims cn the

mezils would be poorly protected if [defendant], having

purposciully, willfully, and in bad faith destroyed an indeterminate

pumber ¢l dosumetits, were subseguently allowed to introdnce

© extrsncous evidence for the prrpose of showing that no real

prejudico had resulted,
Teleciron, 116 FR.D. 1 128, Ara minimnm, amy sech denials on Rambus’s part should be
subjected to an exacling level of serutiny, as befits one who has deliberately sought to escape
justice by depriving its hitigation opponents of the proof needed to establish their clalms.

Finally, to the extent.Ramnbus is permitted to argue the absence of prefudice, Rambus may
point to the fact that it has, in this litigalion, produced a large volume of do;:umnnts 1o Complaint
Counsel, ineluding a mmber of very damaging documents, which .dimct'I}f support the
Commiszian’s theores of Bability. Though Camplaint Counsel would not dety the truth in such
. assertions, they woukl hanil_;,r salTioe to detmonstrate the abasee of prejudice.  Tlus fact is that
neither the volume nor the value of what was destreved can be measured by looking at what

remains, Tn the Prudential case, for instance, the count awaded sanctions for document

© destruction despite the fict that Prudential actually produced over one million pages of

13 As noted above, in the Fafinecn case, afler reviewing Rambus's docnment destraction activides, Tudge
Payne conclded, “Because of the doconsent destrackion fmade, it shenld be remembered, i anticipation of
lidpation) . . ., the docoments [that Ramfns in fact} produced cmitted the docomments that revealed, or pointed the
wiy, ta the truth.” Infimeon Techrolppfis, 135 F. Supp. 2d at 683 [Tab 4], Twdge Payne aged g feding pn, e
evidence alone, wnaided by any presumption of preprdice b Infmecn.  Morcower, as also poted aboye, Ramins never
appealed Judge Payne's Ainding that the company od engaged in wrongthl docnment destmotion, resulting in the
elimination of nmterial evidency. Ses supra, note 2 at o3, '

'3 Ser plio Capelfupn v. FAMC Cop., 126 FILD, 545, $50-51 (. Minn. 1989) (“Having destroyed a
signifieant quantity of documenty, the caactexlent of which iz o mﬂetmunahle defendant cannot pow cladem thai
the mformakion coerained is irrclevant or nnimporiant,™).

S




docurrents, 160 computer diskettes and sartridges, and over 300 andie and video tapes. Secidn re
Prudentinl Insurance Company of American Sales Practices Litigation, 96X F. Supp. 450, 486 (D.
N.I. 1997}, See aizo Compagrie Franciase d Assurance Pour Ie Commerce Exterieor v. Fhiflips
Peirolewm Co., 105 FR.D. 16, 32 (S.DN.Y, 1984) ([T}t is the content not the quantity of
dizsovered material that mmay indicatc the cxistence or absence of good faith. . .. [STheer volume
alome cannot give rige 1o a presumpiion of good faith. . . .7). In any event, whatever volume of
documents Rambus produces here, we know that massive amownts of evidence were destroyed in

{he 1998-2000 time penicd, and that evidence has forever been lost, causing incalculable prejudics

to Complaint Counse!. NS

Ir. A Default Fudgmwnt as ta Liabillty Is the Only Appropriate Sanction for Rambas’s
Yillful and Deliberate Spoliation of Evidence

Rambus’s wholesale destrection of documents warrants nothing less than the imposition
of a default judpment, In assessing the appropriatcness of a defauit judgment, courts typically
cousider three fuctors:

{1)  whether the defendant 2cted willfully or in bad faith;

(3)  whether the plaintiff was prejudiced by defendant’s actions; and

{#)  whether altemative sanctions would adequately punish the wronpdoer, deter future
violations, and avoid unfrirness.




T Re Wechsier, 121 F. Supp. 2d 404, 415 (D. Del, 200009

Having just established (above) that two of these three elemenits are satisfied here (bad
faith and prejudice), thiz [inal section of the memorandum of law will focus on the third element —
i.e., the inadequacy of & lesser sanction. As explained belavw, anything less than o default
judgment cssemtially would reward Rambus or its unabashed obstruction of the htigation process.
Such a remedy is net unduly harsh given Rambus’s egregious conduct and the need for deterrence.
Finally, even setting aside Rambus’s culpability, the sheer volume of evidence destrﬁyad leaves
the court with no other sanction options that would atlow for a fair trial on the merits, In any case,
issue-related sanctions on every issue affected by Ratabus’s spoliation would encompass all izsues
as 1o liability, and would be tantamount to a defanlt judgment.

1. Lesser Sanctions Would Reward Rambus Rather Thao Punish or Deter Its
Misconuct :

The severity of the injustice caﬁsed by E.ambus‘_s conduct meTits a severe sanction. See
W T. Thompson Co. v. General Nutrition Corp., 533 .F. Supp. 1443, 1456 {C.D. Cal. 1984)
(“Traposition of severe sanctions is required in this case by the severity of the abuses that tock
place, The record shoves that [the defendant] deliberately and purposefully undertock a program
to wnpede and obstinct the I.itiga.ltiml process, presumahly becanse it helieved that the case wonld

be lost if ull of the evidence ever came to Bpht. Imposition of a lesser sanction would only reward

1M See alve Computer Assocs. Tnt'Tv. Amerivan Fundware, Ine 133 FRD. 166, 170-171 (D. Cole.
1990); Teleciron, Fac. v, Chverhend Dogr Corp., LIETE.D. 107, 1M (8. Fla. 1957); Fm. T. Thowtpson Co, v,
General Muirfion Corp., 593 T, Supp. 1443, 1456 (CD. Cal. 1984}, Other courts have follvwed a similar approach
in evaluating the merits of cntering a defmlt jrdgment in response to claims of had-faith decoment destuchon. See,
eg., Shepherd v Americas Broadeasting Co., &2 F.3d 146%, 1472 {D.C, Cir. 1895) {2 gourt may regpond to
docurpant destruction by aearding a defmalt judgment “iF it finds, firse, by clear sl convineimg evidence. . . that the
ahusive hebavior oooorred; and second, thak a lesser sanction weonld r sefbcizotly punish and dater the abusive
condoct™: Sheq v. Donodioe Conste, 795 F 24 107, 1074 (DoC. Cir 1936) (antcnlatnp three justfications for the
usc of dismiszal or defoult judgment s & aunction for tisconduer (1) prefudice to tho oppesing party; (2) totential
projudice to the jodicial system; and (3) deterrener of future miscondnct). '
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fthe detendant] for its misconduct in this titigation.™). Tn another case, upon finding thet the
defendant — 1ike Rambus here — had intenticnally destroyed evidence it bad an obligation ts
preserve, the conrt held, as we submil Your Honor should conclude here, that nothing short of a

detault judgment would be an adequate sanclion:

1 find and conclude that no altemative sanction shert of a default
Fudgment would adequately punish [the defendant} and deter futune
like-mninded Mtigants, Anylescer sanction would allow a parly

possessing evidence that wonld ingure an adverse result to destrov
that evidence with impunity, thus sssvnoe defeat for the opponeant
while nisking omly v comparalively mitd rehuke. Ome who

anticipates that complisnes with discovery nules, aml the resuling
preduction of danning evidence, will produce an adverse udgment,
vill oot likely he deterrad from destroying that degisive evidence by
any sanction less than the adverse fudgment he (or she) 15 lempred

o thus evade, [t foliowe that the only sanction adegunate and

i rate Lo puntsh [the defendant] and deter finre st larl

sitnared litipants is default judoment on liahility.

Compyter Awooiates Infernetional, Inc. v. American Fundwore, Inc, 133 F R 166, 170

(0. Cola. 1990} {emphasis addad).

As in Computer Aszocinies, Rambus engaged m docament destruction speci fically for the
purpose of preventing polentiatly harm il evidencs froin belng availabie Lo ils opponents in
unticipated, firure litigation. Mbm was awarc that, 1f the tue natwre of its frandulent vonduct
came ta Light, the company's TEDEC-ctated patents conld well be hu‘lﬁ unenforcesbie on
equitable cstoppel gronnds. Moreover, Rambus knew that the FTC had pursued an antitrust
action againzt another company relating to presisely the sort of deceptive subversion of a
standagd-setting process in which Rambus had engaged, and that the result in that case was that
the respondent, Dell Compater Corporation, forferted the ability to enforee relevant patents.

Pambus ditermined that — given that ita Baudnlent conduct had slesady taken place and there was
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nothing the company could do to aller this fact — the only realistic way it conld minimize the
known legal risks associated with stch conduet was to engag: in a massive campaign of document
tlestruction, with the hope of erasing any record of its past frand, and thereby escaping justice for
its wronedoing. Only by enterimg a default judgment can Your Hongr ensure that Rambus does
not achieve this illicit goal.

Complaint Contsel acknowledges that defanlt judgment is a severe sanction, However,
we subinit that such o saectien is filly appropriste here, piven the bad-faith nature of Rambus's
cotulael am:.i the substantial injustice it has cansed, or threatens to canse, gbscnt the elief
Complaint Counsel seeks, As the conrl in Febb v District of Cotumbia stated,

[We] recognizes that the [.C.] Court of Appeals has found
sancrons of dismissal or default to be umduly harsh 1o a number of
cases. However, the lesson of those cases appears to he that
disrmizsal or default is not an appropriate sanction for a single
instance of misconduct or for conduct that dees not evidence any

bad faith, willful miscendoct, or tactical delay. Consequently, those
cases are distinpuichable fromn the matant ease 0 which e
defendant’s illepal document destruction was widespread apd
willful and Corporations Counsel’s recalcitrance and sitence were
both ongoing and knowing.

Webd v. District of Columbia, 182 FE.D. 180, 186 (D. D.C. 1999) (Eﬂ.‘lpha.ﬁiﬁ added) (citaticns
omiltcd). Secalso f%‘fem, fne v, fherkead Door Corp., 116 FR.D. 107, 127, 130

(5. Fla. 1987} (Where there was “evidence of willful document destruction by 2 corporate
defendant, carried out in an nnabashed . . . afternpt to render ieretrievable records clearly pertinent
to the claims brought against it . . . default judgment [was] . . , the only approprate sanction.™
(emphasis added); Carfucei v. Piper dircraft Corp., 102 F.RD, 472, 486 (S.D. Fla. 1984) {*By

deliberately desiroying decuments, the defendant has eliminated the plaintiffs’ dght to have thiir
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eases decided on the merits. Accordingly, the entry of a defanlt is the only means of effectively
sanctioning the delendant and remedying the wrong.™) {amphasis added),

Rambus’s conduet is no less egregions than that of the spoliators in Webd, T electron, and
Carfucct. Far fiom o sugle ingtance of wrm_]gdoing, Rambus’s conduct was E}TST.E'.I'EB.ﬁE..'-,
gorparste-wide, and long-lastmg, A lesser sanction than default judgment not enly would be an
inadeqnate punishment, but would send a clear nessage to similarly sitoated cmpnrate.ﬂntitias
that thiz type af willful ohstruction of Justice carTies only a mininal penalty. Thus, in weighing -
the appropiatensss of a delault judpment, Your Honor should give serious consideration to the
need to deter this iype of blatant speliation in the futurs,

2. The Sheer Scope of Evidence Rambus Destroved Makes It Impossible to
Fashion Any Lesser Sanction That Would Still Allvw an Eqaitable Trying of
the Facts

Your Honor has a broad canvas on which to fashion an appropriate remedy for Rambos's
wrongfu! document destruction. See, é_g., Stevenson v. Union Pacgﬁ-r.: Railroad Co., 204 FRI.
425, 429 (ED. Ark. 2001) (“Sanctions [for document destruction] bave included, among athers,
fines; award of roasonable attorneys” fees and cxpenses; disgaeli feation of coumset; preclusion of
claims or defrnses or evidence; a spoliation ingtruction; dismissal of the action; and entry ol
default judgment ™). Yet the sheer soope of Rambus’s document destraction andl the impossibitity
of reconstructing what was destroyed means that nn combination of lesser sanetions could be fully
cffective in redressing the injury and restoring the factual record to what it would have been
absent the wrongfidl spoliation.

Of the panoply of sanctions, other than a defankt judzruent, that Your Honor conld

constder, the only type of sanctions that could even come closs to achieving an eguitable outcome

»
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here would be so-callled “issue-related samctions,” mchiding the imposition of “adverss
inferences,” or an otder preciuding Rambus from admitting evidenee, on all 1ssucs possibly
impacted by the document destruction. Given the volume snd breadth of the evidonee desiroyed
by Rambus, however, imposing issue-related sanctions here would not fully remedy the injustice
caused by Rambus’s actions, and in aay event would simply be tantamount 1o entering a defanlt
Judgrent.

As the D_.C. Cireuit has explained, two circumstances warrant & sanchon as sovere as a
default judgment; “'[ 17 where the destroyed document is dispositive of the case, so that an issue-
related sanction effectively disposes of the merits amyway: and [2] where ibe guilty party has
engaged in such wholesale destruction of primary evidence regarding a number of isaues that the
district court cannot fashion an effective issve-related sanction.” Shepherd v, American
Broadcasting Co., 62 F.3d 1468, 1479 (D.C. Cir. 1995) {eifations omitted). In the instant case,
both of these circumstances apply. With respect fo the first, the documentary and testimonial
evidence discussed horein establishes that Rﬂﬁhﬂﬁ’ﬁ dncﬁmmt destnretion program intentionally
tmpetal cvidence ;chat Rgmhrus feared would be "disp-u;sili*r.re” of futwre equitable estoppe] and
aptitrusd clsims seeking to render Rambus’s JEDEC-telated patents unenforceable. With respect

to the second circumetance, Rambus’s conduct plainty did involve *“wholesale destruction of

IS - ot be

ceortain that any issue was left umaflotod, Because the number of issuss affscted is 5o great, it

primary evidence regarding a number of issnes” pertinent to liability in this case GG




would be impossible to fashion issne-based sanctions. Even if it could be done, the inpositon of
such sanctions woull Fai far shorl of fully addressing the injustice wrought by Rambus’s conduct.
Consider frst the possibility oFentering “adverse inferences™ as a sanction to address |
Rambus’s wrongful docoment destuction.  An adverse inference is an evidentiary tool te account
for the impact ﬁi‘missing avidence, and to restore the integrity of fact-finding in the case, when
evidence has been improperty destroyed, See, ez, (Flover v, BIC Corp., 6 F3d 1318, 1329 (th
Cir. 1993). In essence, an adverse i:ufereﬁce: would allow Your Honor to conclude that the
sohztange of ll'u."; deatroyed docwments here wouhd have supported Complaint Covnsel’s positiona,
ard would have undercut the postiions tzken by Rambus, on sny given factual contention or issue
that may have been impacted by the bad-faith document destruetion. As Instice {iJ;IEn appellate
judee) Breyer explained in Marfon-Wide Check Corp., e Forest Hills Distributors, Inc.:

When the contents of a document sre relevant to 2n lssuc in 2 ensg,
the tmier of fact generally may receive the fact of the document’s
nenproduction o destruction as evidence that the party which has
prevented production did so out of the well-founded feat that the
cowmterits would harm him. Wigrmore has asserted that
nopptodustion i3 nol merely “somie™ evidence, but is sufficient by
iteclfto support an adverse nference even if no other evidence for
the inference exists. . . .

The adverse inferonee is baged on two rativnaics, one cvidentiusry
and one not. The cvidentiary rationale 2 nothing more than the
coynmon sense observation that a party who has notice that &
document is relevant to ltigation and who proceeds to destray the
document is more likely to have been threatened by the decoment
thas is a parly in the same position 1o whe does oot destroy the
document. . . . '

The cther raticnale for the mference bas to do with its prophylactic
and punifive affects. Allowing the trier of fact to draw the inference
presimably deters parlies from destroving relevant evidence before
it can be introduced at trial. The inference also serves s a penalty,
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placing the risk of an emoncous judgment on the party that

wronglully ereated the risk. In MceCornnck™s words, *the real

underpinning of the rule of admiscibility [may be] 4 desire to

impose swift punishment, with a certain poctic justice, rather than

coTeern over nicetics uf provl”
Nation-Wide Check Corp., Inc, v. Faresf fIilla Dj':.‘_m'bumrs, Ine., 5§2 F2d 214, 218 (15t Cir.
1982) (Bréver, ).) {yuoting MeConmick an Evidence § 273, at 661 {1572)). |

Yonr Honor could draw a number of adverse inferenoes based on Rambus’s intentional

spoilation of evidence. For example, Your Honor could wnfer (1} that Rambus Indty updenstoed
JEDECs disclosure rules; (2) that Rambus knew it had a duty to diselose patents or patent
applications because they sufficiently related to the work of TEDEC; (3) that Rambus knew or
believed that several pending patent applications, and at least one patent, covered uspects of the
standards-rolated work cenduet by JEDEC while Rambus was a member; and (4) that Rambus
kﬁcw that, were it to disclose its patents’applications to JEDEC (as required by JEDEC s rules),
its claimed infe]le:ctual property would not have been used in the JEDEC standands, or wonld have
been nsed uniy subject to assurances thal Rambus would make it availible on royalty-free teyrms,
ot at a minimun terms far more modest than what Rambus was later able to command. Yet,
given the Mﬁvn pature of Rambus’s document destruction and the exceedingly wide ranpe of
issues that have becn impacted, In order to erase the injustice caused by Rambus’s actions —or to
even attempt that — Your Honor would have 10 male o .m anty adverse factunl inferences that it
would be tantamount (o cntening a defanlt judgment in any event. .

The other possible isgue-related sanction — an order barring Rambus from admitting

evidence on issucs affected by the document destruction — would suffer from the same problem,
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as explained by court in Telectron, a case in which the defendant enpaped in similarly
cotpptehensive ellorls to destyoy eelevant documents:

Another sanction available to this Court would be to foreclose
[defendant] from offering evidencs on issues related to the subject
malter of (he destroyal documents. This senciion’s key wenkness,
as apphied to the present case, detives from the fael thar we do it
ko the precise contours of the destroved materiala, What we do
keney is that the subject matter of these materials .. . outs to the
heart of | plaintft™s] claims. . .. Tobar the defenze from protiering
evidence as to [defendant™s] communications with its distribuiors
might effectively cotmpel a directed verdict for [plaintifif] on ali four
counts. Under these ciroummstances, the parties would incur
sibstanital itigation cxpenscs and the adjudication would copsume
valnable judicial resources, only to arrive at the same substantive

tcome asthe e f; ill achieve with much ter
efficiency and at suhstantially lower cost. 1f the avidence wow
gvalable to [plaintiff] falls short of establishing prime fiacie support
for its claims, the argument seainst evidence preclusion as a
sanction ig even more compelling: the plantff woold walk away
from trial with nothing, having been compelled to pursue its claims
without the benefit of the probative evidence contained in the
deatroyed doctments.

Telactron, Inc. v. Cherkend Door Corp., 116 F.R.D. 107, 135-26 {(5D. Fla. -15‘37) (cited with
approval by the D.C. Circnit in Shephterd, 62 F.2d at 1479) (emphasis added) (citations omitted).
The reasoning in Teleciren applivs cqually here, Wo do not know (he “contours of the destroyed
matcricls” [ e do
Inow is th,ut Rambus’s docurnent destruction eJorts bave plucod oul of reach of Complaint
Counzel, and Your Honor, a signiGeant volume ef information direetly relevant ta many, ifnot al,
of the issues upon which determinations of lisbility must be made in this litization, Hence, 2oy
izsne-related sanction would heve to be so broad as to “arive at the same substantive ontcome as

tha enbry of defankt.” Jd
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Thus, this trulyis a case in which “the guilty party has enpaged in such wholesale
destnction™ that “effective 1ssus-related sanctionfz]" cannot be fashioned or wonld “effectively
dispose]] of the merits anyway.” Shepherd, 62 F.3d at 1479. In other words, this tuly is 2 case in
which “the entry of 2 defauit judgf:lﬁent iz the pnly isans of effecttvely sanetioning the defendant
and remedyilng the wrong.” .Carhmm', 102 F.E.D. at 485 {emphacis added).

CO T

Complaint Counsel recognizes that this case pmﬁdes the Conumission with an opporhunity
i devolop and forther clarily the application of antiteast law to an important area ol ceonomic
activity ~— namely, collaherative industry standard setting, Yet this casc also presents the
Comuorission with i potentially EVen more impertant opporiunily bo informn the public that it will
not tolerate effarts by market participants to destroy evidence demonstzating vielations of the laws
it enforces. As discussed in detail throughont this memornedorn, Rambus™s willfol, bad-faith
spoliation of evidence was done with the very goal of depriving the FTC, and ofhers, from
.Ijtigal:ing to a finding of ]iahﬂity;:m:iscly a casc such 2= this. The Commission cannot allow even
the posaibilily that Rambis mirht succeed insuch a I::l]l'l'll}.'l'f vdetaking. Mor need Youwr Honos
permit such a possibility. The facts and law presented m this memorandum do oot merely permit,
but indeed compel, the imposition ef scvere sanctions. Morcover, the only type of sanction that
can profect the interests of justict in this case is the relief that Complaint Counse] sceksr a default

Judgoment,
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For all the roasons stated above, Complant Counsel therefore regiests that Your Honor

grant the rmotion {for defanht judpment and enter the proposed order fited herewnth.
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. UNITED STATES OF AMERICA
REFORE FEDERAL TRADE COMMISSION

In the Matter of
FEAMBLUS INCORPORATELD, Dacket Mo, 9342

g corporalion.

ORDIR

Upon consideration of Complaimt Cowmssl’s Motion for Defanlt Judgment Pelating to
Respondent Rambas Ine,'s Willinl, Bad-Faith Destruction of Marerial Evidence, dated December
19, 2002,

ITIS I-[EREBY ORDEREL: that Cormnplaint Counsel’s Mation for Defanlt Jedgment is
GRANTED,

IT IS FURTHERED ORDERED that Complaint Counsel and Counzel for Respondent
shall, al the carliest possible date, meet and confer with the poat of identifymg what remaining
issues must be resolved o thiz matter, and shall thereafter submit to this Administraive Law

Court, no later than Eﬂﬂj, staterments outlining, in this regard. all areas of

agreement, as well as any points of disagreement. Prompily after receipt of such statements, a
Status Conference shall be scheduled for the purpese of, among other things, resolving any

disputes between the parties.

Jamez P. fimnn},r_
Chief Administrative Law Judge

Drate:




CERTIFHCATE OF SERVICE

I, Melissa Kassier, hereby centify that on January 16, 2003, I caused a copy of the Interim
[ublic Yersions of the following materials:

L. Complaint Counsel™s Motion for Default Judgment Relating to Respondent Rambus
Inc.”s Willfu), Bad-Faith Destruction of Material Evidence;

2 Memorandum in Support of Complaint Counsel"s Muotion for Defanlt Tudgmen:
Relating Lo Respomdent Rambus Toe. s Willfol, Bad-Faith Destruction of Matcrial Evidence; and

1. [Proposed) Order,
to be served wpon the following persons:
by hand delivery to:

Hon. James P. Timony

Chicf Administrative Law Judge
Federal Trade Commission

800 Pennaylemia Ave., MW,
Washington, DC, 20580

and by claetronic mail and overnight courier to: -

A. Douglas Melamed, Esy.
Wilmer, Cutler & Vickering
2445 M Street, MW,
Washington, DC20037-1402

Steven M. Perry, E=q.
Wunger, Tolles & (Hson TLP
355 Bouth Grand Avenue
35% Floor

Los Angeles, CA 50071

Uotonse! for Rambur Meorporated
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FTC Wants lmmediate
Judgment in Rambus
Antitrust Case

Totesmry LG, 2003z 11:1% aan, EST

powoses_

Do Jones Mewswires

WASHINGTON -- The Federal Trade Comimission has asked a judge
ta enter a liabllilty judgment against Rambus Inc. §RMBS]) and mowe
diractly to the punishment hase of an antitrust case involving the
rnermory- chlp firm.

An FTC lawvyer noted the agency Tiled a8 motlomn for defadlt judgment
late last month relating to allegations of willful, bad-faith document
gdestructicn, The metien asks an administrative 2w judge Lo skip a
trial scheduled Tor March and enter the judgment, according to the
lawyer, who asked not be identified.

Jobhn Danforth, genara!l counsel far Fambus, szid the metion relatas
to a 1998 document-retention palicy put In place long befare any
litigatiorn or FTC inguiry.

"We regard 1the molion as baseless " he added.

Last Jume, the FTC charged the Los Alkos, Calif, -based company
with wiolating federal antitrust laws. The FTC acouses Rambus of
deliherately engaging in a patterm of anticompetitive acts and
pracilces that served to doocive an industrywlde standard-setbing
arfanization, rasulting in adverse effects on competition and
CONSUMErs. '

According to the FTC's cormplaint, Faimbos worked wilh Lhe group
far maore than four years withnut informing pecrs that it owned and
actively worked to develop patents that lnvolved sbeclfle
techneologies proposed for -- and ultimately adopted in --
syhebirenous dynamic random aocass mermiory standards.

The FTT said thak after Rambus's technology was widely acoptad,
the company demandead steap royalby payments. The agency
alleges a number of chip manufacturers acquiesced to Rambus'
revalty damancs. Under existing license agreemeants, Rambus is
entitled tn collect royatties ir the range of 250 million to $170

- AR A m e e e R e wE AT AT TR TT TR T
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millien a year, according to the comaint.

SPECIAL C:FFER

Also In June, the FTL alleged Rambus engaged in "systamatic
effort, blessed if not archestrated by its mosk senior exequtives, o
destroy docements and other Information” on the cazse. The
company has denied the charges.
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Rambus
Should Be
Found Liahle
in Fraud Case,
FTC Says
(Update3d)

Washington, Jan. 15
(Bloomiberg) =
Fambus Inc, has
fodfnited 5 right to
triaal aamd should b
ceclared at fault ina
plaaterit- refeted civit
fraud cane becaass
e gor puler-ciip
desigrer destrayed documerts, the Faderal Trada Comriissicn said.

The FTC asked an administrative law judge to move directly to tha puniskment
rhase af the casa. The agoroy chargaed in Jone el Rambuos osed nfonmssion
obrainad af industry standarc-setting meatings o amend patenl applications so
its dosgns wesdie moet the standaed. Rambos desiroyed sompany g
related to thoes maetings, the FTCS said ai the tima,

Ml slake s as moch as $100 millicn in aonual royaltes the FTO said i may by
lo foree Jambus 1o give up, as well 25 Hambus's right to pursue other royalty
agresments. Dispules over the patants have soawned at least six 3wsLHits in
the LS. and Europe, cantributing to a 94 paecent plunge in Rambus shares
singe June 2000

“The maiket is not expacting Rambus to win (the FTS casel and that bas baen
priced into the stock," said Michae| Grawkerd, an anatyst with B, Kiley & Ca..
wha owhs the stares and bas a "~ bhuy" rating on ther. K they do win, # coatd
b & huge windfall."

"Highhy Unusual

Los Allos, Caifornia-based Benbus, whish denies any wrongdoing, says i
acted sroperty durdag the indusiry rreetings in the earty 19905 and amenced
patent applicat ons to prolect its inventiens from theft. The company says it
fdestroyed the papers urdet its " doocument retenlion ' policy,

FParmbus shares fell 53 cents, or 5.2 percent, to 37.99 in Nasdad Sock Market
LI TR e T T
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trading, They reached a high of $127 in June 20040,

In A Dae. 20 ilkng, the FTC asked that Rambus be found liabie without a tial
bocause of its “wilfat, bad-failh destruction” of notes and other infermation on
the standard- setling meetings. The trial is scheduled Tor March,

Such requests to bypass a 'rial are rare, an FTG expert said, 7 cannot
porsanly romarnbier such @ molion Being filed," sad Stephen Calking, a
to-mer FTC gonaral counsel, nowr a law arofessor 2t Wayne State University in
Doc:t meait.

A public vergion of FTC docuwents furher explaining its reguest are 70 be filed
IFis rronth, according o the FTEs Welr site. Barmbus spokeswaoiman Linda
Ashmmore said the company & response will ke filed today.

Royalty Payments

“'This iz old news," said Aambus Genesal Counsel Jobn Danferth, citng a
failed attermnpt more than two years ago by Micron Techno'ogy Inc. to uss tha
same grounds to dismiss Rambns's potent-infringement scit against it

FTC attortieya 7 are in no podition 1o make judgments” until they read up 1o
500,000 additional docunents Rambus is serding the FTE, Danjorth said.

Rambus, which doesn t make or sell its own chips, collscts paent rovaltes
from sermicanductor makers such as bntel Com, that uzs = desigrs, The
corpany spacializos in B gh-soood chips doesignod to spoecd op computor
progrems for databases, garmes and digitat photograpty.

If the FTC wins, the agency may vy 1o Keep Hambug from collecting savments
Frorn ehipmakers such as Samsung Coro,, ~ashiza Gerp, and NEC o, The
FTC says the companies signad the agrestments, warth 550 rmcllior to 100
million annually, with Rambus uncer tteat of lecal acticn.

FAoyalties from theze and other ostonts scecounted for 32 pereent of the
rompany's F95.6 millien norcreenu i e fiscs] year onded Sopl, 30,

[rflrecr St

The government 2lse may seek to keep ABambus from colledt ng royaliies from
comparies that cidn t sign agreemeants, sush 28 Micron, Hymix Semicenoucior
Inc. and Infineon Techrologies AG. Rambus suad those companies after they
refused 1o o3y oyalties.

Crief Exacutive Officer Geoff Tate, who has rur Barmeus since shartly afar iis
lounding in 1920, is inzsreasing the company's effords to develop chip designs
for mew markets, suca as kigh- definition televisions and Sony Gorp's
FlzyStation video-game machines.

In August 2001, LS. Diatriet Judge Robert Payne cited document destuctian
in andering Rambus o pay Infineon mere than $7 million in ‘egal fees. A jury
had found Rambus lizole for fraud in obtaining its patents. Rambus kas
apprelned.

ror iia dedenss in the FTC caé.e: Rambus i3 seeking infarmation about a fedars”
grarid juey invesligation o allegad prize-Cxing in the chip industry. The Justice

| S [ B S . Sk ol [ PRV IR | T T [ T LY T § M TR I LN LR B R SR L
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Crepartment opposes that effort, saying the information isn't relevant.

Chiprnakars including Micron, Samsung and Hynix alse Fave refusad to turn
aver docerments Hambus wants for #s defensa.

Rambus says it is the victire of an industry effart to boyoott ita products whila
using Ramus innovatiang to davalop tha chip standarcs.

Any evidence of a conspiracy would cast furtnar dobe an the credibility of
those frens and thair represantatives, whose complaints te the commission
instigatad this casa," Rambus said in papers filed with tha FTC Monday.

Rarnbus on Manday reportad tha; net income for the fiscal first quarter cnded
Dec. 31 fell 10 pereent to $5.53 million, or &6 eents a share, on & 3.4 pareont
tigs in sal=s o 525.7 million.

Litigaation capensos rose o 5405 mitlion from $2.8 milien n the orevious gquarker
and will ingresse to about 36 miflion in the currert quarter, the company said,

beoress Mora Informaton and Servicas Abovae
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FTC Pushes Penalties for Rambus
Thuwan 16 310 My ET

Tom Krazit, 106G News Service

Thi: Federal Trade Commission bas askad an administrative law jutge to issue a default judgrent against memary chipmaker
Rumbuzs and yo straight ta tha punishmant phasa in the FTC's anticompetition case against the eompany because Rambus
allegedly destroyed documents related to the matier.

+ Sony, Toshibe Pick
Maxt Gan Rambus

= FTC Charqes Rambus
Wilie Arnilecornpretidive:

Rarmibus has liled & stranuous chjestion to the metion for default judgment, comending the F 1O
heas nat and cannal prove that the esmpany acted in bad faith when it adepted its "docurment
reterion” policy in 1998, which is a roquiremont of a dafaclt judgment. Rambus argues that its
poricy 15 rio different from el of "mosl peblic compunics.

Py Motives Challenged
* E;T%EEEUE_QDMQT 'Linlass intended simply as charactar assassination, this mation :ikely reflects a growirg
racogn tion... that thera are serious holes in their casa," Rambus said in 2 responzan it reloased,
* Rambus Loges Anothel  Tha +1'C motion kas not been made publ.cly available.
Legal Raund
« Rambus and Micren The FTC filed 2 eormplaint apalnat Rembus last Jure, alleging Nambus did not t2 the Jaint
Meet in Court Electron Device Englineering Council Solid Staze Technology Association (JCDEGT that it he!d

paterds or SORAM lechno!ogy during slandard-seiting discussions tor that technoloagy.

Our Busl Harbus has also been involved in several pivale lawsuats over tha past few years with DRAM
g nt;‘lr |u$ nes? I vendars such as Infineon Technologies, Hynix Semiconductor, and Micron Technology. Bambus
ecton |8 gQrowing: ;aims the DRAM vendors are inftfnging oh ita memory technology catents and net payiag licensing
fees.

Cheek new sections Jor:
Stock Markets, Earnings,

Economy and mom... 1 1e Etest wm in the legal battl2 with ihe FTC slems from the Commission's mir;.irlt'erpretation af

Rambus* nterral decurment policy, said John Banforth, Rambus' ganeral counsst. Live most

Business Frent companies, Bambus backs up its e-mail servers as & hadge against a catastrophic system
breakdewn. The company erages thoso tapes avery three months under the documeant policy,
instiuted years before the FTC filed its ‘prmal complaint, Danforth said.

In ites mestion for summany judoment, the FTC accusas Hambus of "wilkul and bad-faith destuetion of evidence," acserding to
an FTC spokesporson. She declinod to comment futher regarding spacific docurments o e-mail until she FTC's moation has
baen mads public.

Danforth denied the claims of documest destruction. "It's a way 0 make the comaany ook bad and to mako executives ook
bad," he said, refarring to the public seqtiment after a vear of high-profile frawd and corruption cases zmong U3, companiss,

bttt zrmeme cveie siabn corndR e Trer s Lot meoe o Feod el TOEYE 200 — Yoo e POV TN - mraane T TR AT 2o 1 M2
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Casa Background

The: procecding—wiich is similar to 2 Iizl-bofore Administrative Law Judge James P Timony s schedulad for Apeil 3. Bosh the
FI'C and Fambus have asked the judge to rule on the mation for default judgment s soon as possible, Danforth said.

The FTC is an independent faderal agency created to deal with "vnfalr methods of competition® and "unfalr or deceptiva acts or
practices." The cormmission is maant to act an behalf of conasmers, and since its creatlon 17 1914 has recelved awhority 1o
anforce a range of consumar profaction aws.

In the case of Rambus, the FTC filad an administrative compla'nt with Judge Timory, FTC administ-ative law judges are
independsnt, but work for the commission. Decisions by the administrative law judge may bs appealed by eithar side i the [ull
Conwmission, and the Commmission's decision can then be azpealed to “2deral court,

FRambus's QORAM is mainly usad & high-performance, computing-intenalve applications, while most PG ventors use the less
axpansiva DA SDRAM in systnms. RDRAM has won rrore aucoptinoe armong gamens, and is csed in the extremely popular
Sany Playstation 2 (nows - web sites),
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FTC Asks for Antitrust Ruling Against Rambus

Thu Jan 15. 622 PM ET @lﬁu:ld Technaiogy - Redsers b3 hly Yahoo!

By Patar Kaplan

WASHINGTOM (Feuters) - The U5, Faderal Trade Commission is asking a lederal juclge foran immedizte antitrost ruling
against Hambus Ing, [NasdagNM:EMBS - nows), aceusing the techaslody compary of destroving evidencs.

Aelated Quotes The: FTC told administralive law judge James Timony, in a Dec. 20 iiling, that Rambus had forfeited
FMES 7.94 0.1 s nght to g trial, eitnyg the company for “willful, bad-faith destruction of matetial evidence,"
DA BSRE.T4-111 .13 accarding to decuments filed with the court.
MASDAQ 137619 4758
~GPE 9m.78 -12.81 The FTC asked Timony to bagir considering pozsibla sanctions againsttha company and the
agency is expeched to release further detailz of tha allegaticns in coming days.

~ GetQuates | At issus arg antitrust eharges the FTC filed againat Rambus in August in which tha agsncy charged
dz.ayed 20 mirs - disclaimer  the firrm with impropery pateniag key compoter chip technslogies.
Qb Nata prowided by
Rl

Thier FTC eonends Rambus pardicipated for moe than four years in an indus:iry standard-selling
group without disclosivg it had a patent and severalf pending patent appicadons for specific
Our Business technologies ultimate y adopted by the group.
Section is growingl
The FTC = complein could force Bambus to walk away ‘rom enforcing patent claims worth over a
Gheck new sections tor:  billlon daliars in rovalties from memory-chip makers,
Swozk Markets, Earnings,
FConomy ant more-.. | ge Afins-based Hambus. whosa technolagy is used in memory chips found in hgh-snd POs and
SErvers, insists it did nothing wrong .
Business Front
Rarnbas ganaral counsel Jokn Canforth on Thursday dsmissod the FTOs latest sllogatons as
begus cleims recyclad from prast private awsoils agains o company.

Thete's no basis in law oF fact for what they're seeking," Danforth said.
Danforth atiributed the FTC's legal mansuver to "a growing awaroness that thay cannet suppo:t the allegations an the merits.”
Danforth aaid the tact's was desighed "to distract attention from *haie faiure of prook o- "to make us look ad in the eves of the

prutlice.”

E= Ernail Story <. PastPaad Mags (23 i Formatted Story
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FTC Sccks mmedinte Antitrust Ruling Agaxinst Rambus

By Alex Romanalli -- 1172003
Eleclio i Moz

Tre U5, Federal Trade Commission (FTCY 15 askirg a federal judge for an immecdiate antitrust rul'ng against
Rarmous Ine. The Los Alos, Galis-hased mamory coripany denias any wrong doings and belioves tis is a last
ditch atternpt by the FTC before the case falls apart.

"The discovery we've undertaken the last month Ras blasted huge holes in the'r allegation,” said John Darforth.
Ramaus’ qenerai counsel, "Taat is the timing of this. We™e on the eve, | think, of a cout of appes!s decision na
related case that should alse deal fatal damage to their elaimes. [The FTC's] motion relies on a case that was

Ramious, including that we somehow committed fraud n JEDEC and also that we destroyed documerts.”

The FTG eould not be reached for commont, but Its court 1iling reads in pait, "MWt only have Rambus current and
former employsas soughi o put a pesitve gloss on the 'docurmsnt retention’ pelicy, but some have apparenily
provided iestimony that is flal oot untrotbful

Danferth iz convineed arn appeal ruling in Rambus’ favor is imminant, and that such a ruling would aatloualy
undermine the FTC s sase againel Rambus. The discovery period includes Rambus releasing L0000
cocurments ta the FTC, Danianh said.

The FTC is arguing that Rambus had torfsited its right ta a trial, citing the compbany for willful, bad-faith destuczion
of material evicencea, inguding shredding of valuable documents.

"That s total unacy,” said John Danforth, Rambus® legal counsal. “The document reteation destructfon polley we
had was tha same every comrpany has, |t was back in 1288, two years befors the FTC investigat.on even started.
We've put in proof that we didn't target documents relevant to this case. By maxing this motion, partfoularly now
hofore he half-million doouments we'ra producing, they are admilting they are in desperate shape, They're
chucking the ball down the fisld, hoping someona is there to cateh it”

The FTC's ongaing investigation of Rambus begar in 2000 and is centered arpund the question of whather
Rambus fully disclosed its SPRAM patonta while itwas particinating in JEDEC discussions aimed at sstablishing
an industry stardard, 1f the FTC's complaint is successtul, - could force Mambus to walk away from emorcing
patent claims worth aver a biflon dollars in royalties from mamory-crip makors,

Py E!ka1 Erlim
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Rambus Shredded Potential Evidence, FTC Says
Fri Jan £, 5358 Py ET @)W Terhnclogy - Aaoters o My Yehoo!
Ry Patar Kaplan

WASHINGTOM {Reuters) - Employess at Mambus ing. (NasdaqhM:BEMBS - news) were givan burlap bags to help gather and
destroy potentially incriminating documants in the lale 1950s, tha U.S. Federal Trade Commission allegad in cour filings an
Friday.

Related Quotes Rarrbus erganed in a campaign of "massive” document destruction at least padly out of concern
BLIBS 7.85 041 that scme inernal docomenls coubd be weed to press antirrust changos agenest the company and
oJlA R85 74 -111.15 imvaldate ils valcable patents, the FTC charged in a molicn filed before admiesimtive B judygs

NASDAC 1376.123 ~47.56 James Timory.
ARG 301,76 -12.81
i‘___: “! gefinitely mads an attempt to go Bireugh my files and [oak for things to eep ... as he 1ad
BRI S diracted us to de.' Rambus employec Richard Crisp said in a coposition excerptad by the FTC.
- Get Quotes I "And avarything glsa that | couldn't justify kesping, | put in a burlap bag that they gave us, and !

delayed 20 mins - g aimer  PIFEUMe ey shredded "
Quase Jakta prowvidad by
B s Rarrbus rmalntaing the dorument destruction was part of 2 the enrmpamy's reqular documant
recomtion policy. The document shredding cited by thoe FTE, the company notes, ook place tuo

yiears before the agensy even Degan investgating e comsary.

Our Business

Section is growing! _ _ o o _ _
The FTC told Timeorey that Rambus had forfefed its right o a tdal It asked the judge 1o issuc an

Cnack new sections for;  Immediate judgment against the company and mcve stralght B0 the penalty phass of e case.
Stock Markes, Earrngs,
Economy and more..  "We believe that the nature of Rambus's conduct serfously undarmines the FTC s abilily 1o have o
fair wrial," said k. Sear Royall, deouty directar of the FTC s competition bureau. "The unfaimnoss
Business Front Mers is 80 5erious that we believe a default judgment is appropriats "

Ramtus “intended to -- anc did -- destroy documents it knew or should have Known would be
relevant W, or at & mivimum dzcoverable in, future litigaticn of tals so0,* the FTC told Timceny i Friday's filiag.

The company has dismissed tBe FTC's motion as a legal maneuver designed to compensale bor the weakness of its main
Gese. In an interview or Tlwesday, Rambus general codnsel John Danforth said he move showed "3 growing awarcross that
{FTC) cannot supper tha allegations on the merits."

Atissue are antitrest charges the FTC filed aoainst Bambus i August in which the agency charged tha firm with impropery
patenting key computer chip technglogies.

The FTC conlens Rambus paticipated for mone an [our years inan industny slancuard-scetting group without disclos.ng it b
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& patent and several pending pate:st applications for specitic techeclogies ultimately adopted by the group.

Among the documents ta:geted for destruction, the FTC said, were records of Mambus's paticipation in the standard-sett ng
group, cailed JECEG, bebween 1991 and 1396,

Tha FTC's complaint could force Rambus to walk aweay frem enforcing patant claims worth over a bilkon dollars in royallics
from memory Ghip makers,

Los Altes-based Hambus, whose technology is used in memony chips faund in high-end PCs and servers, insists it did nothing
wrong, Danforth said on Friday that Rambus had givan the court svidenta namaonstrating that it nad never targetad the JEDEC
documents for destruction.

Dn Thursday, Dan’aith dismissed the FTG's latest allegations as hogus claims recycled From past privas lawsuils against Ihe
company. He =aid the tactic was designed "to distract attent:en trom their tailare of proof® or "o maie us look bad in the eyes
of the puklic.®

[n Yher mastinen made public on Friday, the FTO caled Rumbus's docurnoent relention policy g "sham.” It cited an intemal mema in
which Crisp jokad szronstically shout looking for a docomenl "lial hasn' lallen vielim to the document retention policy =-)"

Two aother employees cited by the FTC indicated the documents should be destroved because they might e "discoverabla” in
future lawsults afgalnst Rambus.

"The truth is that Rambus's documenl retention policy was not adopted in the ardinary course of business " the FTG said in it
maticn. "Rashar, it was adopbed with one paramouni goal in mind: The elimination of docurments that wesre liscly o prove
damaging to Bambus in ant:cipated fukure litigation.®

Ther comments first pmerged i litigation betwern Rambas and Infincon Trehnolngins.

But Hambus's Danforth countered the FTC had misconstrusd the pravious testirmany of the two company employess,

They were worried that the huge wolume of documents could becamea a major legal haadache if Rambus were ever dragged
int & lawslit againat a third party such as Intg! Som., Manforth said,

"Wig just didn't want to gat killed it sorre third-party subposna hit us,” Dardorth said.
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FTC: Rambus destroyed papers
CHIP-RESIGMN FIRM GGT RLD F EVIDENCE, REGULATORS GUNTEND

by 1herese Poeletti
Mlercery Mews

i the late 19905, Rambus executives gave Richard Crisp, a fermer engineer at the memory-chip design
lren, and othar Rambus emplovecs burlap bags o gat nid of documents thak couls be relevant to any
future litigatian, the Foderal Trade Commission alleged in documents :made availasla Friday.

"I definitely made an attempk to go through my Fles and look for things to keap . . . a5 be had directed
us to do. And everything else I couldn'L juslify keeping, I put in a berdap bag that they gave us," Crisp
said in. 2 deposition taken for arcther lawsult fast year and cited by the FTC. 77 I presume they saredded
it.ll

In its 109 page filing Friday, made as part of an antltrust case the government has brought against the
Los Altas ¢company, the FTC centends that Rambus engaged in massive document destruction in 1958 (s
anticipation of future lawsuits. The filing supports the FTO's motion this weel asking an adminlstrative
lzw judge to move immediately & the punishment phase of the FTC iawsuit.

*we belisve the nattre of Rambus' conduct serioushy undermines the FTC's anility o have a fair trial,"
said M. Sean Rovall, deputy director of the FTC's burealr of corpetition. " The unfairness here is so
serigus, we believe a detault judagrant is appropriate.”

lohin Danforth, Rambus' genera: counsel, saich Friday that the company destraved dozuoments a5 part of a
major " house clezning” in 1998 wiricy 2lsu purged e-mail trom the carazany's haed Crivos, e also saic
documenks were destroyed e anlicization of possible litigation -- but Rambus was wosricd about
litigation imvalviag a parteer, Intel, not suits zgainst itself,

' yWe had a cose ralationship with Intal," Danforth send. © "We could be a third-party witness 0 a
lawslit, They wera all thinking ancut the valume and the expanse of document discoveny.”

The FTC flled suit against Rambos fn June 2002, allzging that the company viclated antitrust 1aws
through its participation in industry-standards meetlngs. The FTC, aleng with some Rambas custuiners,
contend that the company enhanced its patent portfolio based on knowledoe it gleaned From the
meakings an which technologies woule be endarsed as industry standards.

The FTC alsw alleges that Rambus did nat inform the pacticipating companies of its patents on many
technologies that were selzcted as standards for memoary-chip design.

Rambus fater sought royalties from mast ot the wodd's rrakers of dynamic random 3access memory
(ORAMY chips based on thoso patonts. Some DRAM nakers, mcluding Irfnean Technolpgies, retused to
pay, and Bambus quickly becames creorgiled inoa complex series of lawsuits.

[ranforeh said Bambus' customers knew about the compawy's patent claims, " Discovary is showing that

thorn was extensive knowledge arnd stedy by tho DRAM manufacturers of cur patenls and aflfarts ta
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design araund them," he said,

Thie FTC conlends Lhat at the time of the docurment destruction, Rambues anticipated and was in fack
" rgering up o Tulure patent-related litigation with DRAM manufacturers and others. "

Dranforth said the FTC motion to go streigat to the penalty phasze is the agenoy's ™7 1ail Mary pass”
becauss It has & waak casne,

The FTEC's Royall responded, © 7 W'n are condident that we can win cur case based on the avidence that
stlll exlsbs."

Danfarth insisted that Rambus did not target any bad docwments i ils purging, " There arg thowsaads
of doournents that people usad against ws,™ be sakd, " " The whele Tnflneon case is made up of our ¢
mails."

The FTC nated that In the Inflnean case, Rambus was sanctioned for wrongful document destruetion, but
the issus was not addressed until aftet the trial was over. Rambus has appealed a vardict of fraud
against it in that case,

Contect [harase Foletti At fnofarh@symarcprp . omm or e (315) 477- 2511
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