CoPY

BEFORE THE FEDERAL TRADE COMMISSION

UNITED STATES OF AMERICA

o
i Ui ."1'!IE1:-|-<::'"':;:" 0
?-' - - el @
PUBLIC % & 57 zaw )

J
‘0\}.\_‘ Lk - e <
P AT

=

In the matter ol

LR

}
)
)

EAMBUS INCOBFORATELD, ] Diocket No, 9302
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)

UNITED STATES DEPARTMENT OF JUSTICE'S
MOTION FOR IN CAMERA TREATMENT OF DOCUMENTS

Mon party United States Department of Justice, Antitrust Division (*DOJ") hersby
merves, under Federal 'Lrade Commission (“FLIC™) Rule of Pracltice 3.45(b}, 16 C.F.R. § 3.45(b),
for an order dirceting in camerg treatment of the United States Department of Tustice's
Contidential Motion to Limit Discovery Kelating to the DEAM Grand Jury, as well as the
Declaration of E. Hewitt Pawe in suppaort of the Confidential Motion, Additionally, becanse these
matesials contain information before the grand jury, we also request that these dociuments not ba
disclosed (o any party in this action.

Tlnder 16 C.F.R. & 3.45%(h), the standard for granting in canera treatment requires a
finding that public disclosure “will likely result in & clcarly defined, seriovs injucy to the parson,
parinership or corporation requesting i camera treatment.” Further, the determination of
*clearly defined, serious injury™ 1s to be made on the basis of the standards articulated in FLI.
Hood & Sups, Ine., 58 FU.C. 1184, 1188 (1961), snd Bristol-Myvers Co, 90 FT.C. 455, 456

(1977). as modified by Iy the Matter of General Foods Corp., 95 F.T.C. 352, 355 (1980). The

required showing of injury “may consist of cxtrinsic cvidence or, in ecriain instances, may he




mferrad from the nature of the documents themselves.” HLP. Hood & Sons, 38 FULLC, ot 118E,

In this ease, the injury is docomenied in the United States Department of Justice’s Cenfidential
Motion to Limit Discovery Relating to the DRAM Grand Jury, as well as in the Declaration of R
Henwitt Pate.

Additionally, the TOJ requests i camera teaiment of the documents pending conclugion
of DRAM grand oy proceedings [or reasong also provided in fhe United States Departient of
Tustice’s Confidential Motion to Limit Discovery Relating (o the DRAM Grand Tury and the
Dcclaration of R ewitt Pate.

Dated: December 27, 2002 Fespectfully submited,

VA

/ﬁmll E. Lynch
Eugene 8. T, nvmr:tf

Antitrast Division

United States Department of Justice
450 Golden Gale Ave., Box 36046
Yan Frmeisco, T4 94102

{(415) 436-6660
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BEAMBUS INCORPOQRATED, ) Docket No. 9302
)
a corporation. )
}

ORDER GRANTING UNITED STATES DEPARTMENT OF JUSTICE'S
MOTION FOR IV CAMERA TREATMENT OF DOCUMENTS

TTpon consideration of the Uniled States Depariment of Jnstice, Antitrast Diviaion's
(“DOT) motion for i comera treatment of documends, it is hereby ORDERED thai the DOTs
motion 1s CRANTED.

IT IS FITRTHER ORDERTT Lhat the Tmited Stafcs Department of Tostice™s Condidenlisl
Motion to Limit Liscovery Relating to the DIRAM Grand Jury, as well as the Declaration of .
[Tewitt Pate, will receive in camera treatment pending conclusion of DRAM grand jury
proceedings.
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IT 18 FURTHER ORDTRED that the Unitad States Department of Tustice’s Confidential
Motion to Lamit Descovery Belating to the DEAM Grand Jury, as well as the Declaration of B,

Hewitt Pate, will not be disclosed to any party in this action.

James P. Timony
Chief Administrative Law Judge

Lisle:
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UNITED STATES DEPARTMENT OF JUSTICE'S MOTION
TO LIMIT DESCOVERY RELATING TO THE DRAM GRAND JURY

Pursuent to Kules 3,512} and 3.31{d) of the Rules of Practice [or Adjudicalive
Proceedings betore the Undted States Federal Trade Commission, the United States Department
ol Juslice, Antitrust Division (*DOJ7) moves for an order prohibifing (1} any discovery telaling
to any communications with the DOT conceming the ongoing DRAM grand jury investigation;
{2} discovery requeats at materials produced to the grand jury; end (3) any witness deposilions on
sonunumcations between HRAM manufacturers regarding pricing to DEAM castomers prior to

the conclusion of all grand jury procesdinges.



INTRODUCTION!?

The 1XOJ is conducting an important crininal antitrust investigation of possible price
fixing in the DRAM industry. Rambus® allempis (o tike broad discovery of DEAM
manufacturers will, if left vnchecked, cause significam disruption 10 the grand jury investigation
and poleniial hann to the Antitrust Division’s criminal entoreement program. {1 oreatest
concern to the DOJ is diseovery on communications between DRAM manufacturers and the DO
concerning the grand jury. This discovery request, and discovery of documents produced Lo the
grand jury, will reveal the sm]:;c and dircetion of the grand jury investigation and identify
potential grand jury witmesses., Additionally, depositions of witnesses an possible price fixing
among DRAM manutaciurers, during the pendeney of the grand jury, will interfere with the
grand jury's abality to gather truthfvl and complete teatimony. Tn the context of the TTC s
aliegations ot patent trand in a standard-sciting body, the requested limitation is a reasonable
balancing of the IXOJ’s sivong interest in enforcement of Lhe eritual anuiimst laws and Rambuy®
ability to defend itselfin the current action.

SEMMARY OF ARGUMENT
A.  Discovery of Communications with the DOJ Should Be Frohibited.

The law enlorcement invesligatery privilege prohibits any discovery of communieations

with the DOJ concerning the DRAM grand fury mvestigation. The privilege serves “to prevent

disclosure of law enforcement techniques and procedures, lo preserve the confidentialify of

1 The TYOT has Dled additionsl material i camera to The Honorable James P
Timony, Administrative Taw Tudge, This additional confidential information contwins prand jury
material, for which the DOJ received an order from the District Cownt permitting disclosure
solely to Judge Timony for the purpose of roling on (his motion. Fed. R. Com. P. a(C{3WE)1);
Inrc Scaled Casce, 856 F.2d 268, 270 & n.| (D.C, Cir. 1988).
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SOUrCes, to protect witness and luw enforcement personmel, o safeprard the privacy of
individuals invelved in an investigation, #nd otherwise to prevent inerferenee with an
investigation.” Inre Dep't of Investigation, $56 F.2d 481, 484 (2™ Cir. 1988) (citing Aspinv.
Dep't. of Defenue, 491 F.24 24, 29-30{D.C. Cir, 1973},

Rambus’ discovery requests cover information protected by the privilege, including: (1)
dncwments exchanged between the DOJ and third partics, including DEAM manufacturers,
relating to subpocna compliance, and other issues concerning the grand jury; and (2) deposition
testimony relating to any communications with the Dt}J concerning the DRAM grand jury
investigation, Thsclosure of this information will interfere with the grand jury invesligabon.
Disclosure of all correspondence between the DOJ and subpocna recipients will reveal the
speeific documents reviewed by the prand jury and will identify potential prand jury witnesses,
Nepnaition testimony will teveal the samic information. To allow Rambus to conduct such
discovery and circomvent the law enforcement investigatory privilege by serving decument and
depasition subpenas on the major DRAM manufactivers -- as they have done in his casc --
would render the privilege meaningless.

Apainst the DOJ’s compelling need for secrecy, Rambus van ofler no credible need for
this privilcged material. Communications between the DO and third parties relating to the
erand fy investigation are completely irrelevant to the allspations in the FTC complaint.

B. Roguest for All Decuments Produced to the Grand Jury Ts Prohibited

The DOJ alao objects to Rambus® sweeping request, served on the major DRAM

tnanutacturers, for “all documents that the company has provided Lo . . . any grmd jury.” Federal

Rule of Criminal Procedure 6(2)2), prolecting “matters oceurring before the grand jury,”

¥} )




prohihits this request. By focusing solely on those documents reviewed by the grand jury,
Rambus impermissibly seeks “matters cocurring belors the prand pury.” Because this roquest
will incvitably disclose the seope of the investigation, as well as which individuals are likely to
be brought before the grand jury, it should be prohibited.

. Discovery on Price-Fixing Allegations Will Enterfere with the Grand Jury.

Finally, the DO objscls iy Rambus conducling ils own purallel price-fixinge investigation
belore the conclusion of all DRAM prand jury proceedings. “L'o preserve the integrity of and
prevent interferinee with the DRAM grand jury investipation. an order limiting deposition
discovery on price-fixing allegations is wartanted. It is well established that a court may linat
discovery where the interest of 4 grand jury proceeding outweighs the requestor’s need for
informatior.

The DEAM grand jury has g compelling need fr secreey and Geedom fom interference
until it has completed ils investigation. The 1303 has interviewed knowledpeable individuals in
the induvstry and identified witnesses to bring before the grand jury. [Taving Rambus question
witnesses who have been contacted by the DOJ, or who will be brought before the grand jury,
will severely thpair our ability W nveslipate this matter. Moreover, some witnesses torced to
ieslify in a deposition will be seed with (he untenable “chotes™ of asserting their Fifth
Amendment privilepe apainst self-inerimination or testifying and subjecting themselves o self-

incrimination, threats, or retaliation by an craplever, competitors, or customers.




FACTUAL BACKGROUND
A, The DIRAM Grand Jory lovestigation

The DOJ is responsible for invesngating and prosecuting both civil and criminal antitrast
investigations, A grand jury has been convened to investigate passible price ixing in the DRAM
industry.

The J0T has served grand jury subpocnas duees teeum on many of the major DEAM
manufaciorers. The DOT has alse scrved grand jury subpocnas for westimony on several
individuals in the DIRAM mdustiy. The subpoenas duces tegurn include broad requests for
documents relating to the pricing of DRAM and contacts hetween competitors regarding pricing.
In the last few months, the TIOJ hag negofiated subposna compliance with those companies
served. Prom those nepotiations, we have identificd partzcular eclevant docoments 1o produce,
and identified specific employees who, based on our investipation, have information relating to
the the conduet under investigation. Mast of these negotiations have been memorialized in
letiers hebween ihe 1IN and the subpoena recipients and umuﬁnl to approximalcly 325 puges of
comespundence. Disclosure of the subpoenas and related correspondence will reveal the
direction, scope, and nature of our grand jury investigation.

Also, as part of its investigation, the DOJ has contacted and interviewed several
knowledgeable people in the industry. The dates and substanee of those itervicws were
memarialized in correspondence between the DI and these third parties. Drisclosure of onr
interviews and the correspondenec relating to those intcrviews also would imterfere with our

investigation.



B. Rambus Discovery Dispute

On December 9, 2002, the 1DOJ Iearned, through the FUC wab site, thal Rambus
requested from some DRAM manutacturers: (1) “All documents that the company has provided
to or received from the Department of Justice (“EMOI™), any gramd jory, or any other person in
counection with DOS*s investigation of alleged price fixing by certain DRAM chip
manufacturers™ and (23 “All doctuments that reflect or reler o commmunications with any other
DBEAM manufacturer about DRAM pricing.” Rambus’ document request directly covers all
comespoendence between the DOJ and the DRAM manulaciurers relating to subpoena compliance
and olher issues concerning the grand jury.

ARGUMINT

A The Law Enforcement Investigatory Privilege Precludes the Disclosure of All

Discovery Relating to Communications with the DO Relating to the DILAM Grund
Jury [nvestigation.

The DI asserts the law enforcement investigatory priviiege and moves for an order
prihibiting any discovery relaling 1o communications with the () conceming the DEAM grand
jury investigation. The DOT s assertion of privitege is limited, covering ondy: (1) documents
exchanged hetween the DO end 1hird parties, inclnding DRAM manufaciurers, relating Lo
subpoena compliance gnd other issues concerning the grand jury; and (2) deposition testimony
relating lo communications wilh Lhe DOJ coneerning the DRAM grand jury investigafion. This
informaticn is itrelevant o Rambus® defense since the subpoena negotiations and other
communications ocour in a completely different fietuul and legal context than the FTC’s lawsuit.
With rezpect 10 vorporate documents that were shown to DOT persormel in compliznee with (he

DI’z subpocnasg, or other requests Tor information, we do nol asserl any povilcge over those
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pre-existing docwuments themselves in the hands of thind parties; Tather, we contend only tbhul the
idenlification of which documents were shown to DOT personnel is privileged.

The aw enflorcement investigatory privilege is a well-established ercation of common
law. Friedman v, Bache Halscy Stuart Shields, Tne., 738 I-.2d 1336, 1341 (BLC. Cir. 1984);
Black v. Sheraton Corp. of America, 564 ¥.2d 531, 541-42 {D.C. Cir. 1477). LThe privilege
sCrves “to prevent . . . interference with an investigation.™ It re Dep't of Investigation, 856 T'.2d

481, 484 {2nd Cir. 1988) (citing Aspin v. Dep’t. of Defense, 491 F.2d 24, 29-30 (10.C. Cir.

1973). The privilege is admittedly a “qualificd” one: the “public interest in nondisclosure must
be balanced apainst the need of & particnlar litigant for sccess to the privilevsd informaion ™ In
e Sealed Case, 856 F.2d 268, 272 (D.C. Cin. 1988), To overcome the privilege, Rambus must
show a “necessity sntficient to cutweigh the adverse effects the production would engemder.”
Black, 564 F.2d at 545, Moreover, there exists a “proily strong presumption against lifting the
privilege ” Dellwood Farmg, Ine. v, Cargill, Tne., 128 F3d 1122, 1125 {7% Cir. 1997} {citing
Black, 564 '.2d at 545-47).

The YOIz asscrtion of the privilege over deenments in the hands of a third party does nol

alter the existence of the privilege. See In ve Sealed Case, 856 F.2d at 271 {DOJ permited to
assert investigaiory privilege where SEC subpoenaed information i a civil suit between private

parties); In re Polyvpropylene Carpet Antitrust Litipation, 181 F.R.D. 680, 686-89 (N1, Ga.

1998 (THO] successully wsserts invesligalory privilege over documents inadvertently furnished
to defendant afier completion of criminal investigation and later obtained fromn defendant through

discovary by plaintit! in civil action); Snierson v. Chemical Bank, 108 FILLY, 159, 1602 (T

Del, 1985) (“Ordinarily, a party has no standing to objecl o discovery of a nonparty. Tlowever,




an exception exists where o party ¢laims some personal right or privilege in respect to the subject
matter of a subpoena duces tecwmn directed at a nonparty.™) (internal quotations omittedy. To
hold ctherwise would allew eivil litigants to make an end-run around the DOT s investigatory
privilege through third-party discovery, rendering the privilege meaningless. Had the DOJ been
directly subpoensed for the very same documents, there would be no question that the
investigatory privilege applies. [[Rambus iz successful in obtaining the subpocnacd information,
“denial of the privilege would itself lead to routine disclosure™ and would expose the DO’s
crimingl investipations in furure cascs. [ e Dept of Investipation, 3506 F.2d at 486 (permitting
withholding of report under law enforcement privilepe despite previous leaks regarding its
conients),

In assessing the law enforcement investigatary privilege, the D.C. Circuit has looked Lo

the ten factors considered in Prankenhauser v, Bizzo, 5% F.R.D. 339 (ED. Pa. 1973), in

halancing the parties’ interests. Lo re Sealed Casc, 856 F.2d nt 318. These {tactors include:

{1} the extent to which disclosure will thwart governmental processes by
discouraging citizens from giving the govemment information; (2) the impact
upon persons who have given information of having their identities diselosed; (3)
the degree to which govermmental self-evaluation and consequent program
improvement will be chilled by discloswurs; (4) whether the information soughi is
tactual data or cvaluative summary, (33 whether the party secking discovery 3 an
actual or potential defendant in any sriminal proceeding either pending or
reasonaldy likely to follow from the incident in question; (6} whether the police
investigation has been completed; (7)) whether any intradepartmental disciplinacy
procecdings have arjscn or may arisc from the investigation; (8) whether the
[defendant’s claim or defense] s non-Irivolows amd brought in goond faith, {9)
whether ths information sought is available through other discovery or fram other
sonmrces; and (10 the importance of the information sought to the [defendant’s
delensc).

Id. This list is merely “illusiralive™ of “helplul.” Id, a1 272; Fdisdman, 738 F.2d al 1342,

Addittonaily, "exciusive refiance on one factor docs not satisfy the ‘essential balancing process.™”




Twite v. Hepry, 98 F.3d 1411, 1448 (D.C. Cir. 1996) {internal ¢itation antitted).

First Factor: The extent to which disclasure will thwart governmental process by
discouraging citicens from giving the government information

Requiring third parties w discloss “[a]ll documents that the company has provided to or
received from the Department of Tnstice”™ will have a signilzcand ellfecl on the IOTs abilily o
mvestigate both present and future criminal antitrust activity. The disclosure of documenits
revenling conmumications wilh viber parties and the DOI, during the pendency of an
investigation, conld jeopardize the criminal investigation and deter individuals and corporations
trom providing informalion in futurs cascs. Public diselosure of such informaion would alerd
co-conspirators to the scope, focus, and strength of the Division’s investigation. The risk that
disclosure of subpoeny decumenis, relaled comespondence, and olher infrmadivn supplied by
third partics poses to an ongoing investigation is very real.

Second Factor: The impact upan persans who have given information of having
their identitics disclosed

A3 diseuzsed above, the impact on persons who have given Iinformation of having their
identities disclosed is a major concern to the DOJ.

Third Factor: The degree to which governmental self-evaluation and consequent
program improvement will be chilled by disclosore

The third factor i3 not applicable,

Fourth Factor: Whether the inlormation sought iz factual data or evaluative
SN ATY

‘T'o the exlen thai Rambus phrases ils discovery reguesst ags secking “[3]1 documenis that
the company has provided to or received from the Depantment of Jostice (“T20T™), any grand fury

... in connection with D{)’s investigation of alleged price (ixing by certain BRAM chip




manufaciurers, ™ the infarmation is evaluative, oot factual. As previously explained, with respect
o corporate documents that were shown to DOJ personncl cither as part of complisnce with the
[3).I's suhpoenas. or ather reqquests for mlormalion, we do not agsert any privilege over the
documents themselves in third partics’ hands; rather, we contend that the identification of which
duuumemsl were shown 1o DOT personnel is privileged. Rambus is free to subpoena factual
documents; they are not, hewever, eritlcd to request 2]l decuments that have been provided to
the government and grand jury. See Senate of the Commaenwealth of Puerto Rico v, TLS, Dept
of Justice, 823 F.2d 574, 582 (I.C. Cir. 1987) (“Therc 13 no per g2 rule against disclosure of any
aod all information which has reached the prand jory chambers . . . the wuochstone is whether
disclosure would *tend to reveal 2ome scorct aspeet of the grand jury's investigation,’ such
mallers as “the identities of witnesses or jurors, the substance of testimony, the strategy or
direction of the investigafion, the deliberations or questions of jurors, and the Tilkee. ™’} {(same
inlermal quotalions umilied). As drafted, Rambus will be able to obtain information in a manner
that will, in fact, reveal the identities of witnesses, the substance of testimony, and the swrategy
and direction of e investigaiion.

Fifth Factor: Whether the party seeking discovery is an actual or potential

defendant in any eriminal proceeding either pending or reasonably likely to follow

from the incident in question

Rambus is not an actual or potental defendant in the DOTs TTRAM investigalion. Nor,
of course, is the FTC. The [ocus, however, should not orly be on who is reguesting the

information, but who may uitimately obtain the information. ‘1tial in the Rambus case is set for

March 2003, Tf Rambus mtroduces as evidence i trial the infomation obtained througl: the

challenged discovery requist, then the subjects of the X0 s criminal imvestigation could become
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privy to the information at a point when Lhe D) is in the thick of ity investigation. Thus, one of
the bases for the privilege -- keeping the information out of the hands of targets and potomial
targets of the investigation -- would be cireumvented.

Sixth Factor: Whether the police investigation has heen completed

The Antitrust Divizion's eriminal investigalion inde the DRAM industry is ongoing.
Antitrust investigations are complex matters that often consume large amounts of imc and
government regources. The diation of the invesligalion should not form the hasis for vitiating
the privilege. Dellwood Farms, 128 IF.3d at 1123 (it is not the role of the judiciary to order the
goveinment to expedite criminal proseculion [ur purpose of facilitating civil Litigation). [ndeed,
the law enforcement invesligatory privilege is valid even after the govemment’s investigation
coneludes, with or without an indiciment. Black, 564 F. 24 at 546; see also Tuite, 181 F.R.D.
175, 181 (B.1D.C. 1998),

Seventh Factor: Whether any intradepartmental diseiplinary proceedings have
arisem or may arise from the investizgation

The seventh factor i3 inapplicable because no intradepantmental disciplinary proceedings
are involveld

Eighth Factor: Whether Rambus® claim or defensc is non-frivolous sand brought in
cuod faith

The DOJ does not ascritk: any bad faith to Rambus™ potentiel defense that increased
prives W consumers m the DRAM market were due to collusion among DEAM manufactarers
and not its own extraction of rovalties from manufacturcts. Mot do we dispute the previous
finding that factors driving DRAM priving arc relevant o the Rambus case. See Inthe Matter of

Rambuz Incomparated, Docket No, 9342, Opinien Supporting Order Denying Motion of

il




Mitsubishi Electric & Electronics USA, Tnc. to Quash or Narmow Subpoena, Nov. 18, 2002, p.5.
However, we note the FTCs pusessment that, at best, faclors driving DRAM pricing are *of
subsidiary Importance i the overall hagation.” DOJ Mal. lo Intervene at Bx. 1}, BMareover, even
if 1t turns out that increases in prices of DRAM chips and maodules are partly attributable to
collusion by DRAM manutactuiers, this does not necassarily translate into a finding that
Rambus® allegedly cxecssive ravaltics were not also & contributing tactor to increased down-

streamn prices.

Kinth Factor: Whether the information songht is available throush othor discovery
or from ather sonrces

As previously discussed, the DO seeks a modest limitation on discovery. We do not
ansert any privilege over pre-existing documents themselves in the hands of third parfies; rather,
we merely contend that the identification of which documents were shown to Q) personnel 15
privileged. Tiappests thal roany of the materials covered by Rambus’ subpoenas are pre-existing
corporate documents, some of which, to the best of cwr knowledge, have already been praduced
i Rammbus. Whiat has mol been provided 1o Rambus are any indices identifying which docwments
were produced to the DOJ. The harm to Rambus from not receiving such indices will be de
miniimds. Rambus will mersly be forced 10 sord ihrough the documents it receives in order to
locate awy “silver bullets,” rather than receiving them on a silver plaLlC£. Sce Uniied States v
Sells Enyinesmng, oo, 463 LLS, 418, 451 (1983) (mjecting argument that saving time and
expense for civil litigant can justify a breach of grand jury secrecy). Rambus is pul in no worse
sitnation by the government’s assertion of the privilege here - it will zel the same pre-existing
corporate documents either way - but the government's cnforcement program will be rouch

worae off it the privilcpe i3 denfed, As for correspondence with third parties relaling Lo the
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DIAM investigation, Rambus has no legitimate need for these materials for its defense. There is
virtually oo possibility that they will lead to admissible evidence.

Tenth Factor: The importance of the infarmation sought to Rambns® defense

The pre-cxizsting corporale documents may be important to Rambus and, as atready
explained, are not being denied to them. Tdentification of which documents were shown to
prosecutors, rather than the documents themsehves, however, is imelevant 10 Rambus® defense,
As to the subpoena compliance correspondence, and other requests for information, Rambus has
not identificd wly these documents are necessary to its defense. The correspondence relates o
the factors that the Division has determined should guide the exercise of its prossculorial
discretion, How the Division has elected fo exercise its prosceatorial discretion toward a
particular subpoenaed party or other third party of interest to the Division has absolulely oo
relevance to the merits of a private antitrast case. In any event, in the required halancing of
Interests, “need” i1a more than mere “relevance.”

When an agency properly claims that documents are privileged, . . . the Court . . .

trmst look beyond the issuc whether the documments soaghl are simply relevant. I

that were the only test, the rules of privilege wonld be relatively meaningless --

especially since diseovery normally extends not only to relevant matter but alse to

material that may lead to the discovery of relevant matter. . . . Relevance is nol
cnough,

ins v. Shearson/American Express Tnc., 112 TR.IJ. 227, 225-30 {lj.D.C. 1986}, [n the give-

and-take inherend in ncgotiating subpoena compliance, and other requests for information,
crystallizing one side’s thoughis by puiting them on paper should be expected and encouragad;
making such correspondence discoverable, however, would have the opposite effect.

Boesides requesting all documents Uial a third parly has provided w or reecived o ghe

DO, Rambus has served deposition subpocnas on a number of persons in the DRAM industry

-
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whom the Division intcnds 1o interview in the course of its criminal investigation, For the same
reasons that the balance of imderests Tavors inaintyimany Lhe privileged status ol documenis
exchanged between third partics and the Division, 50 too should the privilege apply to deposition
testimony regarding communications with the NOJ eoncerning the grand jury investigation. The
investigatory privilege would be rendered utterly meaningless if information contained in
protected documents could alternatively be obtained by depasition,

B. Dhscovery Request for All Grand Jury Documents Is Prehibited under Federal Rule
of Criminal Procedure S{eH2).

Federal Bule of Criminal I'rocedure 6(2)(2), protecting “matters occurring befors the
grand jury,” embadies the traditional policy and practice of according secrecy to grand jury
proceedings. The Supreme Court has recognized several interests served by protecting the
gecrecy of grand jury proceedings, incloding be encovrigement of fee and eobindered
disclosure of information by potential witnesses, as well as the protection of witnesses and
persons invesbsaled, bui exonerated, from public embarassment that would resuit if the fact of

the investigation were disclosed. See Douglas Qi Co. v, Pelrol Siops MNortlowest, 441 ULS. 211,

218 (1979, seedings, Miller Brewing Co., 687 F.2d 1079, 1090 n_14

(7" Cir, 1982}, on reh’g 717 F.2d 1136 (7" Cir. 1983). Rulc 6{c) provides an cxeeplion 1o the
rile of seereey [or disclosures pursuant W an order of “a cowt preliminary to or in conjunction
with a judicial proceeding.™ TFed. R. Crim. P. 6(¢)(3XEX1). Under this cxception, 1he sevrecy of
pramd jory maslerials st be maintained unless the party secking disclosure can demonstrate
“compelling necessity™ of “particularized need” for disclosure. Miller, 087 F 24 at L1088, The
court muzst weigh the need for contimicd scoreey against the party™s necd [or the documents.

The secrecy requirement does not apply to documents ereated for a purpose other than the

14




oramd jury’s investigatinn when such documents are specifically sought “for [their] own sale —

[or [their] infrinsic value in furtherance of a lawfisl inveatigation.™ United States v. [nterstate
Divess Carviers, 280 F.2¢ 52, 54 (2 Cir. 1960); United States v. Stanford, 589 F.2d 285, 291 (7°
Cir. 1978), cert. denied, 440 115, 983 (1979). The Ruls 4(e) secrecy requirement does, however,
apply (o a gencral request for doctments produced 1o the governmend during an investigation
hecause the requestor 13 not sceking the dociments “for their own sake,” but rather because the
documents wore examined during the investipation, thereby disclosing something shout the
investigation. Accordingly, 8 requestor who makes such a genemlized request for documents

musi demonsirate, as with other grand Jury materials, particularized neod outweighing the need

for continued secrécy. Sog Alexander v FBI, A R 102 10% (D.D.CL 1998) (quashing a
blunkel request far production of all material produced to a grand jury); see atso Miller, 687 T7.2d
at 1089-90; Stanford, 539 F.2d a1 201 nh.

Rambus® regnest for “all documents previded to . . . any grand jury” scrved on DRAM
manufacturers should be denicd. Becausc disclosure of documents in response to Rambus”
requesl woulkd reveal information about the grand jury investigation, prand jury secrecy
considerations apply with full foree. Morcover, hetire diselosure i allowad, Rembus must
establish # “vompelling necessity™ or "'particula.{'ized need” outwelghing grand juty sectecy
congiderations. The DOJ does not conlend thal business documents are beyond the reach ot
discovery merely becanse they have been produced to the grand jury. However, the DOJ docs
objcel 10 a request for all docmments produced fo the grand jury since this would ¢learly diselose
the: Tocus and direction of the grand jury. The DOJ frequently requests documents from

specifically idemtificd individuals who are likely to have information bearing on (he




investipation. Disclosure of all grand jury docoments would immediately identify likely
witmesses befors the grand jury, Such an intrmsion into the grand jury priscess should not be
allowed.

Fambus® request is exactly the type of sweeping, general request implicating “ratters
nocurring hefore the grand jury® that courts have identified as evoking grand fury secrecy
concems 1o their fullest cxtent. As onc court ateted, “A general request fur “all documenls
collected or received in connection with the investigation of antitrust violations . . " would be in
effecl a disclosure of grand jury proceedings.” Stanford, 589 F.2d at 291, FRambus’ request [ur
third-party decuments obtained by the grand jury should be denied.

Additionaily, along with the law enforcement investigatory privilepe, Rule 6fe)
prohibitions against the disclosure of “maticrs occurring befors the grand jury™ also protect the
diselosure of the grand jury subpoena itself and all communizafions between the 1O and
subpoena recipients relating to compliance with the subpocna.

C. Prior to the Conclusion of all Grand Jury Proceedings, Wimcess Depositions on

Contacts Between DRAM Compelitors Regarding Pricing Could Undermine the
Grand Jury’s Work.

“The Administrative Law Judge may deny discovery or make any order which justice
reguires 10 protect a party or other person from annoyance, ¢mbatrassment, oppression, ot undue
burden or expense, ur ke prevenl undue delay in the proceeding™ 16 CFR.E3.31(d). A
[imitslion on deposition discovery relating to price-fixing allegations is nocessary 10 prescrve the
integrity of, and prevent interference with, the DRAM rrund jory invesiigation. Permitting
deposition discovery to proceed, prior to the conclusion of all grand jury proceedings, could lead

to disclosurs of grand jury material, expose cooperating witnesses to threats aod inttmidalion




from their emplaver, compelilors, or cuslomers, and speourage por-cooperaling witnesses o
nrinipulate their grand jury testimony to contorm to the publicly available testimony of deposed
witnesses,

It is well established that a coert may limit civil discovery to protect the interasts of a

grand jury proveeding. B iny Chyrch of Scienioloyy . 77 FRID. 378, 380-81

{TIT3C. 19777 (“In some situations it may be appropriate to stay the civil procesding, while in

others, the trial judge ‘should use hiz diseretion to narrow the range of discovery.™™) (guating

Cambell v. Castland, 307 I.2d 478, 487 (5" Cir. 1962})). Tn Founding Church of Scientology, the

court held that narrow limits on discovery were appropristc because the povernment’s need to
prevent interference with a crimical investipation was greater than the civil plaimtiff's need [or
the information sought. Id. The conrt reasoned that, although the information requested was
relevant, the plainti(Cs “need for the mlomlion is nol as urgent as they elaim.™ L. To
determine il limiting discovery is warranted, the Court must balance the DOY’s need to prevent
interference with a ¢riminal investigation against the requestor’s need for the information.

Weqnb

et 695 F. Supp. 36, 41 (D.D.C.

1938} (*[ T]he comrt must determine the extent to which the civil discovery threarens the secrecy
and integrity of criminal proceedings, and, if the discovery could prove meddlesnme, whether tn

atay disecvery cntirely or (¢ nastow the range of discovery so as not to impinge upon the ¢ritinal

procecdings.” (emphusis added).

T this ease, the PX0T has a strong interest in protecting the secrecy and integrity of the
erand jury investigalion. Allowing Rumbus to engage in deposition diseovery of poéential grand

juTy withesses or potentia] conperating individuals, prior to the conclusion of all prand jury
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proccedings, will interfere wilh Lbe investigalion and vinlate the grand jury secrecy provisions of
Tederal Rule of Criminal Procedurc 6{c). During the course of their deposition icstimony,
individuals whe are coopetating with an investigation may be forced (o reveal the scope and
direction of the eriminal investigation as well as the identity of others who may be providing
cvidence to the grand jury or the povernment. Rumbus wanis to question witnesses on possible
price-fixing activity, which is the sole focus of the current grand jury investigation. If that
bappens, 1 is incvitable that infonnation grthered by (he government and the grand jury will be
disclosed.

The DOJ is not the only one with an inlerest in this dizpue. Witnesses scheduled to be
deposed in this case also have a strong interest in limiting deposition discovery. In criminal
grand jury investigations, it iz commeon for 1he govermment to twing hefore the grand jury
numerous witnesses from the companies under investigation. If employees are required to testify
on price-fixing allcpations in a civil deposition, they will be forced o ehoose between asserting
their Fifth Amendment right against seli-incrimination or testifying and rn the risk of scH-
incrimination in the eriminal matter. Such an unenviable “choice™ weighs in favor of a namow
limitation on deposition discovery unlil all grand jury proceedings are concluded.

The DOJ cannot adequately assess the relevance of a price-fixing scheme in the DRAM
market to Rambus’ defense against the allegations in the FTC complaint, Only (he Court can
determine whether Ruambus can be afforded a fair trial in the Rainbus litigation without access to

the discovery in dispire.
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CONCLUSION
Maintaining the confidentiality of matters befora the DRAM grand jury is of pararnount
imporiance 1o the integrity of the grand jury process and effective enforcement of the eriminal
antitrust laws. Accordingly, we respectfully request, thal the Court grant the DO s motion to
limit digeovery relating to the DRAM grand jury investigabon.

Dated: December 27, 2002 Respectfully su

~iall E. Lynch
Fugene 5. Litvinolf

Anticrust Division

United States Deparbrient of Justive
450 L olden Gate Ave., Box 36046
San Francisco, CA 94102

(415) 436-6660
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COPRY

UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION

It the matter ol

RAMBUS INCOBRPORATED, Docket Mo, 9302

a corporalion.

H
N R R N N N R

ORDER GRANTING UNITED STATES DEFARTYENT OF JUSTICE'S
MOTION T0O LIMIT DISCOVERY RELATING TO THE DRAM GRAND JURY

Upon conzideration of the Motion of the Taited States Department of Justice, Antitrust
Division (“DOI™) to Limit Diseovery Relating to the DRAM Grend Jury, dated December 27,
20002,

IT IS 1LIEREBY ORDERED thar the DOJFs Confidential BMotion to Limit Discovery
Relating ey the DRAM Grand oy 1s GRANTELD:

IT IS FURTLIER ORDERET} that any discovery relating to any communications with the
DO concermng the engoing TPRAM prand jury investigation is prohibited;

IT I8 FURTIIER ORDERED that discovery requests of materials produced to the grand
jury are prohibilsl;

W
itk

III.I'I.




IT 1% FURTHER DRDERLD that, prior to the conclusion of all grand jury proceedings,
any witness deposition on commemications between DEAM manufacturers regarding pricing to

DRAM customers 15 prohibited,

James I. T imony "
Chicf Adminisirative Law Judye

Tate:




