PUBLI{

UNITED STATES QF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
Docket No. 9302

RAMBLUS, INC.,
a corporation,

gt Tt Mg g g’ ag”

RAMBUS, INC.’S MOTION FOR ENTRY OF SCHEDULING ORDER

After scveral discussions, Complaint Counsel and counsel for Respondent have been able
te apree on almost all tertns of a Schedoling Order o be submitied for Your Honor’s approval.
Three important issues remain, however, on which the parties were not able to agree: (1) the
deadling for the close of fact discovery; (2) the relationship between the timing of cxpert
discovery and the close of fact discovery; and (3} the limitation on the number of depositions
allowed per day during the discovery period. This brief Memorandum describes the arcas of
dispute and the reasons why Rambuay’s proposed Order should be adopted.

Mueh of Cemplaint Counsel’s Motion is spent (1) giving their version of the discussions
thus [ar, including attaching their varions proposals, and (i) comparing thert inilial proposal 1o
the initial Intel schedule. Ax to the first, suffice it to say that hath sides have submitted various
proposals and shown some flexibility; that is why there are only 3 issues on which the parties
disagree. Any suggestion 1o the contrary by Complaint Counsel is wrong and beside the
puint. The important point is not the back-and-forth about the discussions thus Tar, bul rather the
subslance of the three matters on which the partics have not agresd.

As to the second, Complaint Counsel have it backwards, On the scheduling issues on

which the parties disagree — the simultaneous clese of fact and expert discovery and the length



of time between Lhe close of discovery and the start of the hearing — 1t is Respondent, not
Complaint Counsel, whose proposal i consistent with the furel Scheduling Order.

1. The Deadline For The Close Of Fact Discovery.

The principal dispute botween the parties concerns the deadiing for fact discovery.
Complaint Counsel propose 4 deadline of December 20, 2002, approximately four-and-a-half
months trom now and more than two months before the proposcd hearing date, Respondent
proposes a deadling of January 27, 2003, less than six mnpthx from now and one month before
the proposed hearing date. The initial Furel schedule (see Atlachiment A) provided for only 20
days between the close of discovery and the hearing; the revised orders provided for 23 days.

This is an imporiant and complex case. 1t is important because it involves unsettted lepal
issoes of broad applicalion to technology industries and because Complaint Counsel seek as a
remedy the forfeiture of Respondent’s most valuable asscts. It is complex because the 35-page
complaint raises — in addition to the ordinary antitrust isswes about market definition, competitive
eflects and cansalion — new and difficultiszues concerning Respondent’s invenlions and patents,
the: patent proseeution process, he standards sciting process, allegations abour oral statenicnts
and vnderstandings mvolving dozens of participants in JEDEC, the importance of Respondent’s
inventions and the existence of alternatives, and network effects and manulactoring “lock-in™ in
the computer industry.

Alrhough Respondenr does not know what discovery Complaint Counsel have already
complewed in thelr 2-ycar investigalion, il is clear that Respondent will require substantial
discovery in order to preparc for trial. Thes discovery will include:

®  Document requests: Respondent needs broad document discovery from FEDEC and

other third parties reparding 1s5ucs such as what was said and understood about

IEDECs disclosure rules and Respordent’s inventions, whether therc werc any
altermative technoelogies that JEDEC might have chosen for the standards, license




negotiations and royalties, manufacturing processes and network and lock-in effacts,
and a host of related technical and economic marters. Much of this is likely to
include discovery from foreigh companies that are JEDEC members and, thus, will
likely necessitate tithe-consotning coffores o compel production of documents located
abroad. Judging from the volome of document discovery that the much narrower
private cases have required, thas thicd party discovery will be voluminous. And of
course, aller the documents are provided, the parties will have 1o process, index for
databasc purposes, review, and analvze them.

= [nterrovatories and requests for admission: As iy common for contention
itcrrogatorics and requests for admdssion, 1f 15 unlikely that the parties will be able to
complete this aspect of the necessary discovery until after they have conducted
substartial other fact discovery.

*  Depgsitions: Although Respondent cannot know at this early stage how many
depositions will be required, it scems clear that there will necd 1o be fifty to seventy-
five depositions, and perhaps many maore. (This estimate might he modest. One of
the important issues in the case concerns what was said at JEDEC mectinps and
understood about JEDEC's disclosure rules, A preliminary review of the pertinent
minules revealys thal wore than 300 dillerent peuple attended the JEDEC commites
meetings that Rambus attended and are potential witnesses on this issue alone.}
Many of the deposttions will be of forcign witnesses einployed by JEDEC members.
Depositions will be needed on the following criical issues, among others: JEDEC’s
disclosure requirements, non-infringing altermatives (or lack thereot) to Rambus’s
technology, the impact of JEDEC's standards in the marketplace, whether DRAM
manufacturers were in fact “locked-in™ to using Rambus's technology as a result of
JEDEC's adoprion of certain standards, and DREAN manufacturers” individoal
understandings regarding the scope of Rambus’s patents.

Complaint Counsel’s proposed discovery cot-off date leaves .appl'ﬂ)ﬂlllﬂtﬁl}’ 110 working
days From today to complete all of this discovery, Tt is difficult to see how that will be possible.
For example, even assuming that document discovery has progressed sufliciently to allow the
paries to begin aking depositions in carnest by mid-September — a very optiniistic assumption —
lcss than seventy working days would remain to complete the fitty to seventy-five or morc
anticipated depositions. In that event, depositions would have to be taken at a rate of at least one
per day every work day from mid-September untii the close of facl discovery, a virtually
impossible pace, especially given that almost all of Lhe depositions will be taken from third

rartics.



Respondent’s proposal would allow approximately 140 days for fact discovery — still a
very shott, and powntially Lo sherl, period given the breadth and complexiry of the case. There
ig mu good reasen to deny Respondent this time for discovery.

In their Motion, Complaint Counsel acknowledge “tle potential complexitics of this
casc” (Cemplamt Counsel’s Motion at 6) and da not dispute that Respondent needs a substantial
amount of tme-consuming discovery. Instead, Complaint Counsel argue that the four-and-a-half
weeks between Lhe close of {act discovery and the start of the hearing provided by Respondent’s
proposed Scheduling Order is insufficient, (See Complaint Counsel’s Motion at 6-8.) Complaint
Counsel’s proposed two months between close of fact discovery and the hearing, however, is
inconsisient with the very fnfef order on which they purpert to have based Lheir proposal.
Complaint Counsel grudgingly scknowledge this inconsistency, but seek to explain that away by
noting Lhat the hearing date in fusel was continued. (See Complaint Counsel’s Motion ar 8, n.3.)
Complaint Counsel draw Lhe wrong lesson from this extension. Although Your Henor did
cxlend the hearing date in the revised Inrel Schednling Order to which Complaint Counsel refers,
that Order also extended the date for close of discovery for a similar period, thus leaving the time
between the close of discovery and the hearing at just over threg weeks, The real lesson from
Inted 15 that expericnee showed that mote time was needed [ur discovery, not that more tme was
needad between the close of discovery and the hearing,

2. The Effect On Expert Discovery Of The Deadline For Fact Discovery.
Complaint Counsel’s primary justitication [or proposing the Decernber 20, 2002,
deadline for the close of [act discovery is their desire to have all fact discovery completed before

expert discovery begins. Complaint Counsel belicye thal i would be moere convenicnt if fact

discovery were [inished prior to embarking on expert discovery. Although such a scquence



might be desirable if the hearing dale were not just seven months away, that luxory cannot be
ailfonded here because most of that ome 15 necded [or fact discoversy.

Iy any cvent, Complaint Counsgel's proposal 15 not needed for even its staled purposs —
cfficient cxpert discovery. Even under Complaint Counsel’s proposal, initial expert reparts
would be due well before the close of fact discovery, Moreover, both partics have ample
incentive to complele all pertinent fact discovery hafore experl reparts are submitied and
depositions are compieted in order to ensure that their experts’ opinions cannot e faulted for
failing 1o take account of the relevant facts, Thos, while a laler date for the close of discovery
will give the partics more dme o complete all discavery, it should not interfere with expert
discovery.

‘The approach proposed by Respondent is neither uncominon nor unwicldy. In fact,
several of Your Honor’s recent Scheduling Crders 1n othar matters have adopted that approach,
including the very fatel Scheduling Order (see Attachmient A) whuch Complaint Connsel argues
Your Honor should follow here, See e re Polverem Holding, fac, (Dockel 6o, 92985,
seplarnber 10, 2001 Schedn)ing Order; fn ve Naturad Orvganics Inc. (Docket No. 92843,
Sepiember 27, 2000 Scheduling Order: /i re Intel Corp. (Docket No. 9288), July 14, 19938
Scheduling Ovder.!

3 The Limilstion On The Numhber Of Depositions Allowed Per Day During
The IMscovery Period.,

‘T'he first “Additional Provision” ineluded in Complaint Counsel’s proposed Order would
limit the partics Lo two dopositions per side per day. Although included in the name of

elliciency, this provision has the potentual to have the opposite etfect. It certainly cannol be

Just like Respondent’s proposal, the fizief Order called for fact and expert discovery 1o he
completed sinullaneous]y, afler all expert reports had been cxchanged.



harmaonized with Complaint Counscl’s proposed December 20, 2002, date for the close of Tact
discovery,

There ix little reason to believe that imposing an arbitrary limil of two depaositions per
sule per duy would make deposition discovery more cfficicnt. The efTiciency of deposition
discovery will be dictated by a host of factors, including deposition duration, deponent
availability, counsel availability, and flexibility of the partics. Limiling Lhe number of
depuositions that can be conducled on any given day only complicates matters and Lhreatens o
meke what will already be an orcrous and complicaled deposition schedule even more dilficult.’

Expecially in light of the magnitude of the discovery task facing Respondent, there is no
basis tor Complaint Counsel’s suggestion that permitting more flexibility for depositions will
give Respondent an incentive o delay depositions. To ihe contrary, Respondent has every
meentive W proceed with discovery as expeditions)y as possible so that it can prepare to defend
itself against charges that Complaint Counsel have spenl bwo years developing.

(0 any event, unposing the deposition wesrictions propused by Complaint Counsel in
coerjunciion with Ltheir proposed December 20, 2002, discovery cul off would be a recipe for
schedoling disaster. As indicated above, Respondent anticipales the need 1o rake at least Jfy o
seventy-five depasitions. If the December 20 deadline were adopied and the two deposition per
day limit were imposed, it would reqaire virtnally perfeet scheduling Lo ensure Lhal l]

depasitions weie taken in accordance with the Osder. Efficiency is nol served by itoposing such

=

rorexample, under Complaint Counsel’s proposal, Respondenl would not be able to take
three short depositions of employees of a single DRAM manutacturer oo the same day al the
samme location without pesmission [t Coruplaint Counsel, even though doing so would be less
burdensome on Complaimt Counsel than the perniitied taking of two [ull-day deposiions al
different locanons across the coualry.



artificial limits.” The betrer and more common course would be w have no soch Iimits and 1o
trust that the partics (with Your Honor's gouidance, il neecasary} will not abuse the process cither
by needlessly impeding multiple depositions or by necdlessly scheduling them on the same day.

CONCLUSION

For the foregeing reasons, Rambus, Ine. requests that Your Honor issue its proposed
Schedaling {rnder.

Respectfully submitted,
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Llay Palansky
Kenneth A, Bambergert
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Counsel [or Respondent Rambus, Inc.
*Aclualted in LA and XY only.

Duted: August 2, 2002

: Complaiat Counsel s sugoestion that the absence of a two deposition per party per day
iumitation would create “stafting difficnltics™ (Motion at 11} rings hollow m light of the fact that

ten different atlorneys have already entered appearances for Complaint Counsel in this casc.
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SCHEDLUTLING ORDER

It is HEREBY ORDERED that this malter shall proceed in aceordance with the following

Yeheduling Order:

by the expents

EVENT DATE

Answer filed T2
Exchange initial disclosures 50
Last day [or ixsuing dr:rcum\,m 1L£]ucsts 10 the parties B/30
Last day for igsuing pﬂrty mtcr‘mgatmm {except tor those related to requests /23
tor ’1dm155mn} o T
Comnlamt Connsel provides prelimimary witness List (excluding CKDL[’HJ 5/30
Respondent provides preliminary wilnass List {excluding experis) 10414
Complaint Counsel identifies expert(s) and exchange vita, Hsts of publications 18
and list of matlers in which any expert has estified under sath

' Complaint Counsel provides pmlnnlnar} rebuttal witness list {excludimg 1174
EX{MITE)
Respondent idenlifies experi(s) and cxchange vita, lists of publications and L1711
list of matters in which any expert has testified under nath
Rmpu:udull provides preliminacy rebuttal witness list (excluding experts) /18
Luast day 1o [1le THotions 1o compel regarding party discovery (excepl those 14790
refated to requests for admission) e ]
Complaint Connsel provides Expert Reports and preduces or identities
docurents and other writlen materials relied upon and congidered by the 11425
EXPErTs _ )
Lasi day o file requests for adinission 1249
Respondent provides Expert Reports and produces or identifies documents 1916
anc other weitten matesials relied upon and considered by the experts ’
Complaint Counsel provides Reburtal Expert Reports and produces or
identifies documents and olher written matenals relied vpon and considared 16

Lasl dlay 1o [ile motions Tor suaumary decision

1414




Lasl day 1o file motions w0 compel regarding responses to tequests [or
admission

1117
"Exchange proposed stipulations of law and fact, stipulations of authenticity L
| Close of discovery
. . . LT
Last day to file responses te motions to compel regarding requests for
admission o ~ .
Last day to file motions i lniee and propesed stipulations
1429
Exchanpe of linal exhibit and winmess lisls e
Last day o file responscs 1o molions [or summary decision 25
Exchangs responses Lo priopesed siipulalions of law and {act, supulations of 217
authenticity B
Meet and conler Lo resolve Bssues regarding proposed slipulations of law and 2112 - —[
| facr, stipulations of authenticity i i ]
| Last day to file (esponses 10 Motions i fisine | 24 !
| File and serve pretrial bets _!_ N —_|l
File final stipulatiens of law and fact and final stipulations of authenticity i —|
{addilional stipulations may be filed as agrecd between the parties or ag 'I 219
offered by the Administrative Law Judge)
| Tinal prehearing confercnee o 2421
| T1earing heging 2126

S50 ORDEELD this _ _ day of Angnst, 2002,

James P. Timony
Admmstratve Law Judpee
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SCHEDULING ORDER
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It is HEREBY ORDERED that this matter shall proceed in acgordance with the fol'owing

Scheduting Order:

T HVENT

~DATE,..

Exchange initial disclosures

July 20, 1998

Last day for issuing document requssts to the parties

August 10, 1998

Excharge of preliminary witness lists {excluding experts) with
deseription of proposed testimeny

Septernber 4, 1998

Last day for issuing party interrogatories [exu:ept for those related to
requests for admission}

Septermber D, 1998

Last day w ]2 motions (o compe! regarding responses to docmnent
regoests issued to the parties

September 16, 1998

Last day to fle responses {0 motions to compel regarding document
requests issued to the parties (no reply briefs will be permitted absent
an order of the Administrative Law Judge)

September, 23, 1998

Last day for taliing Rule 3.33(¢) depositicos of Respondent [ntel

September 30, 1998

Exchange of preliminary rebuttal witness list {exciuding expers) with
description of proposed testimony

October 5, 1998




T T L
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" DATE.

Last day to identify expert(s) and exchange of vita, lists of publications
and list of matters in which any expert has testified under nath

Qcrober 13, 1998

Last day 1o file motions o compel regarding party miterrogatories
{(exxcept for those related to requests for admiszion)

Qciober 16, 1998

Last day to file responses to motions to compe! regarding party
mterrogatories (except for those related to requests for-admission)

October 23, 1558

Parties exchange Expert Feports and produce or identify documents
and other wiitten materials relied upon by the experts in his orlier
anglvsiz or conclusions

November 2, 1998

Partics exchange Rebuttal Expert Reports and produce or identify
_documents and other written materials relied npon by the expents in his
or her aralysis or conclusions

Last day to file requests for admission

Nowvember 73, 1998

Last day to file metions to compel interrogataries elated w requests for
admission

December 7, 1933

Last day for third party depositions other than of cxperts

December 11, 1958

Excharge proposed stiprelations of law and faet, stipulations of
enthenticity

Last day to file responses to mations 1o compel interrdpatories related
o requests for admission

December 15, 1908

Last day for flling motions for summary decision

December 18, 1998

Close of discovery, including experns
bExchange final exhibit and witness hists

December 23, 1998

Fite motions ir lmine

File responses (o motions for swmmary decision

December 29, 1998

Exchange responses 1o propased stipulations of law and fact,
stipulations of awthenticity

Decamber 30, 1998

|

File and scrve pretrial briefs

January 4, 1959




v NPT

“CEVENT : “TTDATE

Meet and confer 1o resolve issues regarding proposed stipnlations of Jamuary 5, 1995
law and fact, sipulations of awthentizity

File responses to motions in fintine January G, 1999

Fil¢ final stipulations of taw end fact, final stipulatiofs of authenticity § Jaouary 8; 1599
{additional stipulations may be filed as agreed between-the partics or as
ordered by the Administrative Law Judge)

' Final preheening conference Japitary 11, 1999

2,

Hearing begins Famuaty {3, 1999

ADDITIONAL FROVISIONS

1. No more than two depositions per side shall be conducted on arty day, unless
atherwise agreed by the parties or ordered by the Adognistrative Law Judge,

2. Compiiance with the scheduied end of discovery requines that the parties serve
subpoenas and discovery requests sufficiently in advance of December 23, 1998 that all
zesponses nd objections will be due on or before that date, unless otherwise noted. Unlessa
subpoena or discovery request specifically identifies each document it seeks {e.g, Widget
Corporation's 1957 Annual Report), the retmmdrespenss date shiall be reasonable and. at least ten
(11 days after the dae on which the subpoena-qr discovery request issuss or is served.
Additional ciseovery shall be permitted onky for good cause upon application o #hd approval by
the Administtative Law Judge or by agreement of the parties, including any third party discovery
tn the event that the opposmg party fails to dhisclogethe identity of & thitd party thet may have
informnation that may be mlevant o thils proceeding in a imely manner in tegponse to-a discovery

request

3. The preliminary and final withess Irsts shall represent counsel's good faith dezigmation
of all pctential witgesses, Additlonal witnesses may be added afler the submission of the fing
wittiess lists under the following circnmstances:

(a)
(b}
i)

{d)

by agreement af counsel with notice to-the Administrative Law Judpe;
by order of the Admmistrative Law Judge upon a showing of good canss;

il the ifentity of the petson or the relevance of the information to be provided
were not reascuably known at thetime the final witress lisis were served; or

if needed, 1o awhenticae or provide evidentiary foundaticn for documents in

3



dispute, with.astice 1o the oppEg party-and the Adniinisrarive Law Judge.

A party seeking 1o add wimesses shall promiptly notify the othor parties of its mtention to
do 50. Opposing counse! shall have a reasonatile amount of time to subipoena docutnents from
and depose any witness added to the witness list pursusnt to this paragraph, even if'the discovery.
takes place during the bearing, Such discovery shall not be subject 1o the scheduling or notice
provisions of paragraph 1 or the minimuam return/resppnse period for subpoenas/discovery.
requests of paragraph 7 uniess otherwise ordeted by the Administrative Law Judge.

F 4. The preliminary and final exhibits ligt shall tepresent counsel’s good faith
designations of all trial exhibits other than demonstrative, illusiative, or summary exhibits,
Additiona! exhibits may be added after the snhinission of the final {ists-ender the following
chrelmstanees:

(a) by agreement of counsel with aatice to the Administrnive Latw Judge,

Co s oy

(b} by order of the Administrative Law Judge upon a shawing of good cause;

{z) if the extiibit gr the relevance of the information to be provided were not
reasonably known at the time-the preliminary lists were served; or

(d)  where necessary for purposes of inpegchment

5. At the time an expett is first listed s a withess by & party, the party: will provide to-the
other party:

{a)  matzrizls fully describing or identifying the backgronnd and quallfications of the
expert, and all prior cases in which the expert has testified or been deposed; aml

b (b)  transcripts of such testimony in the possession, cusiody er-coittrol of the histing:
party or the expery

6. The parties shall:provide for each expert witness an Expert Report containing the
informativn required by Rule 26¢a)(2)(B) of the Federal Rules of Civil Proesdurs. The parfies
shall egoperare in scheduling the depositions of any rebuttal expert witnessss, whose depositions
! may be taken, if necgezary, danng the hearing in this martter.

; 7. Tt shall be the responsibility of a patty desighating an expert witness ¢o ensure that the
i expert wimess is reasonably available for deposition-dining the six-week perfed immediatcly
preceding the iast date for expert depositions.

8. All papers shall be served by hand or ficsimile by 6:00 p.nt. on the designated dae.
Hand deliveries shall be to Complaint Counsel John O*Hara Horsley, Federal Trarle
Comrission, 601 Peonsylvatia Ave, N.W., Room 5-3303, Washingion, D.C. 20580, and to




_—*____—_——

Respondent’s counsel Joseph Kattan, Gibsor, Dum- & Crutcher LLEP, 105¢ Connection Ave,,
N.W., Suite 900, Washington, D.C. 20036-3305. ATl delveries by facsimile skall be followed:
promptly by delivery of an otiginal by hand or by [1.5. mail, fitst-class postape prepaid [t shal)
be the ohlization of the eemving:party to ensura that exrvice by facsimils has been effected.

9. All pleadines, motions, supporting bricfs, objections to-discovery, responses to
discovery, exhibit lists, witness [ists, privilege (Ists, mastér lists of documents provided, expen
reports, and stmitar marerial sheil be provided in hard copy (paper) and.on a 3.5 floppy disk in
Microseft Word, WordParfeer, Micmsoft Excel, or Loti 1-2-3 format if the party or its cyuhsel
uses gne of these proptams 3 generate the docoments: described in this paragraph.

10. The procedure for the marking of exhikiTs is as follows: 2 ong-page gxhibit is
designated, e, CX-1 (for complaint counsel], £%-1 (for respgndent’s counsel). [Fithere is
relevant matter on the back of a page, the extitbit is marked ©X-1-A {or the fiont side st CX-1-
B.for thi=back side. Capital letters pust be used in marking, In the event the documen: has
many pages which are not bound together, each paps and each back: gide of each page containing
relevant matfer must be numbered CX-1-A throuph CX-1-Z-1. {teme thereafier are nitnbered.
CX-1-Z-2, 2-3, Z-4, etc., as netessary.

C e

fames P. Timony ]LL
Chief Administrative Daw Judge

Dared: July 1'%, 199%
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CERTTFHCATE OF SERVICLE

1, Llay Palansky, hereby cortify that on Awgust 2, 2002, T eaused & true and correct copy
ol Reambus tnc.’s Motion Jor Enivy of Scheduting Order w be served om Lhe {following persons Ly

hand delivery:

Hon. James P Tunony
Adminjstrative Law Judge
Tederal Trude Commndssion
Room H-112

600 Peonsvlvania Avenue, NW
Washinglon, DC 205280

Donald 8. Clark, Secretary
Federal Trade Commission
Room H-139

GO0 Fonnsvlvania Avenue, W
Washington, DC 20580

Joseph J. S1mmons

IMrzctor, Bursau of Competition
Foderal Trade Commission
Eoom H-372

a0 Peansylvania Avenue, NW
Washinglon, DC 20280

Malealm L, Cart

Attorney

Federal Trade Commissions
Hoom 3035

011 Poonsvlvania Avenue, N'W
Washington, DC 20580

b, Sean Royall

Dyeputy Director, Bureau of Competition

Foderal Trade Commission
Room H-378

600 Penngylvania Avenue, NW
Washington, DT 20330

Eichard B. Dagen

Assiatanl Dircctor

Bureau of Competion

Federa' Trade Comomission
600 Pennsvlvania Avenue, N'W
Washington, DC 20550

Genlirey D, Oliver

Deputy Assistanl Direclor
Burcan of Campetition

Foderal Trade Commission

601 Pennsylvama Avenue, NW
Washington, D4 20580
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