UNITED STATES OF AMERICA
BEFORE FEDERAIL TRADE COMMISSION

In the Matter of

RAMBUS INCORPORATED, Docket No. 9302

4 corporation.

COMPLAINT COUNSEL’S MOTION
F'OR ENTRY OF SCHEDULING ORDER

Over the past two wicks, Complaint Counsel and counsel for Respondent Rambus Inc.
| {“Rambus”} have conferred together relating to the scheduling of prehearing events and activities

in this case. These discussions have succeeded in narrowing the parties’ dilferences on
scheduling-related issues. yet unfortunalcly 2 few significant arcas of disagreement remain —
specifically, (1} the appropriate date for completing lact discovery; {2) the timing of expert
discovery and the extent to which il should overlap with fact discovery: and {3) the extent to
which the parties” ability to take nmltiple deposilions in a single day should be linited. Until
these questions are resolved, it appears the partics will be unable to agree upon a proposed
schedule to subimil {6 Your Honor. Once these issucs have been resolved, however, both sides
have expressed confidence in their ability to work out any remaining scheduling disagreements.

As the record will show, throughout the recent scheduling discussions Complaint Counscl
hag repealedly souglt to accommoedate Rambus’s concerns by modifying its own proposals to
incorporate provisions and dates morc suitable to Rambus, Complaint Counscl belicves that its

final scheduling proposal scts forih a rcasonable and sensible ealcndar for prehearing proceedings



in this case. Among other things, it allows armple time for fact discovery; embodies a logical and
cfficient approach to the sequencing of fuel and cxperl discovery; and places reasomsble limits on
deposition discovery (7 e, twe depositions per side per day, unless otherwise ordered or agreed}.
By this motion, Complaint Counsel thercfore roguests that Your Honor entzr the Proposed
Scheduting Order appended hereto ag Attachment A. Although Rambus continues 1o disagree
with ccrtain aspects of this proposed order — principatlly in relation to the three issues highlighted
ahove —we submit that Rambus’s concerns are not well founded, and that Rambus’s altemative
scheduling proposals would necdlessly tnject complication and inefficiency into this proccoding.
A Overview of Counsel’s Scheduling-Eelated Discussions

Complamt Counsel inftiated scheduling discussions with Rambus’s counsel by proposing,
on July 24, a schedule (see Attachment B} that closely tracked the original prehearing schedule
that Your Honor enterad in the futef matter but allotted additional days to complete certain
prochearing tasks. As compared to the ongimal frfel schodule, for instance, our initial proposed
schedule incorporated 27 additional days between the date for cxchange of initial disclosurcs
{August 5} and the proposed hearing date (February 24).

Following an mitial confercnce, on July 27 Complainl Counscl proposed a revised
schedule (see Attachment C) that sought to accommadate vartous concerps raised by Rambus’s
coumsel. For example, m response to Rambus's concems, our revised scheduling proposal
extended by 1-2 weeks the proposed dates for gach of the following events:

. the exchange of preliminary witness lists (from September 23 to Septemiber 3()
and preliminary rebuital witness lists (from Qctober 13 to Oclober 25);

. the close of both nen-cxper discovery (from December 13 to Decemnber 20) and
expert discovery (from January 10 to January 24);



. the exchange of Rebuttal Expert Reports {from Deccmber 20 to Tanuary 3);

. the deadling for filing motions for summary decision (from January 3 to January
16) and responses thereto (from January 27 to February 5); and

. the deadling for filing pretnial briefs {from February 7 to February 17).

In addition, Complaint Counsel’s revized scheduling proposal extended by several days the
proposed dates for the final prehearing conference (from Febroary 18 to Febroary 21) and the
hearing start date {from February 24 10 February 26).

Shartly after transmitting this revised scheduling proposal to Rambus’s cnunsel;
Cotnplaint Counsel, on JTuly 29, alzo proposed a sef of additional scheduling order provisions {(see
Attachment [}). Therzafter, counsel fot both parties spoke once more, at which time Rambus’s
lawyors provided their input on these “additional provisions™ and ymade further suggestions
regarding the prehearing schedule, One of Rambus’s primary sugeestions was {hat the deadlines
for identifying fact and expert witnesses and providing expert reports be staggered, such that the
deadlines applicable to Complaint Counscl would precede by a week or more the deadlines
apphicable to Rambus, In response to that discussion, on July 31 Complaint Counscl revised ils
proposed scheduling order once again {see Attachment E), incorporating Rambus’s proposal to
stagger certain witness identification and expert deadlines. Complaint Counsel, at that time, also
agread to the vast majority of Rambus’s suggcsted changes to the “additional provisions™ portion
of lhe proposed order.

The Proposcd Schedoling Order attached to this motion (Attackment A) is substantially
identical to the July 31 draft order (Auachment E), with two very minor differcnces. First, ar the

request of Rambus’s counscl, we have extended the proposed deadline Tor filing motions for



summary decision by three days, from Tannary 10 to Jannary 3, Correspondingly, we have also
extended the deadline for {iling responses to motions for summary decision by three days, from
Tebruary 3 to February 8. Sceond, responding to concerns raised by Rambus we have deleted
from the “addilional proviziens™ portion of the proposed order a one-sentence paragraph —
paragraph & of the July 31 draft (see Attachment E) — which read, “Expert withesses shall net be
permitted to testify to opinions and conclusions other than these set forth in their expert reports.”
As Rambus’s coungel pointed out, this paragraph was unncecssary given that the Commission’s
Eules of Practice themselves expressly provide that expert reports “shall contain a complete
statement of ali opinions {o be expressed and the basis and reasons therefor . . .. Rule
3.31{bY3).

Particulariy in light of the various conceszions that Complaint Counsel has made to
accommmodate Rambus, we belicve that the proposcd scheduling ordor is eminently reasonablc.
Nevertheless, in a final attempt to secure Rambus’s agresment on 2 prehearing schedule fo
propose to Your Honor in temarrow?™s schedubng conference, lale veslerday aliernoon {July 31)
we offcred o revise our proposal once again. The proposal was designed to address all three of
the remaining areas of disagreement discussed below —that is, (1) the appropiate date for -
corapleting fact discovery; {2) (he iming of expert discovery and the exient to which it should
overlap with fact discovery; and (3) the extent to which the parties’ ability to take multiple
depositions in a single day should be limited. Specifically, to accommodate Rambus, we
proposed that the cut-off date for fuct discovery could be extended to early January, timed to
coincide with the deadlinc for serving rebuttal expert reports, provided that Rambus would agree

to the same limitation on depositions that Your Honor ordered in Intel — namely, no more than



two depositions per side per day, unless otherwise ordered or agreed. Rambus rcjccted this offer,
insisting (1% that it should be permitted to conduct at least three depositions per day; and {2) that
both fact and expart discovery shouvld continue through the latest possible date, or essentially one
menth prior to the scheduled hearing. Considering that Rambus has rejected Complamt
Coaunsel’s [inal offer, and that the offer was made in & spirit of ultimate compromise in hopes ol
secnring an agreement, we have clected not to include these features in the proposed order
accompanying this motion.'
B. Remaining Areas of Disagreement

As noted above, in lght ol the various changes that Complaint Counsel has madc to its
own scheduling proposal to respond to Rambus’s concerns, Rambus’s remaintng differences with
our proposed order are few, and mainly revolve around three issues, We will explain below why,
as to each of these issucs, we believe the approach taken by Complaini Counscl’s proposed order
should be preferred over Rambus’s altemwuative proposals.

1. Cut-Off Dhate for Fact Discovery

Complaint Counsel originally proposed that fact discovery in this matter be concluded by
Drecember 13 (see Attachment B).  We later agreed to cxtend that deadline to December 20 {see

Attachment C), which is the same date provided for the close of fact discovery 1n the proposed

! In making this final offer, Complaint Counsel was mindful of the faci that extending
fact discovery this late into the prehearing schedule could result in various scheduling
complications, which in tum could impact Your Honor’s ability to resoltve this matier in
accordance with the Commission’s rules. We made the proposal nonetheless, on the assumption
that Your Honor might prefer that the parties agreed upon a single proposed schedule for your
consideration. For reasons addressed below, given that our hopes of reaching agrecment with
Rambus were not tealized, Complaint Counscl belicves that it is more sensible and rcasonable to
revert back to & proposed schedule that would require fact discovery 1o be concluded by late
Decermber.



order. On the other hand, Rambus proposes to conclude fact discovery morng than & month later —
on January 29, Indecd, Rambus proposes January 29 not only as the date for concluding lact
discovery, but also as the date for concluding expert discovery. See Rambug’s Proposed
Schedule ( Attachment F). That is, under Rambus’s proposed schedule, fact and expert discovery
wonld continue simultaneously through the very end of January 2003, which is less than one
meonth prior to Complaint Covnscl’s proposed hearing start date (February 26). Putting aside for
the moment our concerns with Rambus’s proposal to conduct concurrent fact and expert
discovery, we have independent reasons for opposing a late-Janvary fact discovery cut-off, and
for favorng our alicrnative proposal to conclude fact discovery in late December, immediatsly
preceding the year-end holidays,

Concluding fact discovery in this matter by lat2 December is, we helieve, hath realistic
and consistent with customary practice in Part 3 litigation. As to the latter point, we would notc
that sur preposed scheduling order allows only slightly more than eight {8) weeks between the
clnée of fact discovery (Decamber 20} and the proposed hearing start date {Febreary 26), with the
first two weeks of that eight-week paiod obviously coinciding with the holidays. In our view,
maintaining a period of at least this lenglh between the close of fact discovery and the hearing
start date will be quite important in terms of assuring adequate time to compleie other preheaning
activities (e g., expert depositions, summary decision briefing, preirial bricks, ¢te.) and to prepare
for what we cxpeet to be a lengthy, and at times complex, hearing. Particnlarly when taking into
account the potential complexifies of this case (e.g., the presentation of technical testimony
conceming memory design and architecture), our proposal to reserve eight weeks betwesn the

conclusion of fact discovery and the stur! of the hearing is sensible, and if anything may border



on being overly aggressive.

In the fhree Tenors malter, which Rambus’s counsel has itgelf charactenzed as far less
complex than this case,” Your Honot's original scheduling order allotted more than nine (9)
weeks hetween the closc of fact discovery and the hearing start date. In a revised scheduling
order, Your Honor later extended this peried to more than ten {10) weeks. Likewise, in another
recent Part 3 case before Your Honor — Matural Crgamies — the original scheduling order allotied
more lhan twelve (12} weeks between the close of facl discovery and the hoaring start date. By
comparison, Rambus’s scheduling proposal would allow only four {4) wecks botween the close
of fact discovery (Jamuary 20) and the hearing start date proposed by Complaint Counsel
(February 26). This schedule simply would not provide sufficient fime 1o permit the orderly
completion of prehearing activities, even assuming — as Complaint Counsel does — that all
eounsel will work as elficiently and expeditiously as possible, consislent with the Commnission's
Part 3 rudes. It is inevitahle, we fear, that any schedule that =0 scverely troncates the time
between the close of fuct discovery and the hearing start date will ultimately prove unrealistic,
necessitatng later scheduling adinstmenis, and thereby undermining the Commssion’s directive
that Part 3 proceedings “be conducted expeditiously” with “every effort” being made — by
“counsel for all parlies™ — “to avoid delay.”™ Rulz 3.1,

Rambus’s proposed schedule, in our view, is a recipe for failure. That 1s, Rambus

proposes to set this case at the cutset on a course (hat is destined to lead to further scheduling

? Rambus’s lead trial counsel in this action — Munger, Tolles & Qlson — was also lead
trial counsel for the respondent in Three Terors.

¥



complications and wnavoidable delay.’ Rambus’s proposed schedule — by extending to the last
possible moment the deadline for completing fact discovery — also creates incentives for counsel
to be dilatory in pursuing nceded discovery. 3y comparison, Complaint Counsel’s proposed
schedule provides {although just barely) a realistic period of time between the close of fact
discovery and the heaning start date, and thereby minimizes the likelihood of future scheduling
complications. While 1 is true (ral Complainl Counsel’s proposed schedule places pressure on
all counsel to move more cxpeditiously to complete fact discovery, this is preciscly what the
Commission’s Part 3 rules demand.

For all of these reasons, Complaim Counssl urges Your Honor 10 approve the schedule
proposed by this motion, specifically inchiding the December 20 date for concluding all fact
discovery.

2. Overiap Between Farct and Experc Digcovery

The second significant area ol dissgreement between Rambus's counsel and Comnaplaint
Counsel, o5 it pertmins to the proposcd prehearing schedule, concems the extont to which fact
discovary and expert discovery should be conducted simulianeounsly. Rambus’s proposal is that
fact and expert discovery continne on parallel tracks through the very end of January — again,
roughly four weeks before the proposed hearing start date. Complaint Counsel’s proposal, by
contrast, would entail both parties providing expert reports while fact discovery is still ongeing —

Complaint Coungel’s initial expert reports being due November 23, and Rambus’s being due on

* While Rambns ruighl point to the frtel case as example of a matter in which faet
discovery was permitted to extend closer than eight weeks to the hearing start date, as Your
Honor knows, the scheduling order in frtel ultimately was revised, extending the hearing date by
an additional six wecks. As stated above, Complaint Cotmsel’s proposed schedule was designed
in hopes of avoiding futnre scheduling exlensions of the sort that became necessary in futel.
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December 16 — with the deadline for the final sef of expert reports ( Complaint Counsel’s rebuttal
expert reports, due January 63,% and the period for all expert depositions, both falling after the
closc of fact discovery, culminating in the close of expert discovery on January 27.

The merits of and logic behind Complaint Counscl’s proposed approach to scheduling
expert discovery are, we belicve, sell-evident. There simply can be no guestion bul thal experl
discovery will procesd more smoethly if (as Complaint Counsel proposes) all fact discovery is 1o
be completed before the final set of expert reports iz produced and all experts are deposed.
Logistically, it would be cxecedingly difficult to have expert and fact discovery proceeding
simultaneonsly up to four weeks before the hearing start date. Logistics aside, an oven groater
problem inherent in Rambus’s proposal is that experts may end up being deposed before fact
depositions — material to that expert’s testimony — arc even taken. This scenario, which frankly
is almost mevitable under Rambus’s proposal, would undermine the finality of the expert reports,
which is something the Commigsion’s rule expressly conlemplate. See Rule 3.31{b)}3) {expert
reporis “shall contain a complete statement of all opinions to be expressed and the basis and
reasons therelor . . ..7). It would also likely lead o experls having to be deposed more than
onee, with the follow-on depositions neccssarily ocetrming after fact discovery 1s finally closed
(January 29, under Rambus's proposal}, with the likely consequence of causing delays in the

prehearing schedule.

* As noled above, the staggered approach to expert depositions, whersby only Complaint
Counsel 1s required to produce rebuttal expert reports, 1s something that Rambus’s counsel
specifically requested and that Complaint Counsel acquiesced to (thereby modifving its oripinal
scheduling proposal) in hopes of reaching a scheduling agreement. '

9



As with Rambus’s proposal to conclude fact discovery 1n late Januwry, Rambus's
proposal to have expert discovery run concurrently throughout the fact discovery period shikes
ns ag unrealistic, inefficient, and calculated to lead to eventual delays in the scheduled hearing,
Complaint Counsel’s proposal to stagger fact and expert discovery is, we believe, a far more
sensible approach to sequencing prehearing activities and 1s far more likely to permit this case to
proceed on track to the scheduled hearing date.

3. Limits on the Number vl Depositions That May Be Taken Per Day

The final arez of sigmificant disagrcement between Complaint Counsgl and Rambus™s
counsel concerns the narber of depositions either side m.a}r take per day. Complaint Counsel’s
original proposal was that no more than two depositions in total be conducted per day, regardless
of which parly noticed the deposition. See Attachment I3 In responsa to Rambus’s concems, we
later modified this proposal to provide that both sides would be permiticd to take up to two
depesitions per day, thus alowing for as many as four depositions to proceed on any single day.
See Attachment E.* This is the same approach envisioned by Complaint Counsel’s proposed
order. As we understand 1t, Rambns’s pesition is that it will not agree to limit the number of
depositions to anything fewer than three depositions per side per day, or a potential total of six
depositions per day.

QOur reaction to Rambus’s proposal of permiting as many as six depositions to go forward
on any given day is that it is pnreasonable. At a minimum, we do not believe that Rambas either

has demonstrated or could persuasively demonstrate that such an extraordinary number af

* As noted above, this is precisely what Your Honors scheduling order provided in the
Inrel litigation.
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sitnultaneous deposition tracks is warranted in this case. The only example that Rambus’s
counsel has sugyested as possibly Justifying such au approach is Lhe hypothetical scenaro in
which Rambus is sccking to conduct several relatively short depositions of a mven company’s
employecs on a single day in a single location. As we have acknowledged to Rambus’s coungel,
it may well be in the interests of all concerned — Rambus’s counsel and Complaint Counsel alike
— to agree to three depositions per day by a single party in such circumstances. Yeti such
situations are not likely to arise often, and in cur view it would be better to address them ona
case-by-case basis, cithor by agreement o, if necessary, by motion.®

Our primary concem with Rambus’s proposal of allowing six depositions per day on any
given day — in addition to the obvious staffing difficulties it might create for Complaint Counsel
—1s that, once again, it creales incentives for delay and simply invites mefficiency. Knowing that
it conld, by right, schedule as many as fhree depozitions per day, Rambus might be tempted to
delay noticing up depositions unti! later in the discovery period, confident that it would still be
able 1o complets any needed discovery. By contrast, a more reasenable default rule of two
depositions per day per side is likely to discipline counsel into being more efficient in the "+ -
scheduling of depositions, resulling in a beuler spacing of discovery across the available period
and reducing the likelihood of large numbers of depositions being clustered at the end of the
peried, which again is something that could put pressure on the overall prehearing schedule,

leading to unnecessary and avaidable scheduling delays.

" To reiterate, Complaitit Counsel’s proposal is not to place an absolute limit o
deposilions to two per day per party. Rather, our proposed scheduling order provides that this
limitation shonld govern by default where the Administrative Law Tudge has not ordered, and the
partics have not agreed, to additional depositions on a single day.

11



CONCLUSION

For all the above reasons, Complaint Counse! respectinlly requests that Your Honor enter

a prehearing scheduling ovder n the forn reflected in Attachment A to this motion.

Respectlully subrnitted,

S

M. Sean Royall
Geoflrey D. Oliver
Malcolm L. Catt

BURFAU OF COMPETITION
FEDERAL TRADE COMMISSION
Washington, D.C. 20550

(202) 326-3663

(202) 326-3496 (facsimile)

COUNSEL SUPPCETING THE COMPLAINT

Dated- August 1, 2002
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CERTIFICATE OF SERVICE

I, Hiramn R. Andrews, hereby cerfify that on August [, 2002, | caused a copy of the attached
Complaint Connsel’s Mation for Entry of Scheduling Order te be served upon the following
persons by hand delivery or Federal Express:

The Honorable James P. Timony
Chief Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Ave., N.W,
Washingien, D.C. 20580

A, Douglaz Melamed, Hsg.
Wilmer, Cutler & Pickering
2445 M Street NUW.
Washington, DC 20037-1402

Gregory P Stone

Munger Tolles & Olson LLP
335 South Grand Avenus
35" Floor

Los Angeles, CA 90071

Y/ S

Iliram R. Andrews







UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Watter of

RAMBUS INCORPCRATED, Docket No, 9302

a corporation,

[PROPOSED]
SCHEDULING ORDER

It ;s HEREBY ORDERED ihal this matter shall proceed m accordanice with the following

Scheduling Order:
EVENT DATE

Answer filed 729
Exchange inilial disclosures &6
Last day for issuing document requeste to the parties &30
Last day for iszuing party interrogatories (cxcept for those related to requests 9/23
for admission)
Complaint Counsel provides preliminary witess list (excluding experts) 9/30
Respondent’s Coumsel provides preliminary witness 1ist (excluding experis) 10714
Complamt Counsel ideniifies experls and provides vita, lists of publications, 10/28
and lists of matters in which any expert has testified under cath
Complaint Counsel provides preliminary rebuttal witness Jist {excluding 11/4
experts)
Eespondent’™s Counsel wdenhifies experi(s) and provides vita, lists of 1111

publications, and lists of matters in which any expert has testified under oath




Respondent’s Couwnsel provides prelimimary rebuttal witness {ist (cxcluding 11/18
ExXperts)

Last day to file motions to campel regarding pany discovery {except those 11/18
related to requests for admission)

Complain Counscl provides Expert Reports and produces or identifies 11725
documents and other written materials relied upon or considercd by the experts

Last day to file requests for admission 129
Respondant’s Counsel provides Expert Reports and produces or identifies 12/16
documents and ether wmitten materals relied upon or considered by the experts

Close of discovery other than experts 12520
Complaint Counsel provides Rebuttal Fxpert Reports and produces or identifies | 1/6
documents or other written matertals relied wpon or considercd by the cxperls

Last day for filing motions for surmmary decision 1/13
Last day to file motions to compel regarding reguests for admission 117
Exchange proposed stipulations of law and fact, stipulations of authenticity

Closs of discovery, meluding ¢xperts 1/27
Last day to file responses to motions to compel regarding requests for 1427
admission

Lasat day Lo filc motions in Fmeine and proposed stipulations 1/29
Exchange of final exhibit and witness lists 1/29
Hxehange responses to proposed stipulstions of law and fact, stipulations of 217
anthenlicity

Last day to file responses to motions for simmary decision 2/8
Mect and confer to resolve issues regarding proposed stipulations of law and 212
fact, stipulations of authenticity

Last day to file responses to motions in fimine 214
File and serve pretrial briefs 217
bile final stipulations of law and fact, and final stipufations of authenticity 2/19

(additemal stipulations may be filed as agreed betweetl the parties or as offered
by the Administrative Law Judge)




Final preheanng conference 221

Hearing begins 2126

ADDITIONAL PROVISIONS

I. No more than two depositions per side shall be conducted on any day, unless
otherwise azreed by the parties or ordered by the Administrative Law Judee.

2. Comphance with the scheduled end of discovery requires that the partics serve
subpoenas and discovery requests sufficiently in advance of the date for close of discovery that
all responses and objections will be due on or belore that date, unless otherwise noted. Unless a
subpoena or discovery request specifically identilies each document 1t seeks {e.g., Widget
Corporation’s 1997 Anmal Repait), the return/response date shall be reasonablc snd al least ten
{ L0} days after the date on which the subpoena or discovery request issues or is served.
Additional discavery shall be permitted only for good canse upon application to and approval by
the Adminisirative Law Judge or by agreement of the parties, including any third party discovery
in the event that the opposing party fafls to disclose the identity of a Unrd party that may have
information that may be relevant to this procccding m a timcly manner 1n response to a discovery
Trequest.

3. The prelimmary and final witness tists shall represent counsel’s good faith
designation of all potential withesses. Additional witnesses may he added after the suhmission
of the linal withess lists ondy under the following circimstances:

a. by agreement of counsel with notice to the Administrative Law Todge,
h. by order of the Administrative Law Judge upon a showing of good canse; or
C. if needed, to acthenticate or provide svidentiary foundation for documents in

dispule, with nolice lo the opposing party and the Administrative Law Judge.

A parly secking to add witnesses after submission of the final witness lists shall prompily
notify the other parties of'its intention ta do so, to facilitate completion of discovery within the
dates ol the scheduling order. Oppesing counsel shall have a reasonable amount of time to
subpacna documents for and depose auy witness added to the witness list pursuant to this
paragraph, even if ihe discovery tales place during the hearinpg. Such discovery shall not be
subject {o the scheduling or notice provisions of paragraph 1 or the minimum rcturn/ response




period for subpoena/discovery requests of paragraph 2 upless otherwise ordercd by the
Administrative Law Judge.

4, The preliminary and final exhibits list shali represent counsel™s good faith
designations of all wrial exibits other than demonstrative, 1llustrative, or summary exhibits.
Additional exlibits may be added after submission of the Gmal hsts only under the following
circumastances:

a by agresmnent of counsel with notice o the Adminisirative Law Judge;

b. by order of the Administrative Law Tudie upon a showing of good cause; or

c. where necessary for purposes of impeachment.

3. At the time an expert is first listed as a witness by a party, the party will provide to
the other party:

a. malerials fully desciibing or identi fyving the background and qualifications of the
cxperl, and all prior cases in which the cxperl has testificd or been deposed; and

b, transcripts of such testimany in the possession, custody or control of the hsting
party or the expert, subject to any confidentiality orders entered in prior litipation.

6. The parties shall provide [or sach teshifying expert wilness an Expert Report
containing the information required by Rule 26{a)2)(B)Y of the Federal Rules of Civil Procedure,
including all doctments and other written materials relicd upon or considered by the cupert in
formulating an opinien in this case. Each side may list (rather than produce) materials relied
upon or considered by expert witnessas, to the extent those materials have previously been
produced. Unless olherwise agreed by the parties, drafts of expert reports and notes taken by
expert witnesses nteed not be produced. In addition, writlen communications exchanged between
counsel and cxpert wilnesses need not be produced, provided they are nol independently subject
to discovery.

7. It shall be the responsibility of a party designating an export witness to ensire that
the expert witness is reasonably available for deposition during the six-week period immnediately
praceding the last date for expert depositions. Unless otherwise agreed by the partics or ordered
by the Administrative Law Judge, each expert witness shall be deposed only once.

8. Expert withesses shall not be permitted to 1eslily to opinions and conclusions
other than those set forth in their expert reports.

9. All papers shall be served on Counsel by hand or facsimile by 6:00 p.an. EST on
the designaled dale. Service shall be te Complaint Counsel, M. Sean Royall and Malcolm L.
Catt, Federal Trade Commission, 600 Pennsylvama Avc., WW., Room H-372, Washington, DC
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20550, and lo Respondent’s counsel, Steven M. Perry. Munger, Tolles & Olsen LLP, 335 South
Grand Avenue, 35" Floor, Los Angeles, CA 90071-1560 and A. Douglas Melamed, Wilmer,
Cutler & Pickering, 2445 M Sirecl, NW, Washington, DO 20037-1402, Al deliverics by
facsimile shall be followed prompily by delivery of an original by hand or overnight courier. It
shall be the obligation of the scrving parly to ensure that service by facsimile has been effzcled.

10.  Allpleadings that cite lo unpublished opinions shall include such cases as
exhihils.

11.  All pleadings, motions, supporting bricfs, objections to discovery, responscs to
diseovery, exhibit lists, witness lists, privilege hsts, master Lists of documents providad, expert
reports, and similar material shall be provided in hard copy (paper) and as e-mail attachmcits in
Microsoft Word, WordPerfeet, Microsoft Excel, or Lotus 1-2-3 format if the parly or its counsel
uses one of these programs to generate the documents described in this paragraph.

12.  The procedure for the marking of exhibits is as follows: a one-page exhibitis
designated, e.g., CX-1 (for complaint eoungel, RX-1 (for respondent’s counsel), If there1s
relevant matter on the back of a page, the exhibit is marked CX-1-A for the font side and CX-1-
B lor the back side. Capital letters must be used in markang. In the event the documents have
many pages which are not bound togcther, each page and cach back side of cach page containing
relevant matter must be numbered CX-1-A through CX-1-Z-1. Items thereafter arw numbered
CX-1-Z-2, 7-3, Z-4, eic., 35 Nnecessary.

QRDERED:

Tames P, Trmony
Administralive Law Judge

Dated:






From Seen Royall

Ta: dmelamed@wilmer.com
Date: 7124102 11:38AM

Subject: Ciraft pre-hearing scheduls
Doug:

The attached refiects our current thoughts on scheduling. This tracks very closaly the Intel schadule,
while adding in some additional time. YWe can discuss latar today.

Sean

M. Sean Royall

Deputy Directar, Bureau of Competition
Foderal Trade Comrission

800 Pannsylvania Avenue, NW
Washington, DC 20580

(202} 326-3663

(202) 325-2884 (fax)

sroyal@ftc.goy

oG Catt, Malealm; Odiver, Geoffrey



‘ Sean Royall - schedulewpd T ] ' B
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Totel Pate
EVENT _ DATE | {days udded)
Deadliae to [i]e answer (complaint filed 6/240) T
Exchange initial disclosures B T {16)
Last duy for issuing document requesls to the parties B30 B0 £20)
Exchange prelinuinary witness lists (sxcluding experts) with 9/20 9 (16)
description of proposed testimony
Last day to file motions 0 compe] reparding responses to 114 16 (18D
document requests issued to the parties
Last day for issuing party interrogatories {except for those related | 10711 90 [32)
to requests for admission)
Txchange of preliminary rebuttal witness list {exclusing experts) | 10723 1045 (207
with description of proposed testitnony
Tast day to identify expert(s) and exchiange vita, lists of 1028 1¥13 (15
publications and list of matters in which any expert has testifled
under oath
Lozt day to file motions to compel regarding party interropatories | 11713 10¢16 (31
{except those celated to requests for admission)
Parties exchange Fxpert Beports an produce or identify 11425 FL1I2(23)
documents and other winiten materials relied upon by the expe:is
in hiz ot her analysis o conclusions
Last dav to file requests for admission T12/9 11/23 {16)
Close of discovery other than experts 12413 12001 (2% |
Parties exchange Rebuttal BExpert Reporis and produce or identify | 12420 1123 (20
documents or other witten materials relied vpon by the experts n
his or her analysis or conclusions
Last day to fils motions to compel intarropatories related to 12:23 127 (18)
reouests for admission
Exchange propased stipulations of law and fact, stipulations of 1251 12715 (16)
| authenticity 1
! Last day to f1le respongzes to motions to compel interrogatonies
| related to requests foradmission | | .|
5 Last day for filing motions for smomary decision 173 12/18 (15)
1 Close of discovery, including experts 1710 12223 {18)
[ Exchange of final cxhibit and witness lists 113 12123 {21} i
| Fil motions in limine 1/2() 1272022 |
Fil: responses o moelivns for summary decision 1427 12/29 (29}
Exchange responses o praposed stipulations of law and faet, TR3 | 12/20(32)
stipulations of authenticity
_File and serve pretrial briefs A7 | 1434 |
Meet and conler to resulve issues ropurding proposed stipulations | 2710 1/5 {36)
of law and fecr. stipulations of authenticity




! Sean ﬁE@T—hgchedule.wﬁ-:

|
|
|
|
[
_f
[
|
|
!
|
.f
|
r
|
.f
r
|

= . T T e

et o=y —omereimrmmgime e e

File responsts W motiots in fimine 212 16 (37}
File final slipulations of law and fact, final stipulations of 2114 178 (37)
authenticity {additianal stipulations may he fited as agreed

betwzen the parties or ag oflered by the Administratnve Law

Judes)

TFinal prehearing conforcnce 218 111 (38)
Hearing hepins 2124 1712 {43)
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From: Seap Royall

To: dmelamed@wilmer.com; perrysmigmic.com
Data: FI2TI02 2:39PM

Subject: Revised scheduling order

Boug and Steve:

| have attached a revised scheduling order that seeks to accommoda’e various points that you all raised
yesterday, while alse retaining the aspects of our prior draft that we feel sfrongly about. We look ferward
to discussing this with you Monday marming. Also, we will want to take up sometims scon other provisicns
that arz likely to bo cncompassced by the scheduling order -- g.4., process-related issues involving
depositions, exhibits, expert discovery, stc.

Regards,
Sean

b1, Sean Rovall

Deputy Director, Bureau of Competition
Federal Trade Commission

00 Pennsylvania Avenuc, NW
VWashington, DG 20580

(202} 326-3663

{202) 326-2884 (fax)

sroyallgEftc gov

oC; Catll, Malcolm; Oliver, Geallray
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EYENT DATE

Deadline o ile anawer 7424
Exchange initial dhsclosuras &6
Last day for issuing document requests to the partics 8/30
Last day for issuing parly intorrowalonices (except Jor those related W reyuests 923
for admission}
Exchangs preliminary witness lsts {excluding expenty) 930
Last day to tdentify experts and exchange vita, lists of publications, and Iists of | 10/28
miatters in which any expert has testified under cath

| Exchange preliminary rebuttal witness [ists (excluding experts} 11/4
Last day to (ile motions to conipel regarding party discovery (except thase 11718
related to requests for admission)
Parties cxchange Expert Reports and produce or identify documents and othier 11:25
wrilten materials relied upon or considerad by the expeors
Last day 1o {tle requests for admission 124
Close ol discovery other than experts 12520
Parlies exchange Hebuttal Expert Reports aad produce or identify documenis or | 1/3

| other written materials relied upon or considered by the experts |
Last day for Thog metions Tor summary decision 110
Last day to file motions (o compeal nterrogatories related to requests for 1117
actnizsicn
Exchangs propesed stipulations of law and fact, and stipulations of authenbcity
Clese of crpert discovery | 1/24
Last day to file responses to motions to compel interrogatories related to | 127
requests for admission ;
Last day to file motions i fimine and proposed stipulations | B39
Exchangs of final exhibit and witness lists [/25
Last day to fils responses to motions for sunimary decision /5
Exchange responses to proposed stipalations of law and fact, and stipulations of | 2/7
authenticity
Meaet and confar to rezolve Issues regarding proposed stipulations of law and 212

fact, and sipulations of awthenticty | |
Last day 1o Tile responges to totous fr fimine 2/14
File and gerve pretrial briefs 217
Filg final stipulations of law and fact, zod fina] stipulations of authenticily 219
{additional stipulations may be filed as agread between the parties or as oficred
by the Administrative Law Judge)
Final prehearing conference 221
Hearing hegins 226
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From: Sean Royall

To: drelamedfwimer.com; pemrysmi@mio.com
Date: FI2902 5:0TPM

Subject: Scheduling wrder provisions

The attached incororates our last scheduling proposal {the one | sent over The weekend) in the form of
an order including additional provisions of the sort we would contemplate baing included in any arder in
our case. We would like to diseuss the additional provisions with yol on our next call.

Thanks.

M. Sean Royall

Deputy Director, Bureau of Competition
Federal Trade Cornnussion

800 Pennsylvania Avenue, NW
Washingtan, DG 20580

(202} 326-3662

{202} 326-2884 (fax)

gravalli@ite.gov

CC: Catt, Malcolm; Oliver, Geoffray
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UNITED STATES OF AMERICA
EEFORE FEDNERAL TRADE COMMISSION

In the Mater of Doclel Mo, 9302

RAMBUS INCORPORATTT,
a corporation,

SCHEDULING ORDER

It is HEREBY ORDTRED that this satter shall procecd in accordance with the following

Scheduling Order:

o EVENT DATE
! Deadlioe o fle aeswer 7429
! Fxchange inftial disclosures 876
i Last day for i2aung docament requests to the parfies B30
Last day for issuing party interrogatories {except for thoss related 1o requests 423
for admission)
Exchange preliminary witess liss (excluding experts) 9730
Last day to identify expert{s) and exchanpe vita, Iists of publications, and list of | 10728
matters in witich any expent hag testified under cath
Exchange of preliminary rebutial witness list {excluding experts) 11/4
Last day (0 file motions o compel repanding party discovery (except those 11/1%
related to requests for adnission)
Parties exchange Expert Reports and producs or idemtily documents and other P1725
written materials relied upon or considered by the experts
Tast day to fils requests for admission 1214
Close of discovery other than experts 12420
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Farties exchange Rebuttal Expert Reports and produce or identify documenis ur | 13
other wrilten materials relied upon or considered by the experts

T.ast ;iay for Gling mwlivng for surnmgry decizion 1410
L.aat day to file motions o eompe] interrogatories related to requests fr 117
arrnission

Exchange proposed stipulations of law and fact, stipulatinns of authenticity

Closc of discovery, including expents 1,24
Last day 1o file responses 1o motions to compel interrogatories related to L2
requests for admission

Last day to file motions én fimure and proposed stipulaticns e
Exchange of final exhibit and witness lists 1/2%
Last day to file responses to motions for suminaty decision 2i5
Exchange responses to proposed stipulations of kuw and fact, stipulations of 247
authenticity

File and serve pretrial brief: L 210
Meet and confer to resclve issues repanding pruposed stipolations of Taw and 22
fact, stipulations of authenticity

Last day to file responses to motions ix fmine 2414
File final stipulations of law and fact, and final stipulations of authenticity 2/17

(additionel stipulations may be filed as agreed botwcen the parties or as offered
. by the Administrative Law Judze)

I'init] prehesring conference NG

Hearing besring 2424

ADDITIONAL PEOY [SHOMNS

1. o more than two depositions shall be conducted on any day, unless otherwise
agreed by the parties or ordered by the Administrative Law Judge. The Parties shall produce
deponents within 20 days of notice of the deposition.

2. Compliance with the scheduled end of discovery requires that the partics serve
subpounias and discovery requests sufliciemly in advance of the date fir close of discovery that
all responses and objections will be due on or before that date, unless otherwise noted, Unless a
subpoena or discovery request specitically identifies each document it secks (e.g., Widget
{Corporation’s 1997 Annupal Report), the returnfresponse date shall be reasonable and at least ten
{10} days alter the date on which the subpoena or discovery Tequest issues or is served,
Additional diseovery shall be permitred only for zood cause upon application to end spproval by
the Administrative Law Judge or by agreewenl of the parties, including any third party discovery

2
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in he evenl thal the oppusing party [ails 1o disclose the identily of a third parly thal may have
informution that may be relevani to this proceeding in a timely manner in response 10 & discovery
request.

2 ‘The prebiminary and Anal witaess Bists shall represent counsel's good faith
designation of all potential witnesses, Additional witngsses may be added after the submission
of the final witness lists undcr the following circumstances:

a. by agreement of counsel with natice to the Administrative Law Judee;
b. by order of the Admmistrative Law Judge upon 2 showiag of good canse: or
. i neaded, to suthenticats or provide evidentiary foundation for doctirnents in

dispuie, with notice to the opposing party and the Administrative Law Judee.

A party seelong to add witnesses shail promptly notify 1he other parlizs of its Inlendion 1o
do 5o, to facilitate completion of discovery within the dates of the scheduling arder. Opposing
counsel shall have a reasonable amonat of time to sebpoena documents for and depose any
witness added to the witness list persuant to this paragraph, even if the discovery takes place
during the hearing. Such discovery shall oot be subject ta the scheduling or notice provisions of
paragraph [ or the mininwm returnd response pened for subpoena‘discovery requests of
paragraph 2 unless otherwise ordered by the Administrative Law Judge.

4, The preliminary and final cxhitits st shall represcai counsel's pood faith
desimations of all il exhibits olber (han demunstralive, illustraive, of summary exhibits,
Additional exhibits may be udded afler subimission of the final lists under the following
CITCUTIS AN Ces:

a. by agresment of counsel with notice to the Administrative Law Judee;

[+ by order of the Adiministrative Law Judgc upon a showing of good cause; or

C. where necessary or purposes of impeachment.

5 At the time an expert is first listed a5 a withess by a party, the pacty will provide to
the other parmy:

. materials fully deseribing or identifying ihe background and quahifications of the
expert, and all prior cases in which the expert has testificd or been deposed; and

h. transcripts of such testimony in the possession, custody or control of the listing
[ty or the expert.

o The parties shall provide for sach testifving oxpert witnicss an Expert Report

2
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coniginiog the information required by Rule 26(2)23B) of the Federal Rules of Civil Procedury,
including all documentis and other written materials relied upon or considered by the expert in
brmulating an opinion in this case. Fach side may list (rather thap pradioce) materials relied
upon or cotidered by expert withesses, to the extent those materialy have previously been
produced. Unless otherwise apraed by the pariics, drafls ol expert reports und notes taken by
gxpert witnessss necd not be produced. In addition, written communications exchanged between
counscl and cxped witnesses newd not be produced (provided they are not independently subject
i0 discovery) unlcss the expert s relying wpon any aspect of, or information included in, such
communication. The panties shall cooperale in scheduling the depositions of any rebutial expert
witnesscs, whose depositions may be taken, ifnecessury, during the hearing in the matter.

7. It shall be the respensibility of a party designating an expert withess to ensure that
the expert witness is reasoirably available for deposition during the six-week perind smnediately
precading the last date for expert depositions.

8. All papers shall be served by hand or facsimile by 6:00 p.m. on the designatet
date. Hand delivencs shall be 1o Complainl Counsel, b Sean Rovall and to bafcolm L, Car,
Federal Trade Commission, 000 Pennsylvania Ave., N.W ., Room H-372, Washington, T30
205380 and to Respondent’s counzel. ... All deliveries by facsimile shall be followed promptly by
delivery of an original by hand ar by LS, mail, first cluss postage prepaid. It shall be the
obligation of the serving party o ensure that service by facsimile has been effected.

9. All pleadings Lhat cite to unpublished opinions shall include sach cases as
cxhibits.

10, All pleadings, motions, supporting bAcis, objections to dizcovery, responses o
diseovery, exhibit {318, wiltnzss Hats, peivileps: lists, master lists of documents provide, expert
reports, and similar material shall be provided in hard copy (paper) and on = 3.5" floppy disk in
Microgoft Word, WordPorfoet, Microsoft Exeel, or Lotus 1-2-3 fonnat if the party or its counsel
usen one of these programs in generale the documents described in this paragraph.

11, ‘Ihe procedurs fior the marking of exhibits is a as follows: a one-pege exhibit is
desirmated, £.g., Cx=1 (for complainl counsel, RX-1 {for respondent’s counsel). Hf there is
relevant matier on the back of a paye, the exhibit is marked CX-1-A for the front side and
CX-1-B for the back side, Capital letlers must be used in marking. In the event the documents
have many pages which are not bound together, each page and each back side of each page
containing relevant matter mwst be numbered CX-1-A through CX-1-Z-1. Items thereafter are
numbered CX-1-Z-2, 2-3, Z-4, etc., as necessary.

ORIERED:

Tames P. Timony

ol ol g
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Administrative Law Judge

Lruted:
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From: Sean Royall

To! dimelamed @wilmer.com; perrysm@mte.com

Date: TIATI02 1:15PM

Subjact: Further revision of proposed scheduling order {with attachment)

Stave ord Thaur:

In light of our discussion yesterday, we have gone back and revisaed our proposed schedule and the
"additional provisions™ at the end of the proposed scheduling arder.

As for the schedule itself, we have made changes to accommeodate your preference for staggering the
identification of witnesses (both fact and expert) and the provision of expert reporta. After reviewing the
price sehedules gapraved by Judge Timnony that you idenlified, it appearad to us that two weeks was a
reasonsble aeriod of time for staggeting the deadliinas regarding identifiication of witnesses. With regard
to experts, however, we staggered the deadlimes by 3 wesks - i.e., your expert reports would be due 2
weeks after ours, and our rebuttal expert reports three weeks afier that {the last peried coinciding with the
year-and holidays).

In response (o concems you rased, we have also revised the adcilional provisions, adopting most of your
proposed changes. As for paragraph 1, we did delste the second zentence as you requested. We also
modified the first sentence to follow verbatim the appreach to ¢epositions that was approved by Judge
Titnony in Inkel - i.e., no more than 2 depositions per aide per day.

After discussing this, we have concluded that it probably wéuld be helaful to Judge Timony i we fited
sornething foslising him on the remaining areas of disagreemant. We expect that we wil have sometlhing
ready ta file tomorow marning. ' after reviewing the attachment you have any further thaughts or would
like to discuss the matter, please let us know.

Thanks,
Sean

M. Sean Royall

Deputy Director, Bureau of Competition
Federal Trade Commission

600 Pennsylvania Averue, NS
Vifashington, OC 20580

(202) 326-3663

(202) 326-2084 {fax)

srovalkihftc.gov

cC: Calt, Maleolm; Oliver, Geoffrey
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[(INITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISS10N

In the Mattar of Diockel Mo, 9302

RAMBUS INCORPORATED,

a corporatiarn,

[PROPOSED]
SCHEDILING ORDER

It is HEREBY ORDTERED that this matter shall proceed in accordance with the following

Scheduling Order:

. EVENT DATE
Answer flied Flie]
Exchanpe initial disclosures N
Last day for issuing docwment requests to the parties | 830
Last day for issuing party intertogatories (except for those related to requests | W23
for admizsion)

Complaint Counsel provides preliminary witness lst (excluding experts) B30

| Respondent’s Coensel provides preliyinary witiess list (exclnding experts) 014
Complaint Counsel identifies experts and pravides vila, hists of publicabons, 10428
and lists ol matters in which any expert has testified underoathe |
Cuamplarm Counsel provides preliminary rebultal witness bst {excluding 11:4
EXDErS)

Respondent’s Coungelidentifies expert(s) and provides vita, lists of 11/11
publications, and lisls of matters in which any expert hus testificd under oath
Bespondent™s Counscl provides preliminary relvital witness list (exclueding 11/18
CxHperts)

Last day to file motions o compel reparding party discovery (except those 1118
related ta requests ot admisgion)
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i Complamt Counsel provides Expert Feporis and produces or identifies 11/25
l documents and other written materials relied upon or considersd by the experts |

: Lasl day o (e reguests Tar admussion 12/4

i Eespondent’s Counscl provides Tixpert Keports and produces ar identilies 12416
| documents and other wntien materials relied upon or considerad by the experls

. Close of discovery other than cxperls 12420

Complaint Counsel provides Rebuttal Expert Reports and produces or identifics | 1746
documents or other wnitlen materials relicd upon or gonsidercd by the cxperts

Last dav for filing motions for summary decigion LA

Last day to file motions to compel regarding requests for admission 117

Cxchange proposed stivulations of law and fact, stipulations of authenticity

Close of discovery, Including experts 1427
T ast day to file responses to motions to compel regarding requests for 1527
adtnission

Last day to file motions i Hireine and proposed stipulations 127
xclhange of fnal exhbibit and witness lists 1/29
T ast day to file responses to metions for summary decision 25
Lxchange rezponses to proposed stipulations of law ané fact, stipulations of 277
authenicity

Meet and confer to resclve issucs regarding proposed stipulations of law and 212
fact, stipelations of authcnticity

Last day to file responscs to moions in fnine 214
File and serve prenial brefs 217
File final stipulations of law and fact, and final sipulations of authemticity 20

{additicoal stipulations may be filed as agreed between the partics or as eftticd
by the Administrative Law Judgg)

Final prehearing conferipes 2121

Hearing begins 226

ADDITIONAL PROVISIONS

1. Ko more than two depositions per side shall be conducted om any day, unluss
pilherwise apread by the parties or ordered by the Adpunistrative Law Judgs.

2. Complianse with the scheduled end of discovery requires that the parties serve
suhpoenas and discovery requests sufficiently in advance of the date for close of discovery that
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all responses and objections will be due on or before that date, unless otherwise noted. Unlesz a
subpocna or discovery request specifically identifies sach docwment it seeks (e, Widgst
Corporation’s 1%%7 Aanual Report), the renrndvesponse date shall be reasonable and at feast ten
(10% days atler the dute on which the subpoena of discovely request [55ues o i3 served.
Additional discovery shall be permitied only for good cause upon application to and approval by
the Administrative Law Judge or by agreement of the parties, including any thizd party discovery
in the event that the opposing party fails to disclose the identity of a third party that may have
informarion that may be relevant to this progecding in a Umely marmer it tesponse W a discovery
request.

3. The preliminary and final witness lists shall represent counscl’s good faith
designation of all potential witmesses. Addilivnal witnesses may be added aller the subrnission
el the final witness lists only under the following circumsiances:

a by agreement of counscl with notice 10 the Adminiytrativie Law Tudge;

b. by order of the Administrative Law Judge upon a showing of goud cause; or

if needed, to authonticate or provide evidentiary foundation for decuments m
dispate, with polive (o the opposing party and e Admministeative Ly Judwee,

=

A party seeking to add wilnesses afler submizsion ol the final witness lisis shall promptly
notify the other parties of its intention to do 8o, to famihtate complet:en of discovery within the
dates of the scheduling order. Opposmg counsel shall have a reasonable amoent of tome to
subpoena documenrs for and depose any witaess added to the witnzss hst pursuant 1o (s
paragraph, even if the discovery takes place durning the bearing, Such discovery shall not be
sibject to the schcduling or notics provisions of parageaph 1 or Lhe mimmum retem/ response
period for subpoenaddizcovery reguests of peragraph 2 unless otherwise ondered by the
Administrative Law Judge.

4, The preliminary and final exhibits list shall reprezent connzel’s pood [aith
designations of all trial exhibits other than demonstrative, illustrative, or sumnmary exhibits.
Additionzl sxhibits may be added aficr submission of the fimal listy only under the following
circumstances:

a. by agreement of counsel with notice 1o the Administrative Law Judge:

b. by order of the Admmistrative Law Judge upon a showmg of good cause; or

G where necessary for purposes of impeachment.

5. At the time an expert 15 frs! listed a5 a witness by a party, the parly will provide to
the gther party:
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a. materials fully describing or identifying the baclkground and gualifications of the
expert, and all prior eased in which the expert has testitied or bzen deposed; and

18 iranzceipts of such testimony in the possession, custody or control of the listing
party or the expert, suljest 1o any confidentiality orders entered in prior litigation.

6. The parties shall provide for cach testifying sxpert witness an Txpert Report
containing the information required by Rule 26(a)(2)(B) of (he Federal Rules of Civil Procedure,
inzluding all docurnenits and other written materials relicd upon or considered by the expertt in
formulating an opimion in this case. Each side may list (rather than produce) materials relied
upon or considered by cxpert wittieszes, to the extent those materials have proviously been
produced. Usless otherwise agread by the parties, drafts of expert reports and notes taken by
expert witnesses noed not b produced. In addition, written communications exchanged between
counsel and expert witnosses need not be produced, provided they are not independenlly subjiet
to discovery.

7. It shall be the responsibility of 2 party designating an cxporl wilness (o ensure that
the expert witness is rcasonably availabla for deposition during the six-wesk perjiod immediaiely
precedng the last datc for cepert depositions. Unless otherwise agreed by the parties or ordered
by the Administrative Law Judpe, each expent witness shall be deposed omly omer.

8. Expert witnesses shall stot be permiticd to testify to opinions and conclusioms
oher tien those set et in their expert reports.

9. Afl papers shall be served on Counsel by hand or facsimile by :00 pm. TIST on
the designated dale. Service shall be to Complaint Counsel, M. Scan Rovall and Maleolm T.
Catt, Federal Trade Commission, 600 Pennsylvania Awve., NW, Room H-272_ Washington, DC
20580, and 10 Respondent’s counsel, Steven M. Perry, Munger, Tolles & Olsen LLP, 335 South
Grand Avenue, 35% Floor, Los Angeles, CA 20071-1560 and A, Dovplas Melamed, Wilmer,
Cutler & Pickering, 2445 M Street, NW, Washington, DO 20037-1402. All deliveries by
facsimile shall be fpllowed pramptly by delivery of an original by hend or overnighl courier. It
shall be the obligation of the serving party to ensure 1hat service by facsimile bas been effected.

10.  Allpleadiaps that cite to unpublished opiniens shall include such cases as
exhibits.

11. AN plcadings, moetions, supporling briefs, objections to discovery, responses to
discovery, exhibit lists, witncss lists, privilege lists, master lists of documents provided, cxpert
reports, and similar material shall be provided in hard copy (papet) and as e-mail attachiments in
Microsoft Word, WordPerfect, Microsoft Excel, or Lous 1-2-3 format if the party or itz counsel
nzes one of these programs to generate the documents described in thiz paragraph.

12, The procedurs for the marking of exhibits iz as follows: a one-page cahibit
designated, e.g., -1 {for complamnt counscl, RE-1 (for respondent’s counssl), i there is

4
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relevant matter om the back of a page, the extubit is marked C3-1-A for the fronr side znd
{CX-1-B for the back side. Captal letters must be vsed in marking, In the event the documents
have many pages which are not bound together, each puge and each back side of each page
conlaining relevant matter wwse be pumbered CX-1-A through CX-1-F-1. Diems thereaiier s
numbered CX-1-£-2, £-3, £-4, ¢ic., 35 NeCessary.

ORDERED:

Jamcs P. Timony
Administrative Law Tudye

Drated:
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From: "Parmy, Staven” <PerySNM@mic.com>

Ta: "sroyall@itc.gov™ <sroyall@ftc.gov>, "goliver@fic.gov™ <goliveri@fic.gov>,
"mcattE@iic. cove™ <mcattig@ic. gove

Date: TI2H02 10:02AM

Subject: Rambus's Proposed Schadule - revised

Here's a revised praposed schedule far your review. The "revised FTC date”
columin raflests the dates you proposed avar tha weekand. This proposal is
subjerct to chanpe; it has not heen reviewed by the client in light of the

time difierence and the weekend, but | wanted you to have it for the call

thys moming. The date for the close of discovery is somewhal negotialle,
but we are increasingly concemed that our hends are being tied by Micren
and Infineon, and we cannot agres to an eanier date unless we can get some
comfort that we won't lose a month or mere with motions to amend the
prateclive orders in the patent casgs (or with sLhpoenag in this action that
duplicale tha discovery already taken).

=<Rambus's Praposcd Schedule w1000

o "Melamed, Doug™ <Dhtelamed @Ewilmer.com:=, "Gates, Sean” <GatesSP@mio.com>
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Banbys's Proposed Scheduls
i EVENT ) RAMRLS REVISED REVISED |
DATE FIC DATE EAMEUE DATE
Drezcliine 10 [l wrrower (ecinplaint filel G220} T sl 728
Exchange initial disclosurcs L o &% - By Bt
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