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CORRECTED MEMORANDUM IN SUPPORT OF RAMBUS INC.’S MOTION TO
STAY OR. IN THE ALTERNATIVE, FOR AN EXTENSION OF TIME

On Jume 3, 2002, the Federal Circuir heard argument in Rambus fnc. v. Infineon
Technologies AG., Case Nos, (41-1449, 01-1583, 01-1604, 01-1641, 02-1174, 02-1192
(“Infineon’™). As detailed below, many of the factual and legal issues central to that appeal are
almost identical te those central to the Complaint here, including the proper interpretation of
JTEDEC s disclosure roles and whether Rambus’s alleged non-diselosure of its patent interests
allowed it to gain and exercise market power. This overlap virtually cnsures (hal the Federal
Cireuit’s decision will shape, and perhaps resolve on grounds of preccdent or collateral estoppel,
miny of the lssues in this case.

This case is, therefore, a prime candidatc for a bricl stay uatil the Federal Circuit’s
decision, which is expected in the next few months.! Granting a stay pending the Federal
Circuit’s decision will enable many of the novel and complex legal and factual issucs raised in
this case to be better focused, facilitate consistency with the Federal Circuit’s decision, and allow

the sigmiicant discovery necessary in this case to be conducted ax efficientiy and expeditionsly

! The briefing and argmnent were conducled on an expedited basis, indicating that the
Federal Cirenit is likely 10 issue its opinion soon.



as possible, thereby conserving both the Commission’s and Respondent’s resonrecs. Two
federal district courts have already issued stays in actions that — like this one — will be directly
and materially affected by the Federal Circuit’s decision. This Conrt should follow their 1ead.

Alternatively, if the Motion to Stay is denied, the Court should grait Respondent a shot
gxtension of time within which to fils its Answer. Complainl Counsel have suthorized us to state
thart they consent w0 a 14-day exrension of time.

BACKGROUND

The Complaint's basic allegations can be summarized as foilows: (1) from December
1991 through mid-1996, Rambuos was a member of JEDEC (Compl. 77 21, 40}, a voluntary
association of technolopy companies dedicated to sctting industry standards (/. J114-15); (2} in
1993, JEDEC established standards for certain aspects of dynamic random access memory, or
“DRAM,” memary chips (id § 27); (3) these stundards incorporated techmnolegy that Rambus
either had patented or patented at some point in the future (4. 9 91, {4) according to the
Complaint, JEDEC's rules required its members to disclose their patents, patent applications, and
even possible furare patent applications, under certain circomstances, inclading any time that
JEDEC was considering & standard that “miglt involve™ technology “related 10" a member’s
existing or future intellectual property (id . 4 24, 79); (5) Rambus violated those rules by not
disclosing its patent applications and intenticm te oblain patents that would relate to srandards
that IEDEC was considering adopting {(id. ¥ 2, 70, 80); (&) JEDEC might not have adopted
standards that related 10 Rambus’s inchoate intellectual property but for Rambus’s non-
disclosure (& T 20-22, 71, 80); (7) e incorporation of Rambus’s later-patented intellectual
property into JEDEC's standards provided market power to Rambus (i 1 122} (8) by

enforcing or seeking to enforec its later acquired parents, Rambus exercised market power Lhat it
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had acquired wrangfully through violation of JEDEC's disclosure rules {id.  2); and (9) DRAM
manufacturers became so “lecked-in" to Rambus’s technology that they were powerless Lo alter
or work arpund JEDEC s standards (id. 3§ 105-109).

The Comrnission iy the fourth adjudicative body that is currently considering these
factnally erremeous and legally flawed allegations.,

Rambus initiated the Infineon case in August 2000, alleping patent infringement.
Infineon asserted various affirmative defenses and cou nterclaims, including allegations that
Rambus™s non-disclosure of its intention to obtain patents refating to the JEDEC standards
viplaled JEDEC™s disclosurc rules and constituled lraud. The courl in that case construed
Rarnbus’s patents extremely narrowly and erronecusly held that they wore not infringed by
Infinean™s products. The jury returned a fraud verdict against Rambus.® Rambus appealed to the
Federal Circuit on grounds including the tmal Court’s crroncous interpretation of both the scope
of Rambus’s patents and JEDECs disclosure rules. That appeal was argued on June 3. Inlight
of the expedited briefing and argument set by the Federal Circuit, it is anticipated that a decision
will be handed down within the next few months.

Soon after Rembus initiated its suit against Infineon, Rambus was sued in two federal
district courts by other DRAM manufacturers. Micrem Technology, Inc. (“Micron™) sued
Ramnbus in federal distriet court in Delaware seeking a declaratory judgment that its manufactore
andl sale of SDRAM products compliant with the JEDEC standards does not infringe Rambus’s
patents and accusinp Raﬁbus of menepolization, attempted monopolization, frand, and

ineguitablc conduct. Hynix Semicenductor, Inc. (“Hynix™) sued Rambus in federal district court

2 The ffineon court overlumed by IMOL important aspoects of the jury’s verdict, incloding
the jury’s crronecns findings of actnal and constructive fraud on Infineon’s DR S1IRAM
counterclaim and congtructve frand on Infinecn’s SDEAM connterelaim. Attachment A at 12,
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in Califomia, also seeking a declivatory judgment thar its manufacrure and sale of SDRAM
products compliant with the JEDEC standards do not infringe Rambus’s patents and also
accusing Rambus of antitrust vielarions, omlair competition, and breach of contract,

Eceause of the siniilarity of issues in Microe and Hyaix to those on appeal in Fifineon,
the Micron and Hynix courts each stayed at least par of those proceedings.” In its order
tentatively granting Rambus's molion to stay the Hynéx action, the Hynix Court stated that a stay
was appropriute in part because Hynix’s antitrust, breach of contract, fraud and unfair
competition claims appeared to be “promised in large part on lacts that have been, ot are being

fitigatcd in the carlier Infineon and Micron actions.” Attachment B at 7-20, Similadly, the

Micren court explained ihat its reason for postponing non-discovery-related proceedings was
because “the subject of Rambus’s disclosure duly o JEDEC™ was to be considered by the
Federal Circuit i the Infineon appeal. Attachment D at 21, The Hwnix and Micron Courts, in
Justifying their orders, reasoncd that delaying their proceedings would ensure consistency with
the Federal Circuit’s decision and conscrve the courts’ and parttes” resowrces by postponing
discovery and other activities that could prove irrelevant in light of the Federal Circuit’s
decision. See Attachment B at 7-26; Attachment D at 25,

Cn June 18, 2002, the Commission issued the Complaint in this matter, Just as the
BRAM manulacturcrs alleged m the Mfineon, Micron. and Hynix cases, the Complaint alleges

that Rambus has wronglully acquired market power by waiting for JEDEC 1o sct certain

! The Hynix court stayed that matter completely; the Micron court did oot “stay the matter
5 1 whole,” bul posiponed ciaim constructien and trial until a decision was issued by the Federal
Circuit in the fnfineon appeal. A cupy of the court order in the Fyrix “tentatively™ granting the
motion for stay requested by Rambus in Hynix 1s provided at Attachment B, A copy of the final
order pranting stay in the action is provided at Attachment C. A copy of the order and
memarandun epinion in Micron is provided at Attachment D.



standards before disclosing that those standards related 1o one patent thal Rambus hiad and others
that it later obtained. {See Compl. TF 80, 122.) Just as the DRAM manufaciurers alleged in the
Inftneon., Micron, and Hyaix cases, the Complaint alleges that, through jt.s allegediy wrongful
non-disclosure of ils then non-existent patents, Rambus allewed JEDEC to adopt standards that
mcorporited its lechnology. Just as the DRAM manufacturers alleged in the [nfineon, Micron,
and Hyniv cases, the Complaint alleges that the incorporation of Kambus's technology into
JEDEC's standards effectively locked manufacturers into using Rambus’s technology and
provided Rambus with market power that it otherwise would not have obtained. {See Compl. 44
&0, 91, 122 Likewisc, the DEAM manulacturers and Stall all asscrt that, by cnforcing ils
patents, Ramibus has wrongfully exercised market power. (Id 97 100, 103, 122). At the hear of
all fomr maiters are issues relating to the validity and scope of Rambus’s palents, the proper
interpretation and applicatton of JEDEC™s disclosurc rules, the reliance of DRAM manufacturcrs
on Rantbus™s non-disclosure, and the exercise of the market power that supposedly resulted (rom
Rambus’s allegedly wrongful conduct — all issues that are likely o be addressed by the Federal
Circuit.

ARGUMENT

1. This Matter Should Be Stayed Until the Federal Cireuil Rules in the Pending
I fimey Case

Stavs are regularly granted in circumstances where, as here, separate but related
proceedings may impawt the conduct of the case hefore the courl See, e.g., Amdur v. Lizars, 372
F.2d 103 (4th Cir. 1967) (affirming stay of proceedings “so long as & similar action . . . remains
‘oulstanding and undecided™); International Nickel Co. v, Marzin L Barey, Inc., 204 Fl2d 5383,
584-30 {4th Cir. 1953) (affirming stay pﬁﬂdlﬂg the outcome of a similar suit that had been filed

garlicr in another federal court); Stern v. United States, 563 F. Supp. 184, 489 (D. Nev. 1983}



{slaving action pending resolution of 3 separate, parallel action on appeal to the Ninth Cirewit
when “Tilhe ontcome of the appeal could have a profound effect on the withio Ltigation.™); see
also Ontarie, fnc. v World Imports UN A, Inc., 14515 Supp. 2d 288, 291 (W. DN Y. 20013

| (holding thﬂ.f parties and issues nesd not be identical to warmanl a stay, so long as a stay “will
more than likely narrony the issnes before this Court and ultimately save the parties and this
Court from a ngedless or duplicative expendilure of resources”™).
In light ul the actions of the Micron and Hyndx courts, principles of comity also weigh in favor of
a stay. Seed. Stone & Co. v. Korak Corp., 76 Civ. 5280-CSH, 1977 U.S. Dist. LEXIS 12597, at
# & (S DN.Y. Feb. 1, 1977} (finding comity to be & principal consideration in deciding a motion
to stay).

In fact, at ieast two tederal Circoit Courts of Appeal have suggested that it may be error
rtof to 1s5ue a stay n such circomstances. See Bailey 1. Nexy, 733 T.2d 279, 283 (3d Cir. 1984
{holding that district cowrt should have stayed action until state court appeals had run their course
or time for bringing appeal had lapsed), Seltzer v. Asherafi, 675 F.2d 184, 185 (8th Cir. 1982}
(stating that the “proper course” is o slay the second action in which collateral esteppel is sought
pending exhaustion of appellate procednres i the first action).

The FT'C's rules expressly recognize the propricty of a stay in precisely this sitwation:
[FTC Rule 3.51(u) provides that an ALY “may stay the administrative proceeding until resolotion
of the collateral lederal court proceeding.” 16 C.RR. § 3.5Ha) (2001). Moreover, in order to
accommaodate the issuance of any such stay, Rule 2.51(a) tolls the “one vear rule™ during the
“pendency of any collateral federal court proceading thal relales to the admimistrative

adjudication.” d.



There can be no questics that the Infineon maller 18 “coilateral”™ 1o the case at bar and thar
ithe decision in the frafineon appeal will squarely aflfeet these proceedings. The similarify of the
corg issues in hoth cases is revealed by a comparison of the Complaint with the transeript of the
Infineon oral argument.* For example, the antioust violations alleged in the Complaint rest on
the assertion that Rarmbus violated JEDECs disclosure oblizanons. (Compl. I 2, 70-78, 80.)
The Complaint alleges that JEDEC s rules imposed a very broad duty to “disclose the existence
of auy palcats or pending pateat applications that it [Ranibus] knew o believed ‘might be
imvelved in' the standard-setting worlk that JEIXEC was undertaking and (o identily the aspecl of
TIEDEC’s work to which they related ™ (Compt. 4§ 70, 79 (citing 99 21, 24).) This ailcgation
tracks issues front-and-center in the Fafireon appeal, inchuding: (1) whether JEDEC rules
required disclosure of patent applications or only issued patents (It al 10-14, 38-39); (2)
whether JEDEC ruics required disclosure of an intent to file *related” applications in the fumre
{Tr. at 9-10}; and (3) whether JEDEC rules required disclosure of intellectual property that in
some broad sense “related 107 a JEDEC standard. (Tr. al 6-10, 18-24, 34-36, 39.}

The Complaint also alieges thal purt of Rambus’s “anticompetitive scheme” was its effort
to “perdfect™ its patents rights over technologies that it believed might relate 1o lechnologies
involved in the proposed and ultimately adopted JEDEC standards. (Comnpl. 1 2.) Esscntially
the identical issue was raised before the Hederal Circuit, which extensively gucstioned the parties
ar the oral arguiment regarding the propriety of Rambus™s [ling patent applications in order to

cover the standards as they developed at JEDEC. (Tr. at 20-21, 28-29, 36.)

1 A copy of a certified but unofficial transeript of the oral argument {*Iranscript™) is
provided at Atiachment E.



Adso coniral to both the Complaint and the fnfirneor appeal is the issuc of causalion:
whether JEDEC would bave adopted a different standard had Rambus disclosed its patents,
patent applications, and plans for futere patents; and whether incomporation of Rambus’s
technology into the JEDEC standard had any actual cifect on Lhe DRAM manufacturers.
{Compl. 3 3, 119; Tr. at 26.)

Other issues ﬂlat are likely to be addressed in the frnfineon decision and bear on (his case
include whether Rambus had any patent applications pending while it was a JEDEC mermber that
would be infringed by products built to a JEDEC standaid (Tr. at 3-6, 23, 33); whether Rambus
obtained any material information by being a JEDEC member that was not public and that it thus
vould not have learned had it not joined JEDEC (Tr. at 21-22, 36-38); and whether, cven if
Rambus [ailed 10 comply with its obligations with respeet to SDRAM, it did anything wrong
with respect to DDR SDRAM. (tr. at 14-15, 24-26.]

Ay the foregoing analysis indicates, any decision by the Federal Circuit is likely to
resolve, o at least impact substantially, several of the central isswes raised in the Complaint. The
interests of the Comumission and the parties therefore are served by suspending activity now,
befare significant time and resources arc wasted pursuing issues and theories that may change or
bc:ccrmv; irrelevant. Ullimately a stay will benefit cveryone invelved by focusing Lhe issues and
ensuring that both discovery and erial will be as productive, efficient, and expoditious as
possible,

2. In the alternative, Respandent’s time to0 Answer the Complaint should be

Enlarged

This case 18 exfremely comples, The Staff has spent months drafting a detailed, 35-page
124-paragraph Complaint that raises hundreds of factual issues, including a number of highly

technical issves about Rambus’s lechnotogy, See, e.g., 759-69. In order te admit, deny, or



explain each fact alteged in the Complaint, see 16 C.F.1Z. §3.12(b)11{(2), s0 as to frame and
narrow the issues in dispute instead of simply stating that respondent does not have sulTicient
knowledge to admit or deny, respondent requires more time than the 20 days allowed under the
Rules. Accordingly, if the requested Stay is not granted, respondent respactfully requasts an
additional 14 days in which to file its Answer, that is, until Julv 25, 2002,

An extension of time is also warranted here becanse respondent has not yed selected its
Iead trial counsel for this matter. Respondent’s manket capitalization fell by nearly 30 percent
following the Commission’s announcement of its decision to file 2 complaint, Understandabl}-‘,.
Respondent has been preoccupied with deating with the press and communicating with its
sharcholders, business partners, and the 120 highly trained, mobilc cngineers it comploys.
Moreover, the selection of Jead trial connsel is complicated by the pendency of the private cases
described #hove and the need to litigate all of the pending cases in the most efficient manner.
Respondent expects to choosc its lead counsel withun the next week ar so. Whoever 15 chosen
will need tme Lo Nnalize the Answer. Under these circumstances, & 14-day extension of thme is
both reasonable and fair.

Complaint Counsel has avthorized us to represent that it consents to the grant of the
Motion for Extension of Time.

CONCLUSION

Far the foregoing reasons, Rambus’s Motion lor Slay pending the decision by Lhe Federal
Circuit in Rambis Inc. v. Infineon Technologies AG should be granted. If it is denied, the Court

should grant Rambus®s Motien for Extension of Time.



July 10, 2002

C’}:./f)ﬂuglas Mclamed
Robert B. Bell
Wilmer, Cuotler & Pickenng
2445 M Street N.W.
Washington, TIC 20037-14002
202 6636000

John D, Danforth, Bsa.
Bob Kramer, Esq.
Rambus Inc.

4400 El Caming Real
Los Altos, CA 94022
650 S17-5000

Counnsel for Respondent Rambus Inc.
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CERTIFICATE OF SERVICE

L, Kyle DeYoung, herehy certify that on July 10, 2002, T causcd a truc and correct copy of
Rambus inc.'s Corrected Memorandurm in Support of its Motion io Siay, or in the Alternative, for
an Lxtension of Time be served on the following persons by hand delivery:

Hon. James P. Timony
Administrative Law Judge
Federal Trade Comimission
Room H-112

6K} Pennsylvania Ave., NNW.
Washinglon, D.C. 20580

Donald 5. Clark, Secrelary
Federal Trade Commission
Room H-159

600 Pennsylvania Ave , N.W.
Washington, D.C, 20580

Jogeph 1. Simons

Dirzctor, Bursav of Competition
Federal Trade Commission
Room H-372

600 Pennsylvania Ave,, N.Y,
Washington, D.C. 2058(}

Malcalm L. Calt

Altorney

Federal Trade Commission
Room 3035

601 Pennsylvania Ave., N,
Washington, 12.C. 20380

M. Sean Royall

Deputy Director, Burcav of Competition
Federal Trade Commission

Room H-378

000 Pennsylvaria Ave,, N.W.
Washinaton, D.C. 20580

Richard B. Dagen

Asgistant Direclor

Bureaw of Competition
Federal Trade Commission
600 Permsylvania Ave., N.W.
Washington, D.C, 20580}

Geoffrey D, Cliver

Dcputy Assistant Director
Bureau ol Comperilion
Federal Trade Commission
601 Penmsylvania Ave., N.W.
Washington, D.C. 20580

Eyle DeYoung




