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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

POLYGRAM HOLDING, INC.,
& corporation,

DECCA MTSIC GROUP LIMITED,
a corpotation,

Docket No. 92958
MG RECORDINGS, INC.,

4 Corporation,
and

UNIVERSAL MUSIC & YVIDEO
DISTRIBUTION CORP.,
a coTporation.

COMPLAINT COUNSEL’S REPLY
TO RESPONDENTS® FPROTOSED FINDINGS OF FACT

Complaint Counse! respecttully submit their reply to Respondents’ Proposed Findings of
Fact For the convenience of the court, we have reprinted each of the Respondents’ proposed

findings, followed by Complaint Counsel’s reply. A separate reply brief accompanies these reply

findings,



INTRODUCTION

Respondents’ proposed findings ef fact should not be adopted by the Administrative Law

Judge. Many of those findings are unsupported by the evidence, contrary to more reliable

evidence, incomplete, misleading, or otherwise unreliable. On the following pages, we have

reproduced each of Respondents” proposed findings of fact. Complaint Counsel’s response

{*CPRF”) follows each finding or group of lindings responded te. While we have attempted to

address the most important issues posed by the proposed findings, we have not respended o

every point made by respondent. Accordingly, the failure o address a particular proposed

finding or part thereof does not signify endorsement of the finding, and sheuld not be taken as

agreement that the proposed finding be adopted.

The following citation forms are used in these reply findings.

CPRF
CPF
EPF

CC Brief

CC Reply Brief

Complaint

Answer
X

X

Complaint Counsel’s Proposed Reply Finding of Facts
Complaint Counsel’s Proposed Finding of Facts

Respondents’ Proposcd Finding of Facts

Complaint Counsel’s Memorandum of Law in Support of
Complaint Counsel’s Proposed Findings of Fact, Conclusions of

I.aw and Order

Complaint Counsel s Memorandum of Law in Response to
Respondents’ Proposed Findings of Fact and Conclusions of Law

Complaint of the Federa! Trade Commission, Dkt No. 9298, issued
July 31, 2001

Answer of Respondents, filed August 23, 2001
Joint Exhibit (JXI - 1X109}
Complaint Counsel Exhibit (C3201 - CX623)

Respondents” Exhibit (RX701 - RX731)



PHC Tr. Pre-hearing Conference Transcript, dated March 4, 2002
Stip. 4 _ The Partics’ First Set of Stipulations filed February 20, 2002
The testimony of the witmesses may be found as follows:
Professor Catherine Moore  Volume 1 (March 5, 2002)  7:25-272:14
Rand Hoffman (Public) Volume 2 (March 6, 2002)  278:16 - 373:5
Rand Hoffman cin Comeray  Volume 2 (March 6, 2002)  373:6 - 381:19
Anthony (¥ Brien Volume 3 (March 7, 2002)  389:G - 558:3
Dr. Stephen Stockum Volume 4 (March 8, 2002) 5638 - 840:]
References (o trial transcript are made using witness name, page and lines:
Moere 139:11-19.
Trial transcript references that carry over to a later page are referenced in the following {ashion:
hWoore 101:14-103:4
Multiple references to the same withess and volume are madc as follows:
Moore 73:1-8, 75:27-6:12.
References to exhtbits include prefix, number and page if applicabig;
CX383 at UIMGODIZE4.
Relirences w investigational hearing or deposition transeriprs that have been included in the trial
record as exhibits include wiiness name and the designation “1LH.” or *Dep.”, exhibit number, and
ranscript page and lines:

Caparro Dep. {CX609) 71:8-21.

Effort has been made to note {r camera portions of the record by inserting “(7n camera)” aller the
relevant extubit.

Hoffman 373:12-24 {in camera), CX583; CX232 {in camera),



Respondents® Proposed Finding No. 1

The Commission issucd its complaint in this matter on July 31, 2001, charging
Respondents PolyGram Holding, Inc., Decea Music Group Limited, UMG Recordings, Inc. and
Universal Music & Video Distribution Corp. (collectively “PolyGram™ or “Respondents™) with
unfair methods of competition in violations of Section 5 ol the Federal Trade Commission
(“FTC"} Act, as amendad, 153 US.C. § 45,

Complaint Counsel's Res g 10 Proposed Finding No. |

This proposed finding is largely duplicative of information in CPF 0 1-2.

Respondents” Proposed Finding No. 2

The complaint specifically alleges that PolyGram violated the FTC Act by agreeing to a
“motaterium” on the pricing and discounting of twe older Three Tenors during the period
surroundings 1ts rclease of a new Three Tenors album as part ol 2 joint venture with certain
Warner Music Group eniilies (hat are not party to this action.

Complaint Counsel's Response 1o Propused Finding Ko, 2

This proposed [indiny is largely duplicative of information in CPE % 1-2.

Respondents” Proposcd Finding No, 3

Complaint Counsel claim that the “moratorium™ is either illegal per se or may be found
uniawiul without any consideration of the relevant market or any actual net competitive effects.
See Complaint Counsel’s Trial DBrief. Respondents contend that the muoratorium is subject 1o
analysis under any version of the rule of reason, which requires at jeast some analysis of any net
competitive effccts that the moratorium may have had in some relevant market, and that
Camplaint Counsel’s case must fait because they have chosen w forego any such analysis, See
Respondents” Tral Rrief,

Complaint Counsel’s Response o Proposed Findine No. 3

‘this proposed finding s inaceurate because it misstates Complaint Coursel s position,
and becanse Respondenls” position misstates the applicable law, The moratorium agreement

between Poly(Gram and Warner is an agieement made between competing record cotmpanies to



ban discounting and advertizing of older Three Tenors products. CC Brief 24-35. Because the
agreemenlt is presuroplively anlicompetitive, the burden shifts to Respondents to demonstrate a
plausible and valid efficicncy justification. CC Brief 24; Summary Decision Order at 7. If
Respondents fail to prove an efficiency justification that is bath plausible and valid, the

agreement is unlawful. CC Brief 35-41.

Respondents’ position is the same as they offered in their failed motion for summary
decision; namely, Respondents assert that if the party defending a suspect restraint identifies an
gronomically plausible pro-competitive justification, then the challenged agreement must he
reviewed under (he [uflest rule of reason. Respondents’ Post-Tnal Brief 35, This argument was
considered and reiected by this Court on Summary Decision: “If the efficiency argument
|advanced by Respondents] is determined to be plausible it must be valid, and may be rcjected
where 1t is speculative or unproven, where there is 4 less resimictive alternative, where the
argument sweeps too broadly, or where the restraint is not an effective remedy for the
competitive problem that it purports Lo address.” Order Denying Motion for Summary Dacision

at 7-8 (Feh. 26, 2002) {citations omitted).

Respundents’ Proposed Finding No. 4

T'he hearing in this matter began on March 3, 2002, Complaint Counscl called four live
wilnesses during their case-in-chiefl; Cathering Moore, a Prolessor at New York Universily and
an expert in the marketing of recorded music; Rand Hoffman, the PalyGram exsculive who
negotiated the joint venture agreement; Anthony O'Brien, the Atlantic Records Chief Finaneial
Officer; and Dr. Stephen Stockum, an econormist.

Camplaint Counsel’s Eesponse 1o Proposed Finding No. 4

‘This proposed finding is largely duplicative of information in CPF 1Y 4-3.



Respondents’ Proposed Finding No. 5

Additionalty, during Complaint Counsel’s case-int-chief, the parties stipulated to the
admission of substantial portions of the deposition transeripts of a number of witnesses,
including cwrent or former PolyGram emplovees Enc Kronfeld, Kevin Gore, Jonathan
Lieberman, Christopher Roberts, Paul Saintilan, Stephen Greene, Stephen Kon, Richard
Constant, Bert Cloeckaert, James Caparro, Gerald Kopecky, Melchor Hidalgo, Loc Fuller, and
Dickon Stainer, as well as the deposition transcripts of the four live witnesses.

Complaint Counsel’s Response to Proposed Finding No. 5
This propnsed finding is largely duplicative of information in CPF § 6.

Respondents’ Proposed Finding MNo. 6

The parties also stipulated fo the admission of the expert reports and deposition
ranscnpis of two PolvGram experts: Janusz Ordover, a Professor of Economics at New York
University; and Yoram {“Jerry™) Wind, a Professor of Marketing at the Wharton School of
13usiness at the University of Pennsylvania.

Complaint Counzel’s Response ta Proposed Finding No. &

This proposed finding is largely duplicattve of information in CPF 1 4-5. When
Complaint Counsel stipulated to the admission of these expert repurts and depositon transeripts,
it was with the understanding- based on Respondents” representations throughout the case - that
they would call their expert witnesses to testify at trial, so that they would he subjzct to cross
examination and credibility determinations by the Court. Trespite listing these witmesses on their

wilness list, Respondents rested without calling any witnesses, CPT 6.

Respondents’ Proposed Finding Mo, 7

Finally, the parties stipulated 1o the admission of numerous documenrs, including all of
the documeants on the partics’ Stipulated List ol Exhibits.



With respect to the admission of the expert reports and deposition transcripts, see CPRF |

6. Otherwize, Complaint Counsel has no specific response.
Respondents” Proposed Finding No. 8

Respondents rested [ollowing Complaint Counsel’s case-in-chicf contending that, based
on the record evidenee, the moratorium was not illegal per g2 and could not be found unlawfal
absent a showing that it had an aciual, net anticompetitive effect in a relevant market under the
requirements of the rule of reason.

Complaint Counse]'s Response lo Proposed Finding No. 8
Respondents” contentions are contrary to the applicable law and the law of the case,
Respondants have identified at most a “plausible™ justification, if even that, and thus cannot

prevail in this casz as a matter of law. See CPRE Y 3.

Respondents’ Proposed Finding No. @

[n 1998, PolyGiram Music Group included the Respondent entities Decea, Poly(iram
Records, PolyGram Distribution, and PolvGram Holding., PolyGram Music Group was engaged
in the business ol producing, markeling, and distributing recorded masic and videos in the United
states and worldwide, Stip No. 19,

Complaint Counsel’s Besponse 1o Pronosed Findine No. 9

This proposed finding is largely duplicative of inlormation in CPF 1§ §-19%.

Respondents’ Propesed Finding No. [0

In December 1998, PolyGram NV a Netherlands Corporation and then the parent of the
commpanies included in PolyGram Music Group, was acquired by The Seagram Company Ltd.
{*Seagram™), & Canadixzn corporation. The music businesses of PolyGram NV, {ie, PolyGram
Music Group) were then combined with the music businesses of Seagram to form Universai
Muesic Group (“Universal™). Twao years later, Scagram Company Lid. merged wath Vivendi 5.A.
and Canal Plus 5.4 10 form Vivend: Universal 5.4 Sup. Na. 24



Complaint Counsel’s Response to Proposed Finding Na. 10

This proposed finding is largely duphicative of information im CPF q21.

Respondents” Proposed Finding No, 11

In 1998, Decca Music Group [imited (“Decea™) was a PolyGram label that specialized in
classical music and was part of a business division called PolyGram Classics & Jarz that
included other PolyGram labels, Stip. Nos, 7, 74, 79, 9547,

Complaint Counsel’s Response to Proposed Finding No. 11

This proposed finding is largely duplicative of information in CPY ¥ 17-18.

Respondents’ Proposed Finding Mo, 12

Warner Music Group (“Wamer™) is a group of firms -- afliliated with Warner
Communications, Inc. -- cngaged in the business of producing, marketing, and distibuting
recorded music and videos in the Uniled States and worldwide, Among the {irms composing the
Warmer Music Group are Atlantic Recording Corp. (“Atlantic™) and Warner Music [ntcrnational
W), Stip. Twn. 26

Complaint Counsel's Response 1o Proposed Finding No. 12

This proposed finding 15 larpely duplicative of informatien in CPF 1§ 24,
Eespondents” Proposed Finding No. 13
Atlantic Records is a recerd [abel thar does business in the United Srares. Stip, No. 1.

Complaint Counscl’s Response to Proposed Findine Ko, 13

This proposed finding is largely duphicative of information in CPE § 25.
Respondents” Proposed Finding No. 14

Wil 15 a division of Warner Communicalions responsible for managing and
conrdinating the music operations of Wartler's operating companics outzide of the United States,
Stip. No. 27,



Complaint Counsel’s Response to Proposed Finding Ne. 14

Thes proposed finding is largely duplicative of information in CPF ¥ 26,

Eespondents® Propogsed Finding No. 13

Both PolyGram and Warner disuibute their products through a network of operating
companies, or "opeos”- subsidianes responsible for sales within a parlicular country. Stip. No.
154,

This proposed finding is largely duplicative of information in CPF 7 27,

Respundents’ Proposed Miadine No, 16

PolyGram’'s United States operating company responsible for distributing records in the
United States in 1998 was PoivGram Group Distribution, Inc., the predecessor to Universal
Music & Video Dustribution Corp. Stip. Nos, 76, 80, 82, 135

Complaint Counsel's Response 1o Proposed Finding No. 16

This proposed {inding 15 misleading because it leaves out relevant information. [n the
United States, marketing and distribution functions are divided between separats PolyGram
subsidiaries. TolyGram Classics and Jarz, the predecessor 1o Universal Classics, was responsible
[or, inter aliz, marketing classical allauns in the Uniled States, CPF T 18, As this proposed
tinding accurately states, PolyGram Group Distribution, Ine was a “distribution company™ in the
husiness of disiributing and selling audio and video praducts in the United States, and was the
sales and distribution organization responsible for servicing all of the PolyGram labe’s and joint

veniures, CPE 919,



Eespondents’ Proposed Figdj

This case involves a joint venture betwaen Polvy{ram and Warner for the creation and
distriburion of new Three Tenors products throughout the world. 31X 22 (November 20, 1997
Memorandum Irom Rand Hottman to Approvers descnbed general terms of joint venture deal);
Trial Tr. {Hofliman) at 333:15-336:17; Tral Tr. (O'Bren) at 497:5-44%:18; Trial Tr. (Moore)
1420021413,

Complaint Counscl’s Respomse to Proposed Finding No. 17

This proposed finding is inaccurate. This case involves an agreerment between
competitors PolyGram and Warner to ban advertizing and discounting of separately owned Three
Tenors products in order 1o neresse the profits of a new Three Tenors release being distributed

as part of a collaboration berween PolyGram and Wamer. CTL 49 41-35.

. PolyCream

and ¥Wamer were responsible for rnarketing and distributing 3173,

Bespondents” Proposed Finding No, 18

"'he Three Tenors is a musical collaboration consisting of renownsd opera singers Jose
Carreras. Placide Domingo, and Luciano Pavaroti, Siip. No. 7.

Complaint Counsel’s Resnonse to Proposed Finding No. 1%

This proposed finding is larpely duplicative of information in CPF T 7.

Hespondents” Proposed Finding Nos, 19-21

19, Atall velevant times, Mr. Pavarotti was subject to an exclusive recording contract with
FolyGrum, Mr. Carreras was subject to an exclusive recording contract with Warner, and Mr.
Dominge was not subject to any exclusive recording contract. 8tp. hos, 123-25,

20, Al ald relevant times, an individual namad Tibor Rudas, throngh an entity called the
Rudas Organization ("Rudas™), exclusively managed the Three Tenors and produced and
prometed their concerts, X 22, ;X 101, O'Brien 17501 Depo. Tr. al 19:13-18 (M.

7



Rudas 15 the producer and either the mdividual or through his corporate entities who owns the
rights ro the Three Tenors in Coneert, as well as the concert that accurs each [sic] year for the
Waorld Cup.™) '

21.  Because of the exclusive rights held by PolyGram, Wamer and Rudas, the recording of
any Three Tenors album necessanly required collaboration among PolyGram, Warner, Rudas and
the Three Tenors themselves. Stip, Nos. 123-123.

Complaint Counsel’s Responsc to Proposed Finding Nos, 19-21

These proposed findings are inaccurate because they leave out relevant information and

misstate the relationship among (he patties.

[irst, although in 1998 Carreras was subject to an exclusive recording contract with
Warner, that contract was set to expire prior to the Three Tenors concert in Paris durng 1998,
CX356 at ATENOOOO2248 (“"We arc probably covercd for Domingo . .. . Teldea's [Warner's]
contract with Carreras expires in April of 1998"); Stip. * 124, Thus. at the time that the 3T3
project was negattated (late 19973, Carreras was free to particzpate withour the consent of
Warner. Moreover, the exclusivity arrangements between artists and labels are frequently
wiived in circumstances such as those under which the 1998 Three Tenors concert in Paris

oceurred. Stp. 0 108-109; CX515; CX516; Moore 39:13-40:9,

second, thete 1s no evidence that Rudas held "exelusive nghts™ 1o manage the Three
Tenors at any time. Although Rudes managed and produced the 1994 and 1998 Three Tenors
concerts, Rudas was not involved with the 1990 Three Tenors concerl. The 19940 Three Tenors
coneert wis organized by artist agent Mario Dradi and by a firm named Top Film, Stip. § 88,
PolyGram acquired rights 10 the 1990 Three Tenors performance from Quinn Holdings Ltd., a

successor firm to Top Film. Stp. 89,



To the cxient that Respondents argue that “collaboration™ In ihis case includes obtaining a
release of one of the Three Teners, there was “collaboration™ between Warner and PolvGram in
1890, when Wamer released Carreras to perform on 3T1. Stip. 1§ 92-93. Lhere was also
“collaboration” in 1994 because PolyGram relcased Pavarotd to perform on 372, Stip. 7 108-
114, Further, there was a "collaboration™ in 2000, as PolyGram rcleascd Pavarott] to perform on
the Theee Tenors Christmas album, which was put out by Sony Classics. CPF ¥ 229-23(),

There was no moratorium agreement involving PolyGram or Warner in 1990, 1994, or 2000,

Respondents’ Proposcd Finding No, 22

Frior to 1998, the Three Tenors had recorded two albums: The Three Fenors, a 1990
album distributed by PolyGramn (hereinafier “3T1” or the “1990 Album™); and Three Tenors in
Concerr 1994, 4 1994 album disiributed by Wamner (herginafter “3T27 or the “1994 Album™}.
Stip. No. 85,

Complaint Counsel’s Response 1o Proposed Finding Mo, 22

This proposed Ninding is largely duplicative of information in CEF 1 §.

Respondents’ Proposed Finding No, 23

3T1 and 317 cach contatned songs recorded at live concerts perfommed by the Three
Fenors during the soccer World Cups in Rome, Ttaly and Los Angeles, Californfa. Stip. Nos. 83
B3.

Complaint Counsel’s Response o Proposed Finding No. 23
This proposed finding is largely duplicative of information fa CPF 9] 32-33, 35.

tespondents’ Proposed Finding Ne. 24

3T1 and 312 both were very snccessfiul: 3T1 is the best-selling ¢lassical album of all
time, and 3T2 achieved “platinum™ sales on ship out in the United States, Stip. Nos. 100, 116,



gunsel’s Response to Proposed Finding No. 24

T'his proposed finding is largely duplicative of information in CPF ¥ 34, 255,

Eespondents’ Proposed Finding No. 25

Following the success of 3T1 and 3T2, PalyGram, Warner, Rudas and the Three Tenors
all were interested in producing a third album (“3T3” or the “1998 Album™) based an a concert
performance that was to be held in fiont of the Eilfel Tawer in Paris, France during the 1998
World Cup. Stip. Nes. 122,126, 127 )X 21; JX 22,

Complaint Counsel’s Response to Proposed Finding Wo. 25

This proposad finding is misleading because it leaves out relevant information. In 1996
and 1997, Wamer and I'olyGram both were anxious to distribute 3T3 independently, without any
prospect of a moratorium on competition with the other with respect to earlier Three Venors
albums. CPE Y 57, 50 CX317; CX321 at ITENGOON427T, ;X325 at

UMGO00487-488; CX324 at UMGO0466%; CX327 at UMGH46TY, ' Brien 550:20-351:20.

Bespondents’ Proposed Findinz No., 264

Poly(iram and Wamer discussed the idea of creating 3T3 as part of a joint venture under
which they would both shace equally in the tisks and potential beretits of 3T3 was discussad at
least as carly as Apnl 1997, See T2 20 (E-mail from Rand [ foffinan to Pat Cluncy, April 14,
19971, 1X 21 {Memorandum fo Eric Kronfeld from Rand Hoffinan, April 14, 1997

Complaint Coungef's Response to Proposed Findine Wi, 26

Thers appears to be a typographical crror in this proposed finding, which makes this
preposed finding confusing. Complaint Counsel avers that, as early as April 1997, PolvGram

and Warner discussed a collaboration to distribute 3T3. See CPF 1Y 60-61.

10



Respondents” Proposed Finding No. 27

By November 1997, Poly(iram and Warner had committed themselves to the Three
Tenors project, and were in the process of finalizing the contracts establishing their joint venturc.
A November 20, 1997 memaorandum from Rand Heffman, the Poby(Gram Senior Vice Presidant
of Business Affairs responsible for negotiating the terms of the joint venture, to the “Approvers”
(Chris Roberts, Alain Levy and Roger Arncs, the semior PolyGram executives whose approval
was necessary for the venture to proceed) described & proposed “joint venture deal with Warner
Music for a Three Tenors project te be recorded in Paris two mghts before the 1998 World Cup
Final.” See JX 22 (November 20, 1997 Memorandum from Rand 1 [offman to Approvers): Trial
Tr. (Hoffman} at 333:15-340:23.

Complaint Counsei’s Res

Complaint Counsel has no specific response. The key terms of the collaboration arc sct

forth in CPF 1Y 65-68.

Resnomdenrs” Proposed Finding Mo, 28

The “Approvers” memorandun noded that, in addition o 3T3, the joint venturs also
contemplated new Three Tenors products that would include recordings from 3T1 and 3T2,
inchading “{iy a box set consisting of all three 3 Tenors albums and {ii} a single-dise greatest hits
album.™ /4

Complainl Counsel’s Response to Praposed Finding No. 28

Complaint Counsel has no specifie responge. The key terms of the collabaration are set

forth in CPF €7 65-68.

Respondents’ Proposed indine Nao, 29

The *Approvers™ nemorandum stressed the substantial financial commitment that
PobyGram would be making to the Three Tenors joint venture. The total advance to the Three
Tenors for the audin, video, and broadeast versions of the Pars congert would be $18 million—
an amount which exceeds the advances paid 1o most successful pop superstars. The Three
Tenots also would be entitled to a 25% rovalty on any addilionsl sales after recoupment of the
advance. Id [n addition to these substantial payments to the artists, PolyGram aiso was
undertaking to spht all of the costs associated with the production and distribution of the new
Three Tenors products evenly with Warner, fd

11



Complaint Counsel has no specific response. The key terms of the collaboration are set

forth m CPE ¥ 65-68.

Respondents’ Proposed Finding No, 30

Because of the unprecedented financial investment that PolyGram would be making in
the Three Tenors project, the “Approvers™ memorandum was supported by a detailed financial
analysis of the transaction, See JX 23 (October 28, 1997 Memorandum from Pat Clancy 1o fan
Cook, Geoff Lawlan, Alain Rebillard & Rand Hollman), CX 23, Roberts 11/01/01 Depo. Tt at
167:1-168:10 (noting that Three Tenors joint venture was the “largest album deal” that
Christopher Roberts had ever approved as President of PolyGram Classics & Jare).

Complaint Coensel’s Response to Propozed Finding No. 30

Thas proposed finding is misteading and not supported by the cited evidence.

Respendents' Proposed Finding No. 31

In evaluating the transaction-- and in projecting that the Three Tenors project could be
profitable-- PolyCiram emphasizcd the fact that the venture contemplated a ““preatest hits™ aibum.
fd. dndeed, according to PolyGram’s analysis, approximately one-third of PolyGram's
anticipated profits would be derived from the greatest hits album. See JX 23 (October 28, 1997
Memorandum from Pal Clancy to Jan Cook., Geoll T.awlan, Alain Rebiltard & Rand Hotfinan}.

Complaint Counszel’s Rosponse 1o Proposed Finding No, 31

Complaint Counsel has ne specific response.

Eespondents’ Proposed Finding No. 372

I'ollowing the approval ol the joint venture by the relevant PolyGrant executives, the
plans for the joint venture were memorialized in two agreements: (1) the “The Taree

11



Tenors 1298 Concert/Licenss Agreement” (the "Concert/License Agreement”) between
Pol¥Gram and Warner, JX 10; and (2} the “Master Recording License Agreement’” between
Warner and Resorts Production Ltd. (“RPL™), an entity affiliated with Rudas (the “Rights
Agreement”),

Cpmplaint Counsel’s Response lo Proposed Finding Ne., 32

Thiz proposcd finding is largely duplicative of information in CPF % 64-63.

Respondents’ Proposed Finding Mo, 33

The Concert/l icense Apreement was excouted on or about February 5, 1998, and the
Rights Agreement was executed on or about Febmuary 25, 1998, JX 10;

Complaint Counzel’s Response tg Proposed Finding ho. 35

This proposed finding is misleading and inaecurate. The ConcertLicense Agreentent is
datcd December 19, 1997, TX10-N, TX10-X. The Master Recording License Agresment is dated
Qctoher 14, 1007, . Although they cite to no particular page,
Respondents apparently rely upon transmittal ledors cantaining different dates; however, these
lctters indicate only the date these documents were wansimittad, not the dates that they were
signad. PolvGram submitted the Concert/T.icense Agreement 10 tha relevant executives for
signature on December 18, 1997, CX368. PolyGram had formally signed and retuencd the
Concert/License Agreement to Warner by January 26, 1988, and approved in writing the Rights

Agreement by January 30, 1998, CH369; CX370; CX371.

Respondents’ Proposed Finding No. 24




Complaint Counszel’s Response to Proposed Finding No. 34

This proposed finding is largely duplicative of the information in CPF § 63.

Respondents’ Proposed Fipdine No, 33

Complami Counsel’s Response 10 Proposed Finding No. 35

There appears to be a typographical crror in this proposed finding.

Bespondents’ Proposed Finding Ne. 36

osed Vinding No, 36

This proposed {inding is largely duplicative of the inlonmation in CTF Y 63

Respondents” Proposed Finding No. 37

omplaint Counsel’s Eesponse to Proposed Finding 3o, 37

This propused finding is largely duplicalive of the information in CPY ¥ 63.

14



Respondents’ Proposed Finding No. 38

The Concert/License Agreement set forth the general terms of the joint venture hetween
PolyGram and Warner for the creation of products relating to the 1998 Three Tenors congert,
under which Atlantic would distribute the joint venture products in the United States, and
PolyGram would distribute the joint venture products outside the Inited Srates. TX 10; Trial Tt
(Hoflman} at 342:1-13 {(“All the specitics of marketing still had te be agreed, [The
Concert’License Agreement] lays out the general — how the relationship works, how the financial
interaction works. The record had to be made. Repertoire had to be discussed and approved. All
the marketing clements had to be discussed,™); X 100, O'Bries Depo. 12/6/01 Tr. at 99;25-102.3
("“It's very much a work in progress . .. . [Whan this agreement was entercd into the concert
hadn’t even taken place, and as you well know, we don’t put the — vou know, the entire coneert
rrogram onto a UD, so there are reperioire issues, there are marketing issucs and there were
many decisions that have — that had w bu made between the time of signing this agreement and
releasing the album. ™).

Complaint Counsels Res s 10 Proposed Findineg No. 38

This proposed finding is misleading and inaccurate. The Concert/T.icense Agresmernt
emnbodies 1he actual terms of the eollaboration between PolyGram and Warner for the
distibution of products related 1o the 1998 Three Tenors concert, JTX10-N, IX10-V, Se¢ CPRF
¥ 41-50. Respondents have stipulated that the moratorium agreement was not necessary to the
formation of the collaboration between Warner and PolyGram. CPF Y 293, Thus, the
outstanding dJecisions o which Respondents refer all relute 1o the marketing, sales and
distribution of 3T3. Complaint Counsel docs not dispute that PalyGrer and Warner would have
te cotlaborate on the decisions regarding the markering. sales and distribulion ol 3T3; however.
Warner and Poly(rram had exphicitly carved out the “exploitation” of 311 and 312 from the
collaboration. CPF J66-68. Theretore, while there may have been decisions to be made about
how to market 3T3, it had already been decided thal the marketing of 3T1 and 342 was not part

of the collaboration,



Respondents’ Proposed Finding No. 39

Pursuant to the Concert/License Agreement. PolvGram acquired the “ROW™ rights 1o (he
1998 Album, as contemplated by Paragraph 24 of the Rights Aureement, and agreed to reimburse
Warner for one-half of the $18 nullion advance pad RPL under the Rights Agreement. Se¢ JX
10992, 6.

Complaint Counsel’s Response to Proposed Finding No. 39

This proposed finding is largely duplicative of the information in CPI Y 64-65,

Findin

Responden|s® TP

Additionally, the ConcertTicense Agreement recognized that Messrs. Carrcras and
Pavarotti were party to cxclusive recording contracts with labels affiliated with Warner and
Polytiram, respectively, and accordingly required Warner and PolyGram to waive those
exclusive contracts so that the artists could participate in the venture. I JX 1097 3(0), (¢).

Complaint Counsel’s Response to Proposed Finding Wa. 40

"I'his praoposed finding is misleading because it leaves out relevant information. Although
in 1998 Carreras was subject to an exclusive recording conlracl with Wamer, Carreras” exclusive
Warner contraet was set to expire prier to the Three Tenors concerl in Paris during 1938, CPRE
19 19-21. Warner would be required to waive exclusivity only if the amanrement with Carreras

was catonded.

Respondents’ Proposed Finding Nos. 41-30

41, Under the Concert/License Agreement, PelyGram and Warner agreed to cooperate in
creative issues relating lo the venture, such as the selection ol the songs 1o be included on the
1998 Alhum. 74 Y 4,

42.  The same provision of the contracl alse requited PolyGram and Warner W “consult and
coordinate” with one another regarding “all marketing and promotion sclivities in connection
with the exploitation of the rights.” 14 4.
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43. The provision of the Concart/License Agreement requiring PolyGram and Wamer to
“consult and coordinate™ with one another comemplated that PolyGram and Wamer would werk
mopether in developing the marketing plans for 3T3 and thar each would have access to the
other’s sontidential plans relating to the marketing and promotion of 3173, "imal Tr. (O Brien) at
439-500 {Mr. O’ Brien understood “that Wamer would be discussing its marketing plans for 3T3
in the [Inited States wicth PolyGram™ and that “PolyGrarm would be discussing its marketing pfan
for 3T3 cutside the United States with Warner™).

44,  The revenue sharing provision of the Concert/License Agreeraent provided that each
party would be entitled to a fifty-percent rovalty on any net profits {and an gbligation o pay 4
rovalty at the same rate for any nct losses) denved rom sales of any products made pursuant to
the venturs, and thus gave cach party a substantial interest in the other’s sales of Three Tenors
products made as part of the venture. JX 10% 5.

45, Finally, the Concert/License Agreement required that the parties use the joint venture 4s
the exclusive vehiele {or the telease of now Three Tenors produets until Junc I, 2002, &8 74,

46, This “holdback™ provision made it clear that the parties could continue to sell the 1990
and 1994 Albums during the terro of the joint venture; however, as noted above, the agreement
contemplated that the recordings embodied on those prior alhums would be included in the box
set and preatesi hits albumms that were to be released dunng the lite of the venture, and generally
reguired the parties 1o “consult and coordinate™ thefr marketing and promotional activitiss with
respect to Fhree Tenors products during the life nfihe joint venture. fd Y74, 5; Trial Tr.
{Hoffman} at 354:9-15 (*This sentence had nothing to do with that. That was a whole different
aspeot of the agreement by cooperating on markeiing i conncotion with the venture products.
This was just a simple clarifieation that the previous sentencs wasn't meant in any way o raguire
PolyCram or Warners 1o stop selling 3T1 or 3T2."); Trial Tr. (O'Bren) at 514:17-315:1 (“[TThe
purpese of this paragraph was to protect the joint venture against any future compilations and at
the same time indicating we could continue to exploit the "4 album and the “90 aibum, and at
the time of drafting this particular agreement we anticipated no restrictions with respect to that
exploitation. I honestly don’™ bebieve thal we contemplated exploiting those albums, you know,
at the cost of the "08 concer.™; TX 101, ('Brien 1/75/01 Depo. IT. at 53:19-23 (“1t simply means
thal we can cach continue o setl and market our respective albums, but we can’t create new
product or we can't reconfigure those albums and create new product putside the jeint venture.™)

47, Mr. Hoffman and Anthony ('Brien, the CFO of Atlantic Records who negotated the
Concert/License Agreement on behalt of Warmner, each testified that the Agreement was not
mlended to allow erther party to market its prior album in any way that might have undermined
the success of the joint venture, Trial Tr. (Hoffman) at 354:9-15: Trial Tr. (O ' Bricn} at 514:17-
515:1; JX 100, O°Brien 12/6/01 Depo. Tr. at 102:7-103:1] {*Q: At the time vou entcred into the
joint venture agreement, did you believe that PolyGram would compete against the 1998 album
by aggressively discounting the 1990 album. A; No. ner at all. Q: Would yvou have entered into
the agreement if you believed that they would? A: No, | wouldn’t.”)
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48.  The Concurt/License Agreement did not specify, and was not intended o specify, all of
the mateeial terms of the joint venture. For instance, the parties recognized that, after the joint
ventare was formed, they would need to reach further agreements regarding the repertoire to be
mncluded on 3T3; all of the necessary marketing and promoetional plans for 37T3; the release dates
lor the album; and all of the other necessary elements for the release of the album. Trial Tr.
{Hoffman) at 242:1-13 (*All the specifics of marketing still had 1o be agreed. [The
Concert/License Agreement] lays out the general — how the retationship works, how the financial
interaction works. The record had to be made. Repertotre had to be discussed and approved. All
the markeiing clements had to be discussed.™); TX 100, OFBhen Depo. 12/6/01 Tr at 99:25-102:3
{“It's very much a work in progress . ... [Wihen this agreement was entered into the concert
hadn’t cven taken place, and as vou well know, we don’t put the — you know, the entire concert
program onta a CD, so there are repertoire tssucs, there are markehing 1ssucs and there were
many decisions that have — that had to be made between the time of signing this agreement and
releasing the album.™).

49, Innegotiating the Concert/] icense Agreemenr, Mr. O°Brien and Mr. Hoffinan left the
specifics of the marketing plan to the relevam PolyGram and Atlantic marcketing persannel. Trial
Tr. (O°Brien) at 499:19-300: 5 (*T really left it up w0 our marketing people 10 have those
conversations. ™}, Trial Tr. (Hoffman) at 342:1-13 (*All the apecifics of marketing still had to he
agreed.’™

=0 Ax Mr. (X Brien explained at trial, he believed that PolyGiram and Warner would develop
the specilics of their marketing plan in a commercialty reasonable mannsr, because they were
“pariners” in their joint venture for new Three Tenors products, Mr. O'Brien further explained
that the “need and destre 10 work together™ was “inherent mn this agreement, tnherent in this joint
venture agregment.” Trial Tr, (O Bricn) at 499-300,

Complaimt Counsgel’s Responge to Propoged Findine Nos, 41-50

These proposed findings are misleading, incomplete and tnaccurate. Notubly, however,
Respondents admal thait all of the “inaterial terms” of the ConceryLicense Agrevment that needued
to be negotiated post-execution (/. ¢. . repertonre, release date) relate to 3T3, not 311 and 312,

The written agreement between PolyGram and Warner provided that Waener had the right
to market and distribute 3T3 in the United States. Warner developed the strategy for the
marketing of 313 in the United States, and MotyGram had no right 1o review or approve these
plans, Wurner granted PolyGram the nght 10 market and distribute 3T3 evervwhere except in the

Lnited States. PolyGram developed the strategy for the marketing of 3T3 outside the United



States, end Wamer had no right to review or approve these plans. JX10-P (*The foregoing shall
not be construed to confer ypon Warner any approval rights regarding PolyGram's marketing oo
premotion in the PolyGram Territory of any phanograph records, audiovisual devices or
television programs derived, in whele or in part, from the Concert, nor to confer upon PolyGram
any approval rights regarding Warner's marketing or promotion in the Warner Teeritory of any
phonoeraph records, audiovisual devices or television prozrams derived, in whole or in part,

trom the Concert.™).

The Rights Agreement did contempiate that PolyGram and Warmer would consult on
broad marketing 1ssues with respect to 3T3, the Greatest Hits record and the Boxed Set. IX10-FP
{("“Notwithstanding anvthing to the contrary contained herein, cach of Wamer and BeolyGram shall
consult and coordinate with the other party hereto, 1n good faith and on an ongoing basis, 1n
respect of all marketing and promotion activitics in conneetion with the cxploitaiion of the

Rights...™.

However, the parties explieitly excluded 3T and 3T2 from the venture and from Lhe
scope of the non-compete obligation, as sel fosth in Paragraph ¢ of the final, execuored
Concert'License Agreement: “Nothing contained in this paragraph 9 shall be corstrued to
prahibit {2y Warner from continuing to cxpleit the 1994 Album or (b} PolyGram from
continuing to exploit the 199 Album (as defined in the Rights Aprecments).” JX10-0-V. Thus,

1o the extent that plans had 1o be made. they were plans related to 713, and not 311 or 312,

The scope of the Rights contemplated in the Rights Agrecment [ncludes only the songs
derived lrom the 1998 Pariz concert, and the right o combine those songs with other, prior
rcleases 1o create a Greatest Hits record and Boxed Set. JTX10-N ("Upon its execution of the
Rights Agreements, Wamer shall acquire from RPL certain worldwide phonographic record and
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home video rights and certain television exploitation rights (collectvely, the *Rights’) in respect
of the [19981 Concert and master recordings derived therefrom {including, without Emitation,
certain rights 1o couple the master recerdings derived from the [1998] Concert with other,
existing master recordings embodying the performances of the Artists))™  “Exploitatien”
encompasses selfing, advertising, markeling, and promoting an album. ©'Brien 422:6-11. Thus,
PolyGram and Warner agreed to “consult and coordinate” only with respect to the advertising,
marketing, and promoetion of 3T3, and two products which have not yet been produced: the

RBowed Ser and the {mreawest Hits record.

The final contract between Warner and the Rudas Organization provides that the Rudas

(Organization shall control the szlection of songs for the Paris concert.

; JX22 at UMGOR1342 (“RPL
[Rudas] will comsider ear input [regarding repertoire], but in the event of a disagreement RPL's
decision 18 Anal.”™). Therefore, the Rudas Siganizatioin and the Tenors selected the songs to be
included on the 1998 Album.

Respondents now maks much aver potential sharing of “confidential plans.” but that was
neither required by the {Concert/License Agreement nor explicitly discuzsed by the parucs prior to
the trial in this matter. What constitutes “confidential plans™ is vague and ambipuous.

Repardless, no emplovee of WMI (the Warner entity that had responsibility for prometing
FI2 in Europe) and no employes of PolyGram Classics in the United States {ihe PolyGram entity
that had responsthility for promoting 3T1 in the United States bul no responsibtlity for 373)
attended marketing mectings relatad 1o 3T3. JX3 at UMGO01523; CX382 a1 ATENGOO0TI83.

No copy of the PolyGram marketing plan lor 373 appeared in Wamer's or Atlantic’s files, and

20



no copy of Atlaniic’s ULS. marketing plan for 3T3 appeared in PolyGram’s files. See X393 al
UMWGO00539 (Decca marketing plan sent to Rodas organization, but not wo anyone at Warner or
Atlantic), Kevin Gore, then Semior Vice President and Gieneral Manager of PolyGram Ciassics
and Jarer 10 the Undted States, was never consulted by Wamer about marketing 313 in the United
States. CGore Dep. (TX&7) §39:3-10, 60:2-10 (Gore’s opinion on 3T3 was salely “from an
outsider’s perspective™).

Respondenrs’ Proposed Finding Nos. 51-33

51, As Bert Cloeckaert, PolyGram's Vice President for Continental Curope, testified, in
developing their marketing plans for a new afbwms by any artist, record companics gencrally
consider how to promote and market catalog albums by the same anist during the period
surrounding the release of the new album. IX Y7, Cloackaert Depo. 11 at 68-70, Y7:15-102:14.
Complaint Counsel’s marketing expert, Professor Moore, also testified that record companies
comsider catalog product in developing their marketing plans. Tral Tr. {Moored at 153:12-17.

32, As Mr Cloeckaert testified, the success of any new album during its initial release peniod
is criticatl in the music industory: “Then the new album comes and you have to concentrate
yourself on the new album, hecause the ngw album is so vital to the rest of what you're doing and
1w what you can do afterwards. T mcan, if you — if you don’t make succass of the new allwun, you
won’t have a successful hack catalog neither,” JX 97, Cloeckacrt Depo. Tr. at 100:14-20.

53, It also is generally wnderstood in the music industry that the period surrounding the
release of a new album {the “release period™) iz eritical to the success of the album, Trial Tr.
{Hotfnan) at 35%:12-360:17 (*[Tihe catalag 1s more valuable if the new record is a suecess, and
to make a new record 4 suceess, the key is the launch period. You want the new record to sell as
much as possible when it first comes oul.”™); JX 94, Saintilan Depo, Tr. at 81:23-82:3; IX 89,
stainer Depo. Tr. at 57:14-58:22, 64:9-65:14, 75:22-76:14. Respondents’ marketing expert,
Professor Wind, also confirmed that this view is generally accepled as a sound marketing
strategy. JX 91, Wind Depo. Tr. at 4:23 — 10010 (%[ T|he success of the taunch of the new
product, especially in a very crowded market, really depends on focus, on the single dedicated
focus of the specific preduct, And any distraction that will prevent this focus of all invalvad,
which means the manufactueers, the retailers, everybody involved in the launch, 15 absolutely
critical that we have this single focus here.™)
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Complaint Counsel’s Respense 1o Proposed Finding Nos, 51-53

These proposed [Indings are misleading becanse they leave out relevant information,
Respondents spin hypotheticals assumning a single finm owned a]! three Three Tenors albums.
Tlowever, since onc firm did not own all three albums, how a single firn might bave marksted

these products is not relevant lo the analysis in this case. CC Brief 64-68.

In any event, as Profcssor Moore testiffed, there is no “generlly understood” way to
nrarket catalog ilems around the release of a hew itcm by the same artist. When one recard
company owns both the new release and the catalog item, “the practice is that sometimes the
catalog releases are advertised with the new release, not always, but it’s quite common to sce that,
the catalog utles will be advertised with the ncw release ™ Moore 68:15-69:1. In fact, a record
company might choose o advertise a catalog item even il'il were to take sales away from the new
relezse. Mootre 160:17-163:3, Professor Moore explained that “when a labe) has releases that
have been successtul in the past, it would make sense for them to advertise or promote them

toecther,” Moore 138:24-139:10.

Professor Moore acknowlzdged that it preparing a marketing plan for a new album, a
record company will “take into account” the existence of catalogue alburns by the same artist.
Moore 153:12-17. But a firm might take a competing produet “into account™ without secking to
suppress all discounting and advertising for that product. Thus, as Dr. Moore explained, the
moratorium was nol necessary for the e[fective marketing of 3T3. Moore 119:19-124:7, 13524~

139:19.

Professor Moore™s conclusions are echoed by Cloeckactt. who testified: “It's an open

debate of how do you promote your back catalog related 10 new releuse, and there arc as man ¥
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views as there are labels and people as there are labels.” Cloeckaent Dep. (JX97) 97:23-58:7.
When asked if, az Respendents insist in thiz care, the re-promotion of a calalog item during, the
initial release period of a new release would harm the new release, Cloeckaert replied, “T don’t
know. Again, there arc as many theories as there are people in the record industry,” Clocckecort

Dep. (IX97) 101:2-8.

To the extent that Respondenis cite the testimony of (0*Brien to supportt their points ahoul
how best Lo market 3T3, as Respondents argued during Lheir objections at inal, O'Bren does nol
have markcting capertise. O'Prien 449:10-13, 479:17-24. In addition, O’Bnen testificd that the
reason he entered into the moratorium was that he was concernad that 313 might lose sales to
3F1 and 372, and that competition among Three Tenors products might adversely alfect the

profitability of the 3T3 project. CPF 7 301-308; CPRT 4 65.

Raspondents” Proposed 'inding Mos. 54-53

34, The PolyGram and Atluntic employees involved in the joinl venture recognized that
agpresstvely marketing and promoting 3T1 and 312 dunng the 373 release pericd could maks ¢
less likely that 313 woutd be successful, and thereby could lead 1o fewer sales of ¢ Three
Tenors products. JX RO, Stainer Tr. at 37:14-38:22_ 64:0-65:14, 75:22-76:19; TX94, Raintilan
Drepo. Tr. at 43:5-8, B0:25-82:3, 220:16-22; IX97, Cloeckaert Depo. Tr. at 71:15-22, 97:13-
102:14; IX 100, 0'Brien 12/6/01 Depo. Tr. at 105:19-106:3.

55. The relevant PolyGram and Atlantic employees also believed that the potential negative
cifect on long-term sales of all Three Tenors products from promoting and discoanting 3T1 and
312 dueing the 313 release petiod outweighed any posittve cifect on sales of 3T1 and 3T2 that
might have been achieved by promoting and discounting those producis during the 3173 release
period, hecuuse there was limited long-tenm potential for additional sales of the cight and four
year old cataley products. JX 8%, Staingr Depo. Tr. at 537, 14-58:23, 64:9-65:15, 75:22-75: 14,
IX%7, Cloeckzert Depo. Tr at 71:15-22, 97:13-102:14; IX 100, O'Brien 12/6/0 Depo. Tr. at
105:19-106:3; JX 94, Saintilan Depo. Tr. at 81:24-82:3



Complaint Counsel’s Response to Proposed Finding MNos, 54-35

These proposed findings are misicading, incomplete and not supporied by the evidence.
None of the evidence to which Respondents cite supports a finding that PolyGrom and Warner
employees were concerned that aggressive discounting and promotion of 3771 and 3712 would
lead to fewer overall sales of all Three Tenors products, or would hanm the long-lerm success of
the brand. At mosl, these citations support the proposition that these employees were alftaid that
apprassive discounting and promotion of the older albums would diverl sales from 3173 10 3T1

and 3T2.

The purpose of the Three Tenors moratonium was to shield 33 from competition. The
partizs were concerned that 3T3 might {ose sales to 3T1 and 3T2, and that competition among
Three Tenors preducts might adversely affect the profitability of tha 3T3 project. CPF ™ 301-
308; CPRF  65.

Moreover, it is a generally accepted economic axiom that higher prices and less
acvertising will lead to Jess output, absent an efficiency. Tlere there is no efficiency justification
for the moratorium. See CPF Y 309-370. Thus, the elfect of the morarorium— a ban on
diseounting and sdvertising— will likely be less, not more, output. See Stockum 581:19-582:6
{"My fundamental conelusions are that the restrictions contained in the moratorium agreement
have a elear anticompetitive potential, that they fall within the category of restraints that can be
very clearly concluded to be likely (o be anticompetitive, and that is the restriction on
discounting, which 15 tantamount to price-fixing, and a broad-based ban on advertising, which
has a clear anticompetitive potentizl. So | ultimately concluded the moratorium agreement is

likely to be anfeompetitive.™).



With regard to Respondents’ “beliefs” about the need for the moratorium, these beliels

alone arc insufficient as a manter of law 1o establish an efficiency defense. CC Bref41-42,

Eespondents” Uroposed Finding No. 36

Because of the importance of the 3T3 release period and the relative ingignificance of any
polential benefits from promoting and marketing 3T1 and 312, PolvUram and Warner would not
have entered into the joint venture if° cither party believed that the other would aggressively
promuote and discount 3T1 and 372 during the 3T3 release period. Trial Tr. {O Bricn) at 501:18-
S02:13 ("0 during the course of the negotiations PolyGrarn had come to vou and said (o you
(kat they planned on promoting 3T1 duning launch window for 3T3, what would you have dons?
.4 T would net have continued with the deal™.

Complaint Counsel’s Response to Propesed Finding No. 56

This proposed finding is maccurate and not supported by the evidence. The anly
testimony cited is from Anthony O'Brien of Warner. However, (3’ Brich also tesiifted that it was
Val Azzoli and Ahmet Ertegun, and not ©°Bocn, who would have the final say on whether
Warner would cater inte a collaboration with PolyGram withoul a moratorivm. Q' Brien 412:19-
413:5, Chrs Roberts, the President of PolyGrum Classics and Jazz duning 1998, and one of the
executives who approved the collaboration with Wﬁmer, testified that he did nort remember
whether he thought Wamer was going to discount and advertise 3T2 upen the release of 3T 3, arxl
did not know whether the moratorium was necessary for the formation of the collaboration.
Roberts Dep, (TX92) A0:10-51:21,

Indeed, Respondents have stipulated that the moralorium was pot nccessary 1o the
lormation of the Three Tenors collaboration. PHC Tr. 83:4-84:1. PolvCram and Wammer were
contractually committed o the 3T3 projzct well betore entening into the moratorium agresment.

PolyGram and Warner were commined to the formation of the PolyCram/Warner collaboration,
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the production of the Paris concert. the creation of 3T3, and the disnibution of 313 in the United
States well before discussions of the moratorium even commenced. Thus, the moratorium

carmot be neeessary for any of these elements of the 3T3 praject. CPF 2%,

Respondents” Proposed Finding No. 57

Al the first joint meeting the relevant PolyGram and Adlantic marketing personnel
regarding the marketing plans for the joint venture, which was held on January 2§, 1998 {one
week before the ConcertLicense Agreement was exgcuted), the parties recognized the need to
develop a strategy regarding the marketing and promeation of the prior albums during the perind
surrounding the release of 3T3, CX 583 (“PolyGram and Atlantic need to agree a strategy on
promotion of 3T and 3T2: One eption 15 t¢ impose an ad moratonum until November 157
Saintilan Depo. Tr. at 41:10-25 (noting that the moratorium was first discussed at a “joint venture
mecting” in late January™).

Complaint Counsel’s Response to Proposed Finding No. 57

This propused finding is inaccurate and musteading. PolyGram excouted the
Cancert’License Agreement on Januarv 26, 1998, three days beforc the referenced first marketing
meeting (whiclt ways held on Jamury 29, 1998, not January 28, 1998} (C3XG83; CPRF 35, At
the meeting, Chris Roborts (Poly Gram Classics) raised with the group his “gencral concerns™ over
how older Three Tenors prodieets would be merketed upan the release of 3T3. At the meeting in
question, there were “no concrete discussions” regarding the proposed advertising moratorium
and PolyCiram and Wamer did not reach any agreement regarding the concern raised by Chris
Roberts, CPF Y% 93-97. Indeed, at an internal PolyGram mceting on February 9, 1998,
Saintilan’s notes indicate that he reported that there were “no restrichions on 199041994
products.” CX386 at TIMGO04596.

Bespondents® Propused Finding No. 38

At an internal PolyGram meziing held on February 18, 1998, somcone sugpested the
possibility “that the first album could be price discounted from July 13 to mid August™ (e,
during the month before the release of the 1998 Album), and PolvGram concluded that 1urther
investigation was required before concluding whether to allow the operaling companics to
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disconnt 311 prior to the release of 373, JX 27 (Minutes of February 18, 1998 Maeting at
UMGHROG033Y.

Complaint Counsel’s Response to Proposed Finding Mo, 58

This proposed finding is misleading and not supported by the evidenee. The noles cited
by Respondents simply read: “There was a suggestion that the first aibum could be price
discounted from July 13 to mid-Augost. Action: [Paw] Saintilan] fo investigate™ TX27 at
UMGOOOES (emphasis in otipinal). This language 15 ambiguous and conld mean, inter alig,
that Saintilan would investigate whether discounting by PolvGram should extend beyond mid-

Angust.

Respondents’ Propesed Finding No. 59

PolvCGiram and Atlantic again met to discuss their marketing plans for 3T3 on March 140,
1998, JX 3 {March 14 Meeting Notes).

Complaint Counsel s Response (o Proposed Finding ho. 59

This proposed finding is larpely duplieative of inforrmation in CPF €4 99-104.

Respondenis’ Proposed Finding No. 60

'The partics discussed the possibility of marketing and promoting 311 and 312 during the
3T release period at the March 10, 1998 mecting, [ at 3.

Complamt Counsel’s Response to Proposed Finding No. 60

This proposed finding is largely duplicative of information in CPF 4 101.

Respondents’ Proposcd Finding Mo, 61

The March 10, 1998 mecting notes state:

301 AND 3T2 CAMPAIGING

Apreernent reached that on nitial POS [poiat of sale] materials,
neither company will featnre the earlicr albums. However, space
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will be allowed in free standing display units and counter stands,
for the later inclusion of back catalogue. Agreement that a big
push on cataloguc shouldn’t take place before November 15,

Id at 5.

Complaint Counsel’s Response to Proposed Finding Mo, 61

This proposed finding is largely duplicative of information in CPF ¥ 101-105.

Respondents’ Proposed Finding No_ 62

PolyGram and Warnzr subsequently refomed 1o the agreement reached at this March 10,
1995 meeting as a “moratoriwn™ on prometion and discounting of 3TT and 3172 that would be
implemented during the 373 release period. JX3; IX4; Saintilan Depo. Tr. at 43:3-46:16 (“1
believe wnilaterally, thal we would want to iniplement such a moratoritrm, such a window,
irrespective of whether Warner was tnvolved or not involved. Ant [ was in our interest as a
campany to create this window. It was only further down the line when we had a clear view as to
how — 1 believe the process “vas onc of iteration. The process was one of going kackwards and
lorwards and taking on different adviee and changing the position depending on this advice. So
it was an cvolutionary thing throughout the discussion on (he moratorium. But it was only
further down the line that we then told Warnzr that this is the sort of structure we intended to
adopt and the sort of posilion we intended to take because we beligve it would be in the best
interest of the album.”)

Complaint Counsel’s Response to Proposed lindine Mo, 62

Complaint Counsel has no specific response. For a detailed description of the terms of

the mogatorium agreement, see CPF 9 49-55,

Respondents’ Proposed Finding No, 63

After the moratorium agreetnent was reached at this March 10, 1998 meeting, the parties
tater meodified the agreement to apply during a ten-week perfod mnning from August 1, 1998
through October 13, 1998, TX 3 (luly 13, 1998 E-mail from Paul $aintilan te Chris Roberls,
Rand Hoffman, of /) (discussing Warner’s agreement to “observe the moratorium from August
1 through o Octeber 157); TX4 (Draft Memorandum from Paut Szintilan to PolyGram operating
comparics discussing moratorium from “August 1 to October 15, 1908™).

Complaint Counscl’s Response to Proposcd Finding Wo. 63

Complaint Counsel! has no specific response. For a detailed description of the terms of

the moratorium agreement, see CPF % 49-55.
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Respondents” Proposed Findinge No. 64

PolyCiram and Warner agreed that, during the moratorium period, “prices should be
‘normal’ and not subject to any special discounts or promotions.” JX 3.

Complaint Cpunsel’s Response to Proposed Finding No., 64
Complaint Counsel has no specific response. For a detailed description of the tenms of

the moraterium agreement, sce CPF Y 49-535.

Respondents’ Proposcd Finding No. 63

PolyGram and Warner both beligved that the moratorium was an important part of their
marketing plans for 3T3, TX 100, O'Brien 12/06/01 Depo. Tr. at 101:20-102:3 {Wamer
considered it “important for the parties to discuss and resolve how to promate the catalog
products during the period surrounding the release ol the 1998 album as part of the joint
venture™): JX 94, Saintilan Depo. Tr. at 221:8-25 (deseribing how moralorium was “an importan!
part” of the marketing plan fo: the 1998 album “[b]ecausc we wanted fo ensure a simple,
unclhuttered selling propesition in retail; we wanted to ensure that there wasn't any consumer
confusion around the ageressive promotion of an earlier album; we wanted to ensure thal 1the
spotlight fell for a specific new release.™).

Complam Counsel’s Response to Proposed Findinn Mo, 65

This proposed finding is misleading because it leaves out relevant information and is not
supperted by the evidenee, The purpose of the Three Tenors morateium was 1o shiefd 5T3 from
competition. CPT 7 301-308, The parties were concerned thar 3T3 might Iosc salzs to 3T and
3712, and that competition among Three Tenors products might adversely affect the profitability
of the 3T3 project. Anthony O Brien, the Wamner executive respensible for the moratorium
agregrment, lestified at mal that the purpose of the moratoriem was 1o protect the company’s
profis by impeding consumers [Tom discovering and selectng a lower priced alictoalive o 3T3:

Q: And during 1998 vou were coneemned that 3712 would lose salesto 311
and 312; is that right"?

A That's correct.

Y



: Were vou concerned, Mr. O'Brien, that consumers would be
unable to distinguish among the three different Three Tenors
alburms.

A: My concern was not thal they would not be abic to distinguish
batween therm, My concern was that there would be some level of
confusion perhaps, but then you know, if presented, you know,
with a clear chotee, if you have those three pieces displayed
together, even though our promotien for 3T3 may have driven
them into the stare in the first instance and they may — they may
loek 4t the price ¢ * the produet, they may look at the reperteire of
the product, and they may detennine that, frankly, 372 at a lower
price is similar encugh to what they went in for the first place [or
Q: Your concern was that conswners might pick them up and
compare them and then decide that 3T2 was thetr preference rather
than 3737

A My conecrn was twotold., Onc, that certainly given the
simmilarity of the — the visual similanty of the product there could
ke some confusion, coupled wath the [acl that they may stant
comparing the repertoire along with the price and make a
determination that, you know, the *34 coneert is just fine for a few
dotlars less.

O'Bricn 485:21-487:13,
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Rand Hoffman, PolyGram’s representative in the United States, also teshified that the
function of the moratorinm was to deter consumers from purchasing 3T and 3T2, with the
cxpectarion that such consumers would by defaull select 3T3. Hoffinan LH. (JX102) 43:10-23.
This strategy, Hoffman expected, would protect the venturers’ investment in the new Three
Tenors album. Hoffman LH. {JX102) 47:4-14 {*The feeling was that both we and Warners wers
investing a lot of money so that the 1998 album could exist. And it was necessary to protect that
investment when we had — we and Warners together had related product thiat conceivably
consumers mighl buy imstead ™).

Pau! Samtilan, the PolyGram manager responstble far negotialing the moratonum
apreement, lestified at deposition ar the purposc of the moratorium was to protect the
company's profits by impeding consumers from discovering and selecting a lower priced
alternatlve to 3T3. Saintilan Dep. (JX94) 00:9-15. This is what Saintilan wrote m ke
coptemporancons documents, JX%9-A {(We [PolyCram] believe that without any firm agrecment
between our two companies, there will be morestricted prie competition on the 1990 and 1994
albums and videos, which will damage sales of the new release ™).

With regard to Respondents’ “beliefs,” thesce beliefs alone are insufficient as a maller of
lavws tor establish an efficiency defense. CC Dricf 41-42,

Respondents’ Proposed Finding No, 66

PolvGram and Warner thought it was eritical to focus on 313 during the initial relcase
period. and that the best way to maximize the potential iong-term suceess of the Threw Tenors
brand was to create a clear “window™ for the new album during the release perind. Trial 7.
{CBroen) at 538, 541; see JX94, Saintilan Depo. Tr. at 78-98, 217-23, 226-27; TX 100, ' Brien
Depo. Tr. a 46:13-49:15; TX97, Cloeckaert Depo. Tr. at 68-71, 75-76, 98-102; JX89, Stainer
Dicpo. Tr. at 64-65, 53-538,; JIX 7 (Memorandum from Val Azzoli to Ramon Lopez; explaining
that WMI's plan te discount 3T2 outside the United States during the moratorium period “could

have a serions negative impact on PolyGrem’s marketing of the new Three Tenors alburn,” and
that “[t]he key here is [ocusing consumer’s attention on the new album starting now in
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anticipaton of the mnitial release and continuing through the Christmas season™); JX 28 (Three
Tenors in Paris Marketing Plan).

Complaint Counse]’s Response to Proposed Finding No. 66

This proposed nding 1s misleading and nolsupporled by the evidence. See CPEE T 54-
33,

Respondents’ Proposed Finding No. 67

The relevant PolyGram and Warner business people testified that a single firm owning all

Three Tenors albums would have adepted a strategy like the moratorium in manaying the Three
‘znors brand. TX 104, O°Bricn 12/6/01 Depo. Tr. at 185 (*Certanly if’ Atlante records was

simply conducting husiness by itself, as [ previously testified, and if we were releasing that "9%
album, we would not have positioned the "84 afbum alengside it.”Y; JX 97, Cloeckaert Depo. Tr.
at 68-71, 75-70, 98-102 (stating that strategv like moratorium is “preferred strategy™ for
marketing catalog products in conjunction with a new release and that the strategy “makes
commercial sense” for the Three Ten 1s products), IX 95, Greene Depo, Tr. at 171:12-172:3,
[91:17-192:21 (Decca Business Managor staling that sirategy whereby TolyGram decided w
“focus on the new album when it comes out and to stop promoting the first [album] makes
perfect sense with or withour this agreement” with Atlantie).

Complamt Counsel’s Hesponse to Proposed Finding No. 67

This proposed finding is misleading and not supported by the evidence. Se¢ CPRF ™Y 51-

SEN

Reespondents’ Proposed Finding Nos, 68-69

68, The relevant business personnel were concermned that promoting and discounting the prior
allums during the peried surrounding the release of the new album could have jeopardized the
potenitial success of the new albuim by sending a conlusing messuge (0 consurmers and the ol
and diverting the aperating companies’ focus away from the new atburn, which was of far greater
commercial significance to both PolyGram and Warner in 1998, FX 97, Clocckacrt Depo. 1T, at
68-71, 73276, 98-102 (discounting the prior albums during the initial release period would not
have “made cotnmercial sense™; “vou have to concentrate vourselt on the new album bacause the
new album is so vital 1o the rest of what you are dotng and to what you can do afterwards™; JX
100, O Brien Depo. Tr. at 99:2-17 (“aggressively prosnoting or discounting the prior albims
during the initial releasc period for the new album™ “absolutely™ would have “undermined the
success of the joint ventiere™);, TX94, Saintilan Depo. Tr. ar 43:5-8, 78-84, 205:7-200:20, 220:16-
22 (aggressive discounting and promaotion of the prior albums during the initial release period
could have “sabotaged the new release™); IX8, Stainer Depo., T, at 57:14-38.22, 64:9-65:14,
75:22-76:14 (aggressive promotion and discowtting of prios albums during the iniljal relensc
period “would damage the Thres Tenars brand™).
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63.  As Mr Saintilan testified, Poly{iram was concerned that potential consumers of 3T3 were
particularly suscepiible to potential confusion among the vanous Three Tenors products, and that
this confusion could lead to lower sales of all Three Tenors products. JTX94, Saintilan Depo. Tr.
at 79:21-81:22, 205:7-206:20 {concern was that “instead of acually consummating the purchase,
which I'm trying to get as a marketing person, that they walk out of kere saying it’s too hard™).
Complaint Counsel’s cxpert sconomist, Dr. Stockum, testified that he had “ne factual basis o
disagree wilh [Mr. Saintilan], he certainly knows his business better than [ know his husiness -.."
Trial Tr. at 726:1-10. As Complaint Counsel’s marketing expert, Professor Moore. testifled that,
if all three albums were displayed Logether in record stores as a result of promotional activities
relaring to the prior alburns during the pentod surrounding the release of the new album_ it was
possible that some consumers would be confuscd by the three albums and not buy any Three
Tenors album atall. 4 st 176:20-177:2.

Complaint Counse!’s Response to Proposed Finding Mos, 68-69

These proposed findings are misleading and not supported by the evidence. 1he purpose
of the Three Tenors morateriwm was to shield 3T3 from competition. CPF % 301-368. The
parties were concermed that 3T3 might lose sales to 3T1 and 3T2, and that competition among
Three Tenors products might ad*..rers-e]y affact the profilability of the 3T3 project. CPE ) 301-
308, CPRE T 63,

There is no suppott for the proposition that there was any confusing message sent to the
trade (i.e. | retailers) or the operating companics within the record companics. 1n the United
States, Warner treated 3T3 as a high-priority record, and the marketing campaign for 3172 in the
Urited States was well-funded. CPF Y 190-195. Witnesses representing both Warner and
PolyGram testified that 3T3 would have been appiapriately promoted without the noratorem,
and indeed that the moraterium had no significant elfect on the resources devoted 1o advertising
and promoting 3T3, “I think that 3T3 would have been appropriately marketed and promoted in
the United States without regard for the moratorium with PolyGram.™ ' Brien 490:19-22. See
afso CPF 1§ 323-326. Thus, it was clear to the trade that 3T3 was a high priority.

Likewise, PolyCram executives were not concerned that PolyGram operaling companies

would not use their best cfforts to promete 3T3 at the time of the launch, regardless of whether
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they were allowed 1o discouwnt 3T1 or Warner discounted 3T2. Greene Dep. (JX%5) 89:23-90:10,
182:19-190:1 (testifying that he was not concerned that “the 1990 album would take attentlon or
efforl away from the 1998 album™). Thus, the message to the operating companies was not
conlusing.

As to confusion ameong consumers, the evidence simply docs not bear this out as a
problem. The “concern™ aboot confusion was not hased upon research, data, or ohgervation.
According te Saintilan, “Tt was simply a coneern.”™ CPF Y 347-350. Significantly, thers is no
gvidence that consumers were actually confused in selecting among the various Three Tenors
albums, CPFYY 230, There was no conlusion belween 3T1 and 3T2 prior to the release of 3T3.
CPT 1 352.

Any potential confusion could have been avoided without resort 10 & moraterium. For
example, PolyGram designed the cover art for 3T3 and was fiee to design packaging for 313 that
was distinet from, and would not be confused with, the older Three Tenors products. CPEY 3510
PulyGram and Warner could have used standard markering tecaniques to distinouish 33 from
371 and 312, as they did 1n 1994, CPF § 353, Likewisc, advertising campaigns on behalf of 3T1
and 3T2, emphasizing the distinetive features of these older albums, could have helped 10
dilfercntiate these products from the new Three Tenors release. CPF Y354,

I adduizon, rocord retailers have the incentive and ability to display their products in a
manner that does not confuse consumers. Poly(Gram and Warner could have remedicd any
conswmer confusion by requesting that retailers display 3T3 separately from 3711 and 312 (e g,
oot in the same cnd of aisle display). CPT ] 336-33%.

Professor Moore testified that, akhough it was “possible” that consumers could he

confused among 311, 3T2 and 3T3, she saw no evidence in the documents she reviewed of any



actual contsion, Marzover, she suggested that if there were eoncerns about consumers being
conlused becavsc of similar packaging and repertoire, that there were siandard marketing
technigues that could be uscd 0 make these products more distinetive, as Warner did in 1994,
Moore 262:19-204:7.

Resmondents” Proposcd Finding No., 70

At the same time, PolyGram believed that it was important to exploit the promeotional
opportunity created by the Paris concert by discounting and promoting 3T1 tn June and July
1998, nvior to the release of 3T3. CX 413 {Apnl 29, 1998 memorandum to PolyGram operating
companies encouraging them to “aggressively promate the *3 Tenors 17 album and video . .
around the time of the 3 1enors concert™};

un=el’s Response w0 Proposed Finding No. 78

This proposed finding is largely duplinative of information in CPT Yy 111-116.

Respondents” Proposed Finding Mo, 71

The opportunity 1o promote the prior albums in fune and July 1998 existed ouly because
of the Paris concert and the new album created by the joint venture. JX94, Saintilan Tr. at
220:23-221:.5 ("Only within the context of thus new alburm coming out did we have this
opporiundty 1@ promote the old album.™); Trial Tr. {O°Brien) at 538:6-12 (noting that moraterimm
was designed to cnsare that the operating companics did not “try to take advantage of
PolyGram’s and Warner”s massive pablicity campaign®™ for 3T3.

Complaint Counsel’s Response to Proposed Finding No. 71

This proposed finding is misleading. 3T! has been continuousiy marketed by PolyCrram
[romn its release in 1990 through W the present day, and 3T2 has been continuously marketed by
Warner from its release in 1994 through o the present day, 3T1 remained onc of the lop five
selling classical albums cach year from 1991 through 1996, and was a top ten seller in 1997, 312
was in the top five from 1994 through 1996, and finished as the 12 best-sclling classical album

in 1997, CX583, CX35R4; CX585, CN386; CH287; CX588; CX589; CX590.
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In addition, the Three Tenors Paris concert wonld have gone forward with or without the
¢ollahoration between Warner and PolyGram, perhaps with 3T3 being distributed by Polv Gram
or Wamer separately, or by another major record company. CPF Y1 320-321.

Respondents’ Propased Findmg No, 72

The moratorium was desigozd to balance the inlerest in discounting and promoting the
priot albums during the period surrounding the Pans coneerd with the paramount interest 1n
focusing on the new album ence it was released 1n order to maximize the chance that it would be
successful, X 94, Saintilan Tr. at 91:10-21; Trial Tr. (O'Drien} at 538:6-540:22; X 95, Greenc
Depo. Tr. al 152:14-21 (*"We wanted people to cencentrate, because we had a considerabic
mvestment in the new album and we wanted to make it a success . . . . [Tt was really sort of
setting and time limit and saying w people, loek, just — just, you know, do vour hest with the old
album once there 15 an opportunity but the main focus is the new album.™)
sad I'inding Ko, 72

Complaint Counsel’ s Response to Pro

This propased finding is misleading and nat supported by the evidence. See CPRE 1 65,

Respondents’ Proposed Finding No, 73

T'he moratorium specifically allowed the PolyGram and Wamer operaling companies to
aggressively discount and promote 3T1 and 3T2 dunng the penods before and aller the critical
release period for 3T3. Thus, after receiving requests from several European operating
eompanies for permission to discount 317 from Junz through July 1998, Paul Sainttlan and
Stephen Greeng, the PolyGram employeess principaliv responsible for the Three Tenors project,
stated that the aperating companies were free to discount 3T1 “around the timz of the cancert™
{which would be a {ew weeks prior (o the release of the new album) if they helieved that such
discounting would "overal]l make money for the group.” See I 40 { April 8, 1998 e-mail
carrespondenee between Paul Saintilan :nd Stephen Greene); CX 404 {April 9, 1998 e-mail from
Stephen Greene o Bert Cloeckacrt).

Complaint Counsel’s Response to Froposed Finding ™o, 73

Thiy proposed finding is largely duplicative of information in CPF ¥ 111-116.

Respondents’ Proposcd Finding No. 74

After learning that the proposal to discount the first albwmn prior to the release of the new
albuni had heen approved, Bert Cloeckacrt, PolyGram's Vice President responsible for managing
PodvGram’s European nperating companies, informed the operating companies that 3T1 could be
tiscounted te & "high roid price level” for sales “helween 15th of June till the end of July . ., ™
See JX 41A-C (April 13, 1928 Memorandum from Bert Cloeckaert to Classical MD's/Classical
Marketing Managers}
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Complaint Counsel’s Response to Proposed Finding No. 74

This proposed finding iz largely duplicative of information in CPE Y 111-116.

Resnandents’ Proposed Finding No. 75

[n late April, following fusther intemal debate regarding whether discounting of 3T
should be permitted in June and Tuly, PolyGram again informed its operating companics that they
were authorized te “aggressively promote the *3 Tenors 17 album and video . . . around the time
of the 3 tenors concert.” CX 413 (Apnl 29, 1998 Memorandum frem Stephen Greene and Paul
Saintilan to Furopean Classical MDs/European Labe] Managers).

Complaint Counscl’s Response to Proposed Finding No. 75

This proposed finding 1s largely duplicative of informartion in CI'F 79 111-114.

Bespondents’ Proposed Finding No. 76

The April 2%, 1998 memorandurn stresse:! the reasons why discouniing should not be
permitted to oceur during the initial period tollowing the release of the new album:

The key point to observe is that the “original™ album should not
inlerlere with the launch of the new album (August 10) and all
price discounting activity shoutd be discontinued from July 24 to
allow a cooling off period. Further to this, we also have an
agreement with Atlantic Records that no advertising or point of
sale material originated for the launch of the new album will
feature packshots of the previous albums. This will help ensure
that when purchasers walk into retail an the day of relcase they
face & simple, uncluetered selling proposition . . .. This agreement
{which includes price discounting) will be enforeed from July 24
until the Christmas cammpaigns hit the shops, when the original
album will undonbredly be promowed as a priority release (as it
always has been). ... |T|his new policy stitkes a balance between
maximizing an oppormnity on the ‘onginal album® and yet
protecling our comsiderable investment in the new album.”

Id; TX 9 (July 2, 1998 Letter from Paul Saintilan to Anthony O'Bren).

Complainl Counsel’s Response lo Proposed Finding No, 76

This proposed finding is misleading and not supported by the evidence. See CPRF ¥ 65
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Respondents’ Proposcd Finding No. 77

A number ot Poly(Gram operating companies ultimately sought and obtained permission
to discount 3T through July 1998, See JX 95, Greene Depo. Tr. at 207:6-213: 14, IX 47 {April
30, 1998 E-mail from Stephen Greene to Dave Tweed) (discussing discounts on 11K, sales of
{irst albuin bepinaing July 6, 19987; RX 704 {May 6, 1998 E-miail from Kjeld Stelanzon o
Stephen Gresne (discussing Danish plans for discussing the first album in Junc and July).

Complaint Counsel’s Besponse to Proposed Finding No. 77

This proposed [inding is largely duplicative of information in CPF 4% 111-116.

78, PalyGram’s actual pricing data during this ttme peried also shows that PalyGram
discounted 3T! in numerous markeds during June and July 1998, including Argenting, Belgium.
Germany, Franee, the United Kingdom, Hong Kong, Ireland, Tlaly, Japan, (he Netherfands,
Austria, Portugal and Sweden, See RX 709 (1998 AIF Data); TX 95, Greene Depo. Tr. at 207:6-
213:14.

79 In France, aitheugh there do not te appear to have been any discount sales of the 1990
Alburn during the moralorium perind, maore than 80% of the sales of the 1990 Albam for the
grdfirg vedr were made 1n June al a 39%% discount pnce. B3 709, [n several other countries,
including Iong Kong, Spain, Japan, Sweden, and Switzerland, all or nearly all of the unit sales
during the time perind that the Moratorium was to have heen in etfect were made at discount
prices. fid

Complaint Counsel’s Rerponee 10 Proposed Findine Mas, 7R-749

These proposed findinegs are nusleading because they leave oul relevant infommation,
PolyGrum’®s “aclual pricing data” fails to show moneys rebated to retallers through cooperalive
advernsing. RX7059. This omission is significant because providing cooperative advertising
funds to retailers has the eficet of reducing the wholesale price. CPF* 2350,

Respondents ¢laim that some units of 3T1 were sold by PolyGram at a discounted price
oulside ol 1he United States during the moratorium period. This is not evidence of non-
compliance with the moratorium agreement. First, one, and only ore, PolyGram operating
company (Spatin} sought and recelved pernmission [rom Decca and PolyGram (Bert Cloeckasrt) to

offer 3T1 at a significant discount during the moralonum period. RX725; Greene Dep. (I X95)
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146:6-148:9, 149:1-24. This authorization was limited to allowing customers that purchased 3T3
to place a single order for 311 at a discounted price. Stip. 17 146-147. This single order
represented the “highest quanlity” of discounted product sold during the moratonum perod.
Cloeckacrt Dep. (JXY8) 155:17-156:5.

Secomd, in negotiatng the moratoeium agrecment, Wamer and PolvGram recognized that
outside ol the United Siates, some discounting during the moratorium period would be
unavoidable, 1X74 at UMGOCG203 (“may be some spillage and late compliance™). For example,
each company would need to honor commitments made to retailers. PolyGram and Warner
agreed to be “complelely tramsparent about these problems, whling where issues exist and
advising why comphiance 15 difficult and when 1t would take effect.” TXT-T3 See alse JX2; TX3;
CX452, CXA454, CXa35; CX456,

Third. Respondents’ charactenization of the behavior of their foreign operating comparies
is misleading. l'or example, the price in Japan, while purportedly a discounted price, was the
sare price that had been offered smee 1997 (7o, the price of 2T3 was not raised or lowered at
any time), RX709 at UMGO03016, In the other countries whers there was a discoanted price
offered during the moratoniom— Hong Kong, Sweden and Switzerland— it was donc without
authonzation from PolyGram central memagement, Greene Dop, {TX95) 146:6-149:24,

Rezpondents’ Fropased Finding No_ B()

PolyGram's | Inited States nperating company — which has ncver apgressively discounted
3T1 — did not seek to aggressively promaoie or discount 3T 1 during this time period. JX 87, Gore
Depo. Tr. at 36:23-39:3 (President of PolyGram Classics U8, testifying that reducing price level
in the United States would not have been jusiified by any increase in sales and that he was not
awarc of any time PolyGram had reduced its price level Lor 3T in the United States); Greene
Depo. Tr.at 204:16-205:7 (Business Manager for Decea Classics Catalog Trevelop testi [ying that
he could not recall any oceasion where U.S. op ¢o sought permission to discount 3T1 and that
there was no evidence in the date of any discounting of 3T1 in the 11.8.3; CX 608, Fuller Dopo.
Tr.oat 76:20-77.22 (CFO of PolyGram Classics U.S, testifying that he was not aware of any
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giluations where PolyGram temporarily reduced price fevel for 3T or any other album in the
[1.8.3: R 709 [ALF Data); RX 713 (U.S. Sales Data).

Complaint Coung=’s Response to Proposed Findine Vo, 30

This proposed [Inding 15 incomplete, misleading and not supported by the evidence.
First, Respondents concede, and Comiplaint Counsel agrees, that Poly(iram did not promote or
discount 3T1 in the United States during the moratonum penod. In other words, PolyGram
complied with the moratorium agreciment in the United States,

In the spring of 1998, Paul Saintilan told Kevin Gore, Senior Vice President and General
Manager of PolvGram Classics and Jazz in the Usnited Stales, about the Three Tenors
muoratorium. (iore assured Saintilan that PolyGram Classies “would seek to comphy.” Saintilan
Dep. (IX%4)49:10-530:24. Saintilan vnderstoed that Gore intended 1o communicate with PGD
regarding the moratorium, and to ensure that PGD complied with its termis as well, Samtilan
Dep. (JX94) 30:19-51:15. That thiz exchange occumed demonstrares that Poly(iram executives
were genuinely concemed that, absent the moratoriwn agreemcent, the 118, companies would
discount 311 in the pernod following the release of 3T3. CPEF* 110

[t is true that, in the United States, PolyGram has always classified 3T1 within Lhe “top”
price tier. Howewver, this does not mean that PolyGram has not offered 3T1 at a discounted price
through price discounts to tetailers or by means of cooperative ac:iw:rtising, rebates. See CPF Y

249253,

L]

Iuring the moratosium period, by withholding cooperalive advertizing funds from U5,
retailers, Poly(ram was, in esscnce, withholding discounts. Tn the 1Inited States, it is common to
causc the price of an album to be reduced by means of cooperative advertising. CPF ™ 250-252.
Indeed, in Neptember 1994, PolyGram returmed to retailers through 3T1 cooperative advertising
progras approximately nine percent of the inoney 3T1 generated. CPF 1252, Mozeover,
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conperative advertising funds create an incentive for retailers to place the advertised product on
sale in order to mave a higher volume of product. CP'F ¥ 253; Moeore 67:3-16.

In addition, there are wavs to offer a dizcount to retailers without changing the wholeszle
list price. Crore testified that he belicved that 3T1 was, in fact, discourted during 1998, (rore
Drep. (JXB? 22:25-23:13.

(Jiven the promotional history of PolyGram Classics in the United States, 1t 15 likely that,
bt for the moratorium, PolyGram wonld have promoted 3T1 and 1aken actions that would have
cawsed 3T1 o be ofiered af a discounted price at retat] in the United States. In Septembor 1994 —
the first full month afler the relcasc of 3T2 — PolyGram spent $57,178.00 on cooperative
advertizing for 3171 in the United States. IX103 at UMGOC 447, |n August and September
1998 — the moratorium period— PolyGram spent $437.530 on cooperative advertising in the Tnited
States. BEX728. Gorewestified that 3T1 was, indeed, promoted in the United States during 19498
{aithough, as Respondents concede, not dunng the moratorium peried). Gors Dep. (JX87)
20011-21:00, 39:4-14,

Respondents’ Proposed Finding No. 81

This stralegy was consistent with PolyGram’s gencral practices, becausc TolyGram often
emplovs a marketing strategy of creating a release window under which promotional activities
relating to catalog relcases by an artist are discontinued during the period surrounding a new
release by the artist. JX 97, Cloeckastt Depo. Tr. at 66-71, 73-76 98-102. Mr. Clocckaert
testified that this was the most commercially reasonable strategy for 3T3 and the cataleg alhums
in 1998, Complaint Counsel’s marketing expert, Professor Moore, testified that record
companies consider an artist’s catalog albums in developing the marketing plans fer a new album
by that artist, Trial Tr. at 135:12-154:11, and that Mr. Cloeckaert’s sirategy for promoting Vhree
Tzners products in Sununcer 1998 by prometing the prior albums i June and July, and then
focusing on the new album when it catne out, “makes sense.” Toal Tr, at 165:10-173:17.

Complaint Counsel’s Response to Proposed Finding No. 81

This proposed finding is misleading and not supported by the evidence. See CPRF ¥ 51-
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Ecepondents’ Proposed Finding No. 82

Professor Moore testified (hal this sirategy of discontinuing promotional activities dudng
a period surrounding the release of a new album by an artist is a reasonable marketing strategy
for a new album. Tral Tr. at 158:5-163:4,

Complaint Counsel's Hesponse to Proposed Finding Wo. 2

This praposed finding is misleading and not supported by the evidence. See CPRF 7 51-
53

Respondents’ Proposed Finding Mo, $3

PolyCGram and Warner elso were concerned that, absent a elear message regarding their
marketing strategy with respect to the calulog products, therr respective operating compuanies
throughout the world — and pariicularly thetr European operating companies — would lake
advantage of the promaotional opportunity surrounding the Paris concert and the release of 3T3 in
ways that would undermine the mitial sueccss of 373 and the *oag-torm success of the Three
Tenors brand. CX 413 ("The key point to observe is that the “original” album should not
interfere with the launch of the new album. ). 1X 94, Saintilan Depo. 11, 5t 43:5-8, 78-84, 205:7-
206:2-, 220:16-22; IR 100, O'Brien 1276/01 Depo. Tr. at 105 19-106:3.

Complaint Counsel™2 Besponse to Proposed Finding No. 83

This propased finding is misleading and not supported by the evidence. See CPRF 4 54-

Lty
LA

Reaspondents” Proposed Findinge Ne. B4

Ag Dr. Stockum testified , “free riding can create inefficiency in the market.” Trial Tr. at
694:24-605:6; Tral Tr, at 713:20-716:1; Stockum Depo, at 56:13-15.

Complaint Counsel s Besponse to Proposed Fmding No. 84

This proposed finding is misleading becanse it leaves out relevant information and
misslates the evidence., Dxr, Stockum testified that, whercas free nding might create inefficiency
in the marker, il the magnitude of free riding is small, it might not create market disfortions.
Stockom THa:16-7T17:13, Dr. Stockumn testified that, in this case, the evidenee indicated that the

magmtude of potential free riding was not significant. Stockom 626:9-638:21, 734:9-25. Dr.
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blockum also testified that there was no contemporancous cvidence of concerns that advertising
expenditures for 313 would be affected duc 1o lost sales 1o 3T1 or 3T2, and that hie would have
expected to see such documentation in the files if the spillover effect were significant. Stockiem
626:5-628:6, 721:24-723:1. In other words, Dr, Stockum testificd that the free-riding “defense”
Was not valid,

Respondents” Propnsed Findins No. 83

As Dr. Stockum testified, there is one Lype of free riding, or spillover, in which one party
uses the expenditures of another party to sell more of its products without paving for those
expenditures. Dr. Stockum testified that this tvpe of free riding could be referved 10 as a
“positive spillover.” Trnal Tr, at 719:15-20.

Complaint Counsel’s Respanse to Proposed Findine No. 85

Complaint Counsel has no specific response.

As Dr. Steckum testified, there is a second type ol [ree riding, or spillover, in wiich a
party takes advantage of the marketing expenditures of another party in a manner that takes sales
away ftoem the party that made the expenditures. Dr. Stockum icstified that this tvpe of frec
riding could he referred to as a “negative spillover.™ Trial Tr. at 720:7:13. Dr. Stackum testified
Lhat it was his understanding that, in adopting the moratorium, PolyGram and Wamer were
concerned about the “negative spillover™ that ¢ould eceur from discounting and prometing 3T1
and 3T2 dining the period surrounding the launch of 3T3. 7 at 720; 14-721:5.

Complaint Counsel’s Response {0 Proposed Finding WNo. 86

This proposed finding is misleading because it leaves out relevant information.
PolvGram and Warner were concemed that 3773 might lose salas to 3’11 and 3T2 and. as a result,
be less profitable. See CPRFE 1 65.

Eespondents” Proposed Finding Nos. 87-88

87 As Dr. Stockum testified, “obtaining confidential marketing inlonmation in the context of
[a] joint venture™ might “enhance the ability or opportunity for the joint venture partners tw
compete with the joint venture,” and that this “would make (he threat of free-nding activity to the
detriment of the joint venture greater than in a sitmation where the froe rider doesn’t have that
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confidential information™ because the “information could facilitate his ability wo compete against
the joint venture product.”™ Tral Tr, at 736:2-15.

88,  AsDr. Stockum testilicd, 4 provision that ensures the partners in a joint venture “will not
use the confidential competitive information of the venture to compete with the venture™
*certainly makes econemic sense in some circumstances,” and that “fi)t may well be reasonably
necessary to the venlure to make sure that the partners of the venture don’t use the venture's
informuation to compete with the venture.”™ Tnal Tr. at 752:17-T53:2.

Complaint Counsel’s Besponse to Proposed Finding Mos. 87-88

These proposed findings are misleading and not supported by the evidence. See CPRF Y
41-50).

Eespondents” Proposed Finding Nos., §9-94

89,  Dr. Stockum testified he was unaware of any factors other than the Paris concert and the
release of 3T3 that "would have chanced PolyGram’s incentives vith respect to advertising,
promeoetion or prictig of Three Tenors 17 in 1998, and that the same was true with respect to
Atlantic’s incentives to advertise, pramote and price 3T2 in 1998, Absent the Paris concert and
tha release of 3173, Dr. Stockum could “point to oo particular factors™ that would have fed
PalyGram or Atlantic to do anything differently with respect to 3T1 and 3T2 in 1928 than they
had done in 1997, Trial Tr. at 667:16-668:5. Professor Moors likewise was unable w0 idenufy
anything oiher than the Paris concert and the relegse of 3T3 that would have affected the parties
ineenlives to promotc the prier albums, Trial Troar 150:21-151:5.

G0, As Dr. Stockum testified that, with the Paris concert and the release of 313, abscnt the
moratorium, “one might expect to see behavior by Pely(ram and Warner, promational behavior,
advertising behavior and discounting behavior, that would not have oceurred if the Joint ventare
had not been formed.” Toal Tr. at 673:4-13.

Complaint Counsel’s Response to Proposed Findine MNos, 89.-90

These proposed findings are misleading and not supported by the evidence. See CPREY

71,

Raspondents’ Propescd Finding No. 91

As Complaimt Counsel's markering expert, Professor Moare, testified that, il 302 were
promoted during the moratorium period, it was “quite reasonable™ to believe that some
consumets would come to record stores “because they saw the marketing that the joint venture
paid for”™ and that they would purchase 3T2 instead of the joint ventwe product if the prior
produets were being promoted in the store. Trial Tr. at 143:5-147:11. Under ths scenario,
PolyGiam and Wamgr each would have paid half of the relevant advertising (or 3T3, but the
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100% of the henafit fror that advertising would have been obtained by the party selling 372, id
at 146:20-25. The same would hoid true with respect to any sales of 3T1. Zd at 147.7-11.

Complaint Counsel’s Response to Proposed Tinding Mo, 61

This proposed finding s misleading and misstates the evidence. As PolyGram and
Warner both owned a catalogue Three Tenors item, both companies benefitled from the potential
spillover effect. PolyGiram bencfitted from incremental sales of 3T1; Warner benefitted from
incremental sales of 3T2. This is in contrast to the silustion in 1994, where Warner marketed
3T2 aggressively and successfully without any restrictions on 3T1, CPF 233-242, 235-256. [n
1994, all of the spillover to older Threo T'enors products went to Polylram, which, enlike 1n
1948, contributed nothing to the marketing and advertising of the new Threc Tenors product.

That advertising for one product might benefit another company’s product is a ubiquilous
phenomenon. CPEF 0 312-314, Within the recorded music industry, the diversion of sales
identified by Respondents is commuonplace: Advertising intendzd o benefit one album often
leads to sales of competing albums (perbaps an older album by the same artist on a different
label, perhaps an album by an entrely dillerent attist). CPF 315, For example, a sirong,
popular album creates spitlover effects that are bencficial to the entire recorded music industry.
For this reasom, hoth labels and retailers often blame slow overall store traffic o the absence of
heavily-advertised major new releases during a particular fiscal quarter, CI'F 7316

Responderts” Propesed Finding No. 92

The parties recognized that the Pards concert and the release of the new album created an
tmpertant epportunity tor promoting Threz Tenors products that existed only becouse the joint
venture existed, and wanted to ensure that thewr substantial expendilures thal created this
opportunity were directed towards sales of the new album rather than the prior albums. See JX
100, " Brien 1276/01 Depo. Tr. at 98-107; TX 94, Saintilan Depo. 1t at 220-21; JX 82, Stainer
Depo. Tr. at 76-80.
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Complaint Counsel’s Respopse to Proposed Finding No, 92

This proposed finding is misleading and not supported by the cvidence. See CPRE 771,
1.

Respondents’ Proposed Finditto No. 53

This concem was particularly acute wilh respact o Wil — the Wamer conty responsible
for distribution and marketing outside the United States — because WMI marketed and distributed
3T? but had no financial interest in 3T3. Trial Tr. (O’Boen) at 502-512, 527-38.

Complaint Counsel’s Responsae to Proposed Finding Mo, 93

This proposed finding i= misleading and confusing because itis unelear what “concem”
was particularty acute. The “concerns™ that led to the moratorium agrecment are described in
CEF §¥ 302-308 and CPRF % 63,

Respondents’ Proppsed Findjng Mos, 94-96

94, Whilc Mr. O'Bricn and Mr. Hoflman were negotiating the Concoert’Elcense Agreemment,
Ramon Lopez — the Chairman of WMI - sought to condition Atlantic’s use of 3T2 as part af the
ereatest hats and box set albums, which wore to be produced as part of the joint ventures, on
allowing WMI to significantly discount 312 during the period surrounding the release of 373,
(X 566; I'mal |1 (O'Brign) at 502-512.

93, Mr. (Brien helieved that the condition sought by Mr. Loper would “hlow the deal™;
avcordingly, be wrote to Bob Daly, the rosi senior executive of Warner Music Group, 1o explain
that the conditien sought by Mr. Lapce was unrcasonable, CX 566; Tnal Tr. (O'DBrocn) at 509:20
-512:1.

45, Mr. O'Brien enlered into the Concert/License Agreement believing the issue had been
resodved and *very confident that | Atlantic and Poly(Gram] would be abic to use the |312)
repertoire without the conditions that would seriously undermine the launch and vishility of
[G1T3." Toal Tr. (O'Brien) at 511:13-512:1.

Cornplaint Counsel’s Responsc 10 Propused Finding W os, 94-54

T'here appears to be a typographical error in the citations in these proposed findings.
Comnplaint Counsel assumes that the intended cifatton was 1o CX366, nol CX566. In any event,

these proposed findings are misleading because they leave ool relevanl inlormation. The relevant
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docurnents indicate that WMIs insistence that Rudas reduce the rovalty on 3T2 could "blow this
deal™ from Rudas’, not PolyGram's, perspective, In fate 1997, WMI was inststing that Rudas
conlribiate to the advertising campaign for 3T2 between May and December 1998 by reducing the
royalty payments on 3T2. CX5366 at 3ITENC0G7338. (¥ Brien was concerned that insisting that
Rudas pay lor this would cause Rudas not to agree to work with Warner on 3T3.

Rudas was not coneerned about the price discounting by Warner where the discount camc
froml Wamner s nel prolils— indeed, Rodas encouraged discounting and advertising during the
moratorium period, 50 long a3 there was no reduction in rovallics. RX701 (Rodas representative
wriles “we agzee that a sales incentive program should be implemented tor the 1994 album in
connection with the upcoming release of tha 1998 alburm,” urging WhI t¢ promoete 3T2 at retail
and encouraging “salc pricing” but not agreeing to reduce the rovalties on 3T2). This should not
be surprising, given that Rudas would cam the same rovalty but ona lkely larger volume of sales
if 312 were advertised and discounted.

Bespondents’ Proposed Finding N, 897

Hawever, even after the Concert/License Agrecment was entered inlo, WMI developed
plans to discount 3T2 in Europe from May 17, 1958 through December 31, 1998, a peried that
included ihe proposed moratorium period. Lrial T1. {0 Brien) ar 327:20-338:12.

Complaint Conngel’s Response to Proposed Finding MNo_ 87

This finding is largely duplicative of information in CPF 4 123-128.

EBespondents’ Proposed Finding No. 98

Allantic explained to Mr. Lopez that WMI's proposed European discounting campaign,
unieler which WMI would be seeking to “take advantape of [Atlantic’s] and PolyGram's massive
publicity catnpaipn o sel [is] catalog album,” “could have a serions impact on PolvGram’s
marketing of the now Three Tenors album,”™ JX 7 (Memorandum from Val Azzoli to Ramon
Lopez).
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This propased finding ts misleading because it leaves out relevant information. [n
response to Val Azzoli’s memo, Ramon Lopez stated that WMI's plan to discount was 1n direct
response to PolyGram's disconnt campaign that was already in effect. JX& at 3TENDDOD1456
{*¥You should be aware that PolyGram has been marketing and pricing very aggressively their
1990 album [or approximately a menth and a half already . ..} He further pointed out that
marketing catalogue alhams during the release of a new release or related event was a “traditionat
practice of [the music] industry.” Fd.

Reapondenis’ Proposed Finding Nos, 99-100

99 hir. (O Brien testificd that WhI's proposed European discounling ez npaicn “coald have
had a seriously negative effect on our — on the launch of our "98 [album],” Tmal 1r. at 536:21-
337:10, and thus was not in the overall best interests of Wamner Music Group.

1, Because of the moratogum, Mr. O Brien ultimarely was able 1o persuade WMI not to
conduct its Furopean discounting capipaipn during the moratorium perind. Trial T'r. at 327:26-
33802

Complaint Counsel’s Response to Proposed Fipding Mo, 99-100

These proposed fAndmgs are misleading because they leave out relevant inflbrmation.
Wamer was concerned that discounting of 3T2 by Warncr would lead PolyGram to discount 3T1
3366, This, in tum, would result in potential lost sales of 313, and decreased prodits for 37173,
See CPRT 9 65.

Respondents’ Proposed Finding No. 101

Absent the moratorium, PolyGram and Warner may have spent less money promoting
3T3, particularly if aggressive promotion and discounting of 371 and 3T2 during he release
period led to Iower sales of 3T3. IX {00, (O'Brien 12/6/01 Depo, Troav 111:5-112:5, IX 101,
{¥DBrien /5 Depo. Tr. at 58:24-39:12. Dr. Stockum testifisd that Atlantic might have spent
less money advertising and promoting 3T3 il “people were buving 311 and 3T2 instzad.” Trial
Troat 729:11-25; id at 730:17-73]:3, Complaint Counsel’s marketing expert, Professor Moore,
testified that PolyGram and Atlantic were likely o alter their promational spending on 3T3
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depending on how it performed during the initial period [ollowing its release. Trial Tr. at 197-
99.

Complaint Counsel's Besponse te Proposed Finding ho, 101

This proposed finding is inaccurate and net supported by the evidence. Advertising
expenditures were not affecied by the moratodum. Ad teial, O'Brien testified: *T think that 3T3
would have beent appropriately marketed and promoted in the Tnited States without regard for
the moratorium with PolyGram.” O'Bnen 490:19-22, See afve CPF Y 323-323,

Dr. Stockun testified that, if the spillover had a significant effect on sales o 3T3, it is
possible that Atlanlic would have inereased s advertising expenditires on 3T3. Stockoum
720:11-20, See alsn Staner Dep. {JTX89) 75:9-21 ({PolyGram’s U.K. operating company
increased its expenditures on advertising after realizing thar 3T3's sales were disappointing
nolwithsianding the inoratoriwn agreement). Likewise, T, Ordover acknowledged in his
deposition that discounting and promotion of 3T1 by PolyGram might actually inercase {rather
than decrease) Warne:'s incentive to promole 3T3. Stated differently, the moratarium might
actually decrease Wamer's incentive to advertise 3T3, Ordover Dep. (TX90) 115:16-116:13,
118:8-11%:1. Siguficantly, however, both Dr. Stockwn and Dr. Qrdover evaluaied the evidenes
in this case and found no support for the proposition that the spillover cffect would be
significant. Stockum 643:7-643:25; CPF ] 327-332. See alsn CPREF % 108,

Respondents’ Proposed Finding Mo, 162

PolyGram and Wamer limited the moratonum to apply only to two older catalog cd’s
(3T1 and 3T2) duning a len-week period surrounding the release of 3T3. Tral Tr (O'Bricn) at
516:13-317:15; TX 94, Saintlan Depo. Tr.oal 48:2-11 {testilyving tha! the moralonium was
intended to rmn from *just prior to the release of the album through just poor to the Christmas
period™ and that it entailed an agreement “[t]hat we wouldn't seck to create confusion and
undermine the success of the new album be aggressively advertising price discounting of the
prior albums™).



This proposcd finding 12 incomplete and therefore misleading. The terms of the
moratorium agreement are get farth in CPF 9 49-35.

Respondents” Proposed Findine Wo. 103

The moratonium was designed to address PolyGram's and Wamer's specific concerns
regarding tha need to ensure a sucecsstul launch of 3T3 and to prevent fres riding and
opportunistic behavior during the releasc period, while cnsuring that there would be no
restrictions on aggressive competition between 3T1 and 372 owtside the moratoriwon period. TX
0. CX 413; Trial Tr. {O°Brien) at 538:6-340:22,

Complaint Counsel’s Response to Proposed Finding No, 103
This proposed finding i3 misleading and not supported by the evidence. See CPRI 1Y 34-
55. 65,

Ecspondents” Proposed Findinge No. 104

The relevant PolyGram and Warner witnesses testificd that the Three Tenors joint venturc
was unigue in a tnber of respects, that the morarorium was necessary because of the unicue
fcatures of the joint ventore, and that they were unaware of any other situation in which a
restraint 1ike the moratorivm had been considered or adopted. Tral Tr. {Hoflman) at 358-365,
IX 101, O°Brien 17501 Depo, Tr. at 97:24-08:4, Compiaint Counscl’s marketing expert,
Professor Moore, was unable to identify any other similarly structured joint venture between two
record compames. Tréial Tr.at 188:15-191:1, 258:8-255:15.

Complaint Counsel’s Rasponse 10 Proposed Findine No. 104

Thiz proposed finding iz misleading and not snpported by the evidence, The purpose of
Lthe Three Tenors moratorium was to shield 3T2 from competition because the partics wors
concernied that 3T3 might lose sales to 271 and 53772 and that competition among Throe Tenors
products might adversely alfect the profitability of the 3T3 projeet. CPE %4 302-308. It was not
the stricture of the joint venfure that caused concem about lost sales, but rather the fact that 373

was not sufficiently differentiated from 312 or 3T1. As Anthony (FBrien testified:
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[T]he problem that we bad was that The Three Tenors [are] perhaps three
of the laziest performers we have ever seen performing this tvpe of music,
and what we were hoping for, when we were making the "98 coticer!, was
to have new and exciting repertoire. . . And they're not particularly given
to sort of learning new arias, and so Nessun dorma! would come back
again, or maybe Carrcras would sing onc of the Pavarolti songs or viee
versa, And so although the album was different . . . it wasn’t, perhaps,
guite as new and exciting as we had hoped 1t to be.

{Brien LH. (FTX101) 74:2-16.

O Bricn explained this furtber at tnal;

During that pegotiation and during var negotiation, that is,
Atlantic's negotiation with Rudas, we were trying very hard to get
commitments from Rudas and from the tenors that we would have
new and exciting reperloire. We knew that the Three Tenors, who
have slightly lazy work habits, work ethics. would not give us an
album that would be entitely new. We didn't know how much of it
would be overlap, bul we knew that 10 was an event concert, we
knew there would be some averlapping repertolre, and thar led o
our concern, coupled of course with the, you know, visual
similarity that T deseribed carlier.

O’'Bnen 543:7-545:22.



Respondents” Proposed [Minding No. 105

As Dr. Stockom testified that, as a matter of economics, in considermg the potentrat
competitive effects of the moratonum, “we are net just concemed about the ten weeks” during
which the maratorium would have been in place. Tnal Tr. at 732:1-16.

Complaint Counsel’s Response to Proposed Finding No. 105

This proposed finding is misleading because it leaves out refevant information. Dr.
Stockum was asked to assume that, because of free nding, Atlantic spent snibstantially less on
adverlising Juring # pedod of tome aller the moratorium period. However, this assumption is not
supported by the evidence: there is no evidence of a significant free-riding problem in this case.
CPF 91 305-346.

Respondenrs” Proposed Findine No. 106

The contemporanecus documentation shows that PolyGram and Warner emplayees
helieved the moratarium could have increased the aggregate output of Three Tenors producis by
maximizing lhe chance that 3T3 would be successful, thereby leading to increased sales of all

Three Tenors praducts in the long-term. JX 7; CX 413; RX 701,

Complaint Counsel's Response to Proposed Finding No, 106

This proposed finding is misleading and not supported by the cvidence. See CPRF 19 54

55.

Respundents’ Propesed Finding No., 107

The contemporaneous documentation shows that PolvGram and Warner cmplovees
believed that the parties were concemed that aggressive discounting of the prior albums during
the perind swrmunding the release of the new altbum could have jeopardized the entire joint
venture, therehy making it less likely that the parties would release 3T3 or the greatest hits or box
set albums. CX 366 (Memorandun from O’Brien o Daly stating that WMT"s plans to discount
372 could “blow the deal™),

sed Finding Mo. 107

This proposed finding is misleading and not supported by the evidence. See CPRT 7 54-
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Respondents’ Proposed Finding No. {08

As Mr. 0°Bren testified, by increasing the hikelihood that 3T3 would be saccesstul, the
moratorium could have led to higher promotional and marketing expenditures on 3T3 than would
have nccurrad absant the meratorium.  JX 100, O'Brnen 12/6/01 Depo. Tr. at 111:5-F12:5; JX
1011, O*Bricn 1/5/01 Depo. Tr. at 58:24-59:12.  Complaini Counscl’s markeunp expert,
Profossor Moore, also testified that PobvGram and Wamer were likely to adjust their marketing
expenditures for 315 based on how it performed in the marketplace. Trial ‘I, at 197:2-200:14.

Complaint Counsel’s Response to Propoged Finding Mo, 10K

This proposed linding is misleading, net supporied by the evidence and misconstrues the
testimony of O°Brien and Profeszar Moare, Neither witness suggests that advertising
expenditures for 3T3 are related to the moratorium agreement. In fact, O°Brien testifizd that 3T3
would have been aggressively advenised and markeled by Warner [ollowing its release (August
to Oclobar 1998) — with or withowl the moratorium agreement, CPF % 323; see also CPRT
181,

Advertising expendimres during the post-meratontm period would depend upon the
company s expectations as to whether that investment would or would not produce a sufficient
return {7 ¢, generale incremental sales). Mooge 138:18-1530:17, 199:2-23 Tn pther woirds, when
the marketing cxeeutives project the future sales of an album for purposes of determining
advertising expenditures, they consider the market conditions ducing the penod when the
advertising will Tun (as opposed to a prior period when market conditions may have been
different}. To the extent that the price and advertising restraints attfceted sakes of 37173 during
August through Octeber 1998, that uttiﬁc{al sales hoost would expira when the maratorium
expired on October 12, As the moratorium does not atlect sates of 3T3 during the past-
muoreatoriurg pertod, there is no reason to expect that the moeratorium would affecl adverlising

expenditures durting the post-moratoriom period.



Respondents” Proposed Finding No. J09

PolyGram and Warticr emplovees believed that any increase in sales associated with
discounting and promotion of 3T1 and/or 3T2 during the moratorium likely would have been
oatweighed by the decreased sales of 3T3 associated with such discounting and promotional
activities, and that the moralorium thus was likcly to increase the aggregate output of Three
Tenors products. JX 7; IX 100, 0'Brien 12/6/01 Depo. TT, at 59:2-17; JX 94, Saintilan Depo.
Tr.at 43:5-8, 78-84, 205:7-206-20, 220:16-22; )X B9, Stainer Depo. Tr. at 37:14-58:12, 64.9-
64514, 75:22-T6:14,

Complaini Coungel’s Response to Propoged Finding No. 10Hp

This proposed finding is misleading and not supported by the evidence. Sze CFRE 'Y 34.

L

=
Respondenls” Proposed Finding Ne. 110

Despite the contemtporansous documentation regarding the parties reasons for adopiing
the moeratorivm, Complami Counsel’s sxpert cconomisi, Dr. Stockum, testilicd that if was hias
understanding that “|tihe contemporancons doctments are prety much silent on that issue™ of
whether the parties were trving to balance an effort to “capitalize on the positive spllover affect™
around the ume of the concert by promoting and discownting 3T1 and 3T2 against an cltort o
create “a window of time when Three Tenors 3 sales could be maximized without having a
negative spillover effect.”™ Trial Te. at 721:24-722:13.

Complaint Counsel’s Response to Proposed Finding No, 110

This proposed linding i1s misleading bocause 1L misstates the evidence and feaves out
relevant information. The “conlemporaneous documents™ do not support Respondents’
eontentiony. CPEF '™ 34-55. D, Stockum testified that he had not “szen amithing to confirm”
Respondents” hypotheses about the reasons for the creation of the moraterivm.  Stockwm 626:9-
628:6, 721:24-722:13. Dr. Stockurn {urther testified that he would have expected to see such
documentation in the filzs if the spitlover effcet were sigmiicant. Stockum 722:14-723:1. See
aiso CPF P317-332.

Respondents” Proposed Finding We, 111

Foly(iram and Warncr employees testlied that they did not believe the moratoriurm
would have any effect on the price of 3T1 or 3T2 in the Unijted States, because those products
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never have been sold at mid-price in the United States and continued 1o be sold with the normal
range of discounts and allgwances in the United States during the moraterium periad, Compliin
Counscl’s marketing expert, Professor Moore, testificd that temporary price reductions to mid-
price are not used to promeote records in the United States. "Trial Tr. at 186:17-22, 188:6-14.
sel’s Response o Proposed I'inding No. 111

Complaint Co

This proposed finding is irrelevant, mislzading and not supported by the evidence. I
what Respandents assert were true, there would be no need for an agreement with Wamner.
Morcover, this proposed Ninding Tails 1o consider the fact thal the price of 3T3 may have
decreased if there were competition from 371 and 3T2.

Respondents’ contention is not supported by the evidence. Respondents provide no
citations for their assertions aboul the purported testimony of PolyGram and Warner cinployees
with regard to the effect of the moratorium on, or the pricing history of, 3T1 and 3T2. However,
it is clear that PolyGram has reduced the price ol 3T 1 10 the United States substantially 5y means
af cooperative advertising rebates, including on a wemporary basis. CPF Y 230-254; CPRE T R
Albsent the moratorium, additional discounting of 3T1 and/or 312 may have taken place. perhaps
bringing the price to a rmad-level.

Respondents’ Proposed Findinpg Nos. 112-113

112, PolyGram’s marketing expert, Professor Jeny Wind of the Wharion Scheol, opined that
the moratorium represented a reasonable commercially sound marketing strategy for developing
the Three Tenors brand and maximizing the potential for the long-term success of Three Tenors
products. RX 717, Wind Report at 16-17; JX 91, Wind Depo, "I, at 9:7-10:10, 16:3-23: 12,
26:7-27:8, 36:22-37:13, 49:2-50:24, 60:15-63:22,

113.  Professor Wind also opined that, because retailers were free to adjust their purchasing

pattems in light of the moratorium’s limited duration, thas stralegy was unlikely to have any
adverse clfect on consumers. RX 717 Wind Report at 20.
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Complaint Counsel’s Response to Proposed Findine Nos. 112-113

These proposed findings are irmelevant and not supported by the evidence. CPRF % 5]
53. D1, Wind admits that he did not review the evidence in this case 1o determine i the
moratorium was actually necessary, as opposed to merely theoretically or “plausibly™ necessary,
CPLi 9 366,

Dr. Wind has not evaluated marketing conditinns surrounding the release of 3T3 in the
United States during 1998, Dr. Wind reviewed nu deposition testimony of any individual
responsible for marketing 3T3 mn the United States, and indeed no deposition testimony of any
Warner cmplovee. CTF 9 366, [n addition, Dr. Wind has not studied the recorded music
industry, has not worked in the recorded music industry, and has not consulred 1o the recorded
music industry. Wind Dep. (TX213 5:16-24.

Accordingly, Dr. Wind’s testenony should be given little weight,

Respondents” Proposed Finding Na. 114

PolyGiram’s expert economist, Professor Janusz Ordover of New York University, opined
that the moratoriam may well have been pro-competitive in thar it prevented “free riding” and
thus increased may have increased the aggregate output of Three Tenors products. RX 716,
Ordover Report at 3, 12-20; TX 90, Ordover Depo. T at 5211 1-77:7.

Complaint Counzel’s Response to Proposed Findine No. 114

This proposed finding is not supported by the evidence, Respondents have failed 1o
demonstrawe u plausible and valid free-rider problem. CPF 79 309-346. In addition. Dr.
Ordover's repart should be given little weight in this case. CC Briel 47-30; CPF % 330-334.

Eespondents® Proposed Finding Wos, 115-116

115, Dr. Stockum testified that he had not seen any documents indicating that the purpose of
the moratorium was to restrict competition between 3T1 and 312, Trial Tr. at 837:19-838:8 (]
bave not seen a docnment speeilic 1o that issue of restrict — that the concern was to restrict
competition between 3T1 and 3T2.7)
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116. Dr. Stockum testified that he had not seen any documenis indicating that the “purpose of
the moratorium was to make sure that the price of 3T3 was not affected by 3T1 or 3T2.” Trial
Tr. at 835:5-14.

Complaint Counsel's Response to Proposed Finding Nos. 115-116

These proposed findings are misleading because they leave out relevant information. The

purpose of the moratorium was to ensure that sales of 3T3 were not lostto 3F1 and 3T2. CPRE§

63,
gndents’ Propused Figding Mo, 117

Dr. Stephen Stockum, complaint counsel’s expert ¢ceonomist, testified that Respondents’
procompetitive Justifications for the moratorium are “plausible.” Steckum Depo. Tr. at 317:15-
21; Trial Tr. at 643:7-644:16.

Complaint Counsel’s Response to Proposed Finding No. 117

This proposed finding is mislcading and misstates the evidence. Dr. Stockum has
testified that it is plausible that some consumers would see the advertisements for 3T3 but buy
3T1 and 3T? instead. However, Dr. Stockum never testified that this phenomenon alone
constituted a plausible procompetitive justification for the moratorium. CPRE 7110

During wial, Respondents asked Dr. Stockum how ke testified at deposition, but were
careful not to show Dr. Stockwmn or the court his actual deposition lesimony and interrupted
several times 5o as not to ler Dr. Stockum explain his answer. Stockum 642:17-644:17 (“That
was— [ seem to recall that that was my answer (o that. If vou'd Like, we could tum to my
deposition and see exactly what I said. Q: | think your recollection is sullicient.™). There
appears 10 be a typographical error in Respondents’ citation to Dr. Stockum’s testimony, as therc
is no page 517 of Dr. Stockum’s deposition. Repardless, Dr. Stockum actually testified that i

was plausible that some spillover might occur from 3T3 to 3T2 and 3T1, but that this did not nise



Lo the magnitude 1o demonstrate & problem. Stockum 643:7-643:25. Dr. Stockum's deposilion
testimony is as follows:
Q. You telzr -- later in that paragraph you ask what | take to be a
rhotorical question, "Would a price-fixing agreement applicable to
all classical albums therefore be justified?” Did you mean to
suggest by that thetonical question that there was no significant
distinction in your view between a -- the moratorium agreement
here with respect Lo Three Tenors 1 and Three Tenors 2 and a
comparable agreement betwecn PolyGram and Wamer wilh respeci
to all classical albums, no signiticant differences for purposcs of
analyzing the competitive effect nf those two?
A, No, the point I'm making there 15 just that the mere fact that
therg -- of spillover, or as vou said, T think you termed earlicr some
plausible spillover effect, does not in and of itself justify whal
would otherwise be an anti-competitive apresment. There needs Lo
be something beyvond having a bit of & story there, That's all P'm
Tathing at,
(). But the more of a story vou have, the more likely it is o justify
it, correet, and you have much more ol a story to tell if you're
talking about the two closest substitutes for the new joint venture
product rather than talking about all classical albums, rght?
A Well, one bit of terminology that's sotnetimes used is that one

necd not have a mere plausible efficiency story, but vou need to
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have evidence to validate it. IU's -- those are (emms that are used
sometimes, And 5o, you know, having the mere story is one thig,
but if you can't show at least -- you know, maybe not prove the
magnitude but show the exisience und substantiality of it through
some degree of [retoal or cmpancal ¢ndeavor, then one should
dismiss that story.

Stockum Dep. (X3} 154:8-135:16.

Respondents” Proposed Finding No. 118

As Dr, Stockum testified, there would be “some economic plausillity™ to PelyGram’s
procompetitive justifications if “the parties were atiempling o capitalize on the positive spillover
effect from the joint venlure m an earlier period betore the launch of the product and then trying
to creale a window to prevent a nogauve spillover effeet during the launch of the product.” Tnal
Tr.at 723:2-15.

Complaint Counsel’s Response to Proposed Finding Ne. 118

|'his proposed finding is inaccurate and not supported by the evidence. CPRITY 65,

Respondents’ Proposed Finding Nos. 119-122

119, AsDr Stockum iesitfied, it 15 “possthic,” *“under cortain circumstances,” that “[c]crtain
agrecments that would be anticompetitive if they were naked may be procompetitive if they re
entered into in connection with a joint venture,” Trial Tt at 646:3-8; Troal Tr. at 691:23-694:5.

200 Az Dr. Stockumn alsa testified, there is no evidence of any actual competition in the
United States that would have occurred but far the moratorium, but that did not occur because of
the moratorium. JX 85, Stockum Depo. Tr. at 136, Toal Tr. at 678:24-670:11.

121, Dr. Stockum testified that he did not know “whether or to what extent the total
advertising or promotion expenditures on Three Tettors 1 or Three Tenors 2 during the period
from June 1 throuph October of 1898 was [e4s (han 1T would have been absent the moratorium
agresment.” “Itial Tr. at 67§:24-679.5.

122, Dr. Stockum testified that he was not "aware of any ¢vidence that in the Umted States
PolyGram would have discounted Thres Tenors 1 differently in 1998 if there had becn no
moratorzum agrécment in the United States.™ Trial Tr. at 67%:6-11.
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Complaint Counzel’s Response o Pro Finding Nos, 119-122

These proposed fndings are misleading and not suppeorted by the evidence, Whether Dr
Stockum was aware of certain evidence dees nol mean that this evidence does not exist. In
particular, il ig likely that had there heen no moratorium, PolyGram and Wamer would have
provided reailers cooperalive advertising funds for 3T1 and 3T2 around the time of the launch of
AT3, just as PolyGram did in J994. CPT 252, But for the moratoriam, the partics would have
made unilateral decisions on pricing and advertising. Kevin Gore, Senior Vies President and
(rencral Manager of PolyGram Classics and Jazz during 1998 and currenily President of
Universal Classies, tesitiied in his deposition that if he had found out that Wamner was
discounring 312 duning the moraterium period, PolyGram’s proing and discounting decisions for
3T could have been affected. Gore Dep. (JXRE7) F11:15-22, 113:4-11.

These proposed findings also fatl to consider that the price o 3T3 may have been
decraased it it faced competition from 3T1 and 3T2.

Dr. Stockum’s “fundamental conclusions™ are that the moeratorium agreemenl has g clear
anttcompetitive potential™ and falls “within the category of restraints thal can be very clearly
concluded to be likely to be anticompetitive.™ Stockum 581:19-382:6,

Eesponderts” Propoged Finding No, |23

As Dr. Stockum testified, 1o do a “complete and comprehensive analysis of the Three
Tenors moratorium” of the moratorium’ s actual competitive effect, if any, one would need to
take into account “many additional factors.” including: “marker delinition, market share, analysis
vf aclual advertising practices and discounting practices, to nare a fow ™ Trial Tr. at 647:140-
649:17; IX 85, Stockum Depo. Tt at 135:24-136:16.
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Complaint Counsel’s Responga to Proposed Findige No. 123

This proposed finding is imelevant. Complaint Counsel need not do a full rule of reason
analysis in order to establish that the effeet of the moratorium was likely to be anticompetitive.
CC Brief at 2741,

cndents’ Proposed Finding No, 124

Az Dr. Stockum testfied, the moratarivm was “far less restietive” than the hypotherica!

restraint described in Example 10 of the FTC & DOJ Antitrust Guidelines for Collaborations

Among Competiiors (“Guidelines™) (April 20003, which the Guidelines stated may be subject to
analysis under the rule of reason. JX 83, Stockum Depo. Tr. at 146:3-7; Trial Tr. at 699:9-704:1.

Cotnplaint Counsel’s Besponse to Proposad Finding No. 124
This proposed finding is misleading and misstates the rationale of the Guideline’s
analysis of Example 10, See CC Brief at 66-67.

Respondents’ Proposed Finding No. 135

Dr. Stockum testified that he is not aware of any prior acadamic or judicial analysis of a
restraint like the proposed moratoriom, IX 83, Steckum Depo. Tr. at 193-94.

Complaint Counsel’s Responsa to Proposed Finduyge No, 125

This proposcd finding is mislcading and sot supported by the evidence. Dr. Stockum
¢ited a number of articles in his report and lestificd that he had studied a number of analyses of
advertising bans, iﬁc-]uding short-term advertising bans. JX 104 (Stockum Expert Report);

Stockum 592:20-600:10.

Respondents’ Proposed Finding Nos

126.  As Dr. Stockum testfied, “you wouldn’t expect to find an effect on the price” of a large
areup of products generally from a restriction or adveriising of two products within that group of
praducts, and that “price 15 a pretty good proxy for cffect on output.” As Dr. Steckum firther
testified, he did not do any analysis of the actual effects of the morateriuni’s restriction en
advertising 3T1 and 3T2 in the United States. Trial ‘I, ar 653:22-655:6; id a1 661:16-665:4.

127, AsTr. Stockum testified, because rules that discourage joint veniure partners from
forming joint ventures in the first place and from investing more regourees in joint ventures can



have anticompetitive effects, and a restraint thus could be procompetitive even though it was
adoptad after the formation of the joint venture and thus was not essential o the formation of the
joint venturg. Trial Tr. at 684:4-688:25; Trial Tr. ai 704:16-706:4; Stockum Depe. Tr. at 142-43.
RX 717, Ordover Report at 5-10.

128,  As Dr. Stockum testified when asked whether a restraint could “facilitate the activity of
the vennire even if it™s not casential to the operation of the venture,” that “[under some
circumatanges, a restraint “might not be essential to the creation, it might not be essential to the
operation, but it miaht increase the efficiency of the operation.” Trial Tr. at 689:1-%; i4 at
TI023-711:1.

129.  As Dr. Stockum testified, a restmmint adoptad in ihe context ol a juind venture could be
procompetitive even it it *did not relate directly to the new product being ercated by the joint
venture,” Trial Tr. at 693:13-694.23,

130.  AsDr. Stockum testificd, in a worldwide joint venturas, thete can be inefficiencies
assocaled for develeping different policies for different countres, Tral 'Fr, at 779:16-783:1%.

i31.  Complaint Counsel have not alleged the moratorium had any actual anticompetitive effect
in any relevant market, and Dr. Stockum testified that he did not conduct any of the analvses
necessary o evaluare the actual, net competitive effects, iFany, of the moratoriuom.  Stockum
Depo. Tr. at 42:22-43:16; Tnal Tr. at 649:25-652:18. '

Respondents” Proposed Finding Mos, 126-151

These findings are misleading, irrelevant and not supported by the evidence, Complaint
Counsel has alleged that the moralonum was likely to have anticompetitive effects, and Dr.
Stockum analyzed the likely effects and concluded the moratorium agreement is likeiy to be

aniicompelilive. Slockum 581:159-582:6, 639:10-641:7; JX104 {Stockum Expert Report).

Respondents’ Propesed Finding Nos, 132-137

132, Professor Moore, Complaint Counsel’s marketing expert, identified severat alterpatives io
the moratorium, which included: (1) encouraging the Three Tenors to perform different songs,
and more English and French-language songs. for 3T3; (2) having a “gusst artist”™ perform songs
along with the Three Tenors at the Paris concert; (3} wsing dillerent packaging for the 3T3
cumpact disc; (4} placing various additional stickers on the cover of 3T3; and (3) producing a
larger booklet for 3T3. Toal Fr. at 108:20-]140:3.

133, Professor Moore has never been involved in creating a joint vennire, nepotiating a joint

venture agreement, operating o joint venture, of participating mn a joint venture. 1rial Tr. at
141:4-12.
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i34. Prodessor Moore has oot been involved in developing the marketing plans for 2 new
release since 1995, Tnal Tr. at 210:24-211-25,

135, Professor Moore never has been involved in developing the marketing plans for a relcase
as significant as 3T3. Trial Tr. at 212:1-12.

136.  Profezsor Moore did not evaluale whether any of her suggested altematives would have
had any cficct on sales of Three Tenors products, or of whether any of them would have been as
effective as the moratorium in addressing the concerns that gave rise to the moratorium, analvze
whether her alternatives were practicable, or attempt to quantify how many consumers would
have changed their purchasing decisions if her alternatives had been adopted. Trial Tr. at 225.9-
22606, 239:16-240:2, 241724211 246:9-247 21 271 :20-272 1.

137, As Professor Moore testified, there 15 no reason te belicve that the relovant Poly Gram and
Wamner executives were not making decisions regarding the repertoire, packaging, and
promotional materials for 3T3 based on what they believed “would be best for the success of
3T ‘I'vial Tr, at 207:9-13.

Complaint Counsel’s Response to Proposed Finding Nos. 132-137

These proposed findings are misleading because they leave out relevant informalion and
misslale Professor Moore's testimony.  Professor Moore's propasals are based on the statements
of Warner and PolvGram cxecutivis, who explained that the reason that the concermn about lost
sales Lo catalog ttems was particularly significant for 313 was because 3T3 was not sulficiently
differentiated from 3T2 or 3T1. As Anthony 0" Brien testified:

| T]he preblem that we had was that The Three Tenars |are] perhaps three
of the laziest perlormers we have ever seen performing this type of music,
and what we werc hoping for, when we were making the "98 concert, was
lu have new and exciting repertoire. . . And they’re not particularly siven
1o sort of Jearning new arias, and so Nessun derma! would come hack
again, or maybe Carreras would sing one of the Pavarotli songs or vice
versa. And so although the alburn was different . . . it wasn't, perhaps,

quite as new and exciting as we had hoped i to be,
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(’'Brien LH. {JX101} 74:2-16.

O Bricn explained this further at trial:

During that negotiation and during our negotiation, that 1s,
Atlantic’s negotiation with Rudas, we were itving very hard 1o pet
commitments fiom Rudas and from the tenors that we would have
new and exciting repertoire. We Knew that the Three Tenors, wiho
have slightly lazy work habits, work ethics, would not give us an
album that would be entirely new. We didn't know how much of it
would be overlap, but we knew that It was an gvent concert, we
knew there would be somc overlapping ropertoire, and that led to
pur concern, coupled of course with the, you know, visual
similarity that I described carlier,

O’Brien 543.7-5345:22.

{¥Brien explained that, had 3T3 been mere distinefive in lerms ol repertoire and visual
impact, he would have been less concemed about 3T3 losing sales to 3T1 or 3TZ. (J'RBrien
544:25-343:21.

Thus, responding to these statements, Professor Moore offered suggestions about how to
provide 3T3 with a more distinetive identity. She concluded that the moratonum was not
necessary for an effective lannch of 3T3, because, through the standard tools of marketing, 3T3
could have been given its own distinet identity, Moore 119:19-124:7. These standard tools of
marketing were used by PolyGram and Warner to promote their respective produets when 311

and 3T2 competed from 1994-1997, CPF ] 236-254,
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Respondents” Proposed Finding No, 158

As Professor Wind testificd in discussing Prolessor Moore's alternatives, “her approach,
by trying to show the 72 ways i which vou can differentiated doesn’t make any sense. You want
sfill 1o maintain — overall, the long-term objective s long-term profitahility of the entire profit
line, nat just of the 1998 product. And when you look at this from a dyoamic point of view of
maximizing profitability of the entire product line, then the moratorinm was really a critical
compenent because it was limited only to the launch period and allowed maximum epporfurly
to promaote the entite line following the launch ouce you establish the benchmark of the launch
and to promote the hell out of Three Tenors | and Three Tenors 2 prior to the launch, | think
really they came up with the as . . . elegant an oplimum strategy from a marketing and business
paint of view as one can . ... JX 91, Wind Depo. Tr. at 197;1-19.

Complant Counsel’s Response to Proposed Finding No, 138
This proposed finding is irrclevant and misteading. Dr. Wind’s testimony should he
given lirtle weight. CPF Y] 365-370; CPRF 17 112-113,

Respondents’ Proposed I'inding Nos, [39-142

139 D Stockom suggested severul alternatives to the moratodum, which ncluded: (1) a
licensing scheme whereby PolvGram and Warner would compensate one another for increased
sales nf 3T1 and 3T2 resulting from their operating companies’ free riding activities, Trial Tr. at
734:0-756:221\2) 4 senies of vertical apreernents with retailers throughout the country whereby
the retailers would agree not to discount ot premote 3T1 or 3T2 dunng the moratedum perod,
Trial Tr. at 756:23-778:17; and (3) establishing a “firewalls"” benwoen emplovees responsible for
3T3 and employees responsible for 371 and 372 so that confidential information regarding the
marketing plans for 3T3 would not be used to promote the prior albums, Trial Tr. at 797:13-
FI8:15.

140,  As Dr. Swockorn testified, the experience of the relevant PolvGram and Warncr withesses
in the musie industry should “bear a lot of weight” tn assessing his suggested alternatives. Trial
Tr. a1 762:17-23,

L4t As Dr stockumn testified, his heensing proposal would not address any asyvonmetrical
negative effect oo 3T3 caused by discounting and promotion of 3T1 and 3T2 during the
moralorium period. Trial Tt ar 826:19-82%:11 (") So if the problem beiny addressed is harm
to the overall success of Three Tenors 3 and the overall success of the Three Tenors 3 brund as g
result of the launch of Three Tenors 3. your proposal does not accessarily address the problem;
carrcet? AcL . Under this limited scenano of asyimmetric effect here where there’s something
coing on in the long term that doesn’t flow back into 311 and 312 pockets, there 15 a potential
for economie losses to vceur and for there o be harm from that phenemenon, yes, under thar
hypathetical. ©: And the cconomic losses and harm that are not addressed by your payment
proposal; correet? A Apain, there’s some ncrement of harm that would not be addressed by my
particelar proposal.™); id at §29:25-830:a ("I mean, I"ve already confirmed vour point. [ mean,



it's conceivable that some consuniers will get confused and not make the purchase. It's also -
and that's one possibility thal would happen to some consumers and perhaps to a very limited
number of consumers, Q: Perhaps to more than a limited number; comect? A: Perhaps™).

142, As Dr. Slockumn testified that, regardless of how the licensing fees were established under
his licensing proposal, the PolyGram and Warner operating companies would continue to have
an incentive 1o free ride on the promotional opportunity ercated by the Paris concert and the
release of 3T3. Trial Tr.at 741.25-742:15; 746:23-748:23.

{Complaint {Counscl’s Besponse to Proposed Finding Nog, 130-142

‘Thage proposed findings are mistcading and not supported by the evidence. Respondents”
contentions regarding [ree riding are meaningless because, as a matier of law, 1f payment s
passible, then the dde is not free. By shanng the expenses, Poly(Gram and Wamer have the
incontive 10 compete apainst cach other with older albums, while appropriately prometing the
new albumi. CC Brief 56-60. As Dr. Stockum testified, any "free riding" would be completcly
miemalized i expenses were shared, and thus there arc no distertions of incentives, Stockum
TI4:20-715:8, 718:11-21, 749:20-75(016.

Meoreover, Respondents have not established a free-tiding problem because they have
failed 10 establish that the magniude of the free riding was such that it would affect spending on
advertising or otherwise alter the marketing of 3T2. Stockum 624:9-22, 730:1-16, 730:20-
741:19.

Respendents misstate Dr. Stockum's testimony with respest o "asymmetiical negative
effecl,” Dr. Stockwmn was asked (o assume that discounting and advertising o 3T and 372
following the release of 313 results - over the long term - in lower total salcs of all Three Tenors
products. Stockum 826:2-6, 826:19-24, Respondents' have now re-packaged this colloquy so as
1o sepoest that Dr. Stockum pronounced this assumption about long-term effects to he valid. In

truth, Dr. Stockum opined that the moratorium was likely to be anticompetitive. Stockum
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581:19-582:6, 639:10-641:7; JX104 (Stockum Expert Report). On this issue, Dr. Stockum is
undoubtedly correct. CPRE 9 54-55.

If the proportional benefit to each party of the advertising is equivalent 1o the propertional
cost of advertising borne by each party, then there is no distortion of incentives. For example. il
Warnct pays 50 percent of the cost of advertising 3T3, and receives 30 percent of the benellt
(¢.g., because sales of 311 are comparable 1o sales of 3T2), that is an efficient arranpement.
Stockum 81919-520:13; Ordover Dep, (JX90Y 114:17-115:15.

it the [orecasted benefit to PolyGram and Wamer from advertising 3T3 (taking into
aceonnt all profits from the sale of 3T1, 3T2, and 3T3}) were not cqual, then the paries could
have altered the vest-sharing mechanism accordingly, Stockum 820:18-821:17.

If PolyGram and Warner were unable to make a reasonably reliable forecast reparding the
relative benefits from advertising 3T3, then each party's contribution 1o the advertising of 3713
could have been detcrmined by the parties atter the launch of 313, similar w the arangemsnt
discussed in the Chicage Prafessional Sports case. Stockun 741:25-743:3, 822:7-323:17. The
citation of the vase Dr. Stockum discusses is Chicago Prof™l Sports Ltd. Parinersitip v. National

Aaskerhall Ass'n, 961 F.2d 667 (7th Cir. 1992] cert. demied. 506 1.8, 354 (1992,

Nos. 143-144

143, As Dr. Stockum testifted, the Jikely “contraciual equilibrivm™ undur his proposal for
vertical arrangements with retailers would be a situation whereby the retailers would agree not to
discount or advertise 3T1 or 3T2 during the moratorium period. Trial Tr. at §31:17-832:1:
stockum Depo. Tr. at 104:12-19, 101:9-102:10. As Dr. Steckum also testified, under the achral
[moratorium, retailers were not prohibited from promoting 3T1 and 312 during the moratorium
period, ot purchasing 3T1 and 3T2 at discounted prices in June and July and then reselling those
products at discounted prices during the moratorium peried. Trizal Tr.at 774:16-775:6. When
asked abmit whether this suggesied alternative was practicable, Professor Moore testified that the
question was “hard to answer.” JX 84, Moore Depo. Tr. at 120:16-22.

144, As Professor Wind testified, L3 Stockum’s proposal for a series of vertical arrangements
would be “unwieldy™ and a “'nightimare to implement,” and there is my basis for concluding it

67



wnuld have been as effective as the moratorium in addressing the parties” concerns. JX %0, Wind
Depo, Tr. at BB:10-89:12,

Complaint Connsel’s Response to Proposed Finding Nos, 143-144

‘These propased findings are incomplete and misleading. Economists gencrally agree that
verlical arrangements have a much lower polential to be anticompetitive that do horizontal
agreements, Stockum 795:14-796:12,

Dr. Stockum’s proposal is practicable. Dr. Wind testified that it is common for a
manufacturer to agree with a retailer to compensate the retailer in return {or the retailer’s
promotion of the manufacturer’s product and a commitment not to promote competing products
during the promotional period negotiated hy the manufacturer. Tr. Wind explained that this type
of agreement may be found “1n any category when vou have major plavers competing with each
orther,”™ Wind Dep. (JX913 81:20-87:16.

In some territories during 1994, Warner negotiated “exclusive cham deals and prevented
compelitors from getling redat] space.” CX249 al STENGOO11253, Warner’s competitors
attempted similar tactics, CX259al 3STENDCOILI10 {*an carly scll-in campaign wall holp us to
saturate all potential distribution chains to block competitors whe are already trving to tic up
retailers” budpets and display space™). Record companies in the United States have bzen able o
achieve exclusive fights lo given space at retail establishments, Kopecky Dep. (CXG10) 36:24-
37:9, 64, 1-%; Caparro Dep, {CX609) 06:4-24; Moore 52:7-12, 261:23-262:18,

Ay part of its 1998 campaign, Atlantic made cooperative arrangements with a farge
number of major retailers, CX482; CX483, In the United States, a totai of ten retail chains

cantrol 48 percent of the recorded music ndustry retail sales. CX538 at UMGO06539,
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To the cxtent that Dr. Wind criticizes Dr. Stockum, Dr. Wind’s testimony should be
ziven little weight, because he did not testify at trial and his revicw of the evidence in this case
was cursory at hest. CPF % 363369
Respondents’ Proposed Finding Ne. 145

As Dr. Stockum testified, his “fircwall™ proposal would be “a Lot less cffective” insolur as
ihe same PolvGram and Warner employees were respensible lor marketing 373 and their

respective prior 1Three Tenors albwn, and that he had not constdered whether this was the case.
Trial Tr. at 833:10-834.7.

Complaint Counsel’s Responge to Proposed Finding No. 145
This proposed finding [s misleading and not supported by the evidence, See CPRE Y 41-
50

Respondents’ Proposed Finding Nog. 146-148

146.  Before the moratorium was implemented, PotyGram decided to abandan the moratorium,
and informed 1ts operating companics that:

With immediate effect Decca has concluded thar it is appropriate to
adopt a [exible position that allows operating companies the
chance 1o make their own conunercial decisions on the optimumn
pricing of the 1990 album, We wonld emphasize, however, that in
deciding on how to market and price the 19940 album, operating
companies should take full account of PolyCiram's massive
nvestment iy the 1998 album and the need 10 maximize returns on
thiz investment.

Contrary to any previous suggestion, there has been no agreemernt
with Atlantic Records in relation to the pricing and markcting of
the previous Three Tenors albums. Clearly it is in our interests to
pratect the 1998 album, but if other commercial considerations so
dictate, you have the discretion to act as vou best sge fit,

See JX 76 (July 30, 1998 Memorandum fram Paul Sgintilan to [stribution 1.1st).

(47, In an exchange of correspondence between PolyGram and Warner attorneys in late July,
Warmner indicated that also was not implemanting the moratorium, bt that it would not be
disconnung 3T2 durnng the period surrounding the release of the new album because Mr. Rudas
{who had 2 contractual right (o approve any discounting campaign) had not approved Whil's
request to discount 312 duning that iime period. RX 705 (Juiy 27, 1908 facsimie fom Mr.
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Robinson 1o Mr. Kon); see afse IX 81 (August 10, 1998 letter from Anthony O'Brien 1o Paul Samtilan}.

148.  Conststent with Mr. Saintilan’s July 30, 1998 memorandum, several PolyGram’s
operating companiss discounted 3T1 in the weeks immediately following the release of the 1998
Album, See JX 79 (Aupust 3, 1998 E-mail from Paul Saintilan to Melchor Hidalgo), Greene Tr.
at 207:16-213:14, 223:8-225:19, RX 7|0 (ATl Data).

INos, 146-14%

Complaim Counsel’s Response to Proposed Findin

These preposed [ndings arc misleading, incumplete and not supported by the evidence.
Respondents’ arsument that they abandoned the meratorium is not supported by the evidance,
CPF 4 168-186. In particular, Saintilan's July 30, 1998 memeorandum was likely understood by
managers at the PolvGram opcrating companics as a pretense. CPF 9 174-175. Furthermore,
after sending the carespondence their lawyers urged them to send, Saintilan and O'Brien agreed
te disrerard these Ietters and po forward wath the moratonum. CPFY§ 178-136. Minor
discoumting in Enrope is not evidence of non-corapliance with the moratorium. CPRF ' 78-79,
CPF 21 1.

Respondents” Propgsed Finding Na. 149

Cornplamnt Counse] have nol alleged or pravided any evidence that Respondents have
entered into, or have considered entering 1nto, eny aprecment sinnlar to the moratorium, cither in
the context of another joint venmire or otherwise., The relevatt witncsses estified that the Threa
I'enors joint venture was unique in the music industry several eritical respects (e g., the
agreernent to share costs and benefits 50/50 on a worldwide basis, the cxistence of calalor owned
by both companies), that the justifications for the moratorivin were specific to the Three Tenors
Juint venlure, and that they were unaware of any other situation in which any similar agreement
has been considered or implemented. Trial Tr. (Hoffman) at 338-3635; JX 101, O'Brien 1/5/CI
Depo. Te. at 97:24-98:4.

Complaint Counsel’s Response to Proposed Findine No. 149

This proposed finding s mislcading and not supported by the ¢vidence. There is a
significant risk that Respondents unlawfid behavior will recur. That advertizing lor one product
might benefit another company’s praduct 15 a ubiquitous phenomenon. CPF 9312-316. In

addition. it is not unnsual for an artist to release material on more than one label, CPF* 371, 1L
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15 also common that an artist will be released [rom an exclusive contract for 2 particutar project.
CPEF 372373, lInder Respondents” logic. anytime a record company with a new release fears
competition from a company with the same artists’ catalog ilems, the two competitors would be
justified 1n apreeing to ban discounting and advertising of the older albums so that the new
record ean cnjoy a Usuceessful” release and contribute to the success of the “brand.”

Moreover, joint verures are cornmeon in the recorded music industry. For example,
Umiversal Music Group and Sony Music Entertainment formed a joint venture ta distribute music
over the Internet. Universal, Sony, and other musie companies will provide their music to the
venture, known as “pressplay” on a non-exclusive bagis. Accordingly, the music producls
marketed by the joint venture might also be marketed through traditional retail outlets. This

crealgs an incentive and opportunity lor fidure moratoriuwm agreements. CPF 4 374,

Respectfully submined,

i el

Richard B. Dagen éanfﬁey M. Green
Asgistunt Director Tohn Raberti

Melissa Westman-Cherry
Geottrey D. Oliver Comnsel Supporting the Compiaint

[eputy Assistant Director

Stephanie Langley (investipator)
Bureau of Competition Melissa Kassier (Paralesal}
lFaderal Trade Commission
01 Permsylvania Ave, NW.
Washington, DC 20580
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