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Complaint Counsel hereby moves the Court, pursuant to Commission Rule of Practice
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MEMORANDUM IN SUPPORT OF COMPLAINT COUNSEL'S
MOTION TO ADMIT INTO EVIDENCE DESIGNATED
TESTIMONY FROM THE DEPOSITION OF CHRISTOPHER ROBERTS

As printed out m this Court’s Order Denying Motion For Sunmmary Judgment dated
February 6, 2002, a ceniral disputc between the parties “is whether the [Three Tenors]
moralorium was agreed to as part of the joint venfure agreement, and was essential and necessary
to it, or whether if was a scparats agreement.” Slip op. at 6. Cms of the few deponents in this
¢ase who was present at the formation of and actually approved the decision to enter into the
joint venture is Christopher Roberts, President of Universal Classics & Jaxz (and in 1997-58,
President of PolyGram Classics & Jazz). Consistent with Complaint Counsel’s allegations, Mr.
Robearts did not himsclf consider a restriction on price competition to be necessary to the

formation of the PolyGram/Wamer joint venture (Roberts Dep. 5(h25-33:6):



). Was it ncecssary to the formation of the joint venture between PolyGram and Wamer
that PolyGram and Wamer agres that there would be no discounting of older Three
Tenors” albums during the Laumch Period.

MR, PHILLIPS: Objection, vague, calls for a lezal conclusion.

A. Tam not aware of that.

Mr. Roberts goes on to explain that he does not tecall considering price and advcrtising restraints
al the time thal he evaleated and approved the 1998 Three Tenors project. One would expect that
the neccssary pre-condilions for approving the Three Tenors transaction would be recalled by Mr.
Roberts, given that the Three Tenors project is the largest he has ever authorized {Tab 2 (Roberts
Tr. 167:14-17)), and given his infimate involvement in the planning for the Three Tenors
inoratorium (discussed below).

Complaint Counsel contends that Mr. Roberls’ disavowals of any kmowledge regarding
whether the Three Tenors moratorium was necessary or cfficient undermine Respondents”
efMciency defenses. How can (he Court conclude that these restraints were neccssary when the
“fathcr” of the Three Tenors moratorriem withholds his endorsement? Spectfically, Mr. Roberts’
testimony supports a finding that there is:

* no factnal hasis for the contention that the moratorium was necessary to the formation
of the PolyGram/Wamer coflaboration,

* no factieal basis for the contention that the moratorium was necessary for the efficient
operation of the collehoration;

+ no factual bagig for the conienlion that the moratorium was necessary for the financial
success of the collaborahon; and

+ 1o factual basts for the contention that the moratorium had an effect on advertising
expenditures in support of the 1998 Three Tenors album.



It foltows that Mr. Roberts” testimony is relevant and relisble, and ought to admitted in
evidence.!

{Complaint Counsel has designated the relevant pertions of the Roberts deposition
transeript for admission in evidence.” Respondents have mterposed various ohjections. The
underlying theme is that Mr. Roberts is not qualified to disavow or negate PolyGram’s efficiency
arguments. The objections are without merit. As deisiled below, Mr. Roberts was a key player
in the development and negotiation of the Three Tenors moratorium. Further, he was designated

by Respondents to testify regarding the asserted etficicney defenses, Now Respondents are

obligated to live with his testimony.
BACKGROUND
‘The Complaint in this action alleges that during 1998, competitors PolyGram :ud Warmner
agreed to fix prices and forgo advertising (the “Three Tenors moratorium™), Respondents”
Answer avers, in the Third and Fourth Additional Defenses, that the moratoerium was necessary

to the formation and or efficient operation of a joint venture.?

' Commission Rule of Practice 3.43(b), 16 C.F.R. § 3.43(b) provides that “[r]elevant,
material, and reliable evidence shall be admitted” mto the record ot the Cottrnission”s Part LT

proceedings.

* The porlions of Mr. Robert’s transcript that have been designated by Complaint
Counscl are attached in the Appendix at Tab 1.

i Third Additional Defense

The restrictions on the pricing and promotion of the 1990 and 1994 Albums discussed by
representatives of Wamer Music Group, Decca Records, and PolyGram Records in
developing their marketing plans for the 1998 Three Tenors Album, if implemented, were
or would have been reasonably related to and reazsonably necessary for the formation
and/or efficient operation of & pro-competitive joint venture, and were or would have
been legitimate and not anticompetitive, and thus would not and did not constitute a
violation of 15 U.S.C. § 45 or anty other provision of law within the jurisdiction of (he
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Om September 13, 2001, Complaint Counsel served a deposition subpocna upon
Respondents, pursuant to Rule 3.33(c),” requiring Respondenis o designate representatives to
testify on their behalf concerning the factual basis for Additional Defense 3 and Additional
Defiense 4. Christopher Roberts was one of the individuals designated by Respondents to address
the efficiency defenses.”

One may suppose that at the time Mr. Roberts seemed a nataral candidale 10 describe and
defend Respondents” actions with regard to the moratorium, In 1998, Mr. Roberts was President
of PolyGram Classics & Jazz. According to one wilness, he initiated the idea of the Three
Tenors moratoritm.® Company documents indicate that: (i) in April 15998, Mr. Roberts
mstructed a mid-level manager at PolyGram (Paul Saintilan) “to cnsure [Warner] complies with
the moratorivm we're imposing on the previous two [Three Tenors] albums™;’ (i) in June 1998,

Mr. Roberts passed on to PalyGram’s ULS. representative Rand Hoffiman a complaint that

Commission.

Fourth Additional Defense
The restrictions on the pricing and promotion of the 1990 and 1994 Albums discussed by
representatives of Warner Music Group and PolyGram Music Group in developing their
marketing plans for the 1998 Three Tcners Album, if implemented, were or would have
been a legitimate and procompetitive offort, infer alia, to prevent free riding and
opporturistic behavior and to protect the parties’ investment in the venture, and were or
would have allowed for far more competition than any other reasonable alternative
measure for addressing these concemns, and thus would not and did not constitute a
violation o 15 UL.S.C. § 45 or any other proviston of law within the jurisdiction of the

Comrmission.

* 16 CF.R. 3%{c). This rule is the Commission’s analogue to Rule 30(b)(6) of the
Federal Rutes of Civil Procedure.

* See Tab 2 (Raberts Tr. 415-21)
“ See Tab 3 (Saintilan Tr. at 41-42).

7 See Tab 4 ()X 34),



Warner’s prices for the 1990 Three Tenors album were being heavily discounted, in order that
Mr. Hoffman could make 2 complaint to Warner regarding its “vialation™ of the maratorium
agreement;” (iii) on June 12, 1998, Mr. Roberts instructed his subordinates that, because of
distrust between MolyGram and Warner, the Three Tenors moratorium would likely fall apard;”
and {vi)in July 1998, Mr. Roberts reeeived several e-mail messages from Paul Saintilan
reporting on Mr. Sainnlan’s successinl efforts to resurrect and reaffirm the Three Tenors
moeralorium. '

In short, if there were any factual basis for Respondents’ contention that the meratorinm
was necessary to the formation and operation of the joint venture, Mr, Roberts would certainly
kmow about it. Tt is for this rcason that Mr. Roberts’ testimony is so damming. Al deposilion,
Mr. Roberts was asked directly whether the moratorium was ncccssary as averred in
Respondents’ Answer, His replies were occasionally evasive; at times, he professed not to know
wilether the moratorilmm was ncecssary or efficient. But what shines through is that Mr. Roberts
does not and did not view the moratorivm as necessary to achieve a logitimate business
justification. Cwverall, Mr. Roberts” teshmiony supports the conclusion that the moratorium was
not necessary, had no legitimate business justification, and had no effect on advertising
expenditures in support of the 1998 album. (See e.g. Roberts Tr. 30:25-53:13; 35:1-6; 144:2-

147:10) Thus, the teslimony undercuts the arguments proffered by Respondents’ cxperls.

? See Tab 5 (JX 64); Tab 6 {TX 66).
¥ See I'sb 6 (JX 66); Tab 3 {Saintilan Tr. 134:20-135:13).
" See Tab 7 (JX 74); Tab 8 (TX 3); Tab 9 (JX 4).
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Respondents interjected numerous objectons during Mr. Roberts’ deposition and now
aitempt to use those objections to exclude this highly relevant testirnony from the record in this
matter. For the reasons stated below, these objections are without merit and should be denied.

ARGUMENT

Respondents advance four basic ohjections to the questions Complaint Counsel posed to
Mr. Roberts in the desitmated portions of the transcript: 1) That Complaint Counsel’s questions
lacked a proper loimdation; 2) That Complatnt Counsel asked Mr. Roberts to “speculate;”

3) That the form of the question was improper, and; 43 That certain gnestions were “asked and
angwered.” Each set of objections arc discusscd below.

1} Complaint connsel’s questions had a proper foundation.

Respondents object to nmimerous questions on the ground thal Complaim Counsel had not
lnid a proper foundation. A typical example of a question that Respondents objected to as
lacking a proper foundation reads as follows:

Would discounting of the 1994 album by Warner in the United States have affected
advertising expenditures for Three Tenors 1T

{Roherts Tr. 145:8-1(3). (That Mr. Roberts, speaking for himself and Respondents, did not know
the answer to tlus question certainly undercuts Respondents’ claim that the moratorinm was
necessary to address a concern that older Three Tenors albums would “fres ride™ on advertising
expenditurcs in support of the new Three Tenors albimm. )

To the contrary, Complaint Counsel laid a proper foundation for each guestion posed to
Mr. Reberts. That foundation was laid m three ways: Complaint Counsel established that M.
Roberts was an experienced music execulive; Complaint Counsel established that Mr. Roberts
was the executive who was directly involved in planmnyg the T'hree ‘I'enors maoratorium; and M.
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Roberts had boen dosignated by Rospondents to tostify about the two affirmative defenses that
were the subject of the questioning.

First, Mr. Roberts is cirrently President of Universal Classics & Jazz. He is also
chaiiman of the Universal Classics Group. In those capacitics, he has responsibility over
“anything connected to classical or jazz music in the various countriss around the world” as well
as “finctional” and “operational responsibility over the 1.5, classical business,” This was
established by questioning early in the deposition. {See Tab 2 (Roberts Tr. 5:21-6:14); (Roberts
Tr. 7:10-23)) Morcover, Mr. Roberts was directly involved in the 1998 Three Tenors project.
This was also clcarly cstablished carly in the deposition. (8ee e.g. Tab 2 (Roberts Tr, 11:19-
15:11))

In addiiion, Respondents themselves designated Mr. Roberis to testify aboul the asserted
cificicney dofenscs por Rule 3.323(c). As the designated party representative pursuant lo Rule
3.33{c), Mr. Roberts had an obligation to testify to the corporation s knowledge of the two
affirmative defenses. And, under that rule, Respondents were obligated to prepare the witness 1o
answer questions about the two afflirmative defenscs. Given tiat Respondents designated this
Rule 3.33(c) witness, they cannot now ¢laim that a foundation had not been laid for asking Mr.
Roberts questions relating to the designated topics.

Rule 3.33(0) slates Lhai:

A party may name as the deponent a public or private corporation, partnership,

association, government agency alher than the Federal Trade Commission, or any burean

or regional office to the Federal Trade Commission, and describe with reasonable

particilarnity the matiers on whicl: examination is requesied. The organization so named
shall designate one or more officers, divectors, or managing agents, or other persons who
consent to testity on its hehalf, and may set forih, for each person designated, the matters
on which the person will testify. . . . The persons so designated shall testify as to maticrs

known or reasonably avatlable to the organization.
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Rule 3.33(c) is similar to Rule 30{b)(6) of the Federal Reles of Civil Procedure.”” Under this
tule, parties such as Respondents who desighate a deponent - as Respondents have designated
Mr. Roberts - have an obligation to prepare that deponcnr so that he can give compleie and
knowledgeable answers on the subject matter at hand. Marker v. Union Fidelity Life Ins. Co.,125
FR.D. 121, 126 (M.D.N.C, 1289 {company designating a 30(b}6) witncss must “propare them
50 that they may give complete, knowledgeable and binding answera on behalf of the
corporation.”); Nevada Power Co v. Monsanta Ca., 891 F.Supp.1406, 14158 (D.Nev. 1995) (“In
producing represcntatives for a Rule 30{b)(6) deposition, a corporation must prepare them to pive
‘complete, knowledgcable and binding answers.'™ citing Marker); S.E.C. v. Morelli, 143 F.R.D.
42,45 (5. DN.Y. 1992) {In designating wimesses for a Rule 30{k)(6) deposition, a corporation
musl “prepare Lhose persons in order thal they can answer fully, completely, vnevazsively, the
questions posed.”™); F.DLLC v, Butcher, 116 FR.D. 196, 199 {E.D>.Tenn. 1986) (sarne), {nited
Yechnolpgies Motor Svsiems, fnc. v, Borg-Warner Atwtomotive, Ine. 50 U.S.P.0). 24 1060, 1061
(E.D.Mich. 1958) (corporation ohligated to produce “adequately prepared designee to testify as

to matters known or reasonabyly available to the corporation.™)

" Rule 30{b)(6) states:

A party may in the party’s notice and in a subpoena name as the deponent a public
or private corporation or a partacrship or associalion or government agency and
describe with reasonable particularity the matters on which examination is
requested. In that event, the organization so named shall designate one or more
officers, directors, or managing agents, or other persons whe consent to testify an
its behali, and may set forth for cach person designated, the matters on which the
person will testify. . . . The persons so designated shall testify as to matters known
or reasonably available to the organization.
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Given Respondenis® obligation to prepare Mr. Roberts to testify about the affimmative
defenses, they can hardly be heard to complain that Complaint Counsel did not establish a
foundation for propounding questions shout the aHeged defenses.

2} The quesiions did not ask Mr. Roberis to speculate.

The most commeon source of objections in the designated portions of Mr. Roberts”
transcnipt deal with whether he could be asked his recollection of, or his current ability to apply,
his business judgnent. For instance, Mr. Roberts was asked:

Is il necessary Lo fhe [nancial success of the Three Tenors TH project that Warmer and

PolyGram agree that neither firm will sell the older Three Tenors' album at a mid price

during the Launch Poriod?

(Roberts T, 52:11-14)" |

This question is entirely proper and simply asks the wimess to recite the facfual
informatien concerning the relationship between the ormation of the joint venture and ths
challenged restraint. Howsever, Respondents objected that the question called lor an expert
opinion and for speculation. {Roberts Tr. 52:11-16)" On another occasion, Complaint Counscl

asked:

Can you think of anything that ought to be denc when vou’re bringing eut an album by an
artist and that artist has catalog items controlled by a competitor?

{Roberts Tr. 94:5-7) Respondents objected to this question on the grounds that it was an

“meomplete hypothetical.” (/4. lings -9}

* The “Launch Period” was defined during the deposition as “a perod of lime thai goes
from August 1, 1993 to October 15, 1998." (Sge Tab 2 {Roberts Tr. 50:2-6))

tOn a previous, similar, question, Roapondents objceled on the grounds that the
question called for “a icgal conclusion.™ (Roborts Tr. 50:25-51:5)
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These objections display a serious misunderstanding of evidence law. Even if these
questions can be construed as asiing the witnass for s opimon, the Federal Rules ol Evidence
specitically allow opition testimony by witnesses such as Mr. Roberts. Rule 701 Opinion
Festimony by Lay Witness, states:

¥ the witness is not testifving as an expert, the witness” testimony in the form of opinions

ot inferences 1s limited to those opinions or inferences which are (a) rationally based on

the perception of the witness, {b) helpiul to a clear understanding of the witness’
testimony or the determination of a fact in issue, and () 1ot based on scientific, technical

ot other specialized knowledge within the scope of Rule 702.

Under this rule, “courls admit epinion testimony fron fay witnesses based nol only on their own
observations and personal perceptions . . . but also on the witness’s experictice and specialized

" Thus, business executives are routinely permitted

knowledge obtained in his or her vocation,
to sty about therr opinions on subjects that involve their participation in the day-to-day af¥airs
of their business. See e.g., Lighting Lube, Inc. v. Witco Corp. 4 F.3d 1153, 1175 (3d Cir. 1953)
{owmer gave his lay opinion as to damages based on his “knowledge and participation in the day-
to-day affaits of his business™); Burlington N. R_.R. Co. v. Nebraska, 802 F.2d 994, 1004-05 (8%
Cir. 1986} {“Personal knowledge or pereeption acquited throngh review ol records prepared in
the ordinary course of business, or perceptions based on mdustry experience, is a sufficicnt

foundation for [ay opinion testimony.™); Union Pac. Resowrces v. Chesapeake Enerey Corp., 236

F. 3d 684, 692-93 (Fed. Cir. 2001) {court allowed lay witncsses to testify on whether description

" 4 Jack B. Wcinstein & Margaret A. Berger, Weinstein’s Federal Evidence, § 701.03[1]
(Matthew Bender 2001)
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ol particular patent for oil drilling cnabled patent claims because they were testifying based on
their extensive experience in the ficld.).”

As these questians ask for Mr. Robert’s lay opinion on matters that lie is more than
qualified to answer, Respondents® objections must be denicd.

3} The form of the questions posed to Mr. Roberts were appropriate,

Respondents made a pancply of objections to the form of the question. However, in each
instance the withess was ahle to understand the question and give an appropriate answer, On
numerons occasions, Respondents objected that a question was vague. A typical example ol a
vagueness objection was the one mterposed following this question:

Would it be necessary to the efficient opcration of the joint venture between Warner and

Polyisram that the parties reach an understanding with regard to the pricing of older

Three Tenors™ albums during the Launch Period?

(Roberts Tr. 51:22-52-1)

These vagueness objections must be rejected. A question is impermissibly vague when

the witness is unable to understand what information {s being elicited.® Mr. Roherts” response

(“Again, I don’t recall thal.™) indicates that he understood the question, but does not recall thal

the moratorivim was necessary. Moreover, the witness had been specifically instructed at the

' Note that Union Pacific was decided after Rule 701was amended in 2000 to add clause
{c) that lay testimeny not be “based on scientific, technical or other specialized knowledge within
the scope of Rule 702." That amendment docs not change the analysis that business executives
can testify about matters based on their knowlcdge acquired by virtue of their position in a
business or working in a particular industry. 4 Jack B. Weinstein & Margaret A, Berger,
Weinstein's Federal Evidence, § 701 App.03[3] (vMatthew Bender 2001),

' 2 Fred Lane, Lane’s Goldstien Tr. Tech., § 13.43 Objections - Confusing, Vague or
Cnintelfigible ("A witness is entitled 1o have questions posed in & manner which is
understandable to him.™)
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cutset of the deposition that if he did not undersiand the qucstion he could ask that it be

rephrased:

[f at any point | ask you 1 gnestion that you don’t understand, pleasc indicate thal you
didn’t understand it and Twill endeavor to clarify. is that okav?

To which the witness responded, “Okay.” (S2¢ Tab 2 (Roberts Tr. 5:1-9))

Similarly, Respondents otyected 1o this guestion on the ground that it was compound:

Ind it maiter lo you what the price was of Three Tenors 1 dwing the Launch Period?
{Roberts Tr. 68:3-5) Again, the question is proper, as it is only asking the witness to give
information sbout a single subject.’”

Respondents also objected to the following questions on the grounds that they were
“argimentative” and thal they mischaractenzed the witness’s testimony:

Q. During 1998, was it important to PolyGram that Ailaniic agree not to s¢ll the Three

Tenors Il album at mid price level during the period lollowing the initial release of Thres

Tetors 7

MR. PHILLIPS: Objection, lacks foundation, #'s vague.

A, I'm not aware of that position.

Q. So it wasn't important fo PolyGram one way or another; is that righi?

M. PHILLIPS:  Argumentative, mischaracterizes the wimess' testimony.

Q). Is ihal corvect, that it wasn't important one way or another to PolyGram?

ME. PHILLIPS: Arpumentalive, mischaractenizes the witness' testimony, lacks
foundation.

Y 2 Fred Lane, Lane's Goldstien Tr. Tech., § 13.46 Objections - Compound Questions
{“Counsel should ask one question at a time to avold confiising the witness. A compound
guestion is one that asks more than one question and docs not request the witness to respond to
each individual question specifically.™)

12



{Roberts Tr. 48:9-23) Both ohjections must fail. A question is argumentative when eounsel
“quarrel[s] with a witness as to his testitnony on some previous occasion.™” Statements are
deemed to be mischaracterizing only where they constilule a “distortion of evidenee by
counsel.™"” Here, Complaint counsel is merely trying to create an unambiguous record by getting
the wilness lo give answers (hal are clearer than his prior answets.

4) The questions were not “asked and answered.”

Finally, Respondents objected to a series of questions on the ground that they had been
“asked and answered.” The first such instance is as llows:

Q. Tm gomng o ask you your opinion on some issucs recogniving that vou don't have a

specilic recollection of what happened in 19948 as reflected 1n the response to earlier

questions, but if drawing upon your experience in the industry you have an opinion on

these issues, I would like you to share it with me. Would discounting of the 1994 Three

‘T'enors album by Warner in the United Stales have affected the success of the Three

Tenors' joint venture?

MRE. PHILLIPS: Ohbjection, asked and answered, lacks foundation, calls for an cxpert
opiniom, calls for specuiation.

(Roberts Tr. 144:2-13) A review of the record will disclose that this question had not been asked
previously. Complaint Counsel had asked Mr. Roberts [or the factual information underlying the
decision to agree nod 1o discount (see Roberts Tr. 50:25-51:3) and now the question is praperly
asking for his lay opinion based on his experience in the industry. That Mr. Roberts, speaking

for himselt and Respondents, professes to have no opiion on whether discounting of older Three

* 2 Fred Lane, Lanc's Goldstien Tr. Tech., § 13.45 Objections - Areumentative
(Cuestions (citmg an example where counsel badgers a witness about an inconsistent statement

made the previons day during cross examination)

' 2 Fred Lane, Lane's Goldsiien Tr. Tech., § 13.63 Inproper Characterization;, § 13.64
Missiatement and Distortion.
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Tenors albums would have affected the micocess of the Three Tenors joint veninre undercuts
Respondents’ efficiency claims. I any event, questions are properly objected te on the grounds
o[ *“asked and answered™ if they draw “unlair emphasis™ to the testimony or if they causc
“cinbarrasstment” or constitute “harassment” of 1 wilness.” No such impropriety is present here.
CONCLUSION

The tact that Mr. Roberts could not corroborate the affirmative defenses offered by
Respondents maice his testimony highly relevant. For the reasons stated above, Respondents’
objsctions should be denied and the designated portions of the Roberts dopusition should be
admitted into evidence in this procseding.

Respectfully submitted,

John Rohert:
Mohssa Westman-Cherry
Complaimnt Counsel

Dated: Febrnary 28, 2002

0 2 Fred Lane, Lane's Goldstien Tr. Tech., § 13.109 Questions Asked and Answered
{Such gquestions are also impermissible if they waste the court’s time.)
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CERTIFICATE OF SERVICE

L, Melissa Westman-Cherry, hercby certily that on Febrizary 28, 2002, I caused a copy of
the following documents;

(1}  Complaint Counsel’s motion ta admil inlo evidence designated testimony firom
the deposition of Christopher Roberts;

{2)  Mcmorandum i support of Complaint Counsel’s motion to admit into cvidence
designated testimony from the deposition of Christopher Roberts; and

(3y  Proposed Order granting Complaint Counsel’s moiton Lo admit into evidence
designated testimony from the deposition of Christopher Roberts.

to be served upon the persons listed below:

The Honorable James B, Timony

Chiel Admimstrative Law Judge

The Federal Trade Commission

60 Pennsyivania Avenoe, N.W.

Washington, DC 20580 {served by hand)

Glenn T, Pomerants

Bradley 5. Phillips

Stephen E. Morrizey

MMunger Tolles & Olson LLP

355 South Grand Avenue

35" Floor

Los Anggles, Ca 90071

Fax: (213} 687-3702

Counsel for Respondents  {served by facsimile and by Federal Express}

_Z.{éﬁé“: r ==
Mglissa Westman-Cherry






APPENDIX

Designation

Tab

Vol 1

43:9-49:14

50:25-53:15

53:123-547

55:1-6

67:15-68:10

68:19-25

73:11-23

27:6-11

Al |HEm|lg|n|® |-

94:5-13

—

Vol I

140:14-141;2

141:11-20

142:2-17

143:20)-144:1

144:2-147:10

Z g [ [ ]




TAB A



48:9-49:14:
o
10
11
12
13

11

lg
17
13
18
20
21
22
23
2%

25

{. During 13298, was it important to PolyGram that
Atlantic agree not to sell the Three Tenors II album at
mid price level during the pericd following the initial
release of Threes Tenore III7?

MR, PHILLIPES: Objection, lacks foundation,
ic's vague.

A. I'm not aware of that pogition.

2. Bo it wagn't important te PelvOram one way or
another; iz that right?

ME. PHILLIFPS: "Argumentative, miacharacrerizas
the witness' testimony.

. TIs that correct, that it wasn't important cne

way 0r ancother to PolyGram?

MR. PHILLIPG- Argumentative, mischaracterizes
the witness' testimony, lacks foundation.
0. ¥You could answer.

A. ZRestate the original guestion, please.



i0

11

12

13

14

42

ME . GREEMN: Wny don't we read it back, because

if T state it again, woe're going to be distracted

again.

.

(The requested portion was read.)
ME. TPHILLIPE: And the answer, please.
{The requested porticn waz read.)

If vou could respond to that gquestion, is that

correct, that begins is that corract?

AL

Q.

I'm not awarc of that position.

Did vou have responsibility for gecuring the

guccess of the 1998 Three Tenors projact?

h n

MR. PHILLIPS: Objection, vagque.

No, I wouldn't say I had respeonsibility for

securing.



TAB B



50:25.-53:15:

25 0. Was it necessary to the Zocrmation of the joint

51

1 wrenture betwecn PolyGram znd Warner that PolyGram and

Z2 Warner agree that there would be no disvounting of older
3 Three Tenors' albume durirg the Launch Period?

4 MER. FHILLIPE: Gbjection, wvague, calls for a

£ legal conclusion?

& A, I am not aware of that.

7 Q. It wasn't necesgary, was it?

2 ME. PIILLIES: Chjection, argumentative,

] A, I am not aware that it wasn't necesdsary or that

1¢ it had beasn discusaesd.

11 . You didn't consider it necesgary; it that right?
12 A. I den't recall what I considered it --

13 0. And --

14 A. -~ if T ¢voneidered it.

15 . Was it necegeary to the formation of the

16 Warnsr/PolyGram joint venture that the parties zreach an
17 agreement with regard to the advertiging aof clder Three
18 Tenorza! albums?

15 MR. PHILLIFS: Okjection, vague, calls for a
20 legal concilus’on.

21 A. I den't recall if that waz nacegsary.



22

23

24

25

1¢

11

12

13

14

15

148

17

1E
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Q. Weould it be neceasary te the efficient opsraticon
of the joint venture hetwesen Warnsr and Polv@ram that
the parties reach an uaderetarding with regard to the

pricing of older Three Tenorse' albumg during the Lzunch

o2

Perica?
MR. -PHILLIPS: Okbjection, vagus.

A. Again, I don't recall that.

0. Well, could the joint wenture operate
efficiently without amn agreement bhetween the two parties
with regard to the pricing of older Thres Tenors
producte?

ME. PHILLIZS: Objection, vague, calla for
expert oplinion.

A. I wouldn't know.

2. I= it necegsary to the financial success af the
Three Tenors ILL project that Warner and PolyGram agree
that neither firm will sell the older Three Tenors'
album at a mid price during the Launch Pericd?

ME. PHILLIDPS: Objection, wague, calle for
cxpcrt opinion, apeculation.

L. Yes, I don't know.

. And do you know whether it was necegsary to the

efficient cperation ¢f the joint wonture that the



20

21

22

23

24

25

1A

11

12

13

14

15

parties agree bto forege certain types of advertising for
alder Thres Tenors' products for the Launch Period?
ME. PHILLIPS: Vague, calls for sxpert
OEANIC.
A, I don't know.

2, What would be the effect upon the Three Tenore

a3

IIT project be if during the Launch Pericd Warner was
gelling the Three Tenors IT product at a mid price

level?

ME. PHILLIPS: ¥ou mean what would the effect
have been if they had bsen?

ME, GREEN; Right.

MER. PHILLIPS: Calls for speculation.  You
could answer the question.

A. I don't know what the effect would have been.

0. and what would have been the effect on Lhe Three
Tenors TIT project if during the Launch Paricd PolyGram
had been selling Three Tenors I at a midpeint price
lewal?

ME. PHILYIFS: Calla for speculation.

A, Agein, I don't know.



TAB C



53:23-54:7:
23 0. Okay, and what would have Eeen the effect on the
24 Three Tenors I1II project if during the Launch Period

25 PolyCram had been aggregsively adveortising Three Tenors

B4
L I?
ps ME. PHILIIPS: Callg for speculation.
3 A. I hate to ask you to repeat that guestion, but
4 could you repeat it?
= MR. GREEN: I think we better read it back.

& (The requested portion was read. )

7 A, [ don't know.



TAB D



55:1-6:

Q. aAnd would the amount of money spent by Polydram
advertising and promoting Three Tenors III hawve been any
different if during the Launch Period Thiee Tenorg I and
Three Tenors II were avallable at a mid price polint?

MR. PHILLIPS: Calls for gpeculation.

. I don't know.



TAB E



67:19-68:10:

18

20

21

22

23

24

25

10

0, During 1888, did yvou want the Three Tenocrs I
album to be priced at full price?
ME. PHILLIFS: I'm sorry, it's compound.
A. I don't recall exactly what I micht have thought
regarding that subject at that tims.
. During the Lzunch Period, did yvou care what thea

price wag of Three Tenors I7

68

ME. PHILLIPS: Objection, wvague.
A, I don't know what vou mean by “"care."
2. Did il matler Lo you what the price was of Three
Tenosrs I during the Launch Period?
MR. PHILLIPS: Vague and cormpound,
A, HNo, T don't recall,
0. Were vou concernsd about the success of Three
Tenors [II7?
ME. PHILLI>S: Chjection, wvagus.

B. QGenerally speaking, ves.



TAB F



68:19-25:
L3
20
21
22
23

24

Q. Were you concernsed about wmarketing strategyr?
MR. PHILLLIES: Objection, wvague.
A. I couldn't say generally speaking akout
marketing strategy.
0. Were you concerned about advertising strateqy?
MR. PHILLIPS: Eame objection, vague.

A, I don't recall.



TAB G



73:11-23:

L

1z

132

14

16

17

18

19

20

21

22

23

0. In vour view, was the marketing campaign for
Thres Tenors ITI elffective?

ME. PHILLIES: Vague .

&, Yez, I couldn't —- T den't know.

. In vour opinicn, was there anything done with
regard —o the marketing of Three Tenors III that gheould
have been done better?

ME. PHILLIFES: Objecticn, vague, lacks
foundation.

A. Y¥Yee, I coculdn't speculate on that.

Q. Anything that in vour wview should have been done
differently?

B, Not that I recall.



TAB H



§7T:6-11:

& 0. Would that be a wige thing to do, to build into
7 the marketing plan specific things that would addreazs

B the problem of camnibalization?

[ ME. PFHILLIPS: Objection, vague, calls for

i0 apecylation.

11 B, I'm not sure.



TAB |



94:5-13:

14

11

12

13

1. Can you think of anything that ought to be dones
when you're bringing out an album by an artist and that
artist has carslog items ¢ontyolled by a competitor?

MR. PHILLIES: Objecticon, calls for
apeculation and incomplete hypothetical.

A. Yex, T couldn't speculate, no.

0. Can you think of anything that ought to be dones?

ME, PHILLIPS: Sams objection.

A. HNHo, not at this time.



TAB J



Vol. I

140:14-141:2:
14 Q. Again, I'm going to resd you a statement, you
15 tell me whether you believe it to be true, false or
16 don'L knaow.
i In 1328 PolyGram was coneerned that diseounting
18 of the 1294 Three Tenors album by Warner could undermine
1% the success of the Three Tenors' joint venture.
20 ME. TFHILLIFS: Objection, vague, lacka
21 foundation, ¢all for apesculation.
22 A. I would be apeculating.
23 2. Do wvou know that to ke true, false or do you noc
24 knowt
25 MR. PHILLIFPS: Same cbjectien, lacxs

141

foundaticn, call for speculation.

A, I do not know.



TAB K



141:11-20:

11

12

13

14

15

is

17

18

13

20

., In 1%58 Polvdram was conccrncd that Warnsr's
overating companies might promcie the 1%8%4 Three Tenors
album during the Launch Period.

ME. PEILLIFS: Lacks foundation, calle for
speculation.

2. Do vou know that to be true, false or yvou do not
kriow?

ME. FHILLIPS: Same objection, lacks
foundation, calle for speculation.

A. I do not knowr,



TAB L



142:2-17:

10

1L

12

13

14

Ik

le

17

2. Im 128938 Polv@3ram was concernsed that the
promction of the 1994 "Three Tenors album by Warner <ould
undermine the succesz of the Three Tenors joint
ventura.

I'll read it again because I made a misktzke.
In 1%%8 PolvGram was concerned Lhat the
promoticon of the 1994 Three lenors album by Warner could
undermine the succese of the Three Tenors' joint
venture,
ME. BHILLIFS: Lacks foundation, calls for
gpeculation.

A. T don't recall that that was a concern.

2. Do yaou recall that being a concern at any-ime?

ME. FPHILILIPS: Lacks feoundzstion, call for
gpeculstion.

A. I don't know.



TABE M



143:20-144:1:

20 Q. In 1997, had Chriz Roberts anzicipated

2l discounting and promotion of the 19%4 Three Tenors allbram
22 during the Launch Periecd, then he woulrd not have

23 supperted PolyGram's entering into the Three Tenors!

24 Jjoint wventure.

25 ME, PFHILLIES: Calls for speculation.

144

1 2. I don't recall that, no.



TAB N



144:2-147:10:

1

11

12

13

14

1&

14

17

18

1%

20

21

22

23

25

. I'm goeing to ask you your cpinion on scome iesues
recognizing that yvou den't have a specific recollection
of what happened in 1928 azs reflected in the response to
earlier questions, but 1if drawing upon yvour experience
in the industry wyou have sn opinion on these iasues, I
would like vou Lo share il wilk me.

Would discounting of the 1294 Three Tenors album
by Warner in the United Statee have affected the puccess
of the Taree T=rnors' -[joint venture?

ME. BHILLIPS: Ohijection, asked and answered,
lacxks faundat;ﬂn; calls Eox an expert opirion, calls for
speculation.

&. HNo, I wouldn't know that specifically.

2. You don't have an opinicn on that subject?

A, HNo.

Q. Would promotion of the 1524 Three Tenors album
by Warner in the United States have affected the success
of the Three Tencrs' Jjolnt wventure?

ME. PHILLIPS: Bame objections.

A. Promotion of the 1954 Three Tenors album by
Warner have affected the joint venture of Thres Yenors
IIT, T don't know.

Q. Would promction of the 1994 album by Warrer have

affarted the number of units that were sold of Three



10

11

12

i3

14

15

le

17

18

15

20

41

22

23

145

Tencrza ITITY
ME. PHILLIES: Sam=z objectiona.

A. I really couldn't gay.

. And would digscounting of the 1592 album have
affacted the number of unite =0ld of T"hree Tenors II1?

MF. PHILLIES; Same objection=.

A, I really couldn't =say.

2. Would digscounting of the 1554 album by Warner in
the United States have affected advertising expenditures
for Tkree Tenors ITII?

MR. PHILLIPS: Same objections, calls for
apecultation.

A. I'm gorry, c¢ould you repeat that last guesticon?

ME. GREEEM: Read it back, please.

{The recuested portion was read.)

MR. PHILLIZS; Same objections, calles for
gpeculation, lacks foundation.

A. I really don't know.

2. Would promoticon of the 15%4 album by Warner in
the United States have affected advertising expenditures
for Three Tenocrs IIL?

MR. PHILLIPS: Bams ockjections.

A. I really don't know.
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i3

21

Q. Do you know whether discounting by PolvyGram of

the 1520 albun would have alfected sales of Three Tenors

146

III in the United States?
#F. FHILLIPE: Same chjections.

A. I'm zcrry, [ wouldn't know that.

Q. Do you know whether promoticn of the 1520 album
by PolyGram in the United States would have affected
advertising expenditures for Three Tenors III during
19587

ME. PHILLIPS: Same objections.

A. I don't know.

Q. Do yvou know whether advertising and promotion of
older Three Tenora' albumg during 1598 would have
affected the profits accruing Lo Lhe jeint venture?

ME. PHILLIES: Same objections.

A, I don't know.

2. Do you know whether the advertizing and
discounting of older Three Tenorsg' albums during 1998
would have had any affect upon the joint venture?

MR, PHILLIDS: Same objections.
A. T don't know.
2. Do you know whether the advertising and

discounting of older Three Tenore' albuma in the United



22

23

24

25

10

States during 1298 would have benefited congumers?
ME. FHILLIFS: Same cbjecticons, it's vague.
A. I don't lknow.

2. Do you know whether the advertising and

147

discounting of clder Three Tenors' albumg in the United
Statesa during 1228 woulc have harmed consumersar
ME. PHILLIPS: Sama objections, it's wvague.

A. I don't know.

. Do you know whether the adver-iging and
promotion of clder Threse Tenors' albums in thes United
States during 1993 would have enhanced competition?

MR. PHILLIPS: Same ohjections, vague, lacks
foundation, call for spsculation, expert opinion.

A, I don't know.
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Faga 5
] I at any poine you don't hear me, indicate thar
= you dida't hear me and I will rgpear it I at any
= point [ ask you a gurestion thar you doa't wirdetstand,
@ nlease indicare that you didn't understand it and ¥ will
15 endeavor o clarify, Is that okay?
THE WITNESS: Umm-huh.

&
m  MR.GREEN: You have 1 eespond yes of 0o so
j) that we'll have a clear record.

m THE WITNESS: Okary,

[ EXAMINATION BY

1"1] MH. GREEN:

A G Wherse do yan reside, W Roberts?

1 Al New York Citny

11 O Do vou have any post college education?

48 A Yes.

] G What degrees do you have?

1 A Nopost = well, I have graduare school study
W) P i graduate degrees,

i By owhat areas is your grudusee?

x A Muosicology.

# G Are you employed currenty?

o A Yes,
a3 @ By what company ace Yol cmploycd?
al AT Universal dioic.
¥ Q What s your posirion with Universal?

Faga &
py Ar Pregident Universal Classics atd Faze

7 Internatiougl,
G Do you have hold any other poaitions?
B A Wl Tsappose there are — [ have two titles;
5] oaie 15 chaicman of the Universal Classics Group, and the
£ ather is what I just indicaesd.
A QDo you hold the position af presiclent of 1recea
5 5.7 '
g A Uim ot centain abow that, to be very hones:,
q Decey U5 falls under the jurisdiction of the Universal
it Classics Group, but I'm not complecely familiar with
g what might be in oy cantract, Io could e, I'ne ot
1 cermain of chat, thar there is a ching fitle
¥ desighation.
5 @ The first title was president of Univecsal
3 Classics and Jazz Indternational?
A- Correct.
@ And is that a division af a differcnt
3 CoOrporEtion?
1 Mo It's a division of Universal Muosic Group.
Q: The cotporation 78 Tniversal Mosic Group?
A Yes,
9 1 And Universal Classics, is that g division of
o Universal Music Groouls also?
i A COrnecL, yes.

A

Fage 7

m  Q: Does Undversa! Music Group also go by the name
e MG, e, o is that & different corparacion?
m Al l'mnaot centain of that
1 O Could oo deseribe the business of Universal
51 Classics and Jazz International?
[ @ A I takes Fasically two forms in miy arca of

F1 responsibility, o is disect responsbilily aver e

e labels, dnd they ame Decea and its sister Bbels,

£ Philips Classics and the second [@hel 48 Deatsche
o Grammephon. In addition o that, I'm cesponsible,
11 oueside the Toitcd States, fgr the safes and promation
re atul marketing acevities of jazz, and [ have
49 coilectively sround the world responsibiliny owver the —
(y not the dav-ic day operaict but (he functional
fg) responsibilicy for amythigg comnecred o classied] or
[l ez rmusic inthe vanions countries aronnd the weord.
r7i @ You indicared earlier that you're chairman of
tig] Traisvrcesal Classics,
[ Do vou v res ponsibilides o chal capsucity
g differesr from what vou've just described?
11 A Yes Twowld oot Rave ooly funcoonil i T
7 woanld have operitional responsihility ower the TS
=3 Classical Dusihess,
Q: Who do vou report to?
A Jorgen Larson who is chairman of Univeesal Muosic

=
[25]

Maqe 8

(1 Ioternatinnal I'm not suee iEic's chairman ar oot
[ e he's the nomber one execurive in Unive rsal desic
[ Imtcrpatiogal.

(7 @ How lang have yvou held the positions that youve
[ just been discussing?

o A l've held — weedl, it we go bacie to before there

(7 was a Universal, [ bagl the ticle —

| MR PHILLIPS: You mean helfaec o meegor?

A Before e memgen, surey, Before e merger [

[0l was At the oile of president Polyirram Classics aadl

[ Jdus.

ri, O During what time petiod were yvou president of
2 PahGram Classics and Jazes

pa] A Twas worldwide president fraom Janyary 19096, 1
s paior 1o that I way president of PelyGram Classics and
pe Jaee U5, from Juowsry 1994, Detore chwe, if you wae

[7 3 know bekors That,

[z Q: Sure.

ner Az [was responsible forinternadonal matkering

e for PolyGrum fromm 1989 untfl Tanuary 1994

21 Q@ Duwing the term that you weens prosidenot 4t

(g Polyfrram Classics anct jazz, wihoo dicd your oot to?

s A A nuimber of peaple. In 1994 [ reporied 1o 4lain
e Levy in 1996 when I was initally made worldwide

pa president of PolyCom Classios and Tavz, [ wes reporting
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U3 dlain Levy, @40l T 1d sers wilien, but soeetime after

i thet [ reported t Koger Ames.

[ B Wt wers Mr Ames' tithe doring the time vou
[ reported to hin?

B A IBelicve it was prosident of PolyGram Music.
Gl G Dering 1978, wus Polytoran: Classics and Jder a
1 «clivision af Polyiram Recore:, Inc.?

A A Cotrect

[ Qr Descdbe, please, briefly the business of
11 FolyGran {Classics and Jazz.
g AT wars thie saine 48 T described for Universal

do with one exception, [ was not — aeder PolyOten. 1 was

ra responsible forall acrivircs associared with the Verve
g4 [alel, the jatee label, w-hich hag not Deen the cage singe
15 the merger and is not the case clearfy today.

re G Doyonknowwhat company owned FolyGram Reconds,

pw foc, during 19987

pa &: Philips Elecrooolics.

rm @ Daring 1995, hos many peopls ceported o you?
g AR TS thig hefore the merger o after the merger?

;) O The merger was January of '99 I'll say hefore

(s3] the merger, pleasc.

A: T oculd orly el yoo approximarcly. Will that

[23]
[ (foa?
e Thar will c-'c.:.._ L

Page 10

{1 Az Can Lask yona questich Or youa question? |

2 mean, | cloa't know, wihat's the definition of reporring
= here? T mean, if it's the number of people tnder whom
a1 my livision —

i Q: People repocting dicecely to you.

® A Jpecific direct ceponts, vkay, It would have

7 e a5,

Ok Turenp TOUR did Roger Lewis sopott dicecty 10
oy
e A Yes,
[11]
-2, Cirmipany at that time?
A Yes, he was,

Q: Died My, Faul Saintilan cepott to yoor?

ngr A N he did nod.

fe Q: At this fime, was Deocyg Record Compacy

7] affiliated wirh PolyGram Classies and Jazz?
car AL Yes Iowas.

pal G Whal was Lhe aanne of thae relationstip?

= A WD o was a wholly-owned label within the
(] PolyGrar Bamdly. We had wocldwide ripfies b alf Deccs
[=r) wssers, and it wos, 4% I said, one of the labels thae T

23] hadd dieger reaponsibility over in my paosition as
j2e] president of Classics and Taex,

[13
M4

251 & When yow said that it was 2 whollyowned label,

Q: And was Mr. Lewis the president of Decca Record

i
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does that mean it was —

A: As cpposed to A joint vontorg,

G Was it 2 dircet or indircct subsidiary of
PolyGram N ¥}

MRE. FHILLIFS: Calls for a legal conclusion,

Q: Do you leaow

Az I don't know that

Q: Lot me show you a document that's becn marked
FulyGrum Holding Numbe o 12, PolyGram Holding Numbe
is 2 multi-page document. Firse page is Kates sramped
LM Q004144 The last page is not cleatly marked, but
it is UMG 024154,

Let me direct your attention wy the fitst page

of the document. Is tris & inemo thet you wrote w Algdn
Levy on July 12, 19657

A Yes, it is.

o What is A&RF

A Artists in record recording.

Q: What does it mean that the Three Tenors need
Little ASN?

A It mcans (bat inpue from the recond company i
wot pequired, that in this particutar casc the contoxt
is that ey feel quite secure i the natere of their
petformance and the materinl tha; ehey had previously
petformed. and so the record compeny intervening with

Il
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Page
specific ideas was something that they didn’t feel chat
they coguired,

Q: A this tine, weandng July 199G, did vou believe
1t was 4 problem thae the Three Tenors foht they needed
lirele AfclEF

A: ¥es, T was concerned aboor that,

G: Why werce vou concerned?

A: Because T felt that in — were we to make a
tecording with them, that we needed 0 have somclhing
abouor thal reronling which was disdoctive and
iteresting.

Q: Why was it fmporrant thar it e distincrive and
interesting?

A Sothar it would be appeallng w those people
who had either attended Thriee Tenors' concerts or had
bought previcas Three Tenors' recandings.

Q: Did yony helicwe ar ohar time that input from the
A&R group was nocessary in order ©o ke the project
intergsting amd distinctive?

MR. PHILLIPS: Objection. vagae 2nd compound,

Yau could enswer, You could always answerif I don't
tell vau o to, oven i I olject,

MR. GREEN: Could you read bacl rhe guestion,
please?

¢1he mequested portion was reac)
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(1 Ar Ithink the issue wasn't 53 much that [ think

i Lthe mmatetizl necded o be intercsing and distingtive,
B That wouldn’t necossarily have to comc fTom 20 ASR
W] Sounce.

im0 When vou tefer o the maresial, o vou mezn the
it selection of repertoire?

71 A Yes,

gl @ What did you want in terms of ropenoire for the
r third cogeert?

ng Az Snmething thar wras ditferent from what haed

A1) preceded i oor that was compelling or wopical.
ag @ Ulttorancly, did the slbuan thar was debivesed o

1y vou by Mr Rudys roeet those standfards?

4l A IC's very hard for me to anserer that qucstion,

13 It depends on bow cne defines ssndards. If vou defipe
16, thern on 8 commerciz! basis, ne, If you define it ona

-7 technical basts, pethaps.

o 4 Well my gquestion i%, did it meee the objoctives

1 Wt yan had in mind when you contemyplated the project
2 in ISR

A MR.PHILLIPS: CHzjcction, conapaund.

w0 A Tdon't knew. I can't answet ihar I el

31 know how to snswer that,

¥ O Do you think thal the repartoice in the 1998

5] al_]:u_n_;_m 1.5 distinedve and unigue?

Paga 14

(1 NA. PHILLIFS: Objection, compound, vague.
1] Yiru could answer, i you anderstand the guesdng.
9 A Idon't, I meen, to me, it's the same
4] gqrestion. Mo, [ don't know how to anywer that.
g @ When you reviewed the master that was delivered
a tor Polylream, were you sadsfied writh the master?
7 MR, PHILLIPS: Objection, vaguae.
g A [don'treally — Idon't recall ae that
y particutar moment wheg it was delivercd exactly what my
o [eelinps wiere.,

Q: Who is Rolard Kommerell, E-L-M-M-FE-R-F-T-L.7

A: Rolund KEotnmereil was the previous president of
the Decea Recard Corpany Limired prior toRoger Lewis.
1 Q: When did Mo Kommerell feave Decea?
% Ar1doen’t eecall exacily. It could have been
i somctme in 1996 o carly 97, It mighit have been 97

t0 98 I'm not entively canain,

Q: In July 1994, did Mr Kommerell report 10 you?

A: Yes he did,

8: In July of 19946, did you helieve that in order
for the 1998 project t0 be successful # had to be 2
vounigue sudio experietice?
i1 MR.PHILLIPS: Objection, vagre,
| A 1think — [thought Tmight have apswered chat
1 alreadly, bot I think whar [had said weas that it needed

a1

]
]

1
Y
]
1
1

Fage 16
1 12 be compelling, topical
[ @ Wk the 1998 Three Tenors album corpelling und
@ topical?
¢ A Topical ves_ Itrook place in FParis.
m Gk Was it compelling?
g A Andrhars whese the World Cop was taking
7 place. Compeiling, I can't cally answer thar, As 1
i $21d Defore, separating rhe result of the 2lbum from
B what my mind set cight have been at this time is hae
oo For me to recall oxactly what my thoughts were ar the
(1, time that you'te elerming .,
oz @ Se can vou answer this question yes or ma, wis
(i the Three Tenots IMalbnmwhatyou had envisioned when
I.r1+| vou cottracted for this profect?
MA. PHILLIPS: (OMjection, vague.

rg
ng @ Ifyou could answer, picasc do.
g A Tean't. I mean, as I said bofowe, i's hard

so for me w give you the clary you're looking tor,

psr G 1s the probiem yost don't reczil yout mind et
= bk in 98, D72

2] Az Yes,

@ Is there amvihing differene that could have been
lizs derne with regard to the 1998 concect 1o malke it mar
4 distinerive or more compelling?

|i[25i MR. FHILLIFS: Calls {ur specolaiioet,
Paa 16
13 A That would oniy be speculatdon,
; g @ Well, o 'te 4 long-tine music Company
[@ axecutive, you have some basis toamsser the questiong,

50 I wguld zppreciate it if you did.
A: Ifit had been a stuglio recording, it outerial
had been different, substantizHy different from wehiut it

4
[l

[
7 had been un the poevivus albums, concept.
B G What does “concape” mean®
g Ac Well, a studio recooding v o different concept
'nar to 2 live recording.
] Q: You think a studio recording would have been
[ mgre compelling?
v A [ eemembier — [ do emember focling tha, way at
(4] [hAT TIOC, YEs.
s @ And you belicwe that had the macetial been moce
‘n3; different from the previcns allnuns, it would have beena
(7 mote compelling albun is that right?
po A Thelieve [ fel thar way, yes,
cig G Yo felt thac way when?
e A AL Lhis time, the time frame that yoeu're
21 referring .
qez @k Is that how you feel now, that had ehe tettereil

| heen subsmntixlly different it wald bawe Deen a more
[z conmpelling albom
A I'm not really sure to be honest wilh you, hoes

5
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Faga 49

“1 AR, GREEMN: Wy dan't we read it back, because
= F T state i again, we'ne moing o he distracted

15 EEALn,

4] {T'he requested portion wous 1esd.)

MNP, PHILLIPS: And the answer, please.

s
[&] (The roguested portion was read.)
m  O: Fyou could respond ta thar questian, is that

g ecrrect, that begins is that correet?
A: I'm not aware of that position,

2l
ng & Id you have responsibility for securing the
11 success of the 1998 Three Tenors project?
11 MA.PHILLIPE: Ohjection, vapue.
ny A No, I wouldn't say T had vesponsibitiry for
[r<] securing.
A3 Q: Were you among those who were responsibic for
pg pronuting the success of il pooject?
r7 MR, PHILLIPS: Objoction, vagee.
4 A Umoresponsible for having corsigned the
pe document.
pa Q) What document is thae?
21 A The coatract o de Three Tenors I
Ea @ At the tinae you signed that contret, did you

P2 have any wnderstanding with regard to what Warner's
(4] mArkeiing practces wore going w e with regacd 10

L Mot that T recall, o,
Q: Tnainterested in 4 period of Bme that goes

il

B repriting that over and over again, I'm going to call
that the Launch Period, okay?

A2 Ol

O We'll call it the Taunch, capical L, Period,
capitxt BWE that e clear?

M Yes
[
mJ
nz

Polytrram, at the time that you approved that contact,
chidd v have the cxpectadion that Waroer woold ol be
selling Theee Tenors ITat a mid price durfng the Laungch
Beriod?

A: 1 dan't recall that [ had that expecestion,

Q: Idd you have any expectation at the time you

hE|

-
L]

Ar No. I'minor aseare of that, I'm next aware of
heir — D dan't remembes gxacthy what you said, bt
tieir position relative to sdvertising —

0: DI you have any expectation as 1o what they
were poing tr do?

A: Tdan't recall if T had any expectaticn.

Q: ¥Was it necessary o the focmarion of che joint

B

124]
L#%]

Fage &0

from August 1, 1998 to Cetober 15, 1998, and rzther than

o Referring now to the contract between Warnerand

approved that contract with regard to haw Warner would
;e wdvertising Three Tenos U dariey the Laune) Period?

4]
Al
tal
]
|
=

ie?

[+
2]
(e
04
A8
[
17
Qe
s
20
2]
122
]

[

[

el
i
[
[l
M4]
[1%
=N
a
[#]

|0

Nk

[21]
[z

T

(7]
[25

. Pane
1] venture hetween PolyGramand Warner that Polyzeaman
2 Warnerapree thatthere wouldbe ng discounting of olde
@ Three Tenors' albums during the Lannch Period?

KA. PHILLIPS: Ohjcction, vague, calls for a
[epal conciusian®

A Tam nat dware of taat,

CQ: It wasn't necessary, was i?

ME. PHILLIPS: Objection, argamentative.

A: I am not aware that it wasn't nogossary or that
1t had been discussed. .

O ¥ou didn't consider it necessary; is that right?

A: I don't recall wha I considersd it —

Q: And —

A, —if T cansidered it

Q: Was it necessary o the formarion of the
warner/Polytram joinn vonture that the parties reach an
agreement with regard to the adverising of oldet Three
Tenors” albms?

MA. PHILLIPS: Objection, vague, calls fora
legal conclesion.

A: Tdon't recall if thar was nocossary,

& Wonld it be necessary o the efficient operation
of 1he joint vennies between Warner and PolyGram thar
the parties reach 2o understanding with regatd to the
pricing of older Three Tenors albume: duting the Launch

Sage £

Period?

AR, FHILLIPS: Objecodon, vague.

Az Again I don't recal] that,

Q: Well, contlel the joint venture gperate
rificiently sqithout an agreement between the two panties
with regard ter the pricing of older Theee lenors
products?

WA, PHILLIPS: Objection, vague, calls for
expeit apiniot.

A [ wonldn't know.

Q: Ts it nocessary 0 the financial success of the
Three Tenars [ project that Warner znd Poly(ram agree
that freither Tronwill sell the older Three Tenors'
album at & mid price during the Lauonch Perfod?

MR. PHILLIPS: Qhjection, vaguc, calls for
EX [PRLL opInIon, Speculation,

A ves, 1 don't kmowe

Q: And do vy koo whether ir was necessary v the
efficient operation of the join: venture thar the
arties agree to forepo cectzin types of adverusing for
alder Three l'enors' products for the Laench Period®

MR. PHILLIPS: Vague, calls for expon
opinian,

At Tdon'T know,

£ What wouldd be the effect upon the Threee Tenors
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Faga 164
il memo fem Band Hedfinzn to Approvers, First page is L
3 Bares stamped GMOG 001342 wich the date on the cover mema =
2 as November 20, 1997 The Last page is Bates stamped T
@ UMG 001356, ”
im Do you recognize this document, Mr. Koberts? 5|
® Ar lrecopnize it as a contract, yes. -
m @ Have youw ever heurd of the term approval meooe? o
e A Yes, I have. &l
Qi I5 this an approval memd? =
om A Lhelieve it is, ves. 1y
pi Q: Wiat's the firhetion of an approval memo within e
1= PulyGram? {1
A3 A Funciion of an approval memo wonld Lave been [l
14 before moving on ince any agreetment, it would require re|
(15 appravalfromany numberafpeople depending uponthe ra
(3 scopc of the deal. g
i Qs It correct that the Theee Tenots OT deal v
r4 reguited the approval of yoursed? [E
e A: Teoubdn't say it required the approval of s
[y eryself, Jo certainly required the approval af my boss e
211 or bosses. [21]
sz G Wha did it reguire the approval ofr 2
@5 A It would have required ar least the approval of e
[ Alain Tewy. 2]
s Q: Did it require the approval of Roger Ames! )
Fage 165
i A T'm oot cortain of chat, T
Bk Arc there some recond deals thag can be approved =
[ ae levels lorweer than Me, Levy? 5
A A Yes. [
| G Why did a deal require Mr Levy's appeoval? El
w o AT couldn't say specifically, hevond, as T said, Bl

the scope of the financial cxpenditures.

Q: S¢ I'm surc T undersiand, (o this deal coquire
Mz, Levy's approvil becavse the fnancial invesiinent wus
50 lapge?

A: That's my recallection, yes,

Q: Do you recall that the joint venture pariners,
PolyGramand Warner, committed to payanadvince of 518
milkion o M, Radas?

MR. PHILLIPS: ¥agne.

2|

[l
[l
2]
fie]
[l

ne A Idon't recall that specifically.
07 Q: What do you recall shout the size of the advance
Dl on this project?

A Erecall chat it was very large,

@ And why don't you take a mioute and cead
paragraph A and see if chat refresives your recallection
a8 w1 the size of the advance. down @t the bottom.

MR, PHILLIFS: Futagraph A under “astist
desl"?

B okl Ve san th s s senen

1211
r2=
Al
124]

et

e

0]
L
(1]
[13]
1l
[15]
|
T
Lid]
19
2]
2
a2
(23
4

[}

1]

Page 163
A ves Thar —
@ Dwoes that refoest your recollection?
A Tt refreshes my rooollection,
Q: Do you now recall what the size of the adwunce

was ol the Three Teoors 1TE deal?
WA PHILLIPS: Object o die form of the
LuCsHon a5 arguume nrative and misleacling,
A: | recall phserving this nombwer as to be within
try genetal cecollesion af whar the andio advance was,
FES,
Q; This number being 51 E,000,0007
A el
Q: Do you recall how that mumber was cercrmined?
Az Mo, 1 dao not eecall thar.
Q: Were you invoreed in negotiations with Me Rorag
in gannection with the Three Tenors I transacrio?
A I dorn't rocall thar Lowas in discor negariations

- with M Huckus,

Q; Did you have any rale in 1the negotiations fur

- the Three Tenors L feensaction?

MR. PHILLIPS: Owerhroazd and wagne.

Az [ could not sav

G You don’s recall whethier you had 8 role?

A: Idon'r recall whether [ had a rooe as o the
ﬂ_r:_;gl::tiaci.q.ns.

Fagn1&as

Q: Iiel ¥on1 hawe a wole with regarnd o fhe analysis
of whether PolyGramn should enter ino the joint ventre
ARTC C e nt?

A: Yes,

G What was pour neler?

A by role would have Deen oo assess whether B was
1 dral worh doing, what the risks might be, what the
upsides might be.

Q: What wus vour assesstne n?

A Ldon't recall specifically whar my assessment
rmight hawe begn ather than the faci that Isigned Lhe
dezl mema or the approvdl meoe.

1: Dy you recall whar risks yovu identéfed?

A It's 4 farpe armount oF money for an adbum deal.

Q: Is this the largest album deal that you've
appregved?

A Ve, it s,

Q: Wit did yore identify a5 0 upsides of this
transaction?

A: Upsides weould have been soliditying oor
relationship with the Three Tenots, with Luciane
Bavareomi specitically, p sides would have been that
it might sell, up sides might be that we could have an
ongoing relationship with the Three Tenors, potentially,
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pr O Whatis your oiderstanding as in the Thres i A Yes My recallection is that Chris mised

1% Tenors merlortao? g that as a0 issue of concern to himn and belief that it

o MR MORRISSEY: Vague as to ime. [ was an issue we needed to addeess subseguently,

= THEWITMESS: That a1 »ould provide & window | @ Do ovou recall whar weas said by Mr Roherts?

i3 for the 14308 alzam e be prowoted, b b consumest inoan = A Thar v shouid investipare how gne deait with

g unclullersd way, [ @nsure Thefc w5 ne confusion anid | thig igane properly. in 2 weay that allowed the ndtial

i clullee in Ihe marked; thal we bad a clear, sinple o elbar e e 8old and the opportunities amoand the event
[f prapisition that we were polling befoee e marker, Fa for maxirnizing sales of the old album to be muintsined,
[ BY MR. GREEN: ' #1 Lat o at the expense of sabotaging 1 new, major

[-re O Do veow know wwho inicialed the idea of the E|'l"] prioject farthe compdny.

v Tarce Tonots morararame ) @ What vou just deseribed, Mr Roberts said that

pz A My recollection was thal Chris Roberta s Lo the whole praoap:is thar tight?

[y vhinally cxpressed concern Lo me Uul uporating RE A: Tlelieve thar goacral cnnocen was expresysed

A campanes coold apEnessively procote 1 1990 alkum in a 44 gt that meering,

A5 weay detrimental L the suocess of the 1998 alburm, a5 QG Did anyone else express o viesy on this subject

3 Q@ What did Br. RokeTrs want yo Lo de! (1] At the meeting?

1 A: [Te stppeared disoissing the passibilicy of inm A Tolon't recall,

A0 srerting a windea which [abseqoenty did wirh s @ Anything said by anvone ar this meeting?
(13] Bparating Compramiss, A A ldon't recall
py @i Did you disenss that wilh PuiyGram vperatiag B Gk tou referenced asecond conversaticn with

[Z1] SOMMPAILICE I|z1j Chs Balers.

fE A Yes, = A Yis

15 0 Whei wab Lds cﬁm—-r. rsaticen with Mr. Roberus? i|23_1 G Thy youo mecakl when thar was?

24 A Lagc Tamuery. o A Ty was avound the samc fumc,

B Wy Lale [anuary "WEr 2 W Where didl chae comversaton take place!?

Pags a7 Paga 44

o AL YeR Ao Hither London or Mews Yotk

@ When did you have conversaeions with te [ @ Wasanyone else prasent basides ¥ou and

A aperating corpanies? -z ™ Rolercs?

¢l Az Tawould have had ome of two pleae [ B Fossibly Roger Tewas, bot Tcan't e definine.

rs conversations around that time. Trecall o | o Gk Fell e what you vecall abow (tha

@ cenversatons with Cheis Roberts on this tople ataround | o conversation.

14 That céne, lute January (dne was in a meeting, which r A He simply cedterated the same conoern.

[ WS e ventuee meeting letween Warnerand PolvGoanl. - @Q: Did he indicate specifically how be wanted the

m Cne was a private conversation. Iean't reenllect which i igswe tddeessed?

ru CEIe First, a0 A Ldon't recall precisely at that tioe wha

ra o @ Lel's focns rst on the joint vootueg 11 exact instroclions T was given, I know thar he gave it

|7 TECETIRE- 1A to me a5 an issie 1o examine and to ook inko.

a AT Yes 1 @ Did Mr Robhents indicate coneermn abouat

aq R You don't riecall when thay was; is thar righe A2 Palyimam apsens marking of 3T17

qe A Tate Jannary. s A Yes
pg @ Wlo attemded the meating? ] @ Did he, Mr. Boberts, indicate conceon about
pa As loweould have been — my recollection is thet r# the Warner  withdeawsn.
na Chris Roberts, RogerLewis and mysellandRand Hoffman  §.  Did Mr, Reberts indicate concern about the
ng waull have heen there for PolyGrum, And thar Mat Creed, Ipe rnarketigg af Thrge Tonees Twa by the Warner gp-cos?
2 Wargn Sceott, Vicky Germaise, 2nd Tony O'Brien waouald m A Mo
g1y probably have becn thore £o0 Warner, [Fo @ At any prant did Mr Hoberes indicates w ypau

e O Wocoe weas this meeting? P comnC sl abwatr The markering of Three Tenors Two?

Em A Thelieve it was m Now Yook, Ay A Alsalurcly oot AL that poeint the main

Ea1 Q0 Was 1 M, Robemms who inddally mised dhe i COOC RTINS COTeern purelythat our ewn compaiy — the
i3 issue cf marketing of older Lhoeg Tenors alnims? i;:-_-q Lethaviot of out opcas withien sut awn company world
For The Record, Ine. -- (G018T0-8025 Min-U-Script® (13} Page 41 - Page +4
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¢l @ Do vou recall any conversation teganding 1this
- letrery?

A AT doo't tecall,

2 {hadnlan Exhibit Number 8 weis marked for

1 filentification}

IE: BY MR. GREEN-

11 [ Saintlan Exhibit & is 2 portion oo of ae

F e-mail dared June 15ch, 1998 The topr massage 8 From
k, Boger Tewns to Paul samntilon and perhaps others and
e, Bates stamp munber TG Q00161
I Ind you ocvicw LLis dogument io prepamtion
ne for your deposition today?

Al A Yery, very briefly.

r4 @ The hotrom message is yours; 18 that right?

re A Cotrrect,

rel Q@ The top weply is mom Reger Lewds; s rhar

1A righty

ny A Tes.

4z @ Who is My Stefaoscn, S TE-T-A-MN-5-E-M?

o A He wans o Deccy op-co marketing exccurtive.

En @ Hive you had ao opporunity o read this or

[z dhould w v yen d minucy?

o A Lwouwld be grear i yon codd allow g o

24 oead it

s O Have vou now read what we marked 45 Saintilan
Fade - 35d

r1 Exhibit 8¢

B A2 Yes, I have,

E W T Junc 1968, did Me sefansen send Cheis

4] Roberts nnote complaiining about Warner'spricesnn 3T27
g A Yes, Ihelieve 50,

g Q@ How did you become aware of tha?

A: ldon't recall.

w Qe Did v discoss the note with Rang Uoffinan on

+]

Fapg= 133

x

it

Fage 135
jointventure was geang e D higlily problermatic aond
that 1tying t — the message tht [think 1 drewss foom
this was that theot was, thraugh the protmoting nf che
ATEancd 3T2around the event, that wee couldn tpuacanes

; — we Ccoulin't guilrantes that chers was going to be

comphance; we cookdn't guaraneee thar the opesring
companics on either side of the fence wese going o gall
inalinz,
S, theegfnre, chrongh distrist ic weoald gl

away on ilg own accord, 5o irrespecrive of what
cirectives yon mighr igsie o what policing we migh:
arcempt, chat this was a major issue and it wasn't going
T Qs AWy,

 "Fys Decca Interoational unable to ¢ontrel the
prices charged by the Polv(iram gperacng compan:cs for
¥

A I kechnically conled ask fora price hand,
like full parice vy Be olscoved. The wsecs e,
bBelieve, were around the moogl distrust etween Wirner
and PolyGrum alout coting 1 any sert oF undersianding;
anct that as 3000 2% — 35 5000 a5 Decci horaring
cinnpanics started o marker the reconding, the 511
recaring aronncd toe svent, That Wamer oheratimng

" compandcs wond dneepert chis 45 a becaker or they
w2 would lose their confidence.

Fige ' a8
S they would enpage in the competitive
goetivity and ther: our Deces people, seeing Warner
campeain, would then lose the copfivence of Warner

i tlurougl a murnaldisieest crearcd arouad ihe 3T1and 3T2

around the time of the event; that there wasn't going o
Bethe observdnge Gl a2 windaw,

Q; Whar did Eobrems wann o o e in oonne orinn
wirh rhig prohleny?

5] Jung 15F s Az Dden's recall specifically, Ir says here,
o A Tdon't veoatl, po “Chtis said once were opened Pandort's box, thers 50t
v+ G Do oyou recall discussing M Sielfaen's oo B going o De mach teus harween Tha compaies ao ity
nz with Chris Rolreres? na issne.and so he chooght it relatively potndess o ask
oA A Ldon't recall. I[1‘:I| Atlariog to fall i lioe with ot July the 240k dace
4 G Do you recall the events described in ¢ @ Dhid Boberrs wean you 60 get in contacs with
rz Exhihit B¢ ira the operaring companics?
IR A Very vapiely, pe A Ddon't recall specificelly,
pe, @ Do oyoo eecall Roberts asking Proffman to O You weedle, guokes, *Reinee i leud fall apan
e retract the June 10 letter? {7 natulally ona territory by termitory basis witk us
Az Ao Very vaguely, Py faibmig 10 pelive sy oetaliadon, " close guote.
G On June 15th, 199, did you ask Chris Robetrs 2] Do ¥l see this?
Py whatts do abow price discounting an Theee Teaors One? g A Yes,
= A Tos. Er521 B Whut deoes i mmean fior the muemtotium o Eall
Ey G What was b1 Roberts' respanse? B W puTt?
iz A Thar the issue of comphbance, of g 10 get a A It means far we wolld tecopnize that i was o
. comipliance fromoperating companics cnbollhisidesofthe | leap of faith o Believe thar any agreement Delween i
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From: Paul Saintilan

To: ClanoyP

Dakta: 23 Aprii 1998 2:03pm
Subjact: THHEE TENORE TV ADVERTIZING
Dear Pak.

Ote major prablam we're encountering in talking Up the Thres Tenors umbers
ig that some territories atre saying they aren't able te TV advertise the
albam hecause they won't be receiving z TV break.

I'll do what I can to talk up the nombers, but for maxitmum effect we really
need a coimmandment from up high saying (to Mos a5 well as lahel managers; :
rThough shalt TV advertise the Three Tenors allum”.

one other point, Chris has asked me to spsurs Atlantic compl:ics with the
moratorium we're impofing an the previocus two albums. - can agk for copies
af internal directives, but do you have apy recotmmendations on how we can

ensure they don't Just bullshit us?

Thanks,
Paul
[ad ] RoheresCh, lLewisR0, Cavalills=ss L
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PolyGram

Rand Hotiman™ -~
Serwz vica P.'Emaan:'_ June 11, 1995
Himinans Alfghs

Vig Fax (212) 405-5620

Margoe Scoir

Vice President, Business & Legal A ffajrs

Atlantic Resording Company

1200) Avanue of the Amenices
New Yaork, New York 10104

Fe: 1he Thice Tcogrs
Drear Marga:

Az we discussed, our Danish affiliate contacted me because at the same time we are
soliciting the 1998 Three Tonors album, the local Wamers affiliate is seiling the 1994 Three
Tenors album a1 & price approximatsly two pounds dess. In that market this is spparently & verv
low price, and our people feel it discredits our price for the new album and has a reai effect on
galea. T am told tiat if this is happening in Denmark it is most lilely happening in the rest of

Hurape.

This clearly violates the general understanding PolyGram and Atlantic reached about not
promoting ot selling the 1990 and 1994 albums in 2 manner thar weuld negatively affect sales of
the 1993 album. Iunderstand the difficulty of copmunicating » consistent policy on a
worldwide basis, but 1 must agk that vou contact whomever is necessary in the Wamer -
Isternational organization so that this practice and others like #t stop immediataly.

Thank you far your cooperation.
Very wuly yours,
Rand Hoffman
RH:p e :
=ES'D - 172 JUN 1998
ce: Chris Roberts
Roger Lewis .
_ Rick Dobhbis Lo e :
Tony O’ Brien ]1 il l
Halding, ing. el R I .
Wordmde Paze B A o e a2t ! ooryY TO i
[
: .
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Fron: Roger Lywis

To: Lan BovdHause. DECCA D2 CavaliDe:, greeni), Saznh an
Date: 15 June 1998 2:13pm

Subjerct afanticy -and hoirian - Kepsy

Kaul,

i z2ame. '

Huanates but please ke one ob one calld B the key players beginring with Berd
#

ww o Facl S&eblae 127 ene: 598 04:30pm ==

AN ITERMESTNG 2evelapnent:

Kjed Stefanzen n Denmard s=nr Chris Beosrs a nate, @G SiCepann o M2 “act fat Warke s weee hoavly piice distounting the
1954 albumn, which was afferbing his 3 benars selln, and also complainang -hat Warrers arz advaing retl ik Bhe 1974 albgrm wil
e proe giscounied through unil Xmas {as they nave als0 done it the ftetherlands, and =2 one prasnmas, throughaot Eorope’.

Thr s Terwardied ey 1gte Ihreegh to Rand Holffman, who missd tis ar g ghest [ewes of Atanns snd Wamers asking mem
immediataly e etap it T saw the Merna tockay and bald fand that he snoud ba swsre that wa were doing tre same thieg at the
momznt, whico wanid cease on duly 24 He ganference-Gallec Chis an, ared wee (et woez - 1az e allereatwe ook o g9 hacs o stlante
ant rztract everytring (wnich naturally Rand is monnmentally pissed off 2o0.th.

[ 23ked what we do about peice discountng traunh e Xmas, and Chris S3id anoe we've npenad PAancam's koo there i<n't gaing a
% hach TRUSr Eebwesn the Compar 25 o0 TS gsise, angd Se e Bought ok resatively gointless 2 esk Alacnic aatal o e with cor
Juire 14 dato.

0n s 23Stz | Ak we 50 0 adese B2t Cloecda t that tae moraloran will alimos? certa.ay 1at 23ar bebaeer the nws
fmparies. ans w2 shoud net podze wtiin PrlyGmann, B evereone QK with tc? T relueziet bo soed ar officiz| natz thrgug -out
Lol LOPDE Ty, B D CsLE aneiy COrmirec i e eadiz ratiangle we gave, snd s oo aletory incaasisi=at v g tas ] actoally sent to
At Aarns sapirng thatwe wigorolgly poiice 2 wangows Porn Mabe kel theeadh b Mwhee thie Shostinzs @mea ans hit the shaps-,

S=ar -7 imT A 50ar n2TrE e nn A SEminne By ety 0asis it o Fal':ng T oe BNy emiana: Thav: ry greforrad apoan

a7WEYy

JX 66






Froim: Pay: Sarbiar --

To: Hanetsih,ClansyF ¥leima-, LewisRD, SavallDag, or, .
Cate: L6 Judy 13958 10:55am
Subpect: THREE TEMDRS MORATORILIM

Te.g 2245 ag7 Tonw O'Bneh at AYanbc aovised hat they ware Syoamaty ceel T (e en'Drm3 T2 m201Toram 07 aromaban of Tha
1947 anc 1204 sbums fror Asaust bk Rowernber 15, TS s foar Geg reasong: (1 Eney genuinery baieses price somEehhen angd
Az Eng O U1 previoas Aloums sl gamage salas af tng new rRIegse; [ e conlazbua oy resurs Tibor Rpass' anpraval B4

crzo Ergoepnt e LB alcum, Anc MR NAgn't mven tiem s Sansanc

e prOnes me tie moming bc 53y that Allanbc have frally recesac agreement Fam Fasar Looos 2t wamas, phat e s
RrECaras o enforct 2 maraou ™ Mrous~our Warmes, They walt o Tnaliss tne 22052 naklra o e agresran; anc Tory
wrartza & tew tig mormng eothng kow we should breceed. Please ind aztached tris fax whicn s3ws tar “xa~meal tat ey g !

- o oiniasT BAr iy I5Zuss proing 1ss0es, Furtrermare e Coth ALCELT EREL 1T The marataram s o be reenfcroed Tom ALqust
1y o s 2k s@Ega | red July) there may pe somea spilagz and labe complance,

¥ ua_ n=es 2ny input o make on the aint aGreeMert beabaeen the oomeanies. oo e B2 o maks eoar fan o cegen,
Heoa-ds,

Par..

JX 74



The n:a_Hecnra‘“{bnmpanfl;imited:
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Atlantic Becords

GUEST IN YOUR HOTEL
Fx Mo 00 331 53 67 6664

Frarr:  PAUL SAINTILAN

URGENT
PRIVATE & CONFIDENTIAL
PLEASE FASS IMMEDIATELY TO THE ADDRESSEE

Dear Tany,

re: THREE TENORS MORATCRIUM ON 1920 & 1994 ALBUMS

An disoussad, we fully suppert & maratorium an the above albums which we
strengiy heleve will be ta our mutual berneft. The dates wy sre proparcd to commit
to are fram Adaust 1 1o Movernber 15 {subiest 1o the guahficat.on in kalizs belowe),

This moratorium would constitute the following:
1. Advertising and promotion

The original 19940 album would net be advertisec or promoted dunng this paniod.
Wa have already omittad the 18830 alburm: fram all advertising and point of sale
materials centraily originated for the new album.

2_ Pricing

The onginal 1880 album would be scld at the top classical price point that it has
historically traded at in each market. Bacause of the complexity of international
pricing, one reference ‘BEuropean’ price would be insufficient 10 ensure any
agresment between our operating companies, a price will have to be determined for
each rmarket. To give an example of the issues, | attach the price harmonisation for
the new album.

Cart......



The kay cantact at PolyGram to discuss pricing issues is Bert Cloeckaert who will
he in 5t James Sguare in London on Monday {0171) 747 4000 {he's away today).
His Brusse's office number is Q0322 /7% 8740, and his mobile is 32 7547 0307,

As discussed before, PolyGram operating companigs have already been advised o
the above moratarium, however we have informally allvwed it 1o coligpse at a local
tevel to allow a response te Warnars pricing. When we have a clear undertalong
from Warners that the above agresment will be adhered ta, we will re-enforce

things from cur side.

Howevar, given the lateness of the agreement (mid Jufy advice for 3 diroctive
effective August 1), we anticipate that there will be some spillage rito August to
hanaour trading comritments made fo reteilers. In this instance we would be
camplarely transparent abou!l these problarms, tabling where issues exist and
Fdvising why complianca s difficult and when it would fake sffact

The basis of this agraement is one of resiprocation, and if we recsive co-operation
and transparency from Warners we will fully reciprocate,

So in surmmaty, once a pricing agreement has been made, and we have clear
evidence that Warners will enforce the moratorium, then we will re-enforce the

gyreement on our side.
See you tonight.

&1 the best.

Palll SAINTILAM






Frarn: Paw Saintdian

Ta: RobersCh, HeffaznR, Jansy P, Lewisk O darinyshire 0. .
Date: 13 Juew 1994 8:11pm
Subfect: [HREE TEMCES MORATOREIM

Tane O'Brien adwiced mdav thas Rarmon Lepel has issoed e direcues thgugn Wiasnars et fnae sl Sosaees the araanam from
Augast 1o througn i Jtnogr 15. The oecophcrs will Be in markets whena four wesks ngbca of @ pocs tFangg i3 required, loper
ooes nob wark 12 make any sort af detaied agrement with, us 28 i May cansTute ant-compehtve behagwagr, ard rotaad
Ce2ve% That They ehaule oolce us, and we shoukd pol.ce trem. Tae onces sxcald be frpmmal’ ana ne sumach oo ey spamsl

MECLUMS O OFRMmS=an.

T et drat 5 Acte 13 tha Oplas, whick {gmen 2 confugon Mar has sumundes this rssuel 1 £uacest wa Jive co-afll coasigeratan.
Reygrde.

Paul

ce: crenne, gore, Canodal LGWTORZ1 TanerL

JX 3






From: Paw' Bairtilan -—

Ti: RDDEI"W:I'I.':|EFE}'F_-KfiHﬂEn,ﬂEIﬂYSHIrE.HDFﬁHEHF‘..']'}...
Date: 14 Juhye 39%2 1:000m
Subject: MHREE TEMNORS MORATORILM - DRAFT

Magee Gmd ataceed a traf mano ta ope-aong corpanies worlcwige or. tha 3 tencrs merstorum. ] waols aopeaczte any adwee on
Ti= note g the osrhuoan st

T comsacted @ fnend wrho s head of Warer Classizs in the WK, wao canfirmge tha o raooee nad been rsues tnreoak Wamers. He
reas TIe dQirechye ower Bra phone ard ik comphaa perecty witn cur AH21EC gerasmarnt. Given Trs. We Tealv noeas [ get this nota
LU MG T Qwe merming labest, 50 cornres grabefury recttved (I ke out of e office nae far the rest 0f T g

Tnanks,

Paul

[ Gore, TanerL

JX 4
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re: 3 TENORS 1980 ALeUM AND VIDEO - 430 433 -2/ Q71 123-3
PROMOTION & PRICING

On April 28 Decca advised European Classical MDs and Commercial;Sales Directors
that from August 1 a moeratoriom wauld be placed on advertising, promaotion and
price discaunting ot the original Three Tenors album. PolyGram and Atlantis
Records have made a massive investment i the 1998 Three Tenors in Paris
concert, and both labels agreed that enforging & window would protect this
fnvestmant from price competition/promaotion between the 1230 Decea album and
the 1994 Warners album. Furthermore, it is in Warners interests 1o comply with
the agreement as they are contractually restricted from price discounting the 1984

atbum.

As evidence began to emerge thal Warners were failing te implement the
maratorium we began 1o relax our approach, and let markets react competitively.
However Ramon Lopez, the Chairman and CEQ of Warner Music International
issued & directive on July 13, that there should be no price discounting, advertising
o prormofion af the 1994 Warners Three Tenars album from August 1 until October
15. The only permitted exceptions to this will be where lagal obligations 1o retailers
exist {such as four wasks notice of a price increasal.

We now sesk to re-enforce the moratorium an PolyGram's side, from August 1 to
Ortober 18, on a worldwide, not simpoly Surapean basis. The moratorium prohibits
price discounting, advertising and promotion of the 1980 aibum and video during
thiz period. The only permitted exceptions arc the legal obligations 1o retailers

maentioned above.

Should you ttnd any svidence ot Warners failng to comply with this agreemeant
after August 1, please contact me providina as much evidenca as possibie.

PALL SAINTILAN
Senior Marketing Director, Dec:



From: Bort Clpeckaer:

Ta; LanEangHouse DECCAC2 [ Saintian, CaveiDes, are=re,...
Oate: 19 July 1928 1:37om

Subject: THREE TENDES MORATORIUM - DRAFT -Recsy

LK. [ mic

Pleaes copy ok Donkis, since his ooulerpart 30 Wamer's s

VYRS
I+ smighe e wiss to gLt o everyhndy''s attantinn that agwousy
Al pod's aave o et 10 fol proe as of the 18t ef syguer

25 was slanted inbally, cacausse v 2nd 3 while mese things

ezt forgobe:
1 asgumd somebady lotwed cite me legal aspect of dns memg

KimA regards
Bert

x> Pagl Zznbas 4 oy 1998 DHulpr ==

Frogse ficd amachas = drafz mers b0 Cperaeng campanss warlidiaos oo the 3 @ik coratonam. 1 wouid 2oarecats any advice on

e not2 ar Tne dismtuded IS

I camtaeped] @ end wina is hesd of VWamer Class.os i1 e UK, whg corshizned $he drscive Nac ozen Ssed meaush Wemers, He
read The puechve swar the aheng and s sepsplec nerfacdy with odr AHann - anreemens Goer s, we eally need o grk mis. nivs
AT oM rormsng st se 2l comments gratefully recerved (I e our af e office mow for tng nest ot the day),

Thansz,

Faw

CC:

Canacdald L i OH 11 TensrL ], SEWYORKD . GWLINY 1 FGan), ...



