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1. INTRODUCTION
This case involves a collaboration between two music companies, PolyGram and Wamer
Music Group (“Wamer ), to produce and distnbute audio and video recordings of a 1998 live
performance by the world renowned “Threse Tenors”— Luciano Pavarotti, Placide Domingo, and
Jose Carreras. The [oeus of the case 1s nol, however, the joint vendare itsell. Rather, the

liligation focnses on conduct by the joint venlure participants falling outside the scope of their

venture. That is, the case concerns 2 side agreement by PolyGram and Warner to ban pnee
reductions and advertising on their own pre-existing Three Tenors (“3T) releases — i,
PolvGram’s recording of the oniginal 3T concert released in 1990, and Wamer's recording ol a
follove-up 3T concert released in 1224 — which were not created by the jomt venture.

There iz no dispuic that the agreed upon “moratorium’ on discounting and promotion of
non-venture 3T products was reached after the parties entered into thelr joint venture.! Nor is
thers any suggestion that instituting such a moratorium was in any way essential in order to
enable PolyGram and Warmner to proceed with a new, jointly released product. Neverthelsss,
~ PelyGram argues that it and Warner had valid justifications for agreeing to forgo price and
advertising competition on their pre-cxisung 3T releases - the principal justification being that
this side agreement would cnable the partics to “maxmize the valuc™ of both thoir joint and
independent Three Tenors product lines. Resp. Mot at 1. In other words, the agrecment aliowed
them to make mors money.

Not surprisingly, the validity of Respondents” proffored efiiciency justifications 1s

! For convenience, we will refer to PolyGram and Warner collectively as “the parties,”
meaning the parties to the joint venture and to the challenged side agreement. As the Court
krows, however, Wamer 18 not & party to this litigation, having previcusly cnicred a conscnt
agreement resulting in settlement of the Commission’s claims.



disputed by Complaint Counsel. In light of the ¢lear tactual controversy, how conld PolyGram
possibly believe that it is entitled to summary decision? The answer, apparently, is that
PolyGram is content to rely upon creative legal arsuments that defy commeon sense, and that un
directly counter to well-established case law poverning the analysis of horizontal restramts.

Respondents” hasic argument heils down to this: putting aside whether their proffered
elliciency justilicalions are in fct valid, so Jong as these just fcations at least have an air of
“plausibility,” then the Commission’s Complame must be dizmissed. In other words,
Respondents claim that, as they read the law, whenever there is at least some “plausible”
justification for 2 horizontal restraint, the court reviewing the restraint is compelied to undertake
the most searching form of the rule of teason analysis possible, exploring all potentially relevant
tssues, including market definition, market power, and the existence of anticompetitive effects.
Because Complamt Covnsel “have diselaimed any rcliance on full rule of reason analysis,” Resp.
Mot. at 1, the argument goes, it follows that if Respondents” proffered efficiency justifications
werc plausible — which they erronecusly claim to be undisputed — then judgment 1 their favor
rust be enterad.

Both of the premises upon which this arpument is built are demonstrably false.

First, it is not correct, as Respondents assert, that Complaint Counsel o their expert

% Ta obtain sumnmary judgment, Respondents must show that “thers is no genuine issue as
to any material fact and that the moving party is entztled to such decision as 4 matter of law ™
Commission Rule of Prachce 3.24(a){2), 16 C.F.R. § 3.24 (2}{2). Complmnt Counsel, as the
nor-moving party, “is entitled (e have the evidence viewed i the lighl most favomble to them
and to have all factual inferences made In their favor. Where there 1s conflicting evidence about
the: matenal 1ssues of fact, summary judgment 15 inappropriate.” International Assoc. Confl Int.
1995 FTC LEXIS 375, #1 (Nov. 29, 1995). Summary dismissal of an antitrust claim is precluded
where, ag herg, there {s a genuine dispute as to the material facts underlying the alleged efficicney
defense. Eg., Casiman Kodak Co. v. Image Tech. Servs, 504 U.S, 451, 483-86 (1992).
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witness have conceded the “plausibility” of PolyGram's profiered efliciency justifications. To
the contrary, Complzaint Counsel will explain below, and is prepared to demonstrate at trial, that
the vanous jeshifications PolyGram has offered in defense of the challenged moratorium are
each, on their face, either pretextual, inapposite, legally insufficient, or otherwise implansible.
Hence, even as to the issue of plansibility, a fact dispute exists which precludes summary
judgment.

Second, the central 1zgal argement upon which Respondents’ moton 1s predicated 15 a
gross distortion of (the applicable law. Their arpument, in essence, 18 t];'lat COourts, in analyzing a
challenged horizontal restraint, are forbrdden from applymg anything short of full-blown rule of
reason review {a plenary markot examination), provided the defendant can articulate some
arguably plausible justification for the conduct. However, the very Supreme Court decision on
which Respondents purport to rely — Califrnia Dental Ass'n v, FTC, 526 1.5, 756 (1999)
{“CDA™ — holds the opposite. As the Court ¢xplained in CPA, ils prior horizontal restraints
decisions (referring in part to Broadeost Music, fne. v, CBS, 441 DS, 1 (1979) {*BMF), and
NCAA v. Board of Regenrs, 468 1.8, 85 (1984) (“N(A4™), discussed below) “formed the basis
for what has come to be called abbreviated or ‘guick-look’ analysis under the ruls of reason.™
CDA, 526 U8, at 770. Tn other words, these decisions helped lo establish the now seitled
proposition that conrts, in evaluatng horizontal restraints, are not limited to the two traditional,
and polar opposite, modes of analysis: per se condenmmation and Full-blown rule of rcason revicw.
Rather, in cases (like this one) involving restraints that raise “obvious™ concemns of potential

anticompetitive effects, courts may next focus on the ments of the proffered efficiency



justifications.” Upon determining that the proffercd justifications are either implansible on their
face or invalid in view of the relevant facts, the court is then frec to condemn the restraint as
unlawful without conducting “the fullest market analysis.™ fd. at 779, Thus, assuming aryuendo
that Respondents’ efficrency justificaiion were plausible, this would not compel an cxamination
of market delinition and market power, nor would it be grounds for summary judgment.

Either of these two flaws m Respondents’ argument — one factual and the other tegal —
would provide ample grounds for denial of Respondemts’ motion. Yet the motion resis in part on
another flawed argument. According to Respondents, even absent s plausible efficicney
Justification, whenever an alleged restraint 18 “related to” or “adopted in the context of” & joint
venture, Resp. Mol at 12, 14, the restraint cannot be condemned as per se unlawful, hut rather
must be subjected to the fullest rule of reason review. This argument, again, grossly distorts the
applicable law. As was resolved by the Supreme Court roughly twenty years ago  in BMT and
NCA4A - horizontal restraints will not escape per se condenmmation solely because they arise in the
general context of a joimt venture. Rather, to be enitled to more lenient realment under the rule
of reason, the particular type and form of restraint in question must have been “necessary™ or
“essential” to enable the efficiency-enhancing integration that renders the joint venhire

procompetitive.* In contrast to BM7 and NCAA, here Respondents make no attentpt to argue that

* As discussed below, although Respondents contend that the challenged restraints are not
chviously anticompetitive, this argument at best raises a factual dispute, making summary
Judgment inappropriate.

* See RMI, 441 11.8. at 23 (declining to apply per se analysis to ancillary price restraint
where “the agreement on price [was] necessary to market the product al all*™) {emphasis added);
NCA4, 46R 115 at 101 [noting that the “critical” fact warranting more n-depth rule of reason
review, as opposed to per se condemnation, of ihe challenged restraint was that the “case
involve[d] an industry in which horizonatal resiraints are essential if the product is to be available

4



the challenged moratorium was reasomably necessary to formation of the parties’ joint venture,
nor could they credibly make such a claim. Indesd, the most Respondents have argued is thal the
moratorium “was an important part of their marketing plans for the new album.” Resp. Meot. at
13. Asamatter of law, this argument falls considerably shoert of the standard plainly articulated
by BMT and NCAA. Moreover, even the claim that the challenged moratorium was somehow
“important” to the success of the parties” joint vemture raises serious factual disputes, which in
themselves wonld prevent summary judgment.

For these and other reasons explamed below, Complaint Counsel respectfully urges the
Court to deny Respondentis” maotion
IL FACTUAL BACKGROUND

PolyGram and Wamner are vertically integrated producers and distributors of recorded
music. CCS Y 1. Competition ir this industry takes place at many levels, but for present
purposes the most important arena of competition is this: PolyGram and Warner, in direct
competition with one another, cach distribute andio and video 1::1-nc:-r:iu(:ts.i1 Fsaturing the Threo

l

Tenors. !

Al PolyGram and Warner Acquire Competing Thiree Tenors Products

In the summer of 1990, on the eve of the final malch of the World Cup soccer

tournament, thres of the world’s moest famous opera stars — Carreras, Domingo, and Pavarotti —

at 211™) (emphasis added). See afvo Antitrust Guidelines jor Coflaborations Among Competitors
Y 3.2 (Apnl 2000) {an otherwise per 2 restraint “that iz reascnabty related to the integration and
reasonably necessary to achieve its procompetitive benefits” is subject to fore thorough rule of
TEASON TEViEW). :

*CC89 _  isareference to Complaint Counsel’s Separate and Concise Statement of
Material Facts as to Whirch There Is a Genuine Issuc for Tral, which is being Aled herewith.

5



performed together at the Baths of Caracella in Rome. CCS 1 4. PolyGram acquired from the
goncert promoter the right to distribute recordings of the Rome concert. CCS 94, This 1990
release (hereitafler *3T17) soom became the best selling classical recording of all time. CCS q 5.
In 1994, the tric - now widely known as the Three Tcnors — planned 2 second World Cup
performance in Los Angeles. CCS 146. Concert promoter Tibor Rudas offered to license to

PolyGram ihe rights to the concert. CCS 7.

PolyGram did not sit back and permit the release of Warner's new albunn to eclipse its
own top-selling Three Tenors recording.  Rather, in response to the release of 3T2, PolyGram
promoted the message that 3T1 was the “ongmal™ Three Tenors recording — “unigque and
unrepedtable.” CCSY 11. In several territories, PolyGram marketed 3T1 at a “mid price” level,
several dollars below the price of Warner’s 3T2. CCS 9 12, In tum, Warner designed a
marketing strategy to counter PolyGram’s competitive challenge, CCSY 13, From 1994 until
the tiing of the challenged moratonum, PolyGram and Wamer were at war with one another,
forced to “fight head on for every inch of advantage.” CCSq 16. ﬂalurally_, COTISLITETS
benefitted from this wnrestrained nvalry. CCS Y 12, 15. PolyiGram and Wamer had little teason
to complain as well. Their respective Three Tenors albnms were both among the best-selling

clazsical recordings in the United Statea in 1994, 1995, 1996, and 1997, CCS Y17



B. PolvGiram and Warner Agree to Collaborate on the
1998 Three Fenors Project

Asin 1994 Pavarotti was under exclusive contract with
Polylram. CC5 % 20. In the spnng of 1997, the Chairman of Atlantic Recording Cormp. {a
Warner subsidiary hased in the T7.8.) met with his counterpart at PolyGram “to ask that
PolyGram allew Luciano Pavaroll lo record the project for [Warner].,” CCSq 21, PolyGram
responded with an offer of its own: Warner and Poly(ram should share financial and cperational
responsibility, profits, and losses for the 1998 Three Tenors project. CCS 4 22.

The collaboration agreed upon hy the parties took the fotlowing form: Inretum for an
$£18 million advancs and othor consideration, Rudas licensed to Warmner worldwide audio, video,
and home tclevision rights to the 1998 concert (“the 3T3 Rights™). Warner then sub-licensed to
PolyCiram the right to exploit the 3T3 Rights in all torritorics outside the U5, Warner was
responsible for distributing the new album and video in the United States, and PolyGram was
respanstble for diztnbulion ¢lsewhers in the world, The partiss also agreed:

. that Warner and PolyGram would each recerve 50 percent of the net

profits and losses derived fom the exploation of the Raghts (as well as from the
procuction of a Greatest Hits album and/or a Box Sct incorporating the 1990, ‘94, and ‘08

CONCETtS);

. that PolyGram would reimburse Warner for 50 percent of the $18 mallion
advance paid to Rudas; and

- that other expenses inenrred by either party in the exploitation of the

Rights (e.z., manufacture, distribution, and marketng} would be deducted from revenues
for purposes of ealeulating pet profits (in effect, such expenses were shared by Warner
and PolyGram ont 2 50/50 basis), CCS 1923-24.



In negotiating the lerms of the 1998 Three Tenors project, PolyGram and Wamer
evaluated and discussed the appropriate scope of any covenant not te compete. Several iterations

of tins contract provision were drafied and exchanged.

_ The final Concert/License

Agreement, dated December 19, 1997, provides that PolyGram and Wamer shall each be free

scparately to exploit its older Three Tenors recordings. CCS § 27.

C. The Meratoriim Agreement

Various marketing strategies were considered to create a unique identily for the 1998 album.
CCS 99 35-36. Rudas had assurcd the music companies that the album recorded in Pans woald
consist of selections not appearing on the earlicr Three Tenors albums. 1The music companies
decided that the all new reperloire would be a key selling point. PolyGram and Warmner were also
m agreement that the packagng for 3T3 “must be as different as possible from the two previous
refeases.” CCSY 36,

Despite this planning, concerns about the marketability of 3T3 persisted. At a mesting of
PolyGram and Warmer representatives held in New York in March 1998, the moratoriom was
" horn; PolyGram and Warner agreed not discount or advertise their older Three Tenors products

in the weeks surrounding the release of the new product. CCSY 37. The agresment was



motivated by a reeogniiion that competition from the older Three Tenors products would redoce
the profitability of the new Three Tenors release. CCOS 1 44, 48, 51, 54.

In April 1998, PolyGram instructed its distribution compantes around the world
{operating companies or “opeos”)¢ that, pursuant to an agreement with Warner, aggressive
marketing campaigns in support of 3T1 would have to terminate by the end of July. CCS Y 38.
Pautl Saintilan {PolyGram) notified Wamer of PolvGram’s actions. CCS 9 40.

D. PolyGram and Warner Lcarn that the Repertoire for the

1998 Concert May Be Disappointing

In mid-June 1998, Tibor Rudas informed PolyGram and Wamer of the intended

reperloire for the upcoming ‘three Tenors cencert. CCS 9 45, Both mustc companies were
alarmed to learn that, contrary to earlier promises, the repertaire wonld include several
compositions that appeared on 3T1 andior 3T2. CCS Y 4647, This developrent threatened to

jeopardize the succsess of the ‘98 album.

Om several occasions frem mid-June through to the date of the live performance in July,
PolyGram and Wamer expressed lo Rudas their dissatisfaction with the intended repertoire. CCS
549,

E. PolyGram and Warner Reaffirm the Moratorium Agreement

On June 23, 1998, Tory O°Brien (Warner) and Paul Saintilan (PolyGram) discussed their

¢ Both PolyGram and Warner distribute their produets (hrough a network of affiliated
aperating companies responsible for sales wilhin a particular country or region. CCS 92,

!.},_.



mutual desire to “re-enforce the moratorium.” CCS Y 53, On July 2 and July 10, 1998, Samintitan
{PolyGram) provided O°Brien {Warner) with letters formalizing the terms of the moratorinm, and
secking Wamer’s assent. CCS 1 54-33. Scon thereatter, O'Brien {Wamer) notified Samltilan
(PolyGram) that the offer was accepted. CCS 1§ 58-5%.

For purposes of this motion, PolyGram concedes “that the parties adopted fhe ten-week
thotatorium on all discounting and promotion of the prior [3T] atbums.” Resp. Mot. at 10,

III. SUMMARY OF APPLICABLE LAW

The legal framework for analyzing the competitive effects of horizontal agresmants is
now well established. The court’s first step is to examine the nature of the challenged restramt
and the theoretical bagis for the anticompetitive effects alleged. If the potential anticompetitive
impact of the challenged agreement is judyed Lo be “obvious™ or “clear,” then the restraint is a
candidate for some form of abbroviated roview (cithcr per se or truncated nile of reason). See
DA, 526 ULS. at 79; NCAA, 468 1.5, at 109 On the other hand, if the restrant has no ¢lear
anticompeiitive potential, then a more extended consideration of its market implications is
required; this may but does not necessarily entail a “plenary market examination,” including an
analysis of market definition and market power, CD4, 526 U.S. at 779

Where the restraint is deemed to be presumptively anticompetitive, the next step is to
consider any efficiency justifications advanced by the defendant. If the procompeltitive
Jjustification is not plausible as applied to the case at hand (or if there-is no efficiency defense),
then the restraint should be judged per se unlawful. An efficiency argument may be deemed
implausible on its face where, for example, it is pretexmal, inapposite to the factual

circumstances presented, or premised upon the claim that competition is unworkable or

1o



undesirable.”

On the other hand, if the efficiency argument is determined to be plausible {legally and
economically), the court must next consider whether it 1s valid m the contex§ of the relevant
facts. Note that the “validity” inguiry may require detailed consideration of facts, but only those
facts which bear directly upon the merits of the justification. In this sense, validity analysis is
fundamentally different from the fillest rule of reason inquiry in that issues of market definition,
market power, und anlicompeltitive effects are not relevant. The scope of the validity inquiry
depends upon the circumstancees of the case. An cfficiency jushfication may be rejected as
insufficient or invalid where, inier afia, it is speculative or unprcven,‘:‘ where there 18 a less
restrictive altemative,’ where the argument sweeps tao broadiy,' or 1.1;"11&1'& the restraint 12 not an
effective remedy for the competitive problem that it purperts to address.' Where, as here, we are
dealing with a restraint that is said Lo be ancillary to a collaboration, the defendant must show
that the restraint is “necessary” in order to achieve the procompetitive benefits of the
coilaboration. M;JAA,%E U.S. at 97-8; BMT, 441 T8, at 21-3. i!|

!
Only if the proffered efficiency justification is both plausible and valid must the court

determine whether there is proof of an actual anticompetitive effect {or Elli:npiﬂy its surrogate,

T FTC v. lndiana Federation of Dentizts, 470115, 447, 463 (1986); NCA4, 468 TS, at
116-7); National Soc’y of Professional Engineers v, Uhited States, 435 US. 0758, 096 (1978)
("“NSPE™).

4

® IFD, 476 US. at 463 (1986); Chicago Pro. Sports, 961 F.2d at 674-76.

P NCAA, 468 U.S. at 114; Arizona v. Maricopa County Med. Soc y,{ 457 L8, 332, 351-52;
NSPE, 435 (LS. at 696, Chicage Pro. Spors, 961 F.2d st 674-T6; Mass, Boord, 110E.T.C. at
&07-08,

' 17D, 476 U.S. at 463; Catelano, 446 U.S. at 649-30: NSPE, 435 17.8. at 696, Mass.
Board, 114 F1.C. at 607-08.

" NCAA4, 468 at 116, 119; Luw v. NCAd, 134 F.3d a1 1022-24.

Il i



market definition and market power). L0, 326 ULS. at 780, BAMY, 441 UK. at 24,
IV. ARGUMENT

A, The Challenged Restraints Are Presumptively Anticompetitive

Abbreviated antitrust analysis begins with the recognition that certain categories of
restraimts almost always _tend to raise price or reduce output; the presumptively anticompetitive
effects of such agreements are “intuitively obvieus.”"* Although Respondents contend here that
the agreed upon ban on price and advertising competition should not be regarded as presumptively
anticompetitive, that argument 15 plamby meritless.

'fhe agreement between PolyGram and Wamer not to discount 3T1 and 312 is a form of
price fixing," and hence subjeet to abbreviated review as a matter of law." The agreement
between PolyGram and Warner to forgo all advertising — including truthfiil and non-deceptive,
and price-related advertising — is also presumptively anticompetitive. Such agreements have often
been treated as per se violations by the courts.” In CDA, the Supreme Court expressed a
somewhat more pormissive view toward limited advertising restrainls in a4 professional seryices

market. Nevertheless, the Court indicated that a compiete ban on truthful, non-decceptive

DA, 526 UK. at 7T81: NCAA, 468 U.S. at 116,

¥ Calane, Inc. v. Targer Sales, nc., 446 11.5. 643, 648 (198() (“an agrcement to
eliminate discounts . . . falls squarcly within the traditional per se rule against price fixing™).

" NCAA, 468 TS, at 100 (1984) {“Horizontzl price fixing [is] pethaps the paradigm of an
unreasonable resiraint of trade.™), United States v. Socony-Vacuum Oif Co 310 1.8, 150, 218
{1940); L nited States v. Trenton Potteries Cn., 273 U5, 392, 398 (1927).

'S Blackburn v. Sweeney, 53 F.3d 825, 827 (7" Cir. 1995); United States v. Gasoline
Retailers Ass 'z, 285 F.2d 688, 691 (T Cir. 1961); Federa! Frescription Service, fne. v. American
Pharm. Ass’n, 484 F.Supp. 1195, 1207 (D.D.C. 1980), aff ¢ in part and rev'd in part, 963 [.2d
233 (D.C. Cir. 1981), ceri. demied, 433 1.8, 928 (1982); United Srates v. House of Seagram, inc.,
1465 Trade Cas. (CCH) Y 71,517 at £1,275 (S.D. Fla. 1965); Mussachusctis Board of
Registration in Optometry, 110 F.T.C. 549 (1988) (“Muss. Bourd™).
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advertising — especialty in an ordiary commereial market'® — should continue to be viewed
harshly."”

Respondents contend that, before the resirainis at issue here can be deemed presumptively
anticompetitive or judged unlawful, Complaint Counsel is cbhgaled to allege and preve a relevant
market. This srgument is wrong as a matter of law. When addressing a horizontal agreement that
is inherently likely to result in anticompetitive effects, market definition ig nof a necessary
element of the analysis." This proposition was clearly established by the Supreme Cowrt in
NCAA. In that casc, the universities claimed that price and ontpui restrictions on football telecasts
were necessary to maintain a competitive balance among amateur athletic teams. This “plausible”
defense was rejected, without proof of market power, because factual mguwry identificd less
restrictive means of equalizing the competitive strength of collegiate football programs. In the
context of this olherwise legitimate joint venture, the Court endorsed the principle that underpins

all abbreviated antitrust apalysis: “As a matter of law, the abscnee of proof of market power does

DA 526 U.S. at 773 n. 13 (It would be unrealistic to view the practice of professions
as interchangeable with other business activities, and automatically to apply to the professions
antitrust concepts which originated in other areas.”™) (guoting Goldfarh v. Firginia State Bar,
421 VLS. 773, 788-89 0. 17 {1975)). See also T. Muris, California Dental Association v. Federal
Trade Commission: The Revenge of Footnote 17,8 8. Ct. Econ. Rev., 245, 269 (2000}
(hereinafier *Muris™) (“[(Joncerns over the differences between professional advertising and that
by ‘merely’ commercial enterpriscs arc crucial to understanding the Court’s CDA decision.™);

P. Areeda & H. Hovenkamp, Antitrust Law § 2023.1 at 619 (2000 Supp.) (“[CDA] distinguished
a class of differentiated markets having unusually large information costs from the more general
run of markets . . .. [Tt would be a serious error to apply the rule of this deeiston in simpler or
_more ordimary markets where such [market failure] claims are not so readily justified.”™).

T ODA, 526 U.S, at 773 (“the restrictions at issue here are very far from a total ban on
price or discount advertising™).

1% “[T]he application of abbreviated analysis focuscs on the restraint itself rather than the
market in which the restraint ccoumred.” Muns, supre note 17 at 307, See alse Law v, NCAA,
134 F.3d 1010, 1020 (10* Cir. 1998) (“[w]here a practicc has obvious anticompetitive effects —
as does price-fixing  therc is no need to prove that the defendant possesses market power.”},
cert. denied, 525 U.5. 822 {1998).
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not justify a naked restriction on price or output.” NCAA 468 U.S, at 109 {emphasis added).””

In any event, to the extent that any factual inguiry is required to determine whether the
restraints are presumplively anticompetitive, there is a dispute as to the material facts.” Thus,
summary judgrment for Respendents is precluded.

B. A Plausible Efficiency Arpument is Not Sufficient to Require Plenary Market
Examination of Presumptively Anticompetitive Restraints

Respondents assert that if the party defending a restraint identifies an economircally
plansible procompetifive justification, then the challenged agreement must be reviewed under the
fullest rule of reason. This is simply a misstatement of the applicable law. Indeed, in numerous
hionrizontal restraints cascs m which plausible efficiency justifications have been advanced, courts
have nevertheless condemned the restraint as untawful, without a full markel analvais. See, eg.,
footnotes §-11, supra.

The €24 decision does not support Respondenis’ thesis. Inn CD4, the Supreme Court
considered restnichions on certain non-verifiable advertising claims adopted by an association of
dentists. The association claimed that the restrictions were designed to avod false and deceplive

claims in a market characterized by “strilong disparities between the information availablc to the

P A restraint is “naked” if its purpose or tikely effect is to increase pnice or reduce output
m the short run. Where & plausible effliciency justification is shown to be invahd, the suspect
restraint is properly classificd as “naked™” and hence unlawful. See H. Hovenkamp, Federal
Antitrust Policy: The Law of Competition and lts Practice at 197 (2d ed. 1999} (“Indeed, many
resiniclrons are ‘naked” even thongh contained in €laborate joint ventures that were not bemng
challenged and were almost certainly soctally beneficial. For example, while the NCAA isa
socially beneficial athletic vonturs involving coleges and universities, both its rulg limiting
televised foothall games and the rule fixing maximum coaches salaries were properly
characterized by the courts as “naked’ restraints on price of output.™).

# See Fxpert Report of Dr. Stephen Stockum Y 11 {opining that in absence of efficiency
justification, price and advertising restraints adopted by PolyGram arc likely to have
anticompetitive effects). In reaching these conclusions, Dr. Stockm relies vpon ceconomic
theory and empirical research. See CCS 1 63 and articles cited therein.
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professional and the patient.” (124, 526 U8, at 772. The Court explicitly endorsed the use of the
abbreviated rule of reason where the plaintiff has established that the restraint is anticompetitive
on its face (fd. at 769-70), but concluded that the Court of Appeals had not adequately evaluated
whether the challenged restraint did more than prohubit deceptive advertising, Contrary to
Respondents’ representation, in 14 the Court did not retnand for 2 plenary rle of reason
review. Instead, the Court of Appeals was instructad to conduct a more detailed consideration of
whether the advertising restraints were propetly deemed to be presumptively anticompetitive. I
the restraints were, upon further consideration, deemed to be presumptively anticompetitive, the
Supreme Court mstructed that the defendant then would have the burden of showing “empirical
evidence of procompetitive effects™ in the context of a “quick look™ analysis. 4. at 775 n.12.% In
other words, the case could be resolved based on an abbreviated analysis of the proffered
efficiency justifications without an examnination of market definition, market power, or actual
anticompelitive effects.

CD4 thus reallirmes ihe analytical siructure applied m BMT and NC4d and oulined above.
Sinee the Three Teners moratorium falls within the “general rule™ that price restrictions and
advertising bans are prime facie anticompetitive, the burden shifis to the Respondents to advanee
a plausible and valid efficiency justification. fd. at 771,

C. Presumptively Anticompetitive Restrainis Adopted “In the Context of”™ a
Legitimate Joint Venture Are Subject 10 Abbreviated Review

Respondents contend that the moratorium was “discussed exclusively in the context of a

lzgitimats joint venmure,” Resp. Mot. at 13, and that this somehow triggers a plenary market

B D4, 526 U.S. at 779-81 (“Saving here that the Court of Appeals’s conclusion at least
required a more extended examination of the factual underpinnings than it received is not, of
course, necessanly to call for the fullest market analysis . . . . What is required, rather, is an
enquiry meet for the case, looking to the circumstances, details, and logic of a restvaint.™).
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examination. The same could be said of virthally any alleged ancillary restraint, yet the courts
have held that the standard for evaiualin g the validity of an anciilary restraint is whether it is
“nepesgary’” to achieve a legitimate procompetitive purpose. BMJ, 441 ULS. a1 206-21.7
Respondents” argpument is therefore a non sequitur.,

Respondents further suggest that restrmints on cornpetition between participants to a joint
venture cat never be judged unlawful, because “parties to a joint venture are not ebligated to
compete directly with their venture.” Resp. Mot at 2. This too is plainly incomrect. Numsious
antitrast cases have condemned anticompeiitive agreements between a venture and a parent firm,
of {more relevant here) an anticompetitive agreement between co-venturers — even where the
restraint is adopted “in the context” of the venture ® The rationate was explained by hudge
Posner: “It does not follow that because two firms have a cooperative relationship there are no
competitive gains from forbidding them to cooperate in waya that yield no economies but smmply

limit competition.™*

2 Accord Maricopa, 457 U.S. at 352-52 (maximum fee schedule established by
physicians found unlawful where it was unnecessary; schedule set by insurers was a workable
alternative}; Rothery Storage & Van Co. v. Atlas Van Lines, fne.,, 792 F 2d 210, 227 (D.C. Cir.
1986) {restraints adopted by joint venture were vpheld gven that they were “reascnably
necessary to the business it is autharized to conduct™, cert. denied, 479 U8, 1033 (1987);
General Leaseways, Inc. v. National Truck Leasing Ass ', 744 F.2d 588, 594-95 (7" Cir. 1984)
{market division agreement among wrick leasing companies judged illcgal as it was not necessary
to the venmre).

BE g, NCAd, 468 1.5, 85; Law v. NCA4, 134 F,3d 1010; Chicago Pro. Sporis, 961 F.2d
667: General Leaseways, 744 F.2d 588; Yamuhu Motor Corp. v. FTC, 657 F2d 971 (8™ Cir.
1981), cert. denied, 456 11.S. 915 (1982); United States v, Visa U.S.4., Inc., 163 F. Supp. 2d 322

{S.D.NY, 2001).
¥ General Leaseways, 744 F.2d at 594,
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D. The Challenged Restraints Are Outside — and Not Ancillary to — the
Collaboraiion Between PolyGram and Warner

The doctrine of ancillary restraints affords parties fo a joint venture an opportunity o
demonstrate that an inherently suspect restraint 1s ethaient by virtue of being necessary to
facihtate procompetitive mtegration. Conversely, “The mere coordinalion of decisions on price,
output, custamers, temritories, and the like is not integration, and cost savings without integration
are not a basis for avoiding per se condemnation.” Collaboration Guidelines at §3z

An obvious corellary to the forgoing is that the scope of the integration of assels defines
the scope of potentially permissible restraints; restraints that are outside of the integration are not
permitted. Hence, considering that PolyGram and Wamer decided it was unnecessary to bring
their catalog Three Tenors albums, 3T1 and 3T2, mto the venture 1 order 1o creatc 3T3, that
cheice precludes the partics from coordinating the price and advertising for these non-venture
products.

Palmer v. BRG of Georgla, Inc., 498 U.B. 46, 43-50 (1990}, illustrates this principle most

I

clearly. HBJ, a natioonwide provider of bar review classes, hcensed a cl.llrmpetitnr to use HBJ}'s
1

frade name and teaching materials in the Staie of Georgia only, and agr;gd not to competa with
the licensee in Georgia. Inreturn, the licensor (HBJ} received a license 1|1t':t: and a commitment
that the licensee would not compete with the licensor anywhere in the US. {outside of Georgia).
Iz other words, the parties combined their assets in Georgia only, vet tl'u:j-'::s.in:lul1:;3.11@::r.l:?J*_i,r agreed
not to compete anywhere in the United States. Nof surprisingly, even tlm:igh the latter restraint

was agreed o in connection with the formation of the venture, because it restricted competition

outside the scope of the venture, it was judped per se illeral. ®

= See alvo Visa U1.5.4., 163 F. Supp. 2d 322 at 405-06 {agreement prohibiting members
of Visa and MasterCard networks from offering a third competing product — American Bxpress
or Discover card — judged illegal); General Motars Corp., 103 F.T.C. 374 {1984) (consent
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The holding of BRF controls this case. Wamer hicensed its competitor PolyGram to
distribute 313 outside of the United Statcs, and (later) exacted a promise that PolvGram would
not compete with Warner ingide of the Tnited States. PolylGram’s rights to 371 pre-date the
artangement and were not part of the integration; PolyGram's U.S. mar.kn:ti_ng operation was not
used efficiently for the betterment of the collaboration; and PolyGram’s TES. distribution assets
were completely umnvolved in the collaboration. Thus, as in BRG, the challenged moratorium,
which restnieted pnice and advertising competition on non-venture products tar exceeds the scope
of the parties” intcgration and should be condemned as a matter of law.?

E. Respondents® Efficiency Arguments in Support of the Moratorinm
Are Not Sufficient to Require 4 Plenarv darket Examination

Because this case involves presumptively anticompetitive resiraints, Respc_mdeuts have the
burden of coming forward with a valid efficiency justification. Asin B3, then, the threshold
question for Regpondents 1s: Why was the moratorom necessary; how did it benefit consumers?
No clear or convincing answer can be found in Respondents’ Memorandum. What is clear is that

the moratoriyin was not necessary to the formavion of the PolyGram/Warner collaboration; was

agreement) {manufaciuring joint vemurc between General Motors and Toyota approved by the
Commissicn, subject to the conditions aimed at reducing the likelihood of collusion between the
manufacturers with regard to non-venture products), vacated on other grounds, 5 Trade Reg.
Rep. (CCH) 923,491 {Oct. 23, 1993); Brunswick Corp., 94 F.1.C. 1174, 1275-77 {1979)
{agreement restricting venturer’s sale of pre-existing, non-veaturs product judged per se illegal),
aff’d as modified sub nom. Yamuhe Motor Co. v. FTC, 657 F.2d 971, 984 (8™ Cir. 1981), cert.
denizd, 456 U5, 915 (1982).

* Noic that nonc of the cascs relicd on by Respondents in which suspeet restraints were
upheld involved restraints on products putside of the joint venture. See BMI, 441 1.8, 1, 24
{restraint solely concerned pricing of blanket license that was product of the jomnt venture;
participants were free to separately license and price their mdividual works); Rothery, 792 F.2d
210,214 {restrictions concertied venturers” use of joint venture assets); Polk Bres. v. Forest City
Enters., Inc., 776 F.2d 185, 18% {7 Cir. 1985) (restraint applicable to sales from jointly
vonstructed Facility, venturers remamed free to Increase outpul from separately operated
facililies).
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not necessary for the production of the Pans concert; was not necessary for the creation of 313,
and wag not necessary to assure the distribution of 3T3 in the United States. These commitinents
were in place well before discussions of the moratoriun even commenced, and as a matter of law
cannot justify the challenged restraints.”

Respondents advance four arguments in support of the agreement not fo compete. All are
rather wivial considerations relating to the marketing {not production) of 3T3. One strong
indication of their unimpoertance is that PolyGram and Warner were willing to enter into the 3T3
collaboration without fitst agreeing to the moratorivm. As detailed below, none of Respondents”
contentions constitutes a plausible, much less valid, efficrency defense. In any event, cach

argument raises factual issues which preclude surnmary judgment.

1. Respondents’ Profit Maximication Argament Shonlé Be Rejected
Respondents’ asserlion that the moratorium would assist PolyGram and Wamer “to
recoup’ their investment is not a procompetitive {i.e., pro-consumet) justification for the
nif

moraoniuni. ““We do it hecause it's more profitable” is not a defense under the Sherman Act.

It is likewise not a defense under the FTC Act.®

¥ Blackburr v, Sweenay, 53 F.3d 825, 827 (7" Cir. 1995) (allocation of territories was not
ancillary to agreement to dissolve law parmership where restraint was adopted after the
termination of the partnershipy, Pofk Bros., 776 F.2d at 189 (“'A court must ask whether an
agreement promoted enterprise and productivity at the time it was adopted.™); see alsn H.
Hovenkamp, XIII An#itrust Law at 138 12131¢2 (1999).

® Chicago Pro. Sporis {id. Partmership v. NBA, 754 F. Supp. 1336, 1359 (N.D. 1L
1991), aff'd, 961 F.2d 667 (7th Cir. 1992). Sec also Law v. NCAA, 134 F.3d at 1023; Defaware
& Hudson Raitway Co. v. Consolidaied Rail Corp., 902 F.2d 174, 178 (2d Cir. 1990), cert.
denied, 500 1.8, 928 (1991).

@ See FTC v. Superior Court Trial Lawyers Assoc., 493 11.8. 411, 422 (1990). Note that
there 1s no evidence the moratorium was necessary to assure the venture’s financial viabihty, and
Respondents advance no such claim. Indeed, according to the analysis of Respondents’
economic cxpert, the moratorium made only a trivial contribution to the financial success of the
PolyGram/Warner collaboraiion. Ordover Report 1 35.
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2. Respondents’ Consumer Confusion Argument Shuuld Be Rejected

Respondents argue that the moratorinum on discounting and promotion of older Three
Tenore products “helped eliminate the nsk that some consumers would confuse the various Three
Tenors albums and not purchase the new album that they intended to buy.™ Resp. Mot. at 13-14,
The claim apparently is that competition is ephanced if 3T1 and 3T2 are high priced and hidden
away from vuinerable and undiscerning consumers.  Analogous challenges to consumer
sovereignly were dismissed by the Supreme Court in both 7R and NSPE, with the obscrvation
that the argument amounts to “nothing less than a frontal assanlt on the basic policy of the
Sherman Act.™

There is no evidence in the suwmnmary judgment record that consumers were in laet
confused in selecting among the various Three Tenors albums — only that PolyGram was
*concernsd.” _CC‘S 4 88. Why would it be confusing for consuwmers to choose among 3T1, 372,
and 3T3? Would it be more difficult for conswmers to select a Three Tenors album than, say, a
Frank Sinatra album,” or a long distance carrier, ot a detergent, or a computer, of an auternobile?
Respondents offer no answer to these questions. As far as their argument is concerned, however,
the antrtrust laws provide the definitive answer: Confrsing competition is prefemred to the clarity

offered by monopolizalion and collusion. ™

T IFD, 476 1.8, at 463 {rejecting claim ihat providing X rays to insurance campanics will
necessarily lead then to make urwise and dangerous choices), VSPE, 435 LS, at 694 {rojecting
claimn that competitive bidding will necessarily lead to infertor engineering work).

*! The on-line music seiler Amazon.com Hsts over a hundred Frank Sinatra albums,
offered by several different music companies. CCS 101,

* See, e.g., United States v. Western Electric Co., 583 F. Supp. 1257, 1260 (D.D.C. 1984)
(“There is no doubt that some find confusion in the mushrooming of [telephone] service and
equipment options that have become available in the wake of [the AT&T] divestiture; others may
regard such prolifcration as healthy in that they give the consumer greater choice at potentially
lower prices. In any event, that policy dispute, too, is resolved by the antitrust laws and the
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Respondents assert that if catalog Three Tenors albums had been aggressively discounted,
then mnsic retailers may have positroned these produets prominetitly 1n their stores, resulting in a
“clutiered selling proposition” (Respondents’ disparaging term for cansume.r choice). Resp. Mot.
at 20. And yet one architect of the moratorium, Paul Saimtilan, acknowledged that mnsic retailers
have the incentive and ability to display their products in a manner that would not confuse their
custorpers. CCS Y %2, Further, if as Respondents contend a primary source of canfusion is that
the cover art for 373 resembles the cover art for 312 and 311, then a less restrictive remnedy was
to make the packaging for 3T3 more distinet. CCS Y 90.* A seller is not permitted to make its

product appear unique by suppressing competing produets.™

decree.”).

# Assuming arguendo some potential for confusion, uniform prices and less advertising
likely aggravate the problem. Ahsent the moratorium, significant discounting of 3T1 and 3T2
could have helped to differentiate these products from the new Three Tenors telease. CCS ff 95.
Advertizing campaigns on behalf of 3T and 3T2 could have emphasized the distinctive features
of theze albums {as was dane in 1994). CCSYY 11, 13, 91, In other words, the competitive
activity squelched by the moratorivm shouid dispel rather than foster consumer confusion. Cf.
Lawv. NCAA, 134 F.3d at 1024 (defendant must show that restraint wonld be an effective
method of achieving the asserted efficiency).

* The fact that PolyGram executives feared that the 1998 Three Tenors album would be
insullicienlly appealing (in the eyes of consumers) to meet sales expectations cannot justify an
effort by PolyGram ind Wamer te insulate this product from competition. Such a strategy will

necessanly mnjure rather than enhance consumer welfare. This was the Supreme Court’s helding
in NCAA, 468 115, at 116-17 (footnote omnitted):

The NCAA’s argument that its television plan {restricting the numnber of college
faothall games televised] is necessary io protect live attendanceis . . . [basedjon a
fear that the product will not prove sufficiently attractive to draw live attendance
when faced with competition from televised games. At bottom the NCAAs
position is that ticket sales for most college games are unable to compete in a free
market. The telavision plan protects ticket szles by limiting output — just as any
monopolist increases revenues hy reducing output. By seeking to insulate live
ticket sales from the full spectrum of competition because of its assumption that
the product itself is insufficienily attractive to consumers, petitioner lorwards a
Justification that is inconsistent with the basic policy of the Sherman Act.
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3 The Moratorinm Was Not Necessary (o Achieve s
Commerciaily Sound Markeiing Strategy

Respondents next assert that the moratorrum “reflected a commercially sound marketing
sirategy,” sirmilar to the strategy that would be adopted if 2 single fittn owned all three Threc
Tenors albums m 1998, Resp. Mot at 14, 17. The contention is that where products are close
competitors, it is more prefitable for the sellers to find distingl, non-overlapping markets than to
“fight head on for every inch of advantagc” (as PolyGram and Warner did in 1994). CCS ™9 11-
13, 16 This defense is deficient as 2 matter of law, and in any event relies upon disputed facts.

First, it 1s not clear that if a single firm controlled 3T1, 3T2, and 3T3, it would choose to
hide 3T1 and 3T2, as opposed to positiomng these products to capture additional sales. CCS
106, In any event, the analogy to single firm conduct 13 nrpersuasive. A single fivm may be
permitted to pursuc a market segmentation sirategy; but when competitors agres to seek out
separate customer groups (lhat is, (o allocate markets), it is manifestly anticompetitive. See
Palmer v. BRG, 498 15, 46,

Further, there 1s evidence that 2 sound and effective marketing strategy for the 1998 Three
Tenors album could have been developed that did not depend upon reduced competition from the
catalog Three Tenors preducts. CCS Y 105, Thus, the moratorium was not necessary,’

Respondents’ reliance on Example 10 of the Commission’s Collaboration Guidelines is

misplaced. Example 10 posits a venture between two producers of computer software, where

** Insofur as Respondents have advanced an efficiency argument for price fixing that can
plasibly be asserted with regard to all closely competing products, regardless of whether
encormpassed withim a joint venture, 1t must be rejected as incompatible with the antitrust laws,
See NSPE, 435 U.S. at 695; Catalano, 446 11,8, at 649-50); Law v. NCAA, 134 F.3d al 1022-23.

¥ CCS 105, Cf NCAA4, 468 US. at 114 (efficiency justification rejected on the basis of
factual finding that “NCAA football could be merketed just as effectively without the television

plan™),
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restrainis on competition are justified by a history of “failed” marketing iniliatives involving other
firms. Here, the industry history is quite the opposite: m 1994, Warner successfully launched 3T2

without restricting PolyGram’s marketing activity wn support of 3TL. CCS 99 1§, &1.

4. Respondents” Free Riding Defense Should Be Rejected
Finally, the fiee riding defense advanced by Respondents does not sansfy the requirements
identified in the case law.™ Al a minimum, suntmary judgment is iitappropriate because the
defense raises factual questions that must be addressed at trial.®
The competitive concern is that if free riding “is widespread the valued serviee or product

[being free ridden upon] may disappear.™

Indesd, no witness testified that the motivation for the moratorium was a concern that Warner
would devote insufficiens resources to promoting 3T3. CCS 110, It foliows that the price-

fixing agresment, even if it prevented 3TT and 3T2 from benefitiing from the promotion of 3T3,
|
|
i

¥ In Tovs “R” Us, the Commission surveyed the relevant Shermdin Act case law and
jdentified three requirements for the succcssful invocation of the free-riding defense.
Respondents must show that: (i) absent the challenged restraint, fiee riding was likely to have ihe
effect of ehrmnating some valued service from the markefplace; (n) there was no reasonable
means by which the competitor that benefitied from the valued service (the alleged free nder)
could have compensated the firm that was providing such service; and (i1t there were no less
restnichive altematives. Tops "R U5, Inc, 120 E.T.C. 415, 600-07 (1998}, aff 4,221 F.3d 528
(7% Cir. 2000).

! Respondents repeatedly suggpest that Complaint Counsel’s expert has conceded tha
plausibility of proffered efficiency justifications. To the contrary, Dr. Stockum’s testimony
merely acknowledged that it is “plausible™ in the abstract that advertising for 313 may lead some
consumers to purchase 3T1 or 3T2. As detmled in his expert report, hc}wever this alone is
insufficient to establish a meritorious free rider defense.

* H. Hovenkamp, Federal Antitrust Policy: The Law of Competition and Iis Practice at
202 5 5.2b1 (2d ed. 1999},
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provided no benefit to consamers. ™

Morcover, free riding on a rival’s advertising 15 & familiar problem among producers of
commodities with a well-established solution — joint advertising arrangements.*’ There was a
reasonable means by which PolyGram and Warner could have shared the costs of advertising and
promoting 3T3 in the Tnited Stares. Such cost sharing was not just a theorstieal alternative here,
bui the actual state of affairs; that 12, Poly(run: and Warner agreed to share the 3T3 advertising
costs incurred during the moralorium period CCS 1113, In these circumstances, no vahd free
riding argument can be madc. As one court stated, “When payment 1s posable, free-nding 18 not
& problem because the ‘ride’ is not free.” Chicago Pro. Sports, 961 F.2d at 675."

Finally, there were substantially less restrictive alternatives for addressing the free riding
concemn. According to PelvCiram’s expert witness, the danger that advertising for 3T3 may haveg
bemefitted the older Three Tenors albums arose principally becanse 3T3 was not sulficiently
different Goim 3T1 and 3T2. Ordover Fop. 7% 16, 31. The obvious remedy for this problens:
would have been for PolyGram to have made 33 more distinet — for cxample, by devcloping a

mare distinct repertoire, adding a guest performer, designing a distinet packagimg, or launching an

® See Toys “R™ Us, nc., 126 F.1.C. 415, 600-07 (1998), aff d, 221 F.3d 928 (7% Cir.
2000). (free-nider defense rejected where there was no evidence that the club stores’ failure to
provide particolar services “had, ot was likely to have, the effect of driving those services from

the market™, aff'd, 221 F 3d 928, 938 (7™ Cir, 2000),

" H. Hovenkamp, Federal Antitrust Policy: The Law of Competition and fts Practice at
205 & 5.2b3 (2d ed. 1999) (where finns that benefit from adverfising pay a proportionate share of
the costs of advertising, free rider concems arc ameliorated).

# Respondents assert that PolyGram could not have compensated Warner for advertising
expenditures in the United States; this factual contention is incoherent and digputed.

# See also H. Bovenkamp, XTI Antitrust Law at 334 12223b (1999) (“{Flree rider
dcfenses should be rejccied when the firm that controls the nput is able to sell, rather than give
away, the good or servico that is subject fo the free ride.™).
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advertising campaign that would fosicr a unique identity.™ These unilateral strategies, and not
price fixing, should continue to be thc.prcfcrred tools of marketing,

For al) of these reasons, Respondents’ free riding defense showuld he rejected.

V. CONCLUSION

As sed forth herein, Complaint Counsel urges the Court to deny Respondents’ molion for

supmumary decision.

Respectfully submitted,

Richard B. Dagen
Asgistanl Direcior

Melissa Westman-Cherry
Counsel Sepporfing the Complaint

Bureau of Competition
Federal Trade Commission
Washington, D.C.

Dated: Febmary 14, 2002

# See Rebutiat Expert Report of Catherine Moore 1 5-11.
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COMPILAINT COUNSEL’S SEPARATE AND CONCISE STATEMENT
OF MATERIAL FACTS AS TO WHICH THERE IS A GENUINE ISSUE FOR TRIATL

Pursuant to Rule 3.24(a)(2) of the Commussion’s Rules of Practiee, 16 C.F.R. §3.24a)(2),
cotmplaint counsel hereby submwits a separate and concise statement of those material facts as to
which there exists & genuine issue for trial. Parl T of this submission sets forth those of material
facts (with citations to the record} that demonstral: that there is a genuine issue for trial. Part I
of this submission responds to each of the assertions ag to which Respondents contend that there

ts no matenal digpiite.



PART I: STATEMENT OF MATERIAL FACTS
ASTO W THERE EXISTS A GENUINE ISSTE FOR TRIAT,

Description of the Parties

1. PolyGram and Warner are cach vertically integrated producers and distributors of
recorded music. Complaint J]6-7 (8JX 149)'; Answer 16-7(31X 150).

2. Roth PolyGram and Warner distribute their products through a network ol
operating eompanies, or “opcog™-- subsidiaries vesponsible for sales within 2 particeiar couniry.
The activities of Wamer’s operating companies outside of the Umted States are managsd by an
entity named Warner Music International.  Rehuttal Expernt Report of Catherine Moore 7 (31X
167).

PolyCzram and Warner Acquire Competing Three Tenors Prodnets

3. The Threz Tenoms is a4 musical collaboration consisting of renowied opera singers
Jose Carreras, Placide Dominge, and Luciano Pavarotti. Beginning in 1990, Carreras, Domingo,
and Pavarotti have come togsther ¢very four vears at the site of the Weorld Cup soccer finals fora
combination Hve concert and recording session. Complaing ¢ (SJX 149); Answer Y9 (SJX 150).

4, The Three Tenors first performed together at the Baths of Caracella in Rome, on
the eve of the 1990 Waorld Cup final match. PolyGram acquired from the concert promotcr the
right to distnibute audio and video recordings of the Rome performance. Letter Constant to
Frunzen, (March 27, 1992) (UMGROI185-4152 an 1903 (SI1X 12).

5, The 1990 Three Tenors album and video thereinafter “3T1") became the hest
sclling classical releases of all time. Memo Bledsoe to Distribution (July 11, 1994)
(3TENOUUUSS74-97 al 577} (STX 29); Memo Rigby to Distribution List (June 9, 1994)
(ITENOQOD4763-67 at 765} {SIX 24).

. In 1994, the Three Tenors planmned a second World Cup performance in Los
Angeles. Press Releasc (April 8, 1994) (3TENGOO17025-696 at 695} (51X 18).

: The cxhibits supporting each contention of fact are compiled in the Appendix to
Complaint Counsel’s Separate and Concise Statcruent Of Material Facts as to
Which There Is a Genuine Issue for Trial, and wiil be cited as ("SIX _ 7).



7. Concert prometer Tibor Rudas offered te Heense to PolyGram the nghts to the
concert. Letter Maclaren to Kronfeld (Sept. 29, 1993) (UMG004779-004788 at 781} (3JX 13).-

8.

i

Warner and Polveram Compete Asoressively As Warner Releases a New Albhm

11.  PolyGram did not permit the release of Wamer’s new album to eclipse its own top-
selling Three L'enors recording. In response to the release of 3T2, PolyGram promoted the
message that 3T1 was the “original” Three Tenors recording  “unique and unrcpeatable.” Memo
Righy to Digtribution (June 9, 1994) (3TEN00004763-767 at 766) (STX 24), Menwo Cottignies to
Dulitzky et &l {May 10, 1944) (L MGO0523-528 at 524) (8JX 22).

12.  Inseveral territories, PolyGram marketed 3T1 at a “mid price™ level, suviral
dollars below the price of Wamer’s 3T2. Memo Carading to Sandau (Aprl 28, 1998)
(3TEMNOOCT 1038) (STX 106); Marketing Information (June 20, 1994} (3TENOOO11249-255 at
254) (SJX.27); E-Mail Pitman to Still (May 23, 1997) (3TENOOOT1131) (SIX 61); E-Mail Lewis
to Cloeckaert (Apnl 24, 1998} {UMGO03950) (SJX 105A) (Maggressive price based campaign” in
1994); Memo Rigby to Disinbation (June 9, 1994) (ATEN00004763-67 at 4766) (SIX 24).

13, Wamer designed a marketing strategy to counter the competitive challenge
mounted by PolyGrarn. Memo Laister and Turner to Tagarro (May 5, 1994} (3TENQ0011259-70
at 59, 600 (SJX 20) {“In terms of positioning, we will be locking to establish this concert as “the’
event of the summner, highlighting the differences between this and the first collaboratien at the
same time emphasizing the Fct that it is both the first reunion event featring all four artists and
the [irst time that all of them have performed together in the United States.”™); Marketing
Information (June 20, 1994) (3TENDO011245.255 at 254) (31X 27); Memo Pitman to Andry ef al.

(Aug.1, 1994} (3TENOOU11106-11125 at 11108) (STX 30); Memo Caradine to Murphy (Tune 10,

1994) {3TEN00004761) (SIX 20).



14.  Warner believed that the added “hype™ generated by PolyGram’'s parallzl
marketing campaign for 3T1 waould “probably overall benefit us.” Marketing Information Meamo
{Tune 20}, 1594} (3TENOOOL1249-255 at 235) (SIX 27}

15, During 19496 and 1997, the Three Tenors participated in a World Tour, performing
concerts in, inter alfia, Tokyo, London, New York, Johannesburg, and Muelboume. Polygram and
Warmmer continued to advertize and market their respective Three Tenors producis in a vigorous
competition for sales. Marketing Infoimatioun (June 13, 1993) GTENOOOII211-212 at 211} {SIX
37y, Markcting Information (April 2, 1990) (3TENOOOO5902-907 at 202) (31X 45 Memo Andry
to Caradine (July 3, 1993) (3ATENOQOO3163-171 at 163) (SIX 38); Memo Germaise to Baruch
{March 12, 1996) (3TENOGO10826-0827) (S]X 44}, Marketing Information {June 24, 1996)
(3TENO0004983-986) (SIX 48}

16. At the time of the 1996 tour, Poly(iram assured concert promoter Tibor Rudas that
the rivalry between Wamer and PolyGram would be beneficiai for the Three Tenors:

Warner and we [PolyGram] wall fight head on for every inch of advantage we
could possibly gain over each other in exploiting the 3T towr with our respective
product. Fair encugh, competition is good for the business . . . . be assured the
competition will be Lively and the whole project will greatly benefit from it.

Memo Kommerell fo Rudas (Feb. 1, 1996} (3TENGGOD3089) (8FX 42

17.  The Three Tenors albums, 3Tt and 3'1'2, were both among the bast-selling classical
recordings in the United States m catendar vears 1994, 1995, 1996, and 1997, The Year in Music,
Ton Classical Affwms, Billhoard Magazine (Dee. 24, 1994) (51X 36); The Year in Music, Top
Classical Albums, Billboard Magasme (Do, 23, 1995) (SIX 41}, The Year in Music, Top
(lassical Afbums, Billboard Magazine {Dec. 28, 1996) (3IX 58); The Yewr in Music, Top
Classical Afbums, Billboard Magazing (Pec. 27, 1997} (3TX R(0).

185.

PolyvGram and Warner Acoree to Collaborate on the 1998 Three Tenors Projeci

19

20, Warner was interested in acquiring distribution rights to the 1998 concert.
However, as in 1994, Pavarotti was undcr exclasive contract with PolyGram. Memo Kommerell
to Raberts {July 29, 1996) (UMG004.206) (8TX 51).
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21.  Inthe spring of 1997, Ahmet Erlegun, the Chairman of Atlantic Recording Corp.
(a Warner subsidiary based in the Uniled Stales} mel with his counterpart al PolyGram,
Alain Levy, “to ask that PolyGram allow Luciano Pavarotts to record the project for us (in
exchange for allowing Jose Carreras to parficipate in a Three Tenors greatest hits and/or
Christmas album for PolyGram}.” Memo O'Brien to Daly (DPee. 15, 1997) (3TENOOG(07334-333
at 334} (81X 71,

22, PolyGram’s connter-offer was that Wamer and PolyGram should “be parters for
the 1998 concert project and all denvative product.” Memo Memo O"Bricn to Daly (Dec. 15,
1997) (3TENOOGO7334-335 at 334) (STX 77); Memo from Hoffinan to Approvers (WNovember 20,
1997} {(UMG001342-356 at 342) (5IX 72); Memo Claney to Cook ct. al. (August 28, 1997)
(UMGO01635-1640 at 635) (S8TX 63).

23,

PolvGram and Warner Necotiate the Terms of the Collaboration

24. By contract dated December 19, 1997, Warncr and PolyGram agreed to collaborats
on the distribution of products denived from the 1998 Three Tenors World Cup concert. The
Three Teners/1998 Concert/License Agreement {Dec. 19, 1997 (ATENOOO0475-484) 51X 79).
Among the important provisions of this centract are the following:

a. Warner securcd from Tibor Rudas the “3T3 Rights™; (/d. at 473)

b. Wamner licensed to its affiliate, Atlantic, the right to exploit the 3T3 Rights within
the United States. (I4.)

c. Wamer heensed to PolyGram the right to exploit the 3T3 Rights outside of the
United States. {/d. at 476).

d. Wamner and PolyGram agreed to “consult and coerdinate™ with respect to
marketing and promotion activities in connection with the exploitation of the 3173
Rights. Warner and PolyGram were separately responsible for developing and
implementing marketing plans for their respective territoriss. Neither party had the
right to approve or disapprove the other’s marketing plans, (7. at 477).
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& Wamer and PolyGram were each entitled to 50 percent of the net profits and net
losses denved from the worldwide exploitation of the 3T3 Rights (as well as from
the production of a Greatest Hits album and/or 2 Box Set incorporating the 1999,
1994, and 1998 Thres Tenors albums). (/d. at 480, 482).

£ PolyGram agreed to reimburse Wamer for 50 percent of the $18 million advance
paid to Rudas.#d. at 480, 482).

£, Other expenses meurred by either Warmer or PolyGram in the exploitation of the
373 Rights (e.g., manulacnire, advertising, marketing, and distrtbution} were to be
deducted from revenues for purposes of caleulating net profits {losses). (I, at 480,
481).

25

26.

27.  The parties” non-compets obligation is contained m Paragraph % of the final,
executed agreement: .

Holdback on Future “Three Tenors™ Produets: Neither Wamer nor Poly(iram (nor
any of their respective parents or affiliates) shall release any phenegraph record or
audiovisual device embodying the joint performances of all of the Artists (whether
pre-existing or newly recorded), anywhere in the world, unhl June 1, 2002, unless
such release 13 pursnant to this agreement. Nothing in this paragraph % shall be
construed to prohibit () Warner from continuing to exploit the 1994 Album or
(D) PolyGram from coptinuing to explolt the 1990 Album (as defined in the
Rigits Agreements),

'.

The Three Tenors/1998 Concert/License Agreement (Dec. 19, 1997) {BTEN{IGUM'}’S -434 at 482-
83) ($1X 79) (emphasis added).

28, A more contentious issue negotiated mmong Warner, Polygram and Rudas was
control over the repertoire. Warmer and PolyGram recognized that the success of the new Three
Tenors album was tied to the repertoire. The music companies wanted to be sure that the
repertoire on the 1998 recordings would be “compelling,” “topical,” and “distinctive,” and did not
tepeat sclections from the earlier Three Tenors recordings. Roberts Tr. 12-16 (8X 162); See afso

)



Memo Roberts to Ertequn (April 17, 1997) (UMGO04183-184 at 183) {STX 60} (“Objective: No
repeal repertoire other than Nessun Domma.™), B-Mail Marnier to Saintilan (Auvg. 22, 1997)
(UMG003337) (SIX 64); E-Mail Gratton ta Saintilan (March 11, 1998} (UMG003416) (SIX 93).

29,

30.  Tiber Rudas insisted that he and the artists should control the choice of songs. E-
Mail Hoffrnan to Roberts et al. (Tune 6, 1997) (UMG001694) (SIX 62).

3. In 1997, Phil Wild was Executive ¥ice President for Atlantic and a member of
Warner's negotiating team. In 8 memo to senior management, Wild identified the repertoire issoe
as one of the most significant business risks presented by the Three Tenors transaction:

[In the current draft, we do not] have eontractual approval over the
Tepertoite . . . . As a praclical malter {Co-Charrman of Allantic, Ahmet
Eregun] {eels comlorlable with his relationshop with Tibor [Rudas], the
Tenors and [conductor] James Levine and that we wili be able to work out
the repertoire on a matnal basis, PobyGram, however, 15 still insisting that
Warncte should obtain from [Rudas] a contractual approval right. Even with
such a contractual right, it is unlikely we could force the T'enors to sing that
which they do not want to sing. Therefore, there is always the visk that
when oll is said and done, we conld end up with an albiwm comprised of
repertoire which has lirfle commercial appeal,

Memo Wild 1o Azzoli ef gl (Nov. 7, 1997y (3TENOODG2270-273 at 2720 (SIX 70)
{emphasiy added).

32, Ultimately, PolyGram agreed to forgo the right to approve the repertaire for the
1998 concert. Memeo Scoft to Gold (Dec. 16, 1997) (3TENQO0Q02246-54 at 2240} (S X 78,

33.



After the Cnntracts are Executed, Polygram and Warner Agree Upor a
Moratorium on the Discounting and Advertising of Their Otder Three Tenors Albums

34,

35.  PolyGram executives wished to differentiate the 1998 concert by adding a guest
performer, perhaps the pop star Madonna, However, this suggestion was rejected by the Tenors.
{Roberts Tr. 25-26) (5JX 162).

36.  In January 1998, representatives of PolyGram and Warner met toa discnss the
logistics of the release of the 1998 Three Tenors audio and video products. Yarious marketing
slrategics were considered to create a unique identity for the 1998 album. Concett prometer Tibor
Rudas had assured the music companies that the album to be recorded in Paris would consist of a
totally new reperloire, not appearing on the earlier Three Tenors albums. Polyram and Wamer
decided that the all new repertoire would be a key selling point. The fimns were also in agreement
that the packaging for 3T3 “mmust be as different as possible from the fwo previous releases.”
Saintilan Notcs (January 29, 1998} (UMG(03282-289 at 284) (S§JX 83); Mesting Mmulcs {March
6, 1998) (UMGDD3147-149 a1 148) (SIX 87) (Rudas stated that Tenors would be “perferming an
entitely new program.”L

37.  Concemns about tha marketabitity of 3T3 persisted. At a ollow-up meeting held in
New York in March 1998, PolyGram and Warncr agreed that — mn order to shield the 1998 Three
Tenors recordings from cempetition — the music companies would not undertaks a “'big push” for
their older Three Tenors albums in the weeks surrounding the releasc of the new product. More
specifically, the lirms agreed not discount or advertise 3T1 and 3T2 during this period. Samnblan
Notes (March 10, 1998 Meeting) (UMG004122-4128 at 126-1273 (SIX 91); March 10, 1998
Meeting Notes (3ITENOOOSOM4-11 at 409) (SJIX 90).

Polvgram Directs its Operating Companies To Comply With the Moratorinm

3%, In March 998, saveral of Polygram’s operaling compaiiss requested peonission
to discount and promote 3T1. T a series of memos, PolyGrarm instructed its operating companies
(i) that in view of the upcoming World Cup toumament, they could reduce the price of 3T1 and
advertise its availability; but (ii) pursuant to an agreement with Warner, aggressive marketing
campaigns in support of 3T1 would have to terminate by the end of July:



To keep in line with an 2greement laid down with Atlantic and [PolyGram
executive] Chris Roberts, we should not encourage any promotion on the original
[Three Tenors] album from the day of releass of the new album {probably m-store
August 10} for a period of arcrmd 6 weeks.

E-Mail Saintilan to Greene (April B, 1998) (ITMGOO008M (STX 99);

We have agreed with Wamers to discourage any promnotion on the first { Thres
Tenors] album from the day of release of the new album . _ _ for a period of around
o weeks. So all promotion on the first album should have stopped by then.

E-Mail Greane to Cloeckaert (April 9, 1998) (UMGU02997) (SJX 100);

PolyGram has made an undertaking to Atlantic Records that no advertising or point
of sale matcrial originated for the launch of the new alburn will feature packshots
of the 1990 album. This is based on Atlantic’s reciprocating by omitting the 1994
album in their initial POS [point of sale]/ads, and telling their OpCos ta back off
promoting the 1994 album worldwide vnti] 2 sufficicnt window has been observed.

Memo Saintilan to Baruch (April 17, 1998) (UMGO01485-1495 at 1487) (SIX 102);

Following [urther discussions with Wamers regarding the joinl marketing of the
1998 3 Tenors” album, it is now felt that we should avoid any aggressive price
campaigns of the 193 Tenors™ albwm. This mcans that we will be unable o give
conscnt to Germany and France for thetr campaigns and that we shall discourage
any further requests from the opeos . . ..

We do hope that you will appreciate that this decision is partly heyond our contral
and ansas from a cotnplex sef of ongoing nepohiahons between PolyGram,
Wamers and the Rudas Orpanisation.

Memo Greene to Cloeckaert et al. (April 20, 1998) (UMGO03074) (SIX 103).

39, PolyGram was concemed that Warner may cheat on the moraterinm agresment.
Chris Reberts, President of PolyGram Classics & Jazz, instructed projeel manager Paul Saintilan
ta “ensure” that Warner would comply with the moratorium agreement, E-Matl Saintilan to
Clancy (Apni 21, 1998} (UMG001504) (SIX 105).

40 Paul Sainrilan {Polv(zram) natified Warner of FolyGram’s mstructions to its
operating compames regarding the marketing of 3T1, and requested confirmation that Warner was
also taking steps to aysure compliance with the moralonum. Imtially, Wamer did not respond to
PolyGram’s letter. Memo Creed to O'Brien & Scott {Apni 29, 1998) (31ENOOO1(0551-553 at
551} (5JX 107, Memo Saintilan to Creed (Apnl 29, 1998) (UMGQH02661-662) (STX 108).



Warner Music International Launches
a Discount Campaign For the 1994 Three Tenors Album

41.  The division of responsibility for 3T3 between PolyGram and Wamer along
territorial lioes had vne unintended conseguence. The Warner businoss unit responsible for nen-
U8, pperations, Warner Musie International {“WMI™), had no direct responsibility for the 1998
Three Tenors album, and became isolated from the planning process for the release of this product
— inclhughing dizcussions conceming the moratorium. Thus, on May 13, 1993, WMI 1s5ucd a
bulletin to its operating companies worldwide announcing the lamech of'a discount eampaigm for
372, effective from May 17, 1998 uniil December 31, 1588, Memo (’'Rourke to Distmbution
{(May 15, 1998} (3TEN00011073) (53T} T13).

42. WM forecast that dropping the wholesale price of the 3T2 from $13.40 per unit to
$8.50 per unit, combined with an aggressive marketmg campaign, would increase sales by 170
percent. Memeo Caradine to Rudas (Apnl 7, 1998) (3TEN00009930-934 at 930) (SJX 98).

43. A copy of WMI's bulletin was obtained by PolyGram in June 1998, leaving
PolyGram uncertain as to whether Warner inteaded to comply with its comminments under the
moratoriam agreement. E-Mail Greene to Van der Hayden (June 16, 1998) (UMGO00166-167 at
167) (STX 123).

44 Om June 11, 1998, PolyGram senat 2 fetter 1o Warner comnplaining that in Denmark,
and perhaps slsewhere in Europe, Warner was oftering the 1994 Three Tenors album at a "very
low price.” This action, PolyGram charged, contravened the understanding between PolyGram
and Warncr, PolyGram asked that Warner take steps to climinate this discoumting:

This [low poce] violates the zencral understanding PolyGram and Atlantic reached
ahaut not promoting or selling the 1990 and 1994 albums in a manner that would
negatively clfcet sales of the 1998 album. [understand the difficulty of
communicaiing a consistent policy on a worldwide basis, bul | rust ask that yon
contact whomever is necessary in the Warmer International organization so that this

practice and others like it stop immediately.
Letter Hoffman to Scott {June 11, 1998) (3TEN00000326) (STX 119).

Warncr and PolyGram Learn that the Repertoire
For the 1998 Concert May Be Disappointing

45.  In mid-June 1998, concert promoter Tibor Rudas informed PolyGram and Warner
of the intended repertoire for the upcoming Three Tenors concert. E-Mal Scott to Creed (Junc
18, 1998) (3TENO0OD10262) (SIX 124).

46.  PolyGram and Warner leamed that the intended repertoire for the 1998 Three
Tenors concert would overlap substantially with the repertoire of the earlier Three Tenors
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concerts: “4 out of the 5 songs Pavaroti is considening singing were performed in either 1990 or
1994, Tn addition, 7 of the § scheduled encores were performed 1t eather 1990 or 1594, Memo
Scatt to O’ Brien (June 26, 1998) (3TENDOOQ00019) (81X 131, Letter O'Brien to Rudas (June 30,
1998) (UMGH02663-664 at 663) (81X 13]1).

47.  PolyGram and Warner were alarmed to learn that the intended repertoire for the
1998 Throe Tenors concert was “not substantially new.” Memo Scolt lo O7Brien (Junc 26, 1998)

(3TENQOO00019} (SIX 130); Leller (¥Brien to Rudas (June 30, 1998) (UMGO02663-664 at 663)
(SIX 131).

48.

4%,  Om several occasions from mid-Juns through to the concert. PolyGram and Warner
gxpressed Lo Tibor Rudas their dissatisfaction with the intended repertoire. Memo Scoil lo
(¥Brien (Junc 26, |998) (3TENCGO000019) (STX 130); [Letter ('Brien te Rudas (JTune 30, 1998)
(UMG002663-664 at 6633 {STX 131). Rudas agreed to raise these repertoire concerns with the
Tenors. E-Mail Scoit to Creed (June 18, 1998) (3TENODD10262) (5JX 124).

Warner and PolyGram Re-Affirm the Moratorium

50, In June 1998, executives at Warner’'s Atlantic Recording Corp. understocd that its
affiliate W was using a mid-price campaign to sel the 1994 Three Tenors recordings, and
hence that the moratoriutn agreement was in jeopardy of falling apart. Memo Moorhead to Scolt
{June 23, 1998) {YTENOO001498-1503 at 1499) {§IX 125).

21, On June 24, 1998, Atlantic forwarded a memo to Ramon Lopez, the CRO of WMIL
Atlantic warned WMI that its price cut on 3T2 could lead PolyGram to discount its Three Tenors
album:

WMI's campaign could have a serious negafive impact on PolyGram’s
marketing of the new Three Tenors album . . PolyGram is planning on &
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moratosivm on marketing their 1990 albom . . . . [W]hen PolyGram learns
of WMI's plans, PolyGram will be forced 1o market aggressively their 1990
album as well. When all is said and done, the real loser conld be the
Warncr Music Group and its $9 million investment in the new album.

Memo Azzoli to Lopez (June 24, 1998) (3TENG0001492) (3IX 127).

52, The CEQ of WM, Ramon Lopez, responded on July 1, 1998, insisting that
PolyGram had jnitiated the price reduction:

I am somewhat baffled by your asserlion that PelyGram is planning a
moratorinm on the marketing of their 1990 album. You should be aware
that PolyCram has been marketing and pricing very aggressively their 1850
album for approximatiely a month and a half already — well ahead of us —
and in some markets they are actually giving the dealers incentives not to
buy it our album . . . .

Far from the Warncr Music Group shooting itself i the foot by us
marketing our albuin, we will be doing procisely that 1f we allow PolyGram
to have a fice run in marketing theirs with us doing nothing with ours.

Memo Lopez to Azzoli (July 1, 1998) (3TENO001456) (STX 133).

53, OnJune 25, 1998, Anthony O"Bricn (Atlantic} and Paul Saintilan (PolyGram)
discussed by relephone the moratorium. O’Bricn advised Saintilan that he was “exiremcly keen to
re-enforce the moraterium on promotion of the 1990 and 1994 albums from Augnst | to
Noveraber 15." Letter Saintilan to O’Brien (July 2, 1998) (3TEN000012-014 at 12) (5JX 136);
E-Mail Saintitan to Roberts (July 10, 1998) (UMGO00203) (51X 139},

54, Om July 2, 1998, Paul Saintilan (PolyGram) forwvarded a 1ester fo Anthony O'Brien
(Atlantic) formally offering to observe a moratorium on competition. The letter specifies the
terms of such amangement, and secks Warner’s assent:

re: THREE TENORS 1990 & 1994 MORATORIUM

I would like to confirm in writing [PolyGram’s] position on the above, which was
stated in our telephone conversation of June 25. We believe that without any firm
agreement befween our two companies, there will be unrestricted pnice compelition
on the 1990 and 1994 albimms and videos, which will damage sales of the new
relcase. Thus to protect our massive investment, we believe in the pnnciple of a
worldwide moratorium on discounting and promeoting the previous albums and
videos to create a window for the new release.

The widest window that we helieve is enlorceable at the moment is from August 1
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through to Thursday October 13, During this time we would not pace discount the
1990 albumivideo helow nommal full price, nor would we meorporate the 1590
formats in any advertising or point of sale materials for the new release . . . . This is
all clearly dependent upon Warners fally reciprocating, and providing the
undertakings in such a way thal we have complete confidence that they will be
enforced.

Letter Saintilan to O’ Brien (July 2, 1998) (3TENGOON012-014 at 012) (5JX 136).

55. OnJuly 10, 1998, Paul Saintilan (PolyGram) forwarded a follow-up letter 1o
Anthony O"Brien {Atlantic) providing additional details regarding the implementation of the
moratorium agreement and again sccking Wamer's assent:

re: THREE TENORS MORATORIUM ON 1990 & 1994 AL BUMS

As discussed, we fully support a morateritm on the above albums which we
strongly believe would be to our mutual benefit. The dates we are prepared to
commit to are from Auguost t to November 15 (subject to the gualifications n
italics below).

The moratorium would constitute the following:
1. Advertising and promaotion

The original 1990 album would not be advertised or promoted during this period.
We have already emitted the 1930 alburn from all advertising and pownt of sale
materiats centrally originated for the new album.

2. Pricing

The original 1990 atbum would be sold at the top classical price point that it has
historically traded at in each markst . . . .

As discusscd before, PolyGram operating companies have aiready been advised of
the above moratorium, however we have informally allowed it to collapse at a local
level to allow a response o Wamers pncing. When we have 2 clear undertaking
from Warners that the shove agreement will be adhered to, we will re-enforce
things from our side. . . .

So in summary, once a price agreement has been made, and we have clear evidence
that Wurners will enforce the moratorium, then we will re-enforce the moratorinm
oh our side.

Letter Saintilan to O'Bnen (July 10, 1998) (UMGOUG204-205) {STX 138).



56.  The PolyGram letters trigpered a senies of mnternal discussions at Wamer.
Ultimately, WMI acceded fo the request of the Atlantic executives to comply with the moratorium
between August 1, 1998 and October 15, 1998, Memo Azzeli to Lapez (July 2, 1998) (3TEN
0008230-8232 at $231) (SJX 137); E-Mail Saintilan to Roberts (July 13, 1998} {UMGO00206)
(STX 141); O'Bricn Notes (July 13, 1998) (3TENOOO11275) {(STX 142).

57. OnlJuly 13, 1993, WMI distnbuted a memorandum to its operating cotpanics
instructing that the eompany”s Three Tenors mid-price campaigh must end on July 31, “No
further discounting or new marketing activities which are not already 1 place may oceur belween
August 1* and October 15" Memo O'Rourke to Three Tenors Distribulion List {July 13, 1998)
(3TENQODLF714) (SIX 143).

58, Anthony O’Brien {Atlantic) telephoned Paul Saintitan (PolyGram) to report that
WMI was now on board: the momatorinm on discounting and promoting the older Three Tenors
recordings would be honored throughout Warner, in the United States and internationally. T-Mail
Saintilan to Roberts {July 13, 1998) (UMGO00206) (31X 141}

59, FBren [urther infornted Saintilan that ¥MI had issued a directive instructing all
Warner managers to obscrve the moratorinm.  E-Mail Saintilan to Roberts (July 13, 1998)
{UMGO00206) (31X 141); O’ Brien Notes (Fuly 13, 1998) (3TENQCGO11275) (8JX 142). Samiulin
was satisfied that the directive “complied perfectly” with his agreemeni with Wamer, E-Mal
Saintilan to Robrts (July 14, 1998) (UMGOOG207-209 af 207 (51X 144).

. Om or ahout July 14, 1998, Paul Sainrilan (PolyGram} distributed a memorandum
to PolyGram operating compames worldwide “re-enforcing” the company’s intention to cormply
with the agreement not to compete with Warner:

Ramon Lopez, the Chairman and CEQ) of Wamer Music International 1ssned a
direciive on July 13, that there should be no price discounting, sdverlising or
promotion on the 1994 Warners Three Tenors album fom Augnst 1 until October
15. The only exceptions to this will be where legal obligations to retailers cxist
(such as four weeks notice ol4 price incrcase).

We now seek to re-enforee 1he moratorium on PolvGram’s side, from August 1 to
Qctoher 13, on 2 woerldwide, not simply Enropean basis. The morawrimn prohibits
price discounting, advertising and promotioa of the 1990 album and video during
this pericd . ...

Should you find any evidence of Warners failing to comply with this agreement
after August 1, please contact me providing as much detail as possible.

E-Mail Saintilan to Roberts (July 14, 1998) (UMG00G207-09 at 207-08) (SIX 144); Saintilan Tr.
171 {SIX 163).
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Respondents® Agreement Not to Discount
Three Tenors Products is Presamptively Anticompetitive

#1.  Economic analysis and empirical research demonstrate that a horizontal agrecment
setting mininm prices has significant anticompetitive potential. Expernt Report of Dr. Stephen
Stockum W 6-7 {STX 168).

62.  Price discounting is an important marketing tocl in the recorded music industry,
and is gencrally viewed by the mdustry as capable of leading to increased sales for audio products.
Caparre Tr. 33, 43-44 (37X 151} {in the Unitcd States, several times a year, PolyGram discounted
its catalog albums by 5 to 7 percent {sometimes higher) in order “to encourage customers to buy
mote heavily.”}; Caparro Tr. 49-50 (SFX 151) {discounting by PolyGram did in fact lead to higher
sales volumes); see alse Kopecky Tr. 12 {(8TX 138) (discounts offered to encourage retailers “to
stock up™); Cloeckaert Tr. 25-26 (SJX 152} (purpose of temporary price reductions is "‘obviously™
to gamer additional sales); Stainer at 9-10 (51X 154) (PolyGram runs mid price campaigns
“because there ean be short-term benefits in terms of sales by reducing the price of a full price
item to mid priee™); Greenc Tr. 58 (SJX 155); Samtilan Tr. 70 (SJX 163) (customary in the United
Kingdoem for PolyGram to drop price of certain C'Ds to a mid price level for a short period of
time; purpose 13 to generate 8 “short term major sales mcrease™).

Respondents® Agreement to Forge Adveriising
For Three Tenors Products is Presumptively Anticompetitive

63.  Economic analysis and empirical research demonstrate that a horizontal agreement
to foruo adverlising has signiticant anticompetitive potentral. Expert Report of Dr. Stephen
Stackurn Y 8-10 (SJX 168); Ordover Tr. 47 (SIX 161).

64, Advertising is an mmpottant marketing tool in the recorded music mdustry, and is
generally viewed by the indusiry as capable of leading to increased sales for audio produets.
Hidalgo Tr. 20-21 (STX 156) (PolyGram’s advertising for 311 dorning 1990 led to higher sales).

65.  Music companics spend huge amounts of money advertising audio produets in the
United States, with the expectation and understanding that such investiments lead to increased
sales levels. Caparro Tr. 57-58 (SJX 151) (PolyGram spent about 5 pereent of revenues on
advertising); Kopecky Tr. 50 (SJX 158); Gore Tr. 90 (§1X 154).

66.  When music companies discount their recorded music products, advertising makes
the disrounts more eflective. If PolyGram were “running amid line campaign, not only would
there be a discount offer, we would look to promote and advertise and merchandise that product to
the consumer as well.” Caparro Tr. 353-30 (SIX 151); see also Cloeckaert Tr. 23, 52-53 (81X
152); Saintilan 1. 71 {(SJX 163) (gencrally when price of CD} dropped from full to mid price
level, pricing action is accompamnicd by an advertising campaign in order to make sure that the
public is aware of the availability of the disconared product).
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e. Letter Cream to Andry (July 7, 1994) (3TENOOU05402-403 at 402) (S]X 28) (in
Canada “Polygram are spending considerable money on television advertising to
promote the album . . . The atbum is sold at the regular PolyGram full price, with a
10% deal.™) {emphasis in criginal);

70.

71,

72, Puring the first half of 1998, PolyGram authorized 118 operating companics to scll
3T1 at a mid price, provided that the discount was supported by an appropeiate advertizing
campaign. Memo Cloeckaeri to Classical MDs (Aprif 10, 1998) (UMGO03073) (SIX 101 )
Memo Cloeckaert to Classical MDs (April 21, 1998) (IMGO00478-481 at 479-481) (STX 104);
Memo Greene to European Classtcal MDs (April 29, 1998) (UMGO03058-061 at 058} (STX 1104,

73, In 1998, Poiv(Gram’s operating companias forecast substantial additional sales of
3T1 if they were permitted to discount and advertize. E-Mail Marnier to Greene (March 6, 199%)
(UMGDO0054) (SIX 86) (sales of 30,000 to 50,000 units in France durng a (hrew-momth
campaign if discounting were allowed; 10,000-15,000 units if discounting werc prohibited);
Closckaert Tr. 57-58 (STX 152) (PolyGram France forecast that by reducing price of 3T1 from top
to mid price level, could increase sales by eight or ten times); Decca Campaign Overview
(UMGH03453-455 at 453) (81X 5) (if 30,000 English pounds were spent, then there would be
40,000 additional units sold in the United Kingdom); Stainer Tr. 38 (STX 164) {in Unitad
Kingdom, PolyGram ran a campaign advertising 3T1 as “Three Tenors For Twe Fivers™),
Cloeckasrt Tr. 81 (57X 152) (during 1998, PelyGram temporanly decreased price of 3T1 in
Furope with purpose and effect of increasing sales).

T4, During the first half of 1998, PolyGram estimated that it would sell 200,000 units
of a record by Pavarotti releaged in the United States ifit advertised the album on television, and
100,000 units if there were no television advertising. E-Mal Barbero (March 24, 19938)
(UMGO00337) (SIX 97).

The Challenged Restrainis are Outside — and Not Reasonably Related to —
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67.  Between July 1994 (release of 3T2) and August 1998 (moratoniun), a muinber of
agpressive and successful marketing campaigns were run separately by Wamer and Polygram to
increase sales of their respestive Three Tenors products.  Hidalge Tr. 40 (53X 150) {Wamer's
campaign for 3T2 during 1994 was “most impressive campaign that I have seen in my days™).

68 Prcc discounting was a key component of the marketing campaigns for 3T1
{PolyGram) and 3T2 (Warner).

a. Hidalge Tr. 44-43, 48 (51X 156) (during 1994, PolyGram Spain discoun(ed 3T1
sigmificantly, lcading to mmch higher sales than previous year);

b. Stainer Tr, 38, 70-71 (3JX 164} (in United Kingdom doring 1994, PolyGram
offered 3T1 for “Under a Tenner{ a ten pound note), the decrease inprice ledto a
significant increase in sales);

. Meme Day to Caradine, {June 10, 1994) (3TEN0004762-767 at 705, 760) (SIX 25}
(in Australia, Polygram offered “massive price reductions” o1 3T1);

d. E-Mail Pifrnan to Still (May 23, 19373 (3TENJOQ11131) (8JX 61) (Polygram has
moved 3T1 from top price to mid-price and “witl probably go even lower W ry 1o
counter any initiatives that we take™);

2. Marketing Information (June 24, 1996) (3TENOOO4SE3-986 at 983) (31X 48)
{PolyGram offered 3T1 at rad pnee in many markets).

69,  Adveriising was also an important component of these marketing campaigns for
Three Tenors producis,

a. Hidalgo Tr. 20-21 (51X 136} {PolyGram’s advertising [or 3T1 during 1990 ted to
higher aales);

b. Stainer 1r. 10-11 {(SYX 164) {during 1994, Warner advcrtised 3T2 in posters, press,
and television “to mform or communicate to people the availability of the album
and to communicate the benefits of the album™)

c. Stainer Tr. 17-18 {8JX 164) {to avoid diversion of sales to 3T1 during 19985,
Wamer tried to malke sure that iis marketing was betier than competitor — better
trade positioning, better advertising, remind consnmers that this was the more
recent concert).

d. Memo Germaise to Baruch (March 12, 1896) (3TEN00010826-827 at 820} (SJX
44) (Warmer launched a major television campaign when the Tenors performed in
New York in July 1996).
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the Collaboration Between Polyeram and Warner

75, PolyGram’s nghts to 3T1 pre-date the PolyGram/Warner collaboration and were
not part of the integration. The Thrze Tenors/1598 Concert/License Agreement (Dae_ 19, 1997)
{3ITENOM0475-484 at 482-483) (STX 79}

76,  Wamer's nghts to 3T2 pre-date the PolyGram/Warner collaboration and were not
part of the intsgration. 7d

77.  PolyGram and Wamner decided not to bring their catalog Three Tenors albums, 311
and 3T2, into the venture. The Concert/License Agreement specifically provides that PolyGram
and Warner retain the unconstraincd right to exploit the older Three Tenors recordings. 7d.

78.  PolyGram’s U.5. marketing operation was not invelved in the 3T3 collaboration.
Gore Tr. 59 (SJX 154) (no one from Warner consulted with the Presidem of Polygram Ciassics in

the Uneted States about marketing the 1998 album}.

79. PolyGram’s LS. distribution assets were uninvolved in the distribution of 3T3.
Caparro Tr. 24-25 {(5JX 151}

The Moratorium YWas Not Necessary to the
Formation and Implementation of the Collaboration

80.  The Three Tenors moratorium was not necessary to the fonmation of the
PalyGrum/Wamer collaboration; was not necessary for the production of the Pas concert; was
not necessary for the creation of 3T3; and was not necessary to assure the distribution of 3T3 in
the United States. PolyGram and Wamer had already commiited to the 3T3 project well before
entering info the mentorium agreement. Compare The Three Tenorsf 1998 Concert/License
Agreement (Dec. 19, 1997) (3TEN0000475-484) (SIX 79) with Saintilan Notes (March L0, 1598)
(UMG(4122-4128 at 4126-4127) (SJX 91) (moratorium first agreed to tn March 1598); March
10 Meeting Notes (3TEN0008004-011 at 8009} {8JX 90) (same).

al.
g2.

83, In 1996 and 1997, PolyGram was anxious fo distribute 3T3 independently, with no
prospect of a moratorivm with Wamer. Hindocha to Clancy {Sept. 5, 19%0) (UMGHNN486-492 at
87-88) (81X 53); Kommerell to Roberts (Sept. 17, 1996) (UMG004669-674 at 669) (SJX 34},
Memo Roberts to Ames (Nov.12, 1996) (UMGO04679-687 at 679) {8IX 57).
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84.

85.  Other music companies also were interested in distributing 3T3, with no prospect
of a moratorium wilh PolyGram and Wamer. Memo Caradine to Lopez (July 25, 1996)
(3TENG0004282) (STX 50) (noting “MCA’s interest in the 1998 project”).

The Moratorinm ¥Was Not Necessary for the Parties’ to Becover their Invesiment

g5, Respondcnts estimate that the moratonum made only a small contributien to the
financial suceess of the PolvGram/Warner collaboration. Ordover Report 9 33 (SJX 170); Stamer
Tr. 46, 50-51 (81X 164) (possible discounting of 3T2 by Warner had no affeet on sales projections
m United Kingdom); Saintilan Tr. 105-06 (SIX 163) (anticipated diversion of sales to 3T1 and
3T2, abzent a moratorium, was “not a lot™; no cforl at quantificaiion at PolyGram).

87.  Disappointing salcs of 3T2 arc probably attributable te the “tiring of the concept
more than anything else.” Cloeckaert Tr. 73-74 (STX 152); see also Stainer Tr. 74 (31X 164)
{*the repertoire had nothing significantly new, the act itself came across on television as shightly
formulaic”); Hidalgo Tr. 60-61, 91 (81X 156) (“they are not adding anything which 15 exciting . . .
Ag a matter of fact, I am sure that if | play the record . . . different records tor some people, they
wouldn't be able 1o distinguish which is which . . .”); Samtilan Tr. 35-36 {8JX 163 (failure to
achieve sales cxpectations was “probably due to the fact that it was a formula being repeated for
the third time™.

The Moratorinm Was Not Necessary 10 Avoid Cunsumer Confosion

88.  Therc is no cvidence of consumer confusion relating to any of The Three Tenors
produets. Stainer Tr. 42-43 (SJX 164) (in United Kingdom, PolyGram was ot concerned about
confusion “becanse this | 3T3] was the new album, and this was the album that the record trade
would focus on a new album. If you walked into a major supermarket, this was the onc that
wotld have been racked out in the chart racks.”); Stainer Tr. 17-20 (STX 164); Hidalgo Tr. $4-84
{(8JX 156) (PolyGram executive explained that assertion zbout consurner cotifnsion is
“speculation’™); Saintilan Tr. 20, 81-82 (SJX 163) (PolyGram did no consumer rescarch regarding
Three Tenors project; i [confusion} was simply a concermn.™; canmot gnantify potential lost sales),
Green Tr. 193,195 (SIX 155) (Respondents’ designated Rule 3.33{c) witmess on efficiencies
testified that claim of consumer confusion “was speculation,” and thai he cocld nol say what sori
of confusion may arisc).

_ £9.  PolyGram and Warner were free to design packaging for the 1998 Three Tenors
products that was distinet from, and would not be confused with, the older Three Tenors products.
Saintilan Notes {(March 10, 1998) (UMG004122-128 at 122-123) (S1X 91);
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90,  Ascarly as JTanmary 1998, PolyGram recoznized the desirability ol designing
packagmg for the 1998 Three Tenors products that was “as difierent as possible from the two
previous releases.” Sambilan Notes (Jan. 29, 1998} (UMG003282-289 at 284) (SIX 83); Minutes
(Fch. 9, 1998} (LIMGOQO371-373 at 372) (3TX 83).

91,  PolyGram and Warher were free to design a marketing campaign that would create
a umque identity for 3T3 in the minds of consumers, thus eliminating the potentiat for confusien.
Rebuital Expert Report of Catherine Moore § 2 (51X 167) (YL conclude that it was not necessary
for Polygram and Warner to agree not to discount or advertise the 1990 and 1994 Three Tenors
albumns in order to achicve an effective launch for the 1998 Three Tenors album. A sound and
effechive marketing strategy for the 1958 album could have been developad that did noi depend
upon reduced competition trom the catalog Three Tenors products during the launch period™).

92.  Music retailers have the incentive and ability to display their Three Tenors
products in a manmer that wiil not confise thetr customers. Saintilan Tr. 83-84 (3TX 163).

93,  PelyGrum encouraged retailers to display products in a manmer that was not
confusing to consumers. Generally, the confusing display of albums was not a problem for
PolyGram. Caparmo Tz, 70-71 {8IX 151).

94.  The cover art for 3T1 features a group portrait of the Tenors and conductor Zubin
Mehta. Compact Dise: “Carrveras, Domineo, Pavarowi, Mehta: The Three fenors in Concert™
(1990) (SIX 1).

95, The cower art for 3T2 features Dodger Stadium at mght. Floating abovc the
stadium are pictures (head shots) of the Teners and conductor Zubin Mehta, Compacr Dize:
“Tihor Rudas Presenis Carveras, Dominzo, Pavarotti with Mehia: The 3 Tenors in Concert
79947 (STX 2).

06, The ¢over art for Warner's Weorld Touwr edition of the 1994 Three Tenors athum

features a group portrait of the Tenots and conductor Zubin Mehta, Cover of Speciat Edidon
World Tour CD {May 2, 1956} (3ITENOOOUS034) {5JX 3).

97.  Thecover art for 3T3 feanires the Eiffel Tower at night. Floating above the Eiffel
Tower are pichares (head shots) of the Tenors and conductor James Levine. Compact Disc:
“Tibor Rudas Presents Carreras, Domingo, Pavaroiti with Levine: The 3 Tenors Paris 1998."
(31X 4).

98.  Significant discounting of 3T1 and 3T2 could have helpad (o differenitale these
products from the new Three Tenors release. Saintilan . 91-92 (8]X 163) {discounting need not
lead to confusion if products are displayed appropriately at retagl).

99,  Advertising campaigns on behalf of 371 and 312, emphasizing the distinctive
fealures of these older albums, could have helped to differentiate these products from the new
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Three Tenors release. Marketing Information (June 20, 19940 {JTENOO01 1249-255 at 254) (SIX
27);, Memo Pitman lo Andry ef ol (Aung.l, 1994) (3TENCOOL1E06-11125 at P1108} {STX 30);
Saintilan Tr. 91 {SIX 163) (confusion concern relates to retml display of product).

100, In 1394 with the release of 3T2, and thereafter, Poly(Gram and Wamer used the
ordinary tools of marketing to create unique identities for their respective products and succeeded
in avotding consumer confusion, Stainer Tr. 12-13; 19-20 (81X 164) (Warner was not concerncd
ghout confusion durnng 1994; packaging is different; cover art is different; titles are different;
images are different); Hidalgo Tr. 18-1%; 22-24 (81X 156) (“[IJt was very clear for Wamer's [in
1994] that they had to distinguish very clearly from the 1990 i order not to confusc people, and [
remember that the campaign they did was rather specific on that, so according io the publicity they
didl, it was particularly impossible for the customers to confuse.™). '

161, Choosing among the three albums featuring the Three Tenors can hardly be mors
confusing for consumers than, for example, choosing a Frank Sinatra album. The on-line music
sgller Amazon.com lists over & hundred Frank Sinafra albums, offered by several different music
companies. Amazon.Com Music 3earch Results (Frank Sinatra) (Feb. 7, 2002) (SIX 171).

The Moratorivm Was Not Nocessary to Achieve 8 Commercially Sound Marketing Strategy

102, Itisnot uncommen for a recording artist to switch labels, with the result that the
company rclcasing the artist™s new album may be required to compete with the compaiy
thatributing the artist’s older {or catalog) albums. Caparto Tr. 76 (81X 151) (“artists juinp labels,
contracts cxpire™y; Constant Tr, 7 (SJX 153) ("It happens all the ttme in the music businzss .. . )

1003, There are many examples ol artists switching labels. Caparro Tr. 74 (5JX 151)
{Elton John, Willie Nelson); Kopecky Tr. 59 (S8IX 138) (Sarah Brightinan); Gore Tr. 63, 68-69
{S3TX 134) (Miles Davis, George Benson, Sarah Brightman, Peter White, Keith Tarrent); Clocckaert
Tr. 12425 (81X 152) (Rolling Stones, Janet Jackson); Roberts Tr. 91-92 (STX 162) (Nomingoa,
Carreras, and Pavarotti recording individually).

134,  In the classical music sector, many artist contracts are short in duration and refer
only to specific recordings. As a consequence, the company releasing the artist’s new album may
be different from the company distributing the artist’s older (or catalog) albums. Seagram
Company Ltd. Form 10-K (June 30, 2000 (pp. 3-5) (8JX 172).

105, A sound and effective marketing strategy for the 1998 Thrae Tenors album could
have been developed that did not depend upon reduced competition from the catalog Three Tenors
products. Rebuital Expert Report of Catherine Moore § 2 {3JX 167}, Cf Caparro Tr. 78-80 (5JX
151) {marketing effort for new Willie Nelson albem focused on that album, not competitor’s
catalog albumas); Caparro Tr. 80 (SJX 1531} (“consumer interest iz first on what’s new and fresh
and today™y;, Kopecky Tr. 5% (SJX 158) (not concerned that catalog may cannibalize artist’s new
releage; “a new release just out performs a catalog title, that’s just the nature of the busincss™).
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106,  When issuing a new album, a music company may at the same time promote older
ajbums in its catalog by the same artist to achieve “wind sales.” Gore Tr. 96 (8JX 154). In recont
years, Island Defjam, a label owned by Universal Music Gronp, has 1ssued two albums by pop star
Timmy Buaffet. Buffet's older, catelog albums are owned by MCA, a sister label] also vwned by
Umversal Music Group. En copnection with the release of the new Buffet albums, Island Defjam
did not coordinate with MCA the marketing of the older Buffet albums. Caparre Tr. 73-76 {5TX
151).

Respondenis’ F idipg Defense is Insuflicient

107.  That advertizing for onc product may benefit another company’s product is a
“ubiquitous” phenomenon. This generally does not lead finms to cease advertising. Rebuital
Expert Report of Stephen Stockum 9 16 (51X 169); see also Wind Tr. 125-127 (SIX 165).

108.

109, PolyGram's advertising expenditures in support of 3T3 outside of the United States
were also unaffecled by the moratorivin. Saintilan Tr. 83-89, 139, 194-935, 201-02 (57X 163},

11¢. No witness testified that the moratorinm was necessary to prevent free nding.
Indeed, none of witnesses designated by Polygram, under Commission Rule of Practice §3.33{c),
to address efficicncy defenses identified free riding as a relevant concern. See Koberts Tr. 4, 56

(SIX 162>,

111.  Chnstopher Roberts. the President of PolyGram Classics & Jazz and one of these
Rule 3.33(c) efficiency witnesses, testified that he did not know whether discounting and
promotion of older Three Teners products during the meratorinm peried would have any effects
on advertising, sales, markcting strategy or marketing expenditures. Roberts Tr. 50-56 (81X 1462).

112. A common method of addressing a free rider problem associated with adverlising
is to ensure that all those who benefit from such advertising contribeete toward the funding for the
advertising. Rebuttal Expert Report of Stephen Stockum 4 25 (SJX 169).

113,  Warmner and PolyCiramn did in fact agree to share the cost of advertising and
promoting the 1998 Three Tenors album in the United States, on a 50:50 bams. The Three
Tenors/1998 Concert/License Agresment (Dec. 192, 1997) (3TENOGOO4T75-484 at 478479 {5JX
79). The consumer hamm that is purportedly caused by free-riding — reduced incentives 1o
advertisc — is remedicd. Rebattal Expert Report of Stephen Stockum 9 25 (SJX 169).

114.
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PART II: RESPONSE TO RESPONDENTS®' STATEMENT OF MATERIAL FACTS
AS TO WHICH RESPONDENTS CLAIM THERE 18 NO GENUINE DISPUTE

Cornplaint counsel hereby responds to each of the statements in Respondents” Statement
of Material Facts as 1o Which Respondents Contend There is No (Genuine Issue. Respondents’
statcments arc re-printed hersin in nalics.

L The conduct alleged in this case arose in the context of a pro-competitive joint
venture between PolyGram and Warner Music Group (" Warner ") for the distrifution of new
Three Tenors products, incleding the 1998 album of @ Three Tenors concert in Parts in July
1998 See Complaint Counsel's Status Report and Statement of the Cc:i?se, In re PolyGram
Holding, Inc., et al., No. 9298 (FTC), filed Nov. 27, 2001,

Response to 1:

Disputed in part. Complaint counsel does not dispute that the agreements between
competitors PolyGram and Warmer to Gx minimwm prices and to forge advertising, as alleged in
the Commission’s Complaint, were contemporaneous with a collaboration between Polygram and
Warner. However, complaint counsel conlends thal the challenged agrt:;t:m::nts applied to
products that were ontside the collaboration. Complaint counsci further énntﬂnds that the
challenged restraints were not rcascnably necessary to the formation or efficient operation of the
coliaboration. See Complaint Counsel’s Separste and Concise Statement l?f Materizl Facts as to
Which There Is a Genuine Issue for Trial (Part I) (“CCS™)y 175114, suprie; Response to
Respondents” Statcment of Material Facts As to Which Respondents E'lain:l' There Is No Genuing
Dispute ] 10-12, infra. |

In addition, complaint counsel objects to Respondents’ Statement 1 becanse it containg no
factual citation in support of the contentions. In parlicular, there 13 no facinal support for the
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contention thar the collaboratinn hetween Polygram and Warncr was a “pro-competitive joint
venture.”

2. Two Three Tenors albums were released prior io the jc:l;"rrr venture: PolvGram’s
1000 Three Tenors album and Warner s 1994 Three Tenors album.

Response to 2t

Naot disputed.

3 The gencral ferms of the joint venture between PolyGram and Warner for the
creation of products relaring to the 1998 Three Tenors concert are set forth in a document colled
the “Three Tenors/1998 Concert/License Agreement” (the "Concert/License Agreement "),

Response (o 3;

Disputed in part. Complamt counsel does not dispute that Warmer and Palygram entered
into the Concert License/Agreement. However, compiaint counsel disputes the claim that this
written contract sels forth only the “general terms™ of the parties” collaboration. The
Concerl/License Agreement “constitute[d] the understanding between [Warner] and [Polgram)]
with respeet to the recording and exploitation of the performances™ of the Three Tenors at a
concert in Paris, France in July, 1998, The Three Tenors/1998 Concert/License Agresment (Dec.
19, 1997) (3TENGOG0475-484 at 473) (STX 79).

4. Linder the ConcertiLicense Agreement, Poly(rram obtained the right to distribute
the producis of the Three Tenors joint venture outside the United States, and Warner obtained the

rieht to distribute those products within the United Staies.
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Response to 4:

Disputed in part.

Per
the terms of the Concert/License Agreement, Warner sub-hcensed o PolyGram the right to
exploit the 3T3 Rights in all terntones outside of the Unite States. See The Thres Tenors/1998
Concert/License Agreement J2(b) (Dec. 19, 1997) (STENOOD00475-484 at 476} (SIX 79).
Warner retained, for the United States, the audio, video and television mehts that it oblained from
RPL. See The Three Tenors/1998 Concert/License Agreement T 2(a) (Dee. 19, 1997)
{3TENOO000475-424 at 475) (SIX 75}

Complaint counsel also abjects to Respondents” Statement 4 hecause it is a statement that
is unsupported by any citalion o the record.

5. Under the Concert/License Agreement, PolyGram and Warner agreed to cooperate
in creative issues relating io the venture, such a5 the selection of the songs lo be included on the
1998 dibum. KA. % 4. The contract specifically required PolyGram and Warner to “ronsult and
coordingte” with ope another regarding “all marketing and promotion activities” relating to the

Jjoint venture., Id.
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Response to 5:

Dispated. Both senlences of this contention are disputed. PolyGram and Warner did not
have control over the selection of songs to be included on the 1998 Three Tenors album, Warner,
with the knowledge and express acquicscence of Polygram, ceded to concert promoter Tibor
Rudas the right to determine the repertoire for the album.  E-Mail Hoffman ta Roberts &7 &f. (Tune
6, 1997) (UMGQ01694) (STX 62). The final coniract between Wamer and Tibor Rudas provided
thal Rudas “shal] deterntine the musical compositions to be embodied on the Artist Masters.”
Rudas shall “consider in good faith™ Warner's suggestons as to repertoire, and shall pass such

suggestions on to the Tenors.

Complaint counsel dispules the second sentence of this Statement because it is mislcading
and incomplete. The Concert/License Agreement provides that Wamer and PolyGram are
separately responsible for developing and implementing marketing plans [or their respective
{erritories, and that neither party had the right to approve or disapprove the other’s marketing
plans. The Three Tenors/1998 Concert/License Agreement 94 (Dec. 19, 1997}, (GTENOOM04TS-
484 at 477) (81X 79). The concultation regarding marketing and prometion activities was limited
to those activities undertaken “in connection with the exploiiation of the {3T3] Righis ... See Id.

al ¢ {(cmphasis added). The “Righls” were defined to include only the audio, video and
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television rights associaled with the live concert in Paris, France in July, 1998. See /4. at
Iniroductory Paragraph and 1. The term “Rights” does not inclunde the 1950 and 1994 Three
Tenors albums. In a separate provision of the contract, the parties exphcitly agree that Pely(Gram
and Wamer would be permnitted to “continuing to exptont” their older, catalog Fhree Tenors
albums. See fd at 9.

For the essential terms of the collaboration between Wamer and Polygram, see CCS 1123-
24, supra.

5. The revenue sharing provisions of the Concert/License Agreement provided that
each party would be entiled to a fifh-percent rovalty on any net profiis derived ﬁ‘_am sriles of any
products made pursuant to the vennere, Id Y, 3(a).

Responsc to &:

Disputed as confusing and unclear. Warner and Polygram agresd that they world share
cqually all costs, profits, and loases “derived from the exploitation of the [3T3] Rights,” including
any “Recompilation” album such as a Greatest Hits album or Box Set. See The Three
Tenors/1998 Concert/License Agreement § 5(a) {Dec. 19, 1997) (3TENO0000475-484 at 478)
(STX 79).

7. The Concert/License Agreement required that the purties use the foint venture as
the exclusive vehicle for the release of new Three Tenors products until June 1, 2002, 4.9 9.

Disputed as confusing and unclear. The Concert/License Agreement prohibited
PolyGram and Wamer from separately releasing any product embodying a joint performance of

the Three Tenors until Tune 1, 2002. New Three Tenors albums could be jointly distributed
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pursuant to the terms of the Concert/License Agreement. Sece The Three Tenors/ 1998
Concert/License Agreement Y9 {Dec. 19, 1997) (3TENGOCO0475-484 at 482) (STX 79).

& The Concert/License Agreement aflowed the parties to continue distributing the
1990 and {994 Albums. Id.

Dispuated as misleading and incomplete. The Concert/License Agreement explicitly
stated that, despite the restriction on the separate release of new Three Tenors products, “Nothing
conlaimed in this paragraph 9 shall be consirned to prohibit {a) Warner from continuing to exploit
the 1994 Album or {b) Polygram from conlinuing to exploit the 1990 Album.” The Three
Tenors/ 1998 Concert/License Agreoment § 2 (Dee. 19, 1997) (3TENOOOOOE75-484 at 452-83)
(81X 79). That 1s, the Concert/License Agreement contemplated not only the continued
distribution of the 1990 and 1994 Three Tenors albums, bat that such distribution should continne
wilhout Testraint.

9 In developing their markefing plans for the 1998 Three Tenors album, PolyGram
and Wayner discussed restrictions on discounting and promaoiion of the 1990 and 1994 Albums
during the period surrounding the release of the 1998 Aibum. For purpases of this motion,
PolyGram assurtes that these restrictions — which were referred o as the "moratorium " — were
agreed to and implemented.

Disputed in part as riisleading and incomplete. Complainl counsel does ot dispute
that restrictions on the discounting and advertising of catalog Three Tenors albums were agreed to

and implemented by PolyGram and Warner.
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Complaint counsel also objects to Respondents” Statement 9 on the ground that 1t contains
no citation to the record.

i

Response to 10:

Disputed. The 1990 Three Tenors album has been continuously marketed by PolyGram
from 1is release in 1999 through to the present day. The 1994 Three Tenors album has been
continucusly marketed by Warner from its release in 1954 through 1o the present day. The 1990
album remained one of the top 5 sefling classical albums cach year fmm 1991 throngh 1996, and
was a top 10 scller in 1997, The 1994 album was in the top 5 from 1994 {_hrﬁugh 1096, and
finished as the 12% best-selling classical album in 1997. The Year in Mnsz‘lc, Top Classical
Afbums, Billboard Magazine {Dec. 21, 1991) (SIX 146); The Year in Music, Tup Classical
Afbums, Billboard Magazine (Dec. 26, 1992) (SIX 147); The Year in Music, Top Classical
Albums, Billboard Magazine {Dec. 25, 1993} {8JX 148); The Year in Music, Top Ulassical
Albums, Billboard Magazme {Dec. 24, 1994} {SIX 36); The Year in Music, E_T op Classical Albums,

Billboard Magazine (Dec. 23, 1995) {(SIX 41); The Year in Music, Top Clussical Albums,
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Billhoard Magazine {Dec. 28, 1996) (SIX 38); The Year in Music, Top Classical Albums,
Billhoard Magazine (Dec. 27, 1997) (SJX 30).

i1

Respoose to 11:

Disputed. The principal motivation for the moratorium agreement was to provent the
older Threc Tenors album from competing with the 1998 Three Tenorm album. Thus, i a wirillen
confirmation of the terms of the moratorinm agreement, PolyGram’s representative explained:

*We believe that without any firm agreement between our two
comparies, there wili be unrestricted price competition on the 1994
and 1994 alburms and videos, which will damage sales of the new
release. Thus to protect our massive investment, we beliave in the
principle of 4 worldwide moratorium on discounting and promoting

the previous albums and videos fo create a windew for the new
release.™

(Letter Saintilan to O"Brien {July 2, 1998) (3TEN00G0012-014 at 012) (8JX 136).
Another contemporanous decument explained that “there is concern at a senior level in

PolyGram and [Wamer] . . . that agpressive promotion of the earlier [Three Tenors] albums may
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have = partially substitetional effect on sates of lbe new album ™ A Note on the Original Three
Tenors Album (UMG SE 00033 {3JX 7).

Rand Heffipan, al the time of the moratoriam the head of business affairs for Polygram
Helding, Inc., explained the moratorium as follows: “The fegling was that both we [PolyGram]
and Wamner were investing a lot of money so that the 1998 album could exist. And it was
necessary fo protect that investment when we had — we and ‘Warner together had related product
that conceivably consumers might buy instead.” Hollman (Jan. 31, 2001) Tr, 47 (STX 157).

No witness testified that the moeratorium was “neccssary” to “prevent the parties® operating
comnpanics from free riding.” Indeed, none of witnesses designated by Polyoram, under
Commission Rule of Practice §3.33(c), to address efficiency defenses identified free riding as a
relevant concern, See, eg., Roborts Tr. 4, 56 (S8TX 162). Chnstopher Roberts, the President of
Uruversal Classics and Jarz and one of these Rule 3.33(¢) efficiency witnesses, testified that he
did not know if there would have been any effects on advcertising, sales, marketing strategy or
marketing expenditures if there had been discounting or promotion of elder Three Tenors
products during the moratonum pened. Robeorts Tr. 50-56 {SJX 152}. Former Polygram
employee Paul Saintilan specifically testified that the marketing budpet for the 1998 Three Tenors
album had heen set in January, priof to the moratorium agreement, and that it would be vnaffected
by whether the carlier albums were discounted or promoted at the time of the release. Saineilan

Tr. $8-89 (STX 163).



Complaint counsel alse disputes the contention that the moratorium wes necessary to
remedy “consumer confusion.” First, ne evidence of actual eonsurer confusion has been
presented by the Respondents. Siainer Tr. 42-43 (81X 164) (Executive not concernad at all that
censumers woeuld be conlused about which Three Tenors album was the new alhum that they had
seen advertised); Hidalgo Tr. 84-85 (51X 156} (Executive claimed that assertion about consumer
confiigion 15 “speculation™ and that he did not do anything to try to aveid confusion smong the
albums}. Respondents simply propose that consumer confusion may oecur. Green Tr.193-195
{3IX 1533) {(Respondents’ designated Rule 3.33(c) wiiness on efficiencics testified that claim of
consumer confusion “was speculation,” and that he could not say what sort of contfusion may
arise). Second, Mr. Saintilan, the principal fact witness that proposed consumer confusionasa
justification for the mm;atm-ium, conceded that the agreement to fix prices was not necessary in
order to avoid consumer confision. Saintilan Tr. 92 (SYX 163). Third, Mr. Saintitan testified that
retalers have a motivation to avoid consumer confusion, and in fact take steps to avoid this
confision. Saintilan Tr. 82-83 (81X 163); see aiso Rebuttal Expert Repott of Dr. Stephen
Stockum 30 (8)X 169). Fourh, Polygram and Warmer could have dispelled any potential
confusion by makmg the 1998 Three Tenors album more distinet from the carlier releases.
Possible strategies included arranging for a more distinet repertoire, including a guest performer at
the concert, and designing a more distinet packaping. RebuttaJ.Expcrt Report of Cathering Moore
M2, 5-12 (SIX 167); Roberls Tr. 25-26 (SIX 162),

For a further discussion of these issues, see CCS [ 88-101, supra.

Complaint counsel dispute the contention that the meratorium was necessary to protect the

“Three Tenors brand,” First, no witness testifled that the purpose of the moratorivm was to
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protect the “brand.” Second, the term “brand” can only refer to products controlled by a single
firm. Wind Tr. 77-79 (8JX 165). Accordingly, similarities notwithstanding, 3T1, 3T2, and 3T3
are oo 2 single brand, Third, Respendents and its wilnesses have olfered no cohercnt explanalion
of why discounting and prometional activity surrounding the release of 3T3 mpure the alleged
brand, Fourth, a sound marketing sirategy could have been developed that did not injure the
alleged brand and that was less restrictive of competition than the moratorium. Rebuttal Expert
Report of Catherine Moore §12,3-12 (3JX 167).

12, PolvGram's expert witnesses — Prafessors Janusz Ordover of New York University
fan economist} and Yoram Wind of the Wharton School at the University of Pennsvivania fa
marketing expert) — have opined thai the proposed moratorium was reasonable in the context of
the Three Tenvrs joint venture and rhal its competitive effects, if any, are uncertain without a fufl
reele of reason inguiry. See Expert Report of Janusz Ordover at 3, 12-20, Expert Report of Yoram
Wind ar 16-74.

Respnnse ta 12:

Disputed. Complaint counsel disputes the conclusions advanced by Poly(Giram’s expert
witnesses.

1 he moratorium is unreasonabiy anticompetifive becanse, fnter alia: (1) it placed restraints
on products outside of the collaboration; (2} it was not reasonably necessary o the formation or
efficient operation of the joint venture; (3) the efficiency justifications proposed by Respondents
are pretextual; and (4) the alleged marlct failures identified by Respondents could have been
remedied through less restrictive means. See CCS Y 75-114, supra, and Complaint Counsel’s

Memorandim of [aw in Opposition to Respondents’ Motion for Summary Judgment Section IV.
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Complaint counscl also objccts to Respondents” Statement 12 on the ground that it is an
assertion of law, not fact, and as such [s not appropriate for inclusion in a statement of
uncontested material facts.

13 Az amatter of low, an alleged restraint adopied in the context of a joint venture is
subject to rule of reason analysis if fa) itr anticompetitive effect in a relevant market is not
obvious, or (k) there is a plausible procompetitive justification for the restraint. See California
Demiad Ass'mv. FTC, 326 U8 736, 771-81 (1995}

Responsc to 13:

Disputed. Complamt counsel objects to Respondents” Statement 13 on the ground that it
is an assertior of law, not fact, and as such is not appropriate for inclusion in a statement of
uncontesied material facls.  Notwithstanding this objection, complainl counsel avers thal
Respondents misstate the holding of Califerniz Dental Ass'mv. FTC. See Complaint Counsel’s
Memorandum of Law in Opposition to Sunmmary Judement Section 1V(B).

i4. Az amatier of law, the anficompetitive effects of the proposad moratorium qre not
afviaus.

Response te 14:

Disputed. Complamt counsel objects to Respondents” Statement 14 on Lhe ground that it
is &n assertion of law, not fact, and as such is not appropriate far inclesion in a statement of
uncontested material facts. Notwithstanding this objection, complaint counsel avers that the
anticompetitive effects of an agrecment to fix minimum prices and to forgo advertising are
intwitively cbvious. The conclusion that such agreements are likely to have anticompetitive

effects is supported by the easc law, economic theory, and empirical research. See Complaint
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Counsel’s Memorandum of Law in Opposition to Summary Judgment at 1VA-D; Expert Report of
Dr. Stephen Stockum ) 6-10 (SIX 168).

f5. Az a matier of fact, Complaint Counsel has nof alleged that the proposed
moraiorium had an anticompetitive effect in any relevant market, and thelfr economist has ot
conducted any analysis of the competitive effects, if any, of the propesed moratorium, See
Stockum Depo. Tr, at 42:22-43:16.

Response to 13:

Disputed as misleading. Complaint counzel alleges that the elﬁ'act of the moratorium
“was to restrain competition unreasﬁﬁably, to increage prices, and o iré}jurc consumers.”
Complaint 16 (S)X 149). Complaint counsel contends that the competitive effects of the
moratorium can and should be judged on the basis of a per se or ahbra\riat.ed ruie of reason
analysis. Complaint counscl is not required to allege the boundanes of the relevant market, or
offer a “full rule” of reason analysis of the anticompetitive effects of the price-fixing agreement
and advertising ban that constitute the moratoriom. |

i6.  As amatter of law, PolyGram s pro-competitive justfﬁcafi{}ns for the proposed
moratorium are plausible.

Response to 16:

Disputed. Complaint conunsel objects to Respondents” Statemen[li 6 on the ground fhat it

'

is an assertion of law, not fact, and as such 13 not appropriate for inclusion in & statement of
uncontesicd material facts. Notwithstanding this objection, complaint couhﬂel avors that

Respondents misstate the applicable law. See Complaint Counsel’s Memorandum of Law in

Cpposition to Summary Judgment Sections I and IV.
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17 As a mater of fact, Complaint Counsel’s own economist has conceded that
PolvGram s procompetitive Justifications for the proposed moratortum are “af least plansible.”

Response to [7:

Disputed. Dr. Stockum has dotie nothing more than state that it is “plausible”™ that,
becanse advortising may generatc consumer traffic, some consumers drawn to record stores by
advertising for one product may purchasc a competing produnct mstead. However, he opines that
this “spifiover effect” does not harm consumers. “Free riding (in the sense of one firm henefiting
from: the expeditures of a rival) appears to be ubiquitous in the recorded music industry— as it is in
many other contexts . . . Clearly, more than the mere potential for free riding must be necessary in
order to justify restrictions that have ¢lear and setious anticompetilive potential. . . . It is commeon
for advertising and other promotional activity to beneflt a competitor difforent from (and in
addition to) the firm that fundad the advertising. Despite this spillover éffect, American
consameﬁ are inundated with adverhsing.” Rebuttal Expert Report of Dr. Stephen stocknm
M16-17 {(STX 169).

Respondents have provided no citation to the Record to support their contention; however,
the only place in his deposition where Dr, Stoclmm uses the word “plausible”™ is where, consistent
with the opinion cited above, he explains that “the types of spillovers” that Respondents use to
justify their price-fixing agreement “are common™ in the recorded music industry. Stockum Tr.
154 {SIX 1644). As Dr. Stockum explains, the fact that there is “some plawsible spillover effect,
does not in and of itself justify what wonld otherwise be an anticompetitive agreement.” I

Az is clear from Dr. Stockum’s testimeny, Dr. Stockum {and compliaint counsel) deny that

this ahservation is a procompetitive justification for the moratoriwm. There iz no evidenee that,
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absent the moratorium, the petential “spillover” from advertising identified by Respondents wonld
lead to consumer harm; further, to the extent that consumer harm is threatened, there are remedies
significantly less restrictive than price fixing and a ban on advertising. Rebuttal Expert Report of
Dr. Stephen Stockum Y17-32 (81X 169).

Complaint counscl also objects to Respondents’ Statement 17 because it contains no
citation to the record. Finally, complaint counsel object to Respondents” Statement 17 as
misigading because the termns “plaunsible efficiency”™ and “procompetitive justification™ are legal
conclusions, defined by the case law. The cconomic meaning of such termis may be different.

18, As a matter of law, the proposed moratorum s subject to analysis under the full
rule of reason und cannot be evalugted under the abbreviated forms of antitrust unalysis urged by
Complaint Counsel.

Response to 18:

Disputed. Complaint counsel objects to Respondents’ Statement 18 on the ground that it
is an assertion of 1aw, not fact, and as such is not appropriate for inclusion in a statement of
uncontested material facts. Notwithsianding this objeclion, complaint counsel avers that
Respondents misatate the applicable law. Scc Complaint Counsel’s Memorandum of Law in
Cpposition to Summary Jndgment Sections I and TV

i9 Complaint Counsel have elected to forego any challenge fo the proposed

moratorinm under the full rule of reuson.
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Response to 19;

Not disputed, provided that the term “full rule of reason™ is nnderstood to refor to that
mods of antifrust analysis that mvolves, infer afia, formal definition of the boundaries of the
relcvant market coupled with an agsessmenit of Respondents™ market power., As a matier {'}f law,
thege izsues need nol aned should not e part of the Court’s competibive analysis of the Three
Tenors morateiiin.  See Conaplaint Counsel's Mﬂ]ﬂﬂ]'ﬂ]’l‘dﬂm of Law in Opposition to Sunmmary

Judegment Sections [T and 1V,

Respectiinlly Submitied,

i %zz/

offrcy M. Green
chn Roberti
Meiissa Westman-Cherry
Connsel Supporting the Complaint

Burean of Competition
Federal Trade Commission
Washington, D.C. 20580

Dated: Febroary i4, 20002
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

POLYGRAM HOLDING, Inc.
a corperation,

DECCA MUSIC GROUP LIMITED,

& corporation,
Dacket No, 9258

UMG RECORDINGS, INC,,

a corporation,
and

UNIVERSAL MUSIC & VIDED
DISTRIBUTION CORP.,
# COTpOTAtoN

DECLARATION OF JOHN ROBERTI IN OPPOSITION TO
RESPONDENTS’ MOTION FOR SUMMARY DECISION

1. Tam an attomey cmployed by the Federal Trads Comunission. l:_am admitted to practice
law n the State of New York, and am one of the complamnt counsel in ﬁe above-capticned
iligation, §

2. Pursuant to Pursuant to Rule 3.24(a){2) and 3.24{a}(3) of the Commission’s Rules of
Practice, 16 C.F.R_ §§3.24{(a}2) and 3.24{a)(3), I submit this declaration solely to bring before
the Court decuments and sworn testimony relevant o Complaini Counsat’s Opposition to
Respondents’ Meotion for Summary Decision.

3. The materials submitted to the Courl in the Appendix to Complaint Counsel’s Separate and
Coencise Statement Of Material Facts as to Which There is a Gennine Issue for Trial are lrue and

correct copies of the followmg:
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1990 Compact
Tenors m Concerl”
SIX 002 | 1994 Compact Disc: "Tibor Rudas Presents Carreras, Domngo, Pavarotti |
with Mehta: The 3 Tenors in Concert 994"
SIX003 | May02,1996 | Cover of Special Edition World Tour CD _
; wIA 004 | 1098 Compact Ensc: "Tibor Rudas Presents Carreras, Doiningo, Pavarotii
f with Levine: The 3 Tenors Paris 1998"
SIX 005 | Undated Decca Campaign Overviews: 3T3 & Pav & Friends: UK
BJX 006 ! Undated Decca Campaign Overviews: The Three Tenors (Original)
SIX 007 | Undated A note on the Original 1hree Tenors Album
SIX 008 | Undated Three Tenors 3 Investment Pre-Calculation; Summary of
. Contribution at Various Sales Levels
SJX 009 | Undated Adl-Time 3 Tenors Classical Operating Statement Summary: !
s February 1998 AH-Time to Date
{ SJX 010 | Undated Contract between Pavarotti, Carreras, Domingo, and Top Film
¢ SIX 01T 1 Qet. 23, 1989 Fax from Komrrerell to Harrold re. Pavarotti, Domingo, Carrceas in
) Omne and the Same Concert
SIX012 | Mar 27,1992 Letter from Constant to Franzen o
SIX 13 | Sep. 29, 1993 { Draft Contract between Resort Productions Ltd. and Decca
SIX 014 | Oct. 10, 1993 | Letter Contract: Television Program Agreement Amendment
S 015 Oct. 10,1993 | Contract: Videogram Licensing Agreement
SJX0le | Oct. 10,1993 Contract: Master Recording Licensing Agrcament
SIX 017 Jan (37, 1994 Letter from Kronfeld io Breslin
SIXDIS : Apr. 08, 1994 Press Release re, Wamer Music Group Companics Acquire
"' 5 Worldwide Rights for New Three Tenors Television Broadeast,
o i Album, and Yideo
SIX0D19 : Apr. 19,1994 | Letter from Lopez to Tagarro !
SIX 020 1 May 05, 1994 Letter from Laister and Turner to Tagarmo
SIX (21 May (9, 1994 Contract between Decca, Warner, and Resorts Production Lid.
81X 022 | May 10,1994 Memo from de Cottinges to Distribution i
P ol X 023 | May 17,1994 Memo from Rollefsen to Distribution
| SIX 024 | June 09,1994 Fax from Rigby to Distribution
i SIX 025 | June 10, 1994 Fax from Day to Caradine, Mansbridge, Pitman, and Laister with
attacluneris
SIX 026 | Junc 10, 1994 Memo from Carading to Murphy
SIX 027 | June 20, 1994 g-Mail ftom Pitman to Distribution
SIX 028 July 07, 1994 Letter from Cream to Andry
SIX 26 | July 11, 1994 Mcemo from Bledsoe to Distribution
SIX 630 | Aug. 01, 1994 Memao from Pitman to Distrfbution attaching Marketing Plan
| SIX 031 | Aug 07,194 Fax from Andry to Caradine rc. Three Tenors - Polygram _
: SIX 032 | Aug 26, 1994 Marketing Information for Three Tenors
$IX 033 | Scp. 09, 1954 Atlantic PDR, Report .
SIX 034 | Sep. 09, 1994 Atlantic PDR Repor _ O



'_':. N A g e R T R __._L‘_ ot Tl
[ SIX {]35 Sep. 15, 1594 Atflantic PDR Report .
SIX 036 | Dec. 24, 1994 The Year in Music, Billboard Magazine, Top Classical Albums,
| December 24, 1994
SIX 037 Tune 13, 1995 | Memao re. Marketing Infermation for 1994 3 Tenors Concert
SJX 038 | July03, 1995 Fax from Andry to Carading and Mansbridjr¢ with attachments re.
The Three Teoors World Concert Tour
5—5‘[?( 039 ! Oct 16, 1995 Memeo re. Marketing Information for 1594 3 Tenors Concert
. SIX 040 | Nov, 11,1995 | e-Mail from Focke to Pitman re. 3 Tenors World Tour 1996/7
RN | Dec. 23, 1995 The Year in Music, Billboard Magazine, Tﬂp Classical Albums,
) _ December 23, 1595
$JX042 | Feb. 01,1996 | Fax from Kommerell to Rudas
S]X 043 | Feb. 25, 1996 Memo re. Marketing Information for 1994 3 Tenors Concert |
SIX 044 | Mar. 12, 1996 Memo from Germaiss to Baruch re. The 3 Tenors -- Tuly 1996
SIX 045 | Apr. 02, 1996 Meme re. Marketing Information for 1994 3 Tenors Concert
; BIX 046 . Apr. 12, 19% Memo re. Markcting Information for 1994 3 Tenors Coneert
:- SIX 047 RESEREVED :
| SIX048 | Tune 24, 1996 | Memo re. Marketing Information for 1994 3 Tenors Concert '
SIX (M5 | Julv 10, 1996 { Letter from Kommerel] 1o Roberts re Pavarotti/Rudas Update
SIX 050 | July 25,1996 Memo from Caradine to Lopez H
SIX 051 July 29, 1996 Fax from Kommerell o Roberis
SIX 052 Aug. 0, 1995 MMemo from Cooper to Daly, Gold, Semel with attachment re. The 3
o ~ Tenors Breakeven Analysis
SIX 053 Sep. 03, 1996 " Memoa from Kommerell to Clancy re. 3 Tenors 3
- SJX 054 ¢ Sep. 17,1996 j Fax from Kommcrell to Roberts wilh attachment ]
. SIX (55 Sep.27,19% | Mcmo from Caradine to O'Brisn with attaclunmt
SIX 056 Ot 07, 1994 i Fax Memeo from Kommerell to Roberts re. 3 Tenors 08, Paris
S¥X 057 | Nov. 12,1996 Fax from Roberts to Amcs with attachment
SIX G533 | Dec. 28,1996 The Year in Music, Billboard Magazine, Top Classical Albums,
December 28, 1996
SIX 059 Apr. 14, 1997 "Memo from Hoffinan to Kronfeld re. The Three Tenors — Volume
: 3/Status
WX 060 ; Apr. 17, 1997 Memo from Roberts to Ertegun re. Three Tenors Three
|_SIX 061 | May23,1997 | e-Mail from Pitman to Stil
SIX 062 | June 06, 1997 e-Mail from Hoffman to Reberts and Clancy
| SFX 063 Aug. {7, 1997 Mem from Scott to O'Baen and Wild
SIX 064 | Aug. 22, (997 e-Mail from Mamier to Saintilan ]
SIX 065 Aug, 28 1997 Memo from Claney to Cook, Lawlan, and Hoffinan re. Three Tenors
3
" SIX 066 | Oci, 14, 1997 Contract: Videogram Licensing Agreement ]
i SIX 067 { Oct. 14, 1557 Contract: Television Program Agreement
SIX 06X | Oet. 14,1997 : Contract: Master Recording Liccnsing Agreement ]
| BIX 069 Qct. 22,1697 5 Memo from Wild to Erlegun, Aeroli, O'Bren
| SIX070 | Nov.07,1997 | Memo from Wild to Azzoli, Ertcgun, and O'Brien ]




| SIX071 NCIV 19 199? j Fax from Lisberman to Scott enclosing Draft Agreement betwveen
{ ! Polygram SA and Wamer Music Netherlands B.V.
SIX 072 : Nov. 2}, 1897  ° Memo from Hoffman to Approvers re. The Three Tenors/Volume 3
b . (Revised)
|IN 073 Der. 02, 1997 I Memao from Scott to (O'Brien and Wild re. The Three Tenors/Record
Agreement i
SIX 074 | Dec. 08, 1997 Fax rom Scoft to Licherman enclosing Draft of Split Profits i
: Arrangement :
SIX 075 | Dec, 14, 1597 Memo fram O'Brien to Daly
¢ BIX 076 | Dec. 15, 1997 Draft of Polygram Spiit Profits Arrangerment
! 8§IX 077 | Dec. 15,1997 Memo [rom O'Brien to Daly
\ SIX 078 Dec. 16, 1097 Fax from Scott to Gald, O'Brien, Robinson, Wild, and Wistow
i SIX 079 | Dee. 15, 1997 Letter Contract: Concert/License Agreement
t SIX (80 Dec. 27,1997 The Year in Music, Billboard Magazme, Top Classical Afbums,
i December 27, 1997
L STX 081 Jan 27, 1998 Memo fom ORourke to Distribution re. The Three Tenors 1998
Conceit
i SIX 082 | Jan 28, 1998 Memo from Creed to Anderson, Bates, Davis, Gidion, Scott, Sibver,
and Shight re. The Three Tenors Logistics Mecting with attachments |
ST 083 Tan 29, 1998 Atlantic Meeting Notes
i SIX 084 | Jan 30, 1998 { Letler from Hoffiman to Scott
SIN 0385 Feh. 49, 1998 ! 3 Tenors Meeting Minutes
SIX 086 | Mar. 06, 1998 ¢ e-Mail from Mamier to Greene re. 3 Tenors | ]
| SIX 0B7 | Mar. 10,1998 | March 6, 1538 Meecting Minucs
=JX 088 Mar. 09, 199% i e-Mail from Greene to Cavell e, 3 Tenors 1
SIX 089 | Mar. 09, 1998 g-Mail from Saintilan to Grecne _ ]
8% 090 Mar. 10, 1998 313 Proposed fkgendd
KIX 091 Mar. 13, 1998 March 10, 1998 3T3 Mecting Notes
SIX 092 | Mar 11, 1998 g-Mail from Greens to Strooker re. 3 Tenors 1
SIX 093 | Mar, 11,1998 | c-Mail from Gration to Saintilan re, TTT - P&F5
$JX 094 | Mar. 15, 1598 e-Mail from Staincr to Saintilan
ST 095 | Mar. 18, 1998 The Three Tenors Concert 1998 (313} PVP General Update and
i | Astion List
SIX 096 | Mar. 23, 1998 Memo from O'Rowke to Lopez re. The Three Tenors Royvalty Break
with attachment
| 8TX 097 | Mar. 24, 1558 Email from Barbcro re: Pavarotti and Friends
P ST 098  Apr. 07, 1998 bemo from Cam{ime 1o Rudas re. 1994 Three Tenors Recording
. | with attachments
L SIX 099 - Apr. 08, 1998 e-Mail from Saintilan to Greene re, 3T1 Discounting
. RIN 100 - Apr. 09, 1998 &-Mail from Greene to Cloeckaeri re. Three Tenots Pricing
Apr. 14, 1598 Memo from Cloeckaert to Classical MD's/Classical Marketing

TSIX 101

Managers re. Pricing ist Three Tenars Alhum




SIX 102 ﬁpr 1? 1998 . Fax Memo from Samn]an to Earuﬂh re. Three Tenors in Paris- |
Marketing Plan
SIX 103 | Apr. 20, 1998 E-Mail from Greene to Cloeckacrt re. Pricing 1™ Three Tenors !
Album :
SIX 104 | Apr. 2T, 1998 e-Mail fotn Closckaert to Classical MDys / Classical Marketing
. ... | Managers e
SIX 105 | Apr. 21,1958 e-Mail from Saintilan to Clancy re. Three Tenors TV Advertising
SIX 105A | Apr. 24, 1998 | ¢-Mail from Lewis to Roberts and Clocckacrt
SIX106 | Apr. 28,1998 | Fax Memo from Caradine to Sandan re. The Three Tenors- 1994
Album Pricing
81X 107 Apr, 29, 1993 Memo from Creed to ('Brzen and Scott with attachment ]
SIX 108 | Apr. 29, 1998 Fax Memo from Saintilan to Creed '
: SIX 109 | Apr. 29, 1998 c-Mail from Caradine to ORourke
CSIX 110 | Apr. 29, 1998 e-Mail from Greene and Saintilan to European Classical MDs and
Europcan Label Mangers re. 3 Teners 1 Promotion and Pricing
SIX 11t Apr. 30, 1998 e-Mail from Tweed to Greene re. 3 Tenors | Promotion & Pricing |
SIX 112 | Apr. 30, 1998 e-Mail from Twead to Harveye and Haywood re. 3 Tenors 1
Promotion and Pricing
SJX 113 May 11, 1998 Fax from Still to Rudas re. The Three Tenors Mid-price for 1994 [
i Alburn
SIX 114 | May 13, 1292 Fax from Siilt to Caradine re. The Three Tenors Mid-price for 1994
o Album with attachments
S8IX 115 | May15,1998 | Memo from ORourke to Distribution re. Royalty Break
SIX 116 - May 15, 1998 Fax from Still to Clay
| SIX 117 Mayi9, 1998 e-Mail Brom Fischer to Greene re. Three Tenors One Campagn
;. STX 118 - May 27, 1998 D5 Classics Marketing Priority: Spain
:&IX 119 ¢ June 11, 1998 Fax from Hoffman to Scott
SIX 120 June 11, 19938 Fax from HoffBnan to Scotl
SIxX 121 June 13, 1998 e-Mail from Lewis to Cavell, Greene, and Saintlan
SIx 122 June 15, 1995 i o-Mail from Stefansen to Greene re. 3 Tenors 1
SIX 123 June 16, 1998 ¢-Mail from Greene to Heyden re. Pavarotid .
SIX 124 | June 18, 1998 g-Matl from Scott to Creed and O'Brien re. Tibor Meshng
SIX 125 June 23, 1998 Letter from Moorhead to Scott with attachments
SIX 126 June 24, 1998 g-Mail from Greene to Saintilan re. '90 Three Tenors Special Price
g Campaign o
SIX 127 June 24, 1998 Fax Leller fiom Azl lo Lupc.r
SIX 128 June 25, 199§ Fax trom Maclaren to Still re. The Three Tenors: 1994
SIX 128 June 25, 1998 e-Mail from Greens to Law 1e. '90 Three Tenors Special Price
: Campaign
SIX 130 | June 26, ]998 Meme from Scott to ("Brien
SIX 131 June 30, 1998 Letter from (O'Brien to Rudas
SIX 132 June 30, 199§ Fax from Maclaren te O'Brien rc. The Three Tenors: 1994
SIX 133 July 01, 1998 Memo from Lup:—;z 10 Awsali ;




=L

A" e =T, o a
Memo from Still to Lopez re. 3 Tenors Mid-price

SIX 134 July 02, 1998 -z re. 3 Ten
SIX 135 | July 02, 1998 Fax from Scott 1o Mansbridge
SIX 136 | July (2, 1998 i I'ax from Saintilan to ('Brien
53X 137 July 02, 199% Memeo from Azzoli to Lopez :
SIX 138 | July 10, 1998 { Memo from Saintilan to {'Brien '
K3 1390 Tuly 10, 1998 i e-Mail from Saintifan to Roberts, Clancy, Kleinman, Lewis, Cavell,
o Greens, et. al. re. Three Tenors Moratorium B
SIX 140 July 13, 1998 Memo from Saintilan to Distibution re: Three Tenors Moratorium
=X 141 July 13, 1998 e-Mail from Saintilan to Roberts, Hoffiman, Clancy, Lewis,
Darbyshire, Cloeckaert, et. al. re. Three Tenors Moratonum
S1X 142 July 13, 1998 Handwritten Note from O'Brien o
SIX 143 July 13, 1998 Memo from ORourke to Digtribution re. Three Tenors Mid Price
Campaign
51X 144 July 14, 1998 e-Mail from Saintilan to Raberts, Clancy, Kleinman, Darbyshire,
Hoffman, Cloeckaert, et. al. re. Three Tenors Moratorium
SIX 143 RESERVED
SIX 146 Dec. 21, 1991 The Year in Music, Biliboard Magazme, Top Classical Albums,
December 21, 1991
mIX 147 Dec. 26, 1992 The Year in Muste, Billboard Magazine, Top Classical Athums,
December 26, 1992
SIX 148 Dec. 25, 1993 The Year n Music, Billboard Magazine, Top Classical Albums, :
_ December 23, 1993
SIX 149 | July 31, 2001 Complaint L
SIX 150 Answer of Respondents
SIX 151 Deg. 17, 2001 Excerpts from the Deposition Ttansenpt of James Cuparro
SI¥ 152 | Nov. 28,2001 & | Excerpts from the Deposition Transcript of Dert Closckaert,
Now, 29, 2001 Volumes 1 & 2
SJX 153 | Now. 28,2001 Excerpts from the Deposition Transeript of Richard Constant
{ SIX 154 | Oct. 30,2001 Excerpts from the Deposition Transeript of Kevin Gore
SIX 155 | Now. 19,2001 Excerpts from the Deposition Transcript of Stephen Greene
SIX 156 | Dec. 20, 2001 Excerpts from the Deposition Transcript of Melchor Hidalgo
SIX 157 | Jan 31,2001 Excerpts from the Investigational Hearing Transeript of Rand
Hoffman dated January 31, 2001
SIX 158 Dec. 18, 2001 Excerpts from the Deposition Transcript of Gerald Kopecky
SIX 159 | Jan 05, 2001 Excerpts from the fnveshgalional Hearing Transcript of Anthony
('Brien, dated Jarmary 5, 2001
SIX 160 | Dec. 06, 2001 Excerpts from the Deposition Transcript of Anthony O'Brien
SIX161 | Jan 07, 2002 Excerpts from the Deposition Transcript of Janusz Crdover
SIX 162 | Oct.31,2001 & | Excerpts from the Deposition Transcript of Christopher Roherts,
- MNov. {1, 2001 Volumes 1 & 2
SIX 163 | Now. 06, 2001 Excerpts rom the Deposition Transcript of Paul Saintilan
sJX 164 | Dec. 21, 2001 Excerpts from the Deposition Trangeript of Dickon Statner
SIX 164A | Jan 08, 2002 Excerpis from the Deposition Transcript of Stephen Stockum




SIX 145 | Jan 10, 2002 Exu:rpts from the Deposition Transenpt of Yoram Wmd
SIX 166 | Undated Expert Report of Cathenine Moors
SIX 167 | Undated Rebuttal Expert Report of Cathering Moors
SIX 168 | Undated Expert Report of Stephen Stockum
SIX 169 | Undated Rebutial Expert Report of Stephen Stockum
SIX 70 | Undated ;! Expert Report of Janusz Ordover
SIX 171 | Feb.07,2002 | Printout of Frank Sinatra Albums from Amazon.Com ]
SIX 172 | June 30,2000 i Excerpts from The Seagram Company Ltd. 10-K/A !"111ng for fiscal
) ~ year ended June 30, 2000
SIX173 | 1972 Lee Benham, The Effect of Advertising on f}ze Price of Eyeglasses,
15 . LAW & ECON. 337 (1972)
SIX 174 1976 John F. Cady, An Estimate of the Price Effeets of Restrictions on
Drug Price Advertising, 14 ECON. INQUIRY 4593 (1874)
SIX 175 1981 Amihai Glazer, Advertising, Information and Prices- A Casc Study,
02 ECON. INQUIRY 661 (1951) !
SIX 176 1980 James M. Henderson and Richard E. Quandt, MICROECONOMIC
THEORY: A MATHEMATICAT, APPROACH 136 (3d ed. 1580}
SIX 177 | 1984 John E. Kwoka, Ir., Advertising and the Price and Quality of
Optometric Services, 74 AM. ECON. REV. 211 {1984)
SIX 178 | 2000 Robert H. Lande and Howard P. Marvel, The Three Tipes of
Coffusion: Fixing Prices, Rivals and Rules, 2000 WIS. L. REV.
a41, 991-2 (2000
SIX 179 | 1991 James A. Langenfeld and John R. Merris, Analyzing Agresments
Among Competitors: What Does the Future Hold?, 30 ANTITRUST;
: BULLETIN 531 {1921)
SIX 180 1953 James A. Langenfeld & Louis Slh’lﬂ The Federal Trade
: Commission Horizontal Restraint Cases: An Economic Perspective,
t 61 ANTITRIUIST L.1. 653, 673 (1993)
SIX 181 1944 | James H. Love and Frank H. Stephen, Advertising, Price and
' Qualily, in Seli-regulating Professions: A Survey, 3 INT'L 1. ECON.
L BUS, 227 (1996)
SIX 182 | 1979 : Edwin Mansficld, MICROECONOMICS, THEQRY AND
' APPLICATIONS 103, 105 (31d ed. 1979).
SJX 183 1999 Teffrey Milvo and Joel Waldiogel, I'he Effect of Price Advertising

ont Prices: Evidence in the Wake of 44 Liquormart, 82 AM. ECON.
REV. 1081 (1999)




1 declare under penalty of perjury that the foregoing is true and correct.

%W

John Roberti

Dated: February 14, 2002



CERTIFICATE OF SERVICE

I, iohn Roberti, hereby ceriify that on February 14, 2002, T caused a copy of of the
following documents:

(1)  Complaint Counscl’s Memorandum of Law in Opposition to Respondents”
Motion for Summary Decision (Public Version);

(2)  Complaint Counsel’s Separate and Concise Statement Of Material Facts as
to Which There Is a2 Genuine Issue for Trial (Farts I and II) (Public Version);

(33  Appendix to Complaint Counscl’s Separate and Concize Statement Of
Material Facts as to Which There Is a Gennine Issue for Trial (Volumes I, IT and IIT)
{Public Version), and

(4)  Declaration of John Roberti In Opposition to Respondents’ Motion for
Summary Degision (Public Version).

to be served upon the persons listed below:

The Honorable James P. Timony

Chief Administrative Law Judge

The Federal Trade Commission

600 Pennaylvania Avenue, N.W.

Washington, DC 20580 (served by hand)

Glenn D. Pomerantz

Bradley S. Phillips

Stephen E. Morrisey

Munger Folles & Olson LLP

353 Souih Grand Avenue

35™ Floor

Los Angeles, Ca 20071

Fax: (213} 6R7-3702

Counsel for Respondents {5erved by faceimile and by Federal Express}

04 e

Tohn Roberti




