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Complaind counsel has moved, Pursuant to Commission Rule of Practice 3.43(b), lor an

order hmiting the testimony of Richard Constant to the subject of PolyGram’s businecss

structure in 1998, and precluding Respondents from introducing evidence, through the testimony

of Richard Constant, about PolyGram s decision whether to implement resfrictions on pricing

and discounting of the 1990 and 1994 Three Tenors albums. Having considersd the submissions

of the parties, and for good cause shown, I'T IS HEREBY ORDERED that the tral testimony of

Richard Constant shall be hmited o the subject of PolyGram's busingss structure in 1998,



Evidence in the form of testimony from Rachard Constant on the subjcet of PalyGram’s decision
whether to implement any restriction on pricing and discounting of the 1990 apd 1994 Three
Tenors albums as part of its joint venture with Warner Music Group is inadmissible under Rule
3.43(b) of the Commission’s Rules of Practice, and Respondents shall not present such testimeny

at mal.

ORDERELD:

James P. Timony
Chief Administrative Law JTudge

Date: Fehruary |, 2002
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MEMORANDUM IN SUPFORT OF COMPLAINT COUNSEL’S MOTION
IN LIMINE REGARDING THE TESTIMONY OF RICHARD CONSTANT

Pursuant to Rule 3.43(b) of the Commission’s Rules of Pnl-cti::e, 15 C.FR. §3.43(b),
complaint counscl respectiully requests that the Court enter the attached proposed Order in
Limire Regarding the Teatimony of Richard Constant.

The Complaint in this mattar alleges an agreement beiween competitors PolyGram and
Warner Lo fix prices and forgo advertising (the “moratorium agreement”). PolyGram denics the
existence of lhe momtonum agreement, and further claims that if such agreement was adopted,

it was not implemented.



Richard Constant, an in-house lawyer for PeiyGram, has been identified by Respondents
as a prospective trial witness to testify concerning PolyGram's mplementzfion of the Three
Tenors moratorium agreement. And yet, when guestioned on this sebject at his deposition, Mr.
Constant repeatedly invoked the attorney-client privilege, and declined to provide any
mecaningiul responses. As he has declined io address the Three Tenors moralorium agreement
during dizcovery, Mr. Constant must likewise be barred from addressing this subject at trial.

BACKGROUND

On January 18, 2002, Respondents filed theit proposet! witness list in this matter.
Second on the list of prospective witnesses, Respondents identified Richard Constant, together
with the following description of proposed testimony: “Mr. Constant will testify [1] conceming
PolyGram's !:.-usiness s_t:mcture in 1995 and [2] concerning PolyGrram’s decision not {o mmplement
any restriction on pricing and discounting of the 1990 and 1994 Thrce Tenors albums as part of
its joint venture with Wamer Music Group.” Respondents Polygram [lolding, Inc, Decca Music
Group, Ltd., ITMG Recordmgs, Inc. and Umiversal Musie & Video Distnbution Comp.’s Proposed
Witness List, Desigmations of Deposition Testimony, and Exhebit List of January 18, 2002 at p.3.

On November 28, 2001, complaint counscl took Mr. Constant’s doposition. Mr. Constant
responded satisfactorily to questions about [1] PolyGram’s business sttucturs in 1998, However,
when asked about [2] PolyGram’s consideration of whether to itaplement the moratorium
agreement, Mr. Constant (and his lawyer) repeatedly inveked the attorney-client privilege, Asa
result, complant counscl was substantially precladed from leaming whatever it 1s thal

Mr. Constant may know zbout the subject.



Mr. Constant stated only that he was consulted by PalyGram personnel with regard to the
agreement with Warner to restrict price competition.! Howcever, Mr, Constant declined to
disclose who at PalyGram decided whether the company would implement the moratonum
agreement,’ why certain PolyGram personnel wanted to implement the moratorium agreement,’
the substance of several communications within PelyGram surrounding the decision whether to
implemen the moratorium agreement,” whether Mr. Constant concluded that implementation of
the moratorium agreement was illegal * what instructions Mr. Constant gave to PolyGram
personnel on the subject of the moratorium agreement ® and whether the actions of PolyGram
personnel with regard to implementation of the moratonum agresment were or were not related
in any way to their communications with Mr. Constant.”

Given that Mr. Constant’s porsonal knowledge regarding Poly(Gram's decision whether to
implcment the moratorium agreement consists entirely of (assertedly) privileged

communications, what can Mr. Constant offer this Court at tnal? First, Mr. Constant’s trial

" Transcript of Deposition of Richard Constant (*Constant Tr."} (Nov. 28, 2001} at 31. Attached
hereto as Exhibit A,

* Constant Tr. at 60-61, 63,
* Constant Tr. at 58-60.

? Constant Tr. at 31-32.

* Constant Tr. al 53-54.

f Constant Tr. a1 36.

" Constant Tr. at 48-49,



testimony may consist of information that was withbeld during discovery.® Second, Respondents
may argne that the mere fact of a lawyer’s involvement in the decision-making process supports
the claim that the moratorium agreement was not implemented.” As discussed below, both of
these stratepies would be improper.

Complaint counsel disputes Respondents’ ¢laim that non-compliance with a pnice-fixing
agreement is a valid defense.’”’ Mr. Constant’s testimony regarding implementation of the
maratorium is for this reason irvelevant and should be precluded. However, we do not press this
arcument for ﬁmposes of the present metion. Even assuming that implementalion ol the
moratorium agreement is a relevant 1ssue, Mr. Constant should not be permitted te address this
matter at trial.

ARGUMENT

A motion in limine may be made before trial to exclude anticipated inadmmssible or

prejudicial evidence before the evidence is actually offered. Dura Lube Corp., FTC Dkt. No.

9292, 1999 FTC LEXIS 252, *2 (Oct. 22, 1999) (Order Granting in Part and Denying in Part

% That this may be Respondents’ intention is suggested by Respondents” Response to Complaint
Counsel’s Interrogatory Ne. 2, which effered a vapue and incomptete description oif
Mr. Constant’s now “privileged” communication with PolyGram mansger Pan! Szintilan.

? This explanation was advanced by counsel for Respondents during the deposition of

Mr. Constant. Constant Tr. at 38 {*F think what wc [counsel for Respondents] woukd expect the
evidence lo show 12 that the business people within PolyGram sought legal advice, received legal
advice and then cerlain actions ollowed. We would not intend to offer the substance of that
advice.™).

" 8ee, e.p., United States v. Socony-Vacuum Off Co., 310 U S, 150, 224-25 n. 59 (1940)
{Section 1 condemns anticompetitive restraints “whether the concerted activity be wholly nascent

or ghortive on the one hand, or sugeessful on the other™).
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Complaint Counsel’s Motion in Liming); see also Luce v. United Siares, 409 1.5, 38, 40n. 2
(1984); Kansas v, Ouick, 597 P.2d 1108, 1112 (Kan, 1979},

Mr. Constant should not be permitted lo withhold testitnony duning discovery and later
spring his testtmony on complaint counsel and the Count during tnal (Pomt I infia). [n addition,
Mr. Constant should not be permitted to testify that he provided legal advice relevant to an issue
in this case without fully disclosing the substance of the relevant communications (Point II,
mnfray.

I Mr. Constant Cannot Testify at Trial about
Matiers that He Refused to Address at His Deposition

ft is wcH catablished that a party cannot, based on an assertion of privileae, refuse to give
testimony about a subject during a deposition and then testify about that same subject at rial.
fternational Telephone and Telepraph Corporation v. United Telephone Co. of Flovida, 60
FR.D. 177, 186 (M.D. Fla. 1973) (*Fundamental fairness and justice requires that if the
defendant intends to waive the privilege at trial by the introduction of evidenee within that
privilege, then the defendant will be required to allow discovery with regard to rnatters matcrial
to that testimony.™); Handgards, Inc. v. Johnson & Joknsonr, 413 T, Supp. 926, 929 {K.D, Cal.
1976} ("Simnce the same rules of pnvilege govern the scope of discovery as generally govern the
atlmissibilily of evidence at trial, a party may ohtain pretrial discovery of materials allegedly
subject to the attormey-cliant privilege . . . where the protection of the privilege will be waived at
the tnal. "y, Fox v. California Sierva Financial Services, 120 FR.D, 520, 530 (N.D, Cal, 1988)
{(“Defendants cannot conceal such information from discovery and expect to spring it upon

plaintiffs in the midst of trial for the sake of obtaining a tactical advantage in litigation . ... IF



the holder intends to censent to the waiver of the attorney-client pnivilege at trial, such intention
must be disclosed duning the discovery stage and any mformation as to which the privilege will
be waived must be made available to the opposing party through discovery so as not to afford the
one parly an unlair advantage at tral.™); 6 Moore's Federal Practice § 26.49[5] (Matthcw Bender
3d ed.). See afso Nick Istock, Inc. v. Research-Cottrell, Inc., 74 F.R.D. 150, 151
(W.D. Pa. 1977).

Dhring his deposition, Mr. Constant declined 1o respond to relevant questions conceming
Respondents’ claim that PolyGram decided not to implement the moratorium agreement.
Plainly, Mr. Constant should be barred from giving testimony at trial on matters that he refused
on privilege grounds to discuss dunnyg his deposihen.

I Because Mr. Constant Declined to Disclose the Content of His Communications,
any Testimony that He Provided Legal Advice is Irrelevant and Prejudicial

Rezpondents contend that they received advice from counsel and thereafter decided not to
implemeni the price-fixing agreement with Wamer. If Respondents are placing their reliance on
legal advice in issue, then there is a waiver of the attorney-client privilege; 1f Respondents are not
- {impheitly ot explicitly) asserting their rellance on the advice of counscl, then the fact of the
consultation is irrelavant — and should be exctuded.'' Respondents eannot simultaneously claim
that they received legal advice from Mr. Constant, that this advice is relevant to the 18sucs in this
case, and that the substance of this advice 1s protected from disclosure.

A party may not use the attorney-chent pnivilege as both a *shicld” and 2 “sword,”

selectively disclosing portions of communications for self-serving purposes. United Stares v

"' See Commission Rule of Practice § 3.43(b) (“Rclevant, matenal, znd reliahle evidence shall he
admitted. Irrelevant immaterial, and unrcliable evidence shall be excludsd. ™).

i)



Bilzerian, 926 F. 2d 1285, 1292 (2™ Cir. 1991). When a litigant places into issue its executive’s
reliance on an attorney’s advice, the opposing party must be permitted full discovery concerning
the wnderlying communications;

The party opposing the defense of reliance on advice of counsel must be able to

" test what information had been conveyed by the clicnt to counsel and viec-versa
regarding thai advice — whether counsel was provided with all material facts in
rendering their advice, whether counsel gave a well-informed opinion and whether

that advice was heeded by the chent.

Glenmede Trust Co. v. Thompson, 56 F.3d 476, 486 (3™ Cir. 1993).

At deposition, Respondents asserted that Mr, Constant’s relevant conununications with
PolyGram employees were privileged in their entirety. Standing alone, the contention that
Poly(Gram personnel consulted with Attorney Constant is therefore enlirely imrelevant. Recycling
Solufions, Inc. v. Dist, of Columbia, 175 F.R.D. 407, 409 n.3 (D.D.C. 1997) (if defendanis did
not intend Lo raise a reliance-upon-counsel defense, then “reference to their consultation with
{counsel] would be superfluous™). Consultation with an attomey does not in itself show good
faith, 2 willingness to reverse course, or a propensity to comply with the law. Perhaps
PolyCGiram’'s executives were advised by counsel (o fabricale a paper rscord mercly purporling (o
show that the comparny was not complying with the meratonum agreement. Involdng the
attomey-client privilege, Mr. Constant declined to confirm ot deny that this was the company’s

12

scheme.

2 Constant I'T. at 40-41. Another possibility is that PolyGram's deeision whether to implement
the moratorium agreement was cntively unrelated to the consultation with Mr. Constant. Indeed,
Mr. Constant declined to disclose whether ot net the actions of PolyGram managers following
the attorney-client communication were related to that convmunication. Constant 1. at 48-49.



Respondents apparently will ask the Court te infer from the fact of attorney consultation
that PolyGram was advised to abandon the moratorium, and therefore acted accordingly. The
Court is left to infer (on what basis?} the contents of a conversation only because Respondents
are asserting a privilege. This is not only speculative {see above), but legally improper.
Respondents are by inference mising an advice of counscl defense, but denying complaint
counsel and the Court the epporfunity to cxaming the underlving facts (“whether counsel gave a
well-informed opinion and whether that advice was heeded by the client.”™). In order to
foreclose this strategem, courts refuse to recognize any distinction between a defendant’s
asseriing lhe “act” of legal consultation, and asserting reliance on legal advice. Both claims
cffeetively waive the attorney-client privilege. Recveling Solutions, Inc. v. Dist. of Colunbia,
175 F.R.D. 407,409 n.3 (D.D.C. 1997), ML-Lee Aeguisition Fund II L.P., B39 F. Supp. 763,
767 (. Del. 1994),

In MZ-Lee Acquisition, the Lee Defendants were charged with acting in reckless disregard
of the requirements of the secunities laws. Defendants res;:;cnded with the assertion that they had
acted after consulting counsel, but denied that they were relying on the substance of the advice
they received from counscl. On this basis, Defendants refased to produce relevant attorney-client
communicatous, The court viewed thiz distinetion as irrclevant:

The Lee Defendants raspond by first denying that they have raised a reliance on

the advice of counscl defense. The Lee Defendants assert that they have raised the

“act” of consulting counscl to rebut Plaintiffs’ atlegations of acting in reckless

disregard of the requrrements of the 1940 Act, as oppesed te relying vpon any

substanbtive advice receaved from counsel. The Court is unpersuaded by the Lee
Defendants’ disiinction. Even if the Lee Defendants intend only to rely on the act

B Hlenmede Trust, 56 F.3d at 486.



of seeking advice from counsel to show they behaved mn good faith, Plantiffs are
entitied to Lest the validity and sincerity of that action.

ML-{ e Acguisition, 859 F. Supp. al 767. The court further concluded that, in light of the claim
{hat the Lee Defendants sousht advice from counse!, plaintiffs were entitled to a fair and
adequate opportunlity to test that ¢laim and offer rebuttal. The privilege had been waived:

[P [iaintiffs are entitled to know, for example, whether the Lee Defendants

disclosed all material facts to counsel, whether counsel gave an otherwase well-

informed opinio, did the Lee defendants follow the advice from counscl.
ML-Lee Acquisition, 859 F. Supp. at 767.

As discussed in Point I, supra, 1t 1s 100 late in the day for Respondents to waive the
attormey-client privilege with regard to communications with Mr. Constant. Considerations of

fairness and relevance reguire (hat Mr. Constant be precluded from testifying as (o these

communications, and even from asserting that such communications occwrred.'

" Allemnatively, if the Court decides to permit this testimony then Respondents should be ordered
to produce immediately those written eommurnications with Mr. Constant that are haing withheld
from complaint counscl under a claim of attorney-client privilege.



CONCLUSION
For the reasons stated above, complaint counsel respectfully requests that the Court
issued an Order in Limine limiting Mr. Constant’s tnal testimony to the one subject that he
addressed at deposition: PolyGram's business structure in 1998, Mr. Constant shounld not be
permitied to testify regarding PelyGram’s decision whether or not to implement any restrietion
on pricing and discounting of the 1990 and 1994 Three Tenors albums during 1998, A proposed

Order 15 attached hereto.

Respectinlly submitted,

‘?M MT E:/m /-

Geoflrey M. Green

John Roberti

Melissa Westman-Cherry

Counsel Supporting the Complaint
Bureau of Competition

Federal Trade Commission
Washmgton, I.C.

Dated: Januwatry 25, 2002
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M
1 EXAMINATION
I5] BY MR. GREEN:
A @ Pleasc sfalc your name.
-1 A Richard Constant.
gz B Mr Constant, oy name is (eofftey Greene,
i3 I a lawyer from the Federal Trade Commission,
(4] I will be asking you a scrics of questions
i this morning. It ar any point you don't understand
ag) T question, indicate that you don’t understand it
71 and I will rozhrasc it
M8l Il an any point vou den't hear the guestion,
e aslk tme to repaacin Is thar cleas?
o A Yes.
@1 @ Are you empdoyed, M Constant?
= A Yes,
=y & By what firm ane vou empleyed?
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Q: Righy,

A | heg vour parden. Mor the people that
reporred directly o me, 1.

f: Dnd anvbody who to vou indirgctly have
responsihility fur TS, operations?

B Yes, becanse T was the peneral connscl of
FolyGrram .V, and, thercfore, my responsibilitics weere
glahal rather than as they are now, sl outside of
MNarth Ametica.

a: 50 who among the people tha reporied w you
indirectly had responsililivy [oo U5, opreragions?

A They would be the legal and business affairs
sratf in United Srates.

& Did Ene Kxomileld report. oo yan —

Az N,

0 — indirecily?

Ded Randd Heffinan?

A: Yrah He had o domred line 1 me, ves.

Q: Mr Hoffnun did —

A Yeah,

Q; — Tt not M Kronfeld?

A: W Kronfcld wus chicf operuting afficer of
PolyGrm MV inthe TThied Sates.

Q: Okuy, and who else in the United Stares had
repatted 1o pou divectly or indir_e::u}r?_

Paga 1T

A Tou mean names of tudividuals?

Q; Right.

MR POMERANTZ: T think it's inclirectiy, He

- has said oo one reperted directly fo him.

BY MR. GREEN:

Q: 1 will rostaee it
Who in the Tniced States reported to yvou
indicectly duringe 19987

A There weerg 2 Lot of wvers,

G Wha wrere e most senior people?

A: Lisa Rothbhlum, Milt Olin, O-l-n, Andres
Liwvig, ang 1 oould soor of carry on with a 1ot of
names because there must have been arcund 2% —

Q: (deay, let me —

A — inthe (1.5

O — stop von there for aow.

What was Mr Hoffonnan's prosition doring 1098,
if you recall?

A T don't eecalk his tile, bot he was Dasced in
the PolyGraun 11.5. head office in New York doing
general legal aod husiness atfairs martars, husiness
attairs matters [ shanld say relating o PolyGrann's
115 operations,

O and what was the reporting hinc frotm
Me Hoffrnan to you?

[7

Pa

A It was merely @ doned line, 5o on dayto-day
maarrers he reponed, [ belteve in 1o Fric Kranfeld.

Q: Whar does a dotted line signify?

A: 11 means that you have a functional — a
tuncrional, as cpposed 10 an operadonal. I don't
know wherther that makes it any clearer IF there were
sort of ranters of legal policy, maners lilee that,
then [ woald — [ would probably speak to Rand, bt i
matrers af (e deals e was invobved fn, he would
reported i o, 25 I believe it wis Eric Kronfeld.

@ And Lisa Rothbium, as she also a dotted
line —

A Yes,

@: — report to you?
Yes?

A Ves,

Q: Do you know the name Jim Harrold,
TTl-a rtg-l-cl7

A [ koow aTim Harrold, bar 1 don't koaw Jim

2w Harrold.

i)

2

: Is thee a 1im Hareeid —
A Tim Varrold,
Q: — with Polyizmm.

; Whar was his position?

A; He wees o] of Classics, Lot not in 1998 T

1

-
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Pag
think be had already edred chen.

0 Head of PolviGram Clussics?

A: Yeah,

G Mr Consaot, do you expect to be 2 witness
in this fitigarion?

A: Idon't koow.

Q: Have you been told that you edll he a
withess?

MR. POMERANTZ: Objection. Instmuction oot
10 answer on grounds of privilege.

BY MR. GREEN:

G Have vou discussed with anyone other than
vour atterneys whether yon are going to be a aitness
in this —

A: Nu.

d: — in thisrial?

Tus anvone wld ytu thar you have beco listed
On { witness 1ist submitted by Universal in connectnn
with this mutter?

A: Only in connection with this particuwlar
deposition that 'm doing now.

&k Not in the comicxt of & subsequent wial —

A: No. )

Q: — ax 1l understand it} Glear.

Arg you Familiar with PolyGram's business
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«o A Tt may have been,

7 @ And arc yon familiar with an cntiry callgd

3 PolvGram Group [Hstribuiion?

B A Yes.

@ Okay And PolyGram Records, Inc. did not

iy sell albums ditectly to consumers i 1998 15 that

m tghu?

@ & I brHeve that fo e the case.

1 8o is there 2 vransfer of rights from

PglyGram Records, Ine. oo MalyGmm Group Disoiborion®
MA. POMERANTZ: Let e just — yvou knuw, 1

think Richard has s3id he's not sure who gets whar

righits And vou have now sort of ercated this

scetaria in which you are accepring a8 fact somethzng

thay ke maid he doesn't know is fact, which is that

Polyirran Records, Tng, is the licenses within this

EeyCinase swwetno S0 I just don'n wan this o keep

uliing on itself without reeopireing thar there was

ra same speculation W s praoe answet,

w00 MR GREEN: Okay, I understund thae,

211 MR POMERANTZ: If vou know the angwer 1o the

7 QUESHULL YU CAN AILS WL,

pr  THEWITMESS: [ don't recali whether thers

par wrps — there waltld nof have been g — | doaht it there
o wasa written agreement between PolyGram Records,

= Tne, if indeed that was the Hocnsce, and PolyGram
(2 Growp Distrilmedion Ine.

13l EY WMA. GREEN:

M Qr Okay And the PolyGram aperuing company in
the United States that licensed the rights tor the 19600
ir Three Tenors albiem paid a licensing fee 1o PelyGram
 [nrerrational Music; is that vight?

e A ey,

= O And was that hcensing fee reterred to in the

. company s an allHio-fee?

A: That is correct.

sx o O Today is Tecca Muste Company Limited &

-3 subsidiany of ¥ivendi Tlniversal 5.4.7

]

c41 AT Did wou say Decca Maste Company Linited?
sl Q: Yes

re A IsTiecea Beeord Company litnited? Yes, it is.
pa  Q: Taday Trecea Record Company Limited isa
pey subsidiary of Vivendi Uriaversal 8 A, is that correct?
a1 As Yes.

e G And I'mogoing 1o shiff (o a ditfere ot ey
= toewr, BodyGrmatn Holding, Ine. You are familiar with
[z2 thar entity?

wn Ac Yes,

=) Qr Lo 199, was UnlyGram Holding, loc. 2

ws sulsodinry of Poly Goan NP

Pa
o A Y
@ O What was the: husiness of PolyGram Holding,
m Ine.?
o A Ivwas the — Iwill start agein.
@ As I recalt, i wras the nldoane pareet of
s [ Felyrmam's aperations in the United States.
m  Q: Apart from owning these Polyfiram operations,
B were there bosiness agrivities cngaged in by PolyOram
- Holding during 19982

g A I'msorey. Could you restate the guestion?
iy O Sare.
ra Do vou know what other business activities

were engaged in by Polyiiram Holding during 19987

A 1 don't recall whether it weas merely a
halding opemtion or whether it had business
acrivinies,

Q: D3 you know how PolyGram Holding derived
;revemmies ducing 19987

A Apart from dividends from its subsidiary
vomnpanies. 1 don't know.,

Q: In 1998 was Polyvi:ram Records, nc.a
subsidianry of Poly(zam Holding, Inc.?

A 1 helieve 20,

: What was the husiness of UolyGram Records,
Inc, dwing 19987

[25]

Page 18 i Pag

M A Ttwas the acquisition and markering of
| repertoite i the United States.
i@ Q: How did PolyGram Records, Inc_derive
= revenes?
5 A [don’e recall T have to say 1 don't pecall
#) how it would have derived revennes.
M G Iring 1993, was Molytrram (lassics and Jazz a
@ division of Polvizram Records, Ing,?
Fr A I believe so,
rim @ Do you knoew what the husiness of Pobyiiram
1] {ilassics and Jarz was?
pa A Ioweas che aoquisitdon and marketing of
ry classical and jarz tepertaire in the Tnited Srates,
n4  Q: e you lknow haw PolyGram Clagsics and Jazz
derived revenoes during 10087
A: Again, ! don't recall.
G: Druring 1998, was PolyGrium Group Distributon
a subsidiary of PolyGram Holding, Ing,?

15,
na;
s

1al

g A ] helieve s,
an] @ Whar was the business of PolyGram Group
rzi] Distribution, Inc ¥

g A Tho — start again,

@3 1 koo it was responsible for the pliysical

¢) distribucion of PolyGram repeteoite in the [ niged
1261 States. It mipht have also bern the endty under
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A Polyfream NS senior managerment,

Q: Could an gperating campany change a recording
o top g md peice withaut the approval of s
SCTHOT TRATIAECTIETE?

MR PCMERANTZ: Objection, Lack of

[ foundation. Incomplete hypothetical
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THE WITHNESS: It could do that, b it would
mice often than not need the appooval of the
repertoite owner, as I explaimed.

BY MR. GREEN:

Q: The reguicennent that you referzed to of
seeking approval from the repetodt owner 15 har a
podicy weithin Pobvirrany?

A [t was a mile in the al-infee agrecment.

Q; Ways the alHdnfee agreement an zgrecment
betweeen different PolyGram entitics?

A Yos

Q: What enrities?

A: Between the - cach of the repertoire owmners,
thar is, the companies that acguived repertaire within
the PalyGam group, and PolyGnun Intermational Muosic
B.Y. oo the one hand, und then between Poly(wrum
Hernational ¥uosc BY and each of the PolyGram
ohERnE companies that exploited that repertoite in

Fages 26

%o the reperoire owner wsually explaited the
TE pOraire I IS own Countty, Soosay, for exatnple,
PotyGram France aceuiced repomoie, exploitcd that
tepartoite in Irance, it licettsed that repettaire 1o
FolyGran nternationual Musie BV for terTitories
owtsicle Franee, and then Palytzeam Internaticnal Music
BV mm turn leensed thar reqeertoice to PplyGram

s compames around 1he wodd, for crampic. Polyrram
- Germmany or Polyliom United States or Broedl or
- wherever.

Q1 Wos the allan-fee agreetment atvended or
modified periodically?

Al ITwas roviewed every year and changes were
(Ul 101 EVECY YEUL

@ 50 a new all-in-Ece agrecment was issued or
rarndied —

A: Every year

Q: T want to shift now to asking vou about the
Thrioc Tenots,

During 1998, wis theoe an apreeinent herween
Warter ancl FolyGram that cestricted ehe discoanting of
the 1990 and 1944 Three Tenars atbugs?

MA. FOMERAMNTL: T the extent that you can
answer that without — oo a basis other than
privileged comominicationy that you bave bad, von can

.
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go ahcad and answer it If you can’t answer it
withyut basing it entirely on privileged
cormmmunications, then just tell Mr. Geeen that,

THE WITHESS: Mo, there was no agreemenl,

BY MA. GREEN:

Q. During 1% -— do vou know — withdrawn.
12 you know Paul Saintilan?

A Yes

Q: And during 1993, Mr, Saintilan was an
employee nf Decoy; is that righe?

A [ hehiese 80,

Q: During 1998, did Paul Ssintdlan propose to
Warner that PobyGran and Warner restrict the
dizcounting of the: 1990 and 1994 Three Tenors albums

MR. POMERANTZ: Chjection, Lack of
foundation.

And aguin, if vou have some hasis ather than
privileged communigations 1o stwwer that question, if
vou have knowledge of that, you can answer it
Cherwise, simply tell Mr Green thar you don't have 2
Dasis wo anywer thar is not privileged,

THE WITMNESS: {an you restute the guestion?

MR. GREEN: Could we cead it back, please?

(Recaord read as follows;

_ "Question: During 1998, did Panl

Pag
Sainilan proposc (o Warner that
PolyGram and Warner restrict the
dixcounting of the 1990 and 1994
Three Tenots allems ™)
THEYWITHESS: I don't recall,
BY MA. GREEN:

Q: Tring 1998, did Paal Sainrilin discuss with
Warner fMe subject of restricting discounting of the
1990 and 144k I'hree Tenoes albums?

MRA. POMERANTZ: Saine instructions as the
ptinT question.

THE WITHESS: T belicve so.

BY MA. GREEMN:

Q: How did vou learn of those discussions?

A: Theard of them, but { don't recall how 1
hegnd abonr thetn.

Q: When did you learn of ese discussions?

&: Ir was io the first half of July —

COTrECkion.
1 believe it wag in the first half of July of

1 1498,

2 What is your undersianding of the nanme of
the discussions i M Saintilan was having with
Warner?

MA. FOMERANTZ: Again. if that — if your

[ ——
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words proposed momtorinm, [ think that is importan
1o the issues raised in this case, aod [ just want the
record t be clear that when you say moratoricem and he
gays proposed meratoriam, the two of vou were talkify
about perhaps different things, pechaps the sam
Lthings.

Q: Okuy. Fair eoengh.
Whar is your undersianding af rhe promosed
oot in connection with the Three Tenars in
1095

MB. POMERANTL: Tty the excent thiad v hsve
an undersianding chat 18 o1 based on privileged
CONUNyNECANONS. you can ahswer that.

THE WITHESS: Mormtorium i5 4 halt on, in
this case, discounting.

EY MR. GHEEM:

Q Ckav.And arc we referring hiers to
disrounting of the 1990 300 1994 Three Tenots allnims?

MA. POMERANTZ: Was that his undersranding?

BY MR. GREEM:

: Was rhat wor understanding of the proposed
morararinme?

A es

Q0 Okav And since there is some possible
confusion over the wse of the teen motatorurm und

propused momtoriat, I'm going 1 have o go back,
¥l you have any non-privileged
CRImmmunications wirk fanl Saintilan on the subject of
the propoged moratotinm prior o conracting Mr, Kon?
A No.
Q: And did vou have any non-priviteged

cummunications with Mr, Rand [Toffiman on the subject of

the provposed mewtoriumn prior to contactdng Mr, Kon?

A Insofaras I did have any discussions with
Mr Hafftoan, which s T said T can't precisely recall
but there would have been none that would oot have
hecn privileged,

Q: And did Fou have any other communicatinns —
withdrawn.

Diel v harve any cotmunications wich aty

other Polyliram emplovecs on the subject of the
proposed momtonom prior to conteting Mr Kond

A: Iwould have discussed it with one of my
dircad reparts in oy departmnenl.

Q: Troovau recall who that wasy?

A It wus Patewck Hradley.

Q: L5 Parrick Bradley an atiorne y?

Az Yes

Q: Based in London?

A e

Page 32
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Q: Oy, THd you take any actans — withdmwn.
What was vour next acHons waEh eegard o the

proposed momtetium after comtactiog Mr, Kan?

A I discnssed the metter wid Mo Eo

Q: Okav. And <id you have any non-privileged

1.

comununications with Me Xon on the subject of the

projrzsed toearosipm?

A Mo

Q: Okuy When wene vour gommunicatians with

¥ Kon?

A: These wanld have Been from around the tiddle

oot July 16H0E,

Q; You described Mo Kon as having cxpoiise in
the area of competition law: is thar right

A Yes

£ 15 Mz, Kon's expuartise i3 the area of British

competttion law, do you know?

A: Irimmarily Eurepean Union competidon law.
Q: Aod de vou kncw wheder Mr Kon bas the

experise in the area of TS, comypetinon faw? .
A: He has knowledge of competition liw in othet

putisdictions.
& Did vou seek withdrwn,

Tridl you consult with anvone apart from

3]
114!
[1
115]

B

oposed oAt im?
A: N

0: Did you consult with any U.S. attotneys on

1 M Kon vutside of PolyGram on the subject of the

the subjeci of the proposed moratarium?

A Mo

Q: Crcay, What did Mre. Kon tell you on the

subsject of the proposed mocatorimm?

MR PDMERANTZ: 1 will instract him not to

answer on the goounds of privilege,
Tou don't have to answer that Questd
BY MR. GREEN:

[#]7 N

@ Did vou tke any actons following your

communications with Mr Kon?

A Yes, [ gave instructions to Paul Sainkilan.,

0 When did vou give insttuctions oo Mr 1'anl

saintilan?

A: It would be in the second half of July 1993,

Q: What wete yaur instructions ro Mr. Saintilan?
MR. POMERANTZ: I'm poitg 1o instruct him not
i to angwer an the prounds of privilege,

MR. GREEN: Your intcrrogatoty responses

discss the instuclons that were given.

Fac

VIR, POMERANTZ: Do vou have the intertogatory

respanses?
MRA. GREEN: Why don’t we go off the

record.
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ta orente 4 papet tecotd purporting 1o show that
PolyGram was not going to comply with the proposed
IICTALOTI O AR reC et
MA. POMERANTZ: Same insruction fior the same
FEASONN.
BY MR. GREEXN:
@ Did you Lave maoc Lhan ang conversaticn with

- NI :’iuiﬁrjhn llowing your consultadon with

Mr. Kon?

A: I probahly dig, bt 1 don't reeall precisely

& Angl wore all your communicationy with
M fainkan on e subject of the proposed
INGHANTI M AZreement privileged conumunications?

A Yes

L Separate fromm your commumcations —

THEWITNESS: Can I interrupe and ask a
question of iy counsel?

MR. POMERANTZ: Sure. Do ¥oll Waml 0 Sep
sk e

THEWITMESS: Yas, just nne minute.

(T'he witness und his counsel exit the
room and then retuen.)
BY MR. GREEN:

Q: Separte from the commuonications wau had with

Mr Komn and Mr Saintilan, did you hiave any othetr —

S
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Page 42

withdrawa.
Separate from the cemersadions that you had
witlh M Saincilan awd M Ko, did you mke aoy otier

- actons with regatd wo e proposed motatorinm
B REITEMenty?

A T dont tecall of my athet actions tha T
ek

Q: Vou testificd catlicr (har there was no
apreemenr hetween Wirner amd PobyGoom ot o nesrict
sales of the older Three Tenors albums, Do you recall
thal?

A: Yes,

& And what is the hasiz for vour understanding
thar therg was no such agreoment?

MA. POMERANTZ: Aud awuin vou can testfy qs
te2 any basis that is not privileged, information you
learned auside of 3 privileged commumication,

THE WITHESS: I never saw uny such apreement
ancl, as T can recollect, the correspondence on the
subject did not anyrunt to an agresment.

BY MR. GREEN:

Q: What cegrespotidence bave you seen on the
subject of the praposed moatotium agreement?

MR, POMERANTZ: In other words, had he secn
it in 1998 at the tme he was involved?
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BY MR. GREEN:

O: Why don't we ke one seep at 2 time, [inring
IGQR, did you ser any decuments on the subject of the
ponposed moralotitgm agre cment?

A Yes, Eoid,

@: What docamcots?

A: [ran't recall exaetly which documenes,

& Tha vou recall recelving any e-mzils on the
subject of the proposcd mosatorium agreement?

A [ received docnments when — from Faual
Saintilan.

Q: 1Dg you recall the substanee of those
documents? Withdrawn,

[+ wou recall the content of thosc documenis?

A: They were internal Poky(iram communications.

i: Do you recall the content o any af these
COMTIT e Ations?

MA. POMERANTZ: P'im sontv, T missed it Is
this imernal commuaications to vou or betwecn ather
PolyGram peopie?

THE WITNESS: Berovieon — thev wers helween
other PolyUram pecple.

MA. POMERANTZ: 5o they are not privileged
COHTE LN CATIONS?

THE WITHEES: Na,

Pag

MR. POWMERANTZ: Ckay.

BY MR. GREEN:

@ Do yoo recall the cantents of any af the
communications that you saw on the subject of the
proposed moritorium agreenent?

A: Coty thar they concerncd a proposed
moratorinn.

MHE. POMERANTE: Cat we po i the rocor for
ooc seoond.

MR. GREEN: Yes,

(Discussion held oft the rocord,)
BY MR. GREEN:

G: Adrer 1998, did vou review aoy docwments on
the salyject of the proposed mommcinm agres ment?

Az Yeg

0: When did you review documents on the subject
af the moratorium agrecment — proposed martetiom
AR CIem?

A When Lheand about the TTC invesrigation at
the: end of lase vear, be ginning of this year.

Q: DHd you review any documents it preparaton
for the depositon today?

A Yes, T did.

G Okay And did these documents refresh yonx
recollection as ta the events of July 19487
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o G Okry, What commutdcations are you referring m A Proposed moratoricm agreement?

L Lo? B O Sorry Dwill ask it zgain,

A Ibelieve there was 3 communication, the gist m How many conversations with Mr. Koo on the

11 of which weas informing PolyCram companies that there

[E] Wi W mOratoriuim.
Bl Q: Okay At was Lhene some relatonship

M berwesn your comumunication with Mr, qaintlan and the

@ menn thar pon just refered to?
w MR, POMERANTZ: {Inless you agree that
rie: Allorwing him tor anseer s oot a waver, T will
111 i85ttt him Qor T AnSweT.
oL Wl you agree it's not 2 waiver?
MR. GREEN: Mo, T won't.
44 MR.POMERANTZE; Then T will inscruct him not
5] T0 ANSWEL,
115

|

BY WMA. GREEN:

iy B 12 v reeeive, during 1993, 3 copy of the

I e nrorandam that Me Saintilan sent to the PolvGram
[ QPWEFALING SOMmparies?

e A Tes.
P G Qkay. When did you receive that memo?
w1 A Tdontrecall, [T was sometime in the

2oy second half of july 10938,
Q: From whom did vou receive that meme?
A I don't recall,

24]
[2£]

Paga 30

i G Lid vou review Mr Saintilan's nensrandor
# prior toe the time thar &t was sent w0 the opcrating
[ Commpanies?
M MR POMERANTE: Yoo can answer that.
THE WITHESS: Yes,
€ BY MR. GREEN:
1 @ Dad vou receive d doufil of M, Saincfans
o inermndrndwy, or did you recebre the docament in s
W Fnal form?
ror A Tdon't recall, bt T beligve [ svould have
1 received a draft,
pz & Dhd yue propose any changes in
ra Mr Suinrilan s memorandam?
141 MR POMERANTS - Instricoiin oL to answer on
qa) @raunds of privilege.
1§l

=]

BY MR. GREEN:
Q: Was the decwmnent that vou recetved friom
pe W Saintilan differcnt from the version that was sent
rs to the PolyGram pporating companics?

[LEN

pe MR, FOMERANTZ: Same instruction.
[24! BY MA. GREEN:
2 B Tollirering your conversation with Me Kon -

2n withdrawn,
[241 How matiy comverstons did you bave with
2 Mr, Kon on the subject of the motatgrium agreement?

subject of the proposed moretorium apree oieng®

A T ddon't recall, b in would have been more
than ane,

0: Following any of your cotversatons with -

Mr. Kon, did you have communicadons with any of the
PolyGram employees sepurute from lawyers, other thai
Mt Sainmilan?

A: T may have, but I dan't recall.

Q: Do you recall discussing the proposed
nuHACHu azrecmenl with Chris Roberts?

MR. POMERANTZ: At any time.

THE WITHEES: T don't recall.

_ BY MR. GREEN:

Q: Do you recall discussing the mortoriam
AZFCCIIE At At qny me with Mo Clocckaeri?

A T Jdon's recall.

@: Did any representative of PolyGram
communicare with Warnaranthe subject ofthe propo.
moratotiutg agreement dering July of F5087

MHA. POMERANTZ: Objection. Lack of
foundation,

Alse, o the extent you know about it ina
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non-privileged way, you can testify to it To the
extent you only know about it fram a privileged
communication, you shenld nor answer to thet exyent,

THEWITNESS: Canl - I need to ask you a
yuestion. Ain allewed to at this stage?

IMA. GREEN: Sure.

A, FOMERANTZ: Let's step outsicle,

{The witness and his counsel exit the

= oo and then requn.)

MR. POMERANTZ: T'he ooly basis that

- My Constane has to answet the pending questdon is 3

privileged conunoaaication and, therefore, 1"m going to

2 instruct him 0ot o ansowet,

BY MR. GREEN:

& Did Mr. Kot comtounicate with Warner on the
subject of the propesed moratorium?

MR, POMERANTZ: Apain I'm going 0 instorect
him on the grounds of privilege.

Will you apree that allowing him to wosweer

that question is not 4 waiver of ooy privilege?

MBR. GREEN: Mo,

MR POMERANTZ: Okay. Theo I will insiruct
hidtny ot 0 answer.

MR. GREEM: (Jkay. 1= ity position that
if Kon described to Constant 2 communication that Ko:
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1 b jist whether you recall. - i employees waned (0 implement mormorim ARTCETE
5 THEWITHESS: Yrs. i@ with Warner?

i BY MR. GREEN: [ 1 MA. POMERANTZ: That is just 2 yes or ho ot 1

= O And please elace the substance of that o don't recall.

5 cotanmnication. i THE WITNESS: Yes.

it~ MR. POMERANTZ: T will instruet him net o - BY MR. GREEN:

M answel on the grounds of privilege. . /1 @ Whar was the reason?

¢ MR.GREEN: This is amorney-clienr E MR POMERANTZ: Okay Apuin, I instruct you

g privilege: is thar right? 15 ot Lo answer to the cxtent thar that is based on

ra MA.POMERANTZ: Yes. iy privileged communications.

1] BY MR. GREEN: I I'm not aware of any non-privileged

mg QG Okay. These conversations with Mr. Saintitan I3 communications that would Forin the basis for that
(13 were Aboul 4 yezar ago; is that rightr i,ﬁn answer, bur if vou are aware af any, you can testfy

na A Ttwwes after the starr of the FTC 4] to chat extent.

ra urvestigation, so ['m afraid I don'e recall exacthy nst THEWITNESS: I'm nae aware of any.

pe wheon it was, L BY MR. GREEN:

pe @ And wene wou M Saiorilan's atooroey i i I3 Q: You 2rc not aware of agy nonprivileged
A context of these communicatons? [& conwnumeations on this subject?
A A Mo, v A What I'm aware is wo proviousiy discusscd of

2 G Okay. S0 what was the subsiance of these & the incgenal correspondence, und that was the extent
[l Comimunicaticons? 21 of my knowlcdee on the subject.
= MR POMERANTZ: I'm instructing him not to 23 @2 Olgay And Fm — my question here is whether
[ aunswer I voo wail to Luke it to e joudee, wo 25 you huve an understanding as to what PolyGram intend
= abiead. You koow we one epresentng v Saitirilm in ‘4 ar hopred to achieve with the momtorium agreement?

[#5] Thig Case, Yoo <norws we representaed nm at the

Parja 58
0 deposition and Aew him all the way over here 50 yoo
= (hdn't have to travel to Australia, I you st to
i take the issoe to the judge, g0 ahead. Wie'te clainming
2| privilege,

L3l BY R. GREEN:
B Q: Duripg 1908, were there PolyGram employees
a4 who wished to myplemnent a moratetium agrecment with
i WarneT in connection with the sale of the 1990 and
i 1994 Thiee Tenors albums?
A: Were there PolyGrzm —
MA. POMERANTZ: Again, T think this question
has afready been asked, snd to the exvent he's able to
angwer if, he has answered it
4 D wou think this is a different guestion
-5 than vou have asked bofore?
@z MA. GRAEEN: Yts,
‘MR PQMERANTZ: Okav. [ don't hear it as
- different. S¢ mavhe yon could explain, Recause we
- haye tried w Eairly allew him o answer goestions,
atid now you are gong hack to something that T know
v have done before.
MA. GREEN: Okay, well, [ will ask 2
different cuestion.

M

(ALK

4

13|

BY MH. GREEN:
Q: Do vou lmow why PolyGiram — certain PolyGram

7]

MR. POMERANTZ: Objcerion. Lack of

Pag
foundartion. It also assumes fActs oot in evidence
iz thuat Polvirram bad inten thar you described.
Bur in any event, T think Mt Constant
already unswered that question. To the extent — but
You cuan answer if again, as long 45 you don’t disclose
any privilcged compmutication.
THE WITHESS: I would Tike to ask oy auoriey
on the question of privilege.
MHA. GREEN: Sure.
{The witness and his counsel exit the

=

ruwin and chen rotuern.)

- MR. GREEN:

Ej'?u [(Record cead as fallows;

[41 “Cuestinon: My quostion here is

e whethet you have an understanding as

to what FolyGrum intended or hoped o

achicwe with the moratorium

ApreeiTEne® ™y

:n3; MR, POMERANTZ: Based on oty discussions with
20 Mr. Constant, [ believe the entirety of his knowledge
;:211 that would be relevant to that queston is based on
e privileged communications, and sa Iwill instruct him
|*3] ]1;:"[ IO AMEWEL

[24] BY MR. GREEHN:

s Q0 Mr Constant, who et PolyGram decided that

18]
G
3
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roonn ald then retur.)
{Itcoord read as follows:
“Question, And what is yonr
understanding as o whether Warner
conformed is canducr @ the poopaosed
Mo ariim agresment ™)

THE WITNESS: My only recollection on that
{sgue 54 letter thee came, T believe from Warner w
FalyGeam, the gist of which was thar they weren't going
ta reconunend the praoposcd motatoriom.

BY MR. GREEN:
Q: s the letmer that vou have in mind a letter

1x authorcd by Tony O'Bricn?

Ac T believe 1t was Tany O'Rrien.

ns @ And do vou recall when vou saw that lertor?
ra A I imagine I would have seen it shonby gfter i
e was teceived by Palyeam,
g O Was the leter addressed 1o your
e A No, [ dan't think it wras.
iz @ Do vou recall how you veccived the lenerd
21 As No EFdon't.
F7 G Whar was the oot upon PolyGram of the
[23; decision sot wo impleinenr the proposed morilorium
I:4] Agreermnom?
= MR PQMERANTZ: Objection. Lack of foundaetion.
Page &6
(11 €alls for specnlation. Also, v the exaent it calls for
@ any privileged communications, 1 woukd instrict you not
[} Lo answer to il extelt,
@ THEWITHESS: [ don't krwrw.
IE: BY MR. GREEN:
W O Doyo know whether the 1908 Three Tenors
71 proect was considered 4 soeeess at PolyGram?
W A: From recollection, o, it was not.
mo O Was it comsidered a failore?
s A [Tsuppase yes, ina wiornd.
pe) 0O T you ktiow whether the Bilure af the 1998
nz Three Tetors profect was related to the compatiy's
(12 decision not 1@ implement the proposed moratorigm
4] agrestncnt?
ps MR, POMERANTY: Objectinn. Luck af founclation,
[ Calls for speculation,
i MR, GREEN: Excuse med
(137 THE WITHESS: That micans [ don't answer?
ng MR POMERANTZ: Mo, you can answer it if vou —
z1  THE WITHESS: MNp.
1] BY LiR. GREEN:
iz e Lo you koow?
= A Tdon't koo,
24 Gk Do you know whether the company, during 1908,
[5 cotsidored imnplo s ating e MOrarorygm AErccmngit I0 Some

Fa
m jurisdictions bt oo ouhers?
@ A POMERANTZ: To the extent you have any
= knowledge based on privileged communicatons, you a
instructed not to answer that, To the extent you bave
any knowledge thar's nart ascd on privileged
COmUCIUBicatinns, ¥ou ¢an answer it

THE WITNESSE: Cun you restate the guestion?

I'm sorry, repear the question.

I

&

161
1
[

%  MR. GREEN: {zn vou rcad it hack, please,
{0} (Record read as follomes;
i "uestion: Do you Know whether
iz the company, during 1998, considerad

3 implementing the moratoriom agree ment
in sorh jurisdictions bat not
mihers?™)
THE WITNESS: Welt, proposed moratoriom, I

denT recall.

4

i)

feg
(17
[18]

BY MR. GREEN:
&: Have vou had any conversatons on the subject

it

itas; of a Three Tenors grcatesl hils necording?

|[21; A Mo

e @ PR you Dud any eammamications an the
vz subject of a release of 2 Three Tenors box set?
] A No.

s G Were you involved in the acquisition of

Pag
ripghrs o the 19%0 Three Tenors album?
A Mo,
Q: Were you ivobved in any way with the 1590
Three Tenores album?
MR. POMERANTZ: Objectien. Vague and
ambiguous 48 10 what you mean by “involved in any

m
]
Ml

]
| |
| @
i 17
| BY MA. GREEN.

m 0 Did you have any rale with regard o the 1990

(i Three Tenors albymny

A ot in connectien with the agguisition of the
rights in 1990 _Thereatter gnly — il wiouhd have been
only on an cidental basis and in comnection with, as
‘il far a5 was relevant to the 1994 albam.
wem Q: Are you famitiar with 4 conpany tamed Top
18] Film?

Wiy

(]|
12l
|[1 k)

a1 A Top Film. Topr Filme

A Q0 In connectivn will tie 1990 aflwm?

nx A 1t vaguely rings a bell

Ex o @ Do you know who the principals are in that
2+ firm?

= A Na, T don't recall,

e @ Do you recall the Ao Quing Holdings

[24] Limited?

A Mo,

—

=]




POLYGRAM HOLDING, INC., ET AL
MATTER NOQ, DO9298

A

ul

[l

F1
21!
[24]

[25

1"
F

&
i
1]
4
[

[
N3
rel
125
L&l
7l
|1&]
|

Faga 73
G Okav, Do vou recall why vou authored this

1 lemer?

MR. POMERANTZ: Lf v dre paitig to g0 inta

. 1 ih some substanee, why don't vou let hirn read it
i for o few minukes,

Cun we just g0 0 the reoord For 2 fowe
minures while he rcads it?
MR GREEN: Sure.
iMecess taken ftrom L1143 a.m. to
1147 amn
MRE. GREEN: Could vou roacd back the last

s ogjuestion, please?

(Record read 48 follows:
e srior Olkay, 1o vou recall
why you authored this letter?™)

THE WITNESS: Beause of complaints that had
hecn recened by Pluoodo Domingo’s sepresenianves
reganding the 1990 Three Tenors allnem

BY MR. GREEN:
Q: Were there msances where caniracts with

< bl Idmingn. were adjusted reiroactvely to provide for

agdditional payments to ML Dommingas?

A Oeher than as swaced here, T don'L recall.

O Ewo vou kenow why che pavments seferenced here
were mde?

Paga 74

A Adjusting,.

Q: Gerroaotively adjisting?

A Yeah T don't Knowe

Q: Is it unosual for a music bel woadjose
retrogclively ity ggreements with an artist w0 as 1o
provide addiviona] monies oo that arist?

MR. PGMERANTZ: Ohjecrion, Lack of
foutdation. Incomplere hypotherical. Calls for
sneculation. AlsD asks for oxpert festinnny,

THEWITHMESS: Afer all that —

MA. FOMERANTZ: [ will ry 1o think of some
more, i I can,

THE WITNESS: I'm eilxrmussed to respond, but
11, 'S i atesual.

BY MR. GREEM:

0 What's che reason then? Of what i getheral
arc the circumstances uoder which o label would ooake
such PAYIMEenRts t an artist?

MH. POMERANTZ: Sanwe abjecticds.

THE WITHESS: TIsually artist relatinns.

BY MA. GREENM:
0 What does that mean?
A: To roaintain the good relationship between the

CcoInpany and the arst,

Q: If your would tirn tr page «= the secopd page

RICITARD CONS
November 28,

Pz

i1 of this letter, it's 4190, There is 4 patapraph that
21 Regins “Yoo seem | Do vou gee that?
1 A Th-huh,
w1 @ There it 2 staicment in the leler thar
14 unprecedemed dmoonts of both dme and money were
- @ conmbuted to the 190N Theee Tenors album. Do you
1 see thar?
Al Yes
3 @ What was unusoal or unprecetented aboug the
- marketing effort for the 1990 Three Tenots album?

A Tdon't cecall precisety, bue I heligre i
wis because there was more narketing effort given to
the album than is norma)l foe a classical release.

Q: What wuy the nuture of the marketing effont
that wras given torthe 18D album?

MA. POMERAKTZ: Objection. Vigue and
ambizuous. Lack of foundation,

THE WITNESS: It would have been the
normal — it would have ineluled the normal marketin
activities undcrmaken by a record company fora — for
the retease of a record, It may hove inchoded
televigsion advertising, It would have ingluded ather
furms of acheertising.

BY WMR. GAEEN:
Q: If vou wouwld turn 1o the nexx page, 4191,

Fa

Let me direct your aftention to the top of the page,
the firsr paragraph there. It says that approximately
120 recordings are released by Peccg each yeae, Do
you sei That?

Az Uh-liuds.

Q: Do yoou knaw the number of releases by Decca
rach yvear during the late 19907
! Mo, I don’,
v Do yow kpow i3t mas more or less than 1209
s I would imagine it would be Less.
: i the company ger smaller through the "90s?
» The Decca Record Cotpatiy?
: Riphe.
: Tdan't know what yon mean by smaller,
: Tid their amonnt of husiness activity
dechne?
pn o A don't know.,
per G But your understanding is that the number of
rs1 releases per year declined in the late 1990s as

=

DrFOoPOFrPODR

[E]

o compared to 1992 iz thar vighe®

1. A [ believe that to be the casc,

iz O Doovou koow whelther all of Decea's releases
i3l are markeied in the United States?

=] A Inaoald think ir nolikely.

e G Do you kihow what percentage of its releases
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el BY MR. GREEN:

o @ Okay.who negntaecd the key termns?

M A M Kronfeld may have Been itvolved ) that,
G And do you koow wha was involred frotn The

[ Rndas CQrganization?

r A He may have had copversations with Mr Hodas,
i bt I cion’t knoow:

5 @ Were you based in Landon during 19937

nr AT was

O WWere yoor regotiarions held o Tondon?

ra A s,

ra O Whar happened with regard 1o these

'3 negotiarions in 19033

(g A %We had one or more meedngs with Mr. Clay and
=6 were in quile deiled discussions, and fonn what I

o7 chedll, dairly shuettly after the st meetitg we had

s with him, v heard chat they had signed an agreement
pa with Warners for the albotm chat suhsequenrly became
i the 1994 album,
G Was ehces an issec thar PolyGram and The
Rudss Oreamization weore Layving difficuhy reaching
[=3 AFTEEMREOE LPOIY
4 A L rocall thar rhe issue that seenied e the

r=5 biggest problem at the tine was the quesnon of

]
i)

Page 82

i television advertisime, of the wlbum and w what extent
i thit would result ina reduction in die royalty

[ pavable, on the Basis thar if you agdvertisc on

e televikion, that is siwionsly expensive and.

e thereforee it is guite commaon o secnre a rednetion in
A 1he tovalty thal you pay o the Ecensor or artist in

7] guestion.
a O Polyfacam wantcd 2 tokeyvision break?
e A Right, yeah,
i Q@ And The Radas Organization did nod want 1o
i-1] prrowide for a telewision breaik; is thut righr®
pe A AsTrecall,
pr @ Was'Uhe Rudas Organization simmltanecusly
(e nepotigring with Wacner @ng PolyGran?
fs A It seems lkely, yes JTust bhaving in ound
17 the titving of what happened.
pa B Duning 1993 when you were negoliating with
pa The Rudus Organization, were you aware that The Rudas
g Orpanization was alse negotisting with Warner
A Idon't recall being aware they wore actually
i i negotanens. [ could say thar we would have
2z surmised they were a possible altethattve licenses.
e Q0 Da pou know whether during 19949 The Rodas
fes Organization was negotiating with any muosic companies
(25 other than PolyGuam and Warner?

fhay

Praga 81

Pae
A A I have no knowledge of that
P @ During 1994, was ’r. Pasaromi onder
2 exchisive contract io Decca?
(A Thelieve he was,
@ O Thd Polytraim v lewse Pavaratd oo Warner fur
] the 19%3 Three Tenors allnun?
7 Ar Yes
| 1  Q: Were vou involved in negetiating that
2 refease?
pe A L was imvolved in discussions about the
v tefegse. Dl it i negotizring the release.
;:12] Q1: Haw did you learn thar The fudas Organtzation
i3 had signed a conmrace with Warner in connecrion with
Fra) e 1994 Three Tenors alhum®
g A L don’t recall.
(e @ Thd Polyleram consider refusing to release
t7 Pavarott to Warnet for that project?
rep  Ar Yes,
‘v f3: Okay, Why did PolyGam release Pavarotti to
iy Warners for the 1994 Throe Tenors project?
2 MR, POMERANTZ: You can answer that question
we t0 the extent it doesnt requice srivileped
DEE COOUTIVEILCATTONE.
iz  THEWITNEEE: Can you repeat the question,
25 please,

,_
=

Pag

[3 (Record read as follows:
5] “Question: Okay. Why did
v 1] Poly(iram refease Pavaro( oo Warners
I #i forthe 1994 Three Tenots project®™)
| 5

i THE WITNESS: I believe it was Iur artist

7] PElATIGT EEASn,.

£ BY MR. GREEN:

 Q: And what does that oean?
po A: Same thing as when yvou last asked me, It's
(4 for the —
fz  MR.POMERANTZ: Objccrion. Asked and
(131 amEsweted.
py  THEWITHMESS: It was to maintain good
pe] tekitions watl the aeast, [ belivve,
e BY MR. GREEN:
(i Q: Tnarder to mainiain good eeludons with
14 ™, Pavarar; 1s that righe?
a9 A Yews

=] Q: During 19 — withdeon,
I;?1] In connection with the 1994 Three Tenors
271 project, did Poh(iram want a studio vooerding of the
) Tenors?

29 A As opposed o the live recording?
251 O Yes.
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THEWITNESS: Na.
BY MA. GREEN:

@ Separate Do e Three Tenors poajod, ac

i You aware of a0y agreements that FolyGmm hes eheredd
o with competing music companies that restriet
- Polytzram's ahility 1o discount its recordings?

MA. POMERANTZ: Samne instoncrion, 45 well gs
nerw asked and awwered.

Ll

iz THEWITNESS: Mo,
[1u) 8Y MRA. GREEN:
p o @ Arc you aweee of 20y agreements that

pa Uoiversal Music Groug Das culerced into with comjrotng
13 Music companics that restrict Universal's ability to

4 chiseoant ity recntedinges?
ns MR POMERANTZ: Same instructions.
pe THEWITNESS: Could ! have a word, please?
rn1  MR. POMERANTZ: Sure.
[&l (The witness ard his counse! exit the
ro TG and then remarn.)

oy THEWITHMESS: Wonld you repeat the guestion,

2 please?

i {HRecornd mead as follows:

oy TLUESHIGN ATE VO aware of any
2+ agreements that TUniversal Music Group
e has enrered into with competing mosic

Praga 90

(] companigs that restrict [Iniversal's

(7 abiliry b discount irs socordinga? ™

B THEWITHESS: The oy exatipde T can Wink of

M is where e jodnt ventured an albam on, T hink ir was
i1 Cher reaest Hirs, which invalees the putiing

iel together of sound recctdings, some of which are owined
7] by ancther company, some which were owned by

& Universal, Angd one cotmpany, cither Tndversal or .

@ Wy Cher Warner —
pm THE REPORTER: 't sotty, whidl did yoo say?
r:  THE WITNESS: [ think it was — I'tn sotty,

(& coukd Iao off the record for 2 moment?

e MR POMERANTZ: Just —

4  THEWITNESS: (lcay. One comparny 13
g responsible for actually markerng and selling the

qe album andd there 1w agreements relating to the price of
a7 edch such album shouwld e sold,

RL BY MR. GREEN:

(a Qo This Cher, Coheger?

pe Al Yeah,

i K And Universal has enrered into a joint

[ YeEOtre apeecment with another music company?
A Uhk-huh,

[+ Q: Whar company is that?

[==1]

A I was tryving to remember whether it was Sony

Fa

L] orWarcner.
@ & What time period was this joint vennure
m enterad into?
M A Theliewe it was last year,
|5 Q: 2MMP
® A Ub-huh.
m Qs Cheran artise sighed o Universal
i [4 correntdyy
i@ AT believe signed — with Warner or Sony, Sony
qnop curegaky, but wsed to be sigoed o o TToivensal
a1 company, henie the reason for the
A2 Universal has some caralog athums ssued by
pz Chetsis that right?
e Ac [ helieve to be the case,
s @ I5 the uiluto that tx the subject of Lhis
pe jzint ventore eptitled are Chee’s Greatess [is?
r A Saomething like that.
ra @ What company is distoburing Cher's Greavest
ro Hitss
Fu Ac D helicve i was Undversal.
1 R Is it Universal distributing the recording
1z worll wede?
2 A [ don't koows ot i0was in 3 stgnifieant
= twmber of counoies.
5 Q@ And what is the natmre of the price agreement
Fag
1 that you recall?
m A Gohy that the — T ¢an only recall the
¢ [ agreement dealr with the prcing at which the alboam
1 shauld be sald,
15 B And the agreemem that you have in mind
R reiztes w the price at which the Cher's Greacest Iits
m albyur is sobd; is that rghe?
B A Uh-hzh
g G You have to sy — is that ves?
ne; A Yes Sotty,
ter G And did vou negotate this agteement?
na A Mo,
pa G Who pegotiaed the Agreement?
ra A Emiplovees of Tiniversal Masic International
pe] O Dges the agreement between Uhiversal and this
g other music company cestrict Universal's abdilicy vo
(i Sct a price for1he Cher albums in Undversal's
e CER IR
n A N,
px O: Iroes the agresment restrict the ability of
r21: this ¢otnpeting music company ta independently
2. determing the selling price fpr the Cher albums tn
Jiz3 this other mosic company’™s catalog?
m) A Mo,
23

Q: Was there any discussion of restricring

—_— .
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Page 37

A: Fram the time — sorry Start again.
From very shortly after [ first jeined
FolvGram,
: Through o toclay?
t Artigg and licensors, yoes.
» When did vou join PolyGrm?
: In 1980,
; Wat year did you becone general counsel?
: Tip THHNDL
t Are you aware of any arkists that are
curicntly under contract to record exclusively for
Undversal who Komecly released albunis wich other
music companies?

A; Yes,

G What aefists are you aware of

A: Could [ ga off the — [oeed to go off the
record, because T need tine 1o think about this, I'm
sarey. It happens all the dme in the mosic business,
51 | need o som of think,

MR GREEM: (Jkay Well, I near the end, so
I'm going to ke a minure, I vou can think aboar it
tora minute.

MA. FOMERANTZ: Okay.

MR, GREEMN: Is th#t satisfacoory w you?

MR. FOMERANTZ: Yrah, that's fine.

OPFrOPF0RFO0

FrAnr DR

{Recess taken fom 1329 pom to

12:36 pm}

THE WITNESS: Elion John and the Raolling
Sromes.

BY MR. GREEM:

Q: Is Elron Johin currently signed to TTniversal?

Ar Yes

Q: How long has Elton Johe been signed

s Universal?

& He oas formerly signed o PolyGramora

- Polvizram company, and prior 1o that, was signed to

Dk Jarnes Music, TTK,
& Currently Elton John is signed o Tniversal;

© 15 thar righy?

A Yes Yew, thads coreect, I wids trying w
recall which Univemal cornpany He was signed to.
G And do vou know when Firon John was signed o
Dick Jumes Musc?
A lrwag in che 10705
: Is Dk Jamcs an independent label?
oIt Ay,
» And today?
: It was bought by Polylirmm
¢ Currently are there any Elton John albums
that are distribated by companies cutside of

PO rQ

[l
Nt
[
[4]
[
[6]
-7
s
]
ITI]
n
R

[,
(15
{161
7
[1E
[1
[E
[21

[£3]
124]
26]

s

Unsvcraall

A: 1 don't belicye sa.

Q- When was Dicl [ames puschased by PolyGram?

A 1084,

G: Arc the Rolling Stoncs currently signed to
Liniversaly

A Ny They wete signeil to Decea,

O: During what period?

A In the 19605 and "7os,

Q: Dhoes Drecca currenly hayve Rolling Stiones
albutns in its catalog?

A Tes

Q: Do vou know who the Rolling Stones are
currentiy signed with?

A: [ think it s Warnen I'm sorry. I should
know this, it they are oot the gronp they weee, 03
Warner FML

0 Decen has non-classical recordings in its
catzlog; is that right?

A Prios to ity acqoisition by PolyGrao in 1980
it was a company rhas did bow classical and pop
musie.

Q: 13y vl koo of any other artises that are
curreitly sigmed to Universal thae Bave catalog albutns
with ather companies?

1

3

=
| @

q
[
M

3

i"H
[14]
[1E]
[17]
[1a1
[15]
i=0
2
[
=l
i24]
|25

Pags
A Ldon't immediately recalt, I wawld have 1o
think ahout ir,
Q: Have vou evet Deen itvdlved n negotiatiteg

. co-np advertising programs with retailers?

A: No,
MR. GREEN: | have no more gquestinns or 0o

. MO NCW suestions an (s time,

A number of questicns have not heen answened
hecause of msttuctions from Counse] not to answetr
those qoestions on the hasis of privilege or
otherwise, We intend to review the tanseripr. If we
reach 2 conclusion that any of these privilege claims
iy be invalid ot inconsistent with positions tuken in
nther forums or If we determine tat subjeces that
have hern foreclosed ta us here will be aregas of
testirnony at tigl, then we fesenve the right to
re ¢all this witness.

Do you have any questions ot anythitg yon
winlld like tr put on the recone!?

MR POMERANTZ: | have o gquestions for the
witness.
MR. GREEN: Okay. Then we are adjourned.
THE REPORTER: Do you want tr scad and sign?
MR. POMERANTZ: Yes.
rEnd time: §2:40 pm)
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CERTIFICATE OF SERVICE

I, Melissa Westman-Cherry, hereby certify that on Januvary 25, 2002, I caused a copy of
Memorandum in Support of Complamnt Counsel’s Motion In Limine Regarding the Testimony of
Richard Constant to be served upon the person listed below by hand:

The Homnorable James P. Timony
Chief Administrative Law Judge
The Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, DC 20580

I, Melissa Westman-Cherry, hereby certify that on January 25, 2002, | cavsed a copy of
Memorandim in Support of complaint counsel’s Motion In Limine Regarding the Testintony of
Richard Constant to be served upon the persons listed below by facsimile and by 1. 8. Mail:

Glenn D. Pomerantz
Bradley 5. Phillips

Stephen E. Mommisey
Munger Tolles & Clson LLP
335 South Grand Avemp
35" Floor

Los Angeles, Ca 90071
Fax: (213) 687-3702
Counsel for Respondents
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

It the Matter of

POLYGRAM HOLDING, INC.,
a corporation,

DECCA MUSIC GROUP LIMITED,
a corporation,

MG RECORDINGS, INC.,
a corporation,

aned

UNIVERSAL MEUSIC & VIDED
DISTRIBUTION CORP_,
a corporation.

et M e e v et Nt St ot vt et et

Drocket No. 92938

ORDER IN LIMINE REGARDING THE TESTIMONY OF RICHARD CONSTANT

Complaint counsel has moved, Pursuant to Commission Rule of Practice 3.43(b), for an

order limiting the testimony of Richard Constant to the subject of PolyGram’s business

structure in 1998, and precluding Respondents frorn mtroducing evidence, through the testimony

of Richard Constant, about PolyGram’s decision whether fo imploment restrictions on pricing

and discounting of the 1990 and 1994 Three Tenors albums. Having considered the submissions

of the parties, and for good cause shown, IT IS HERERY ORDERED that the nal tesumony of

Richard Constant shall be limited to the subject of PalyGram’s business structure in 1995,



Evidence i the fortn of teslimony from Richard Constant on the subject of PolyGram’s decision
whether to implement any restriction on pricing and discounting of the 1990 and 1994 Three
Tenors albums as parl of ity jnlint venlurce with Warner Music Group is inadmissible under Rule
3.43(b) of the Commusaiom’s Rules of Practice, and Respondents shall not present such testimony

at tial.

OFDERED:

Jarnes P. Tinony
Chief Admimstrative Law Judge

Date; Febmary |, 2002



UNITED STATES OF AMERICA
EEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

POLYGRAM HOLDING, INC.,
a corporation,

DECCA MUSIC GROUP LIMITED,
a corporation,
Docket No. 9298

UMG RECORDINGS, INC,,
a corporation,

and

UNIVERSAL MUSIC & VIDEG
DISTRIBUTION CORP.,
a corporation.

L N R R

MEMORANDLM IN SUFPORT OF COMPLAINT COUNSEL’S MOTION
IN LIMINE REGARDING THE TESTIMONY OF RICHARD CONSTANT

Pursuant to Rule 3.43(b) of the Cormmission’s Rules of Practice, 15 C.F.R. §3.43(b},
complaint counsel respectinlly requests that the Court enter the attached proposed Order in
Limine Regarding the Testimony of Richard Constant.

The Complaint in this matter alleges an agreement between cornpetitors PolyGram and
Warner to fix prices and forge advertising (the “moratonum agreement”). PolyGram denies the
exastence of the moratorivm agreement, and further claims that if such agreement was adopted,

it was nat implemented.



Richard Constant, an in-house lawyer for PalyGram, has been identified by Respondents
as a prospective trial witness to testify concerning PolyGram’s tmplemeniation of the Thres
Tenors moratorium agrecment. And vet, when guestioned on this subject at his deposition, Mr.
Constant repeatedly invoked the attorney-client privilege, and declined to provide any
meamngiul responses, As he has declined to address the Thres |'enors moratorium agreement
during discovery, Mr. Conslant must likewise be barred from addressing this suhject at trial.

BACKGROUND

On Jamary 18, 2002, Respondents filed their proposed witness list in this matter.

Second on the list of prospective witnesses, Respondenis 1dentified Richard Censtant, together
with the following description of proposed testimony: “Mr. Constant will testify [1] concerning
PolyGram's business structure in 1998 and [2] concerning PolyGram's decision not to implement
any restriction on pricing and discounting of the 1990 and 1994 Three Tenors albums as part of
its joint venture with Warner Mugic Group.” Respondents Polygram Holding, Inc, Decca Music
Group, Ltd., TTMG Recordings, Inc. and Universal Music & Video Distribution Corp.'s Proposed
Witness List, Designations of Deposition Testimony, and Exhibit List of Jannary 18, 2002 at p.3.

" On Noventher 28, 2001, complaint counsel took Mr. Constant’s deposition. Mr. Constant
responded satisfactorily to questions abont [1] Poly(Gram’s basiness structure in 1998, However,
when asked about {2] PolyGram’s consideration of whether to implement the moratorium
agrecrnent, Mr. Constant (and his lawyer) repeatedly invoked the attorney-client privilege. Asa
result, complaint counsel was substantially precluded from learming whatever it 15 that

Mr. Constant may know about tha subject.



Mr. Constant stated only that he was consulted by PolyGram personnel with regard to the
agreement with Warner to restriet price comperition.' However, Mr. Constant declined to
disclose who at PolyGram decided whether the company would implement the moratoriom
agreement,” why certzin PolyGram personnel wanted to implement the moratorivm agreement,’
the substance of several communications within PolyGram sarrounding the decision whether to
implement the moralorium agreemcnt,” whether Mr. Constant concluded that imptementation of
the moratoritm agrecment was illegal,’ what instructions Mr. Constant gave to PolyGram
persomnel on the subject of the meratortum agresment,” and whether the actions of PolyGram
persormel with regard to implementation of the moratorium agreement were or were not related
in any way to their communications with Mr. Constant.’

Given that Mr. Constant’s personal knowledge regarding PolyGram’s decision whether to
impiement the moralorium agreecment consists entirely of (assertedly) privileged

communications, what can Mr. Constant offer this Court at trial? First, Mr. Constant’s trial

! Transeript of Deposition of Richard Constant {“Constant Tr.”) {Nov. 28, 2001) at 31. Attached
herefo as Exhibit A.

? Constant Tr. at 60-61, 63.
* Constant Tr. at 53-&{:'.

* Constant Tr. at 31-32,

* Constagt Tr. at 53-54.

“ Constant Tr. at 36.

? Constant Tr. at 48-49.



testimony may consist of information that was withheld during discovery.® Second, Respondents
may argue that the mere fact of a lawyer’s involvement in the decision-making process supports
the claim that the moratorium agresment was not implemented.” As discussed below, both of
these strategies would be improper.

Complaint counsel disputes Respondents’ claim that non-compliance with a price-fixing
agreement is a valid defense.’” Mr. Constant’s festimony regarding implementation of the
moraterium is for this reason irrefevant and should be precluded. However, we do not press this
argument for purposes of the present motion. Even assuming that implementation of the
moratoritin agreement is a relevant issue, Mr. Constant should not be permitted to address this
mailcr at trral.

ARGUMENT

A motion in limine may be made before trial to exclude anticipated inadmissiblz or

prejudicial evidence before the evidence is actually offered. Dura Lube Corp., FTC Dkt Noo

9292, 1399 FTC LEXIS 252, *2 (Qct. 22, 1999) {(Order Granting in Part and Denying in Part

" That this may be Respondents’ intention is suggested by Respondents’ Response to Complaint
Counsel’s Interrogatory o, 2, which affered a vague and incomplete deseription of
Mr. Constant™s now “privileged” cornmunication with PolyGram manager Paul Saintilan.

? This explanation was advanced by counsel for Respondents during the deposition of

Mr. Conatant. Constant Tr. at 38 {I think what wc [counscl for Respondents] would cxpect the
evidence to show is that the busincss people within PolyGram sought legal advice, received legal
advice and then certain actions followead. We would not intend to offer the substance of that
advice.™.

® See, e.g., United States v. Socony-Vacuum O Co., 31018, 150, 224-25 n. 59 {1940}
(Sechion 1 condemns anticompetitive restraints “whether the concented activity be wholly nascent
oT abortive on the one hand, or successful on the other.™.

4



Complaint Counscl’s Motion in Limine); see alse Luce v. United States, 469 1].8. 38, 40n. 2
(1984); Kansas v. Quick, 597 P.2d 1108, 1112 (Kan. 1979).

M. Constant should not be permitted to withhold testimony during discovery and later
spring his testimony on complaint counsel and the Court during trial (Point I, infra). In addition,
Mr. Constant should not be permitted to testify that he provided legal advice relevant to an 1ssue
in this case without fully disclosing the substance of the relevant communications (Point H,
infra).

I Mr. Constant Cannet Festify at Trial about
Matters that He Refused to Address at His Deposition

It is well established that a party cannot, based on an assertion of privilege, refuse to give
testimony about & subject dunng a deposition and then testify about that sama subject at trial.
Iternational Telephone and Telegraph Corporation v. United Telephone Co. of Florida, 60
F.R.D. 177, 186 (M.D. Fla. 1973) (“Fundamentzl fairness and justice requires that if the
defendant intends to watve the privilege at tal by the miroduction of evidence within that
privilers, then the defendant will be required to allow discovery with ;'egard to matters material
to that testimony.™); Hewmedoaords, Inc. v. Johnson & Jofinson, 413 F. Supp. 926, 929 (NI Cal.
1976) {"Since the same rules of privilege govem the scope of discovery as generally govem the
admissibility of cvidence at trial, & party may obtain pretrial discovery of materials allepedly
subject to the attorney-client privilege . . . where the protection of the privilege will be waived at
the mal."); Fex v. California Sierva Financial Services, 120F R.D. 520, 330 (N.D. Cai. 1988)
{*Delendants cannot conceal such informaton from discovery and expect 1o spong il upon

plaintiffs in the midst of trial for the sake of obtaimng a tactical advantage in litigation . ... If



the holder intends to consenl to the waiver of the attorney-client privilege at trial, such intention
must be disclosed during the discovery stage and any mformation as to which the privilege will
be waived must be made available to the opposing party through discovery so as not to afford the
one parly an unfair advantage at trial.”); 6 Moore's Federal Practice § 26.49[5] (Matthew Bender
3ded). See afso Nick Istock, fnc. v. Research-Cottrell, Inc., TAF.R.D. 130, 151

(W.D. Pa. 1977).

During his deposition, Mr. Constant declined to respond to relevant questions concerning
Respondents’ ciaim that PolyGram decided not te implement the moratorium agreement,
Plainly, Mr. Constant should be barred from giving testimony at (nal on matters that he refused
on privilege grounds to discuss during his deposition.

II Because Mr, Constant Declined to Disclose the Content of His Communications,
any Testimouy that He Provided Legal Advice is Irrelevant and Prejudicial

Respondents contend that they recerved advice from counsel and thereafter decided not 10
implement the price-fixing agreement with Warner. If Respondents arz placing their reliance on
legal advice in issue, then there is a waiver of the attomey-client privilege; 1l Respondents are not
{implicitly or explicitly} asserting their reliance on the advice of counscl, then the fact of the
consultation is irrelevant -- and should be excluded.!! Respondents cannot simultaneously ctaim
that they received legal advice from Mr. Constant, that this advice is relevant to the issues in this
case, and that the substance of this advice 1s prolecied from disclosure.

A party may not use the attorney-client pnivilege as both a "shicld” and & “sword,”

sclectively disclosing portions of commumications for self-serving parposes. United States v.

" See Commission Rule of Practice § 3.43(b) {“Relevant, material, and reliable evidence shall be
admitted, Irrelevant immaterial, and unreliable evidence shall be excluded.”).

&



Rilzerian, 926 F. 2d 1285, 1292 (2" Cir. 1991). When a litigant places into issue its executive’s
rellance en an attomey's advice, the opposing party must be permitted full discovery conceming
the underlying communications:

The party oppesing the defense of reliance on advice of counsel must be able to

test what information had been conveyed by the client to counsel and vice-versa

regarding that advice - whether counsel was provided with all material facts in

renidering their adwvice, whether counsel gave a well-informed opinion and whether

that advice was heeded by the clicnt.

Glenmede Trust Co. v. Thompson, 56 F.3d 476, 486 (3" Cir. 1995).

At deposition, Respondents asserted that Mr. Constant’s relevant commumeations wath
PolyGram employees were privileged in their entirety. Standing along, the contention that
PolyGram personnel consnited with Attormey Constant is therefore entirely irrelevant. Recycling
Solutions, Tne, v. Dist. of Colimbia, 175 F.R.D. 407, 409 n.3 (D.D.C. 1997) (if defendants did
not intand to raise a reliance-upon-counscl defense, then “reference to their consultation with
[counsel] would be superfluous™). Consultation with an allomey does not in iiself show good
faith, a willingness to reverse course, or a propeasity to comply with the law. Perhaps
PolyGram’s executives were advised by counsel to fabricate a paper record merely purporting to
show that the company was not complying with the moratorium agreement. Invoking the

attorney-clienl privilege, Mr. Constant declined to confinn or deny that this was the company's

scheme. "

12 Constant Tr. at 40-41. Another possibility is that PolyGram’s deetsion whether to implement
the moratorium agreement was entirely unrelated to the consultation with Mr. Constant. Indecd.
Mr. Constant declined to disclose whether or not the actions of PolyGram managers following
the allomey-client communication were related to that communication. Constant Tr. at 48-49.



Respondents apparently will ask the Comrt to infer from the fact of attomey consultation
that PolyGram was acdvised to abandon the moratorivm, and therefore acted accordingly. The
Court is left to infer (on what basis?) the contents of a conversation only beeause Respondents
arc asscriing a privilege. This is not only speculative {ses above), but lagally improper.
Respondents are by inference raising an advice of counsel defense, but denying cormplaint
counsel and the Court the opportunity te examine the underlying facts {“whether counsel gave a
well-infornied opinion and whether that advice was heeded by the client.”"). In order to
foreclose this stralegem, courts refuse to recognize any distinetion between a defendant’s
agserting the “act™ of legal consultation, and asserting reliance on legal advice. Both claims
effectively waive the attorney-clienl prvilege. Recyeling Sofutions, Inc. v. Dist. of Columbin,
175 FR.ID. 407, 409 n 3 {D.D.C. 1997}, ML-Lee dcquisition Fund T, £.P., 859 F, Supp. 763,
767 {D. Del. 1944).

In Mi-Lee deyuivition, the Lee Defendants were charged with acting in reckless disrepard
of the requirements of the securities laws. Defendants rcsl:;nnd::d with the assertion that they had
acted after consulting counsel, but denied that they were relying on the substance of the advice
they received from counsel. On this basis, Deferdants refused to produce relevant attomey-client
communications. The court viewcd this distinction as irreievant:

The Lee Defendants respond by first denying that they have raised a2 reliance on

the advice of counsel defense. The Lee Defencdants assert that they have raised the

“act” of consulting counsel to rebut Plaintiffs’ allegations of acting in teckless

disregard of the requirements of the 1940 Act, as opposed to relying upon any

substantive advice received from counsel. The Court is unpersuaded by the Lee
Defendants’ distinction. Ewven if the Lee Defendants intend only to rely on the act

B Filanmede Trust, 56 F3d at 486.



of seeking advice from counsel to show they behaved in good faith, Flaintiffs are
cntitled to test the vahdity and sincerity of that action.

ML-Lee Acquisition, 859 F. Supp. at 767. The count furiher concluded that, mn lrght of the clam
that the Lee Defendants songht advice from counsel, plaintiffs were entitied to a fair and
adeqguate opportunity Lo lest that claim and offer rebuttal. The privilege had been waived:
[P]laintiffs are entitled to know, for cxample, whether the Lee Defendants
disclosed alt material facts to counsel, whether counsel gave an otherwise well-
informed opinion, did the Lee detendants follow the advice from counsed.
M{i-Lee Acquisition, 859 F. Supp. at 767
As discussed in Point I, supra, it is too late in the day for Respondents to waive the
attorney-chient privilege with regard to commumications with Mr. Constant. Considerations of

faitncss and relevance requure that Mr. Constant be preciuded from testifying as to these

communications, and even from asserting that such communications occurred. "

¥ Alternatively, if the Court decides to permit this testimony then Respondents should be nrdered
to produce immediately those written commumecations with Mr. Constant that are being withheld
from complaint counsel under a claim of altormey-clienl pnvilege.



CONCLUSION
For the reasons stated above, complainl counsel respectfully requests that the Court
issued an Order in Limine himiting Mr. Constant’s trial testimony to the one subject that he
addressed at deposibon: PolyGram’s business structure i 1998, Mr, Constant should not be
permitied to testify regarding PolvGram'’s decision whether or not to implement any restriction
on pricing and discounting of the 1990 and 1994 Three Tenors albums during 1998, A proposed

Order 13 attached hereto.

Respectfully submitted,

Geoffrey M. Gresn

John Foberti

Meiissa Westman-Cherry

Counsel Supporting the Complaint
Bureau of Competition

Federal Trade Commssion
Washington, D.C.

Dated: January 25, 2042
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CERTIFICATE OF SERVICE

I, Melissa Westnan-Cherty, herchy cerlily thatl on January 25, 2002, T caused a cepy of
Memorandum in Support of Complaint Counsel’s Motion In Lirmne Regarding the Testimony of
Richard Caonstant to be served upon the porson listed below by hand:

The Henorable James P. Timony
Chief Administrative Law Judge
The Federal Trade Commission
600 Pennsylvania Avenuc, N.W.
Washington, DC 20580

[, Melissa Westman-Cherry, hoereby certity that on January 25, 2002, I caused a copy of
Memorandum 18 Support of complaint counsel’s Motion In Limine Regarding the Testimony of
Richard Constant to be served upon the parsons listed below by facsimile and by U. 8. Mail:

(Glenn D. Pomerantz
Bridley 5. Phillips

Stephen E. Morriscy
Munger Tolles & Olson LLP
355 South Grand Avenue
35% Floor

Los Angeles, Ca 90071

Fax: (213) 687-372
Counsel for Respondenis

Mé/
Mélissa Westman-Cherry /



