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California resident, on behalf of himself,

FRANK CHAVEZ, an individual, and CASE NO. CGC-04-434884
those similarly sitnated, and the general

public, ) FEDERAL TRADE COMMISSION’S
MEMORANDUM OF LAW AS
Plaintiff, ) AMICUS CURIAE -
v. ) CLASS ACTION
NETFLIX, INC., a foreign corporation; Hon. Thomas J. Mellon
and DOES 1 THROUGH 10, Dept. 514
Defendants.
)

The Federal Trade Commission (FTC) opposes the pending class action settlement in this

case because the class members’ compensation is coupled with a “negative option™' — which

! A negative optioﬁ is a term in an offer to provide a good or service stating that the offeree’s
silence or failure to take an affirmative action to reject the good or service is interpreted by the
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leaves many class members without any compensation and could leave others worse off than if
they had not participated in the settlement at all.> Because the only relief provided by the
settlement is linked to this negative option plan, class members who do not wish to assume the
risks and obligations associated with such a plan must forgo any compensation through the
settlement. Many others who do participate ultimately could pay for services they never wanted
either because Netflix inadequately disclosed the negative option feature or because the class
members simply did not cancel in time to avoid incurring a charge.

The settlement benefit offered to current Netflix members is a free one-month upgrade in
the level of service, while the benefit available to former members is a free one-month

membership. In both cases, the benefit is coupled with a negative option plan. This means that

the new or upgraded service will continue automatically, and the member will be billed
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accordingly, unless he or she takes steps to cancel or modify the subscription.

The negative option aépect of this settlement requires special scrutiny. In the usual
commercial transaction, a consumer must act affirmatively to agree to buy a good or service and
incur a charge. In the negative option transaction, on the other hand, the consumer must act
affirmatively to avoid receiving the good or service and incurring a charge. Negative option
plans are not illegal if properly disclosed to consumers. Here, hovsfever, the Commission, is
concerned that the existence and terms of the negative option will be inadequately disclosed to
class members. Because s is 2 class action settlement and not an ordinary commercial
transaction, consumers may be less likely to look carefuilty at the offer. Thus, predictably some
class members will accept the free month or free upgrade, not realizing that the service will
continue and that they will incur charges unless they take action to cancel at the appropriate time.
Nothing in the settlement requires Netflix to disclose the terms of the negative option adequately

to class members who participate in the settlement. The settlement, therefore, is likely to result

offeror as acceptance of the offer.

? The Commission has not undertaken an investigation of the underlying facts in this case, and
therefore, takes no position with respect to the allegations of the complaint.
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in at least some class members incurring charges for unwanted services.

In addition, even if the terms of the negative option plan were fully and clearly disclosed
to class members before they chose to accept the benefit, the use of negative option features
poses special problems in class action settlements. In the instant case, the Commission believes
that the negative option aspect of the proposed settlement appears dangerously close to being a
promotional gimmick. Specifically, the value of the benefit offered to each class meﬁber is very
low, both because those members who accept the benefit receive very little of value and because
it is reasonably foreseeable that many class members will forgo any benefit altogether to avoid
the negative option. This apparently small benefit to class members, however, provides a larger
benefit to Netflix if members inadvertently eitiler continue service at higher prices or re-enroll in

the plan and continue beyond the free month based on the negative option. While the
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Commission has no knowledge of the strength of plaintiff's case, it nonetheless questions
whether any settlement in which a defendant benefits potentially at consumers’ expense would be
appropriate.

Given these deficiencies, the FTC opposes the settlement. The Commission believes that
the settlement should Be either rejected or restructured to correct these deficiencies. As
explained, infi-a at note 17, the settlement could be Iesiructured in such a way that (1) the terms
of the negative option plan and methodl for cancelling are disclosed fully before class members
choose to accept the benefit; and (2) the negative option component of the benefit 1s made
optional, not mandatory, for class members who accept the benefit.

L. The FTC’s Interest in This Matter

The FTC is an independent federal law enforcement agency whose mission is to protect
consumers from unfair or deceptive acts or practices and to increase consumer choice b‘y
promoting vigorous competition. The Commission’s primary legislative mandate is to enforce

the FTC Act, 15 U.S.C. § 41 et keq., which prohibits unfair methods of competition and unfair or

? See Erikson v. Ameritech Corp., No. 99CH18873, order (Cir. Ct. Cook County, H. Sept. 18,
2002) (copy attached as Exhibit A), discussed below at pages 13-14.
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1 || deceptive acts or practices in or affecting commerce.” This amicus brief is based upon the
2 || Commission’s general experience prosecuting unfair and deceptive trade practices, including the
3-|| formulation of restitution programs for injured consumers; its particular experience with regard
4 || to unfair or decéptive practices cormected to negative option plans; and its interest in ensuring
5 || that class action settlements provide appropriate relief for consumers.
6 Pursuant to its statutory authonty, the FTC routinely brings enforcement actions under the
7 || consumer protechion and antitrust laws, often seeking monetary relief, including refunds for
8 | consumers. In fiscal year 2005, for example, the FTC obtained 103 federal district court
9 || judgments in its consumer protection cases, ordering the payment of more than $824 million in
10 || redress or disgorgement. The FTC, therefore, has extensive experience implementing redress
11 | programs, including the drafting and mailing of notices, the processing of consumer claims, and
12 || the payment of cash refunds to consumers.*
13 As part of the Commission’s consumer protection mission, the Commission has sought to
14 || halt the deceptive use of various kinds of negative option plans. For example, the FTC has
15 || challenged deceptive free trial offers used to market various goods and services, including credit
16 || monitoring services, buying club memberships, computer software, and Internet access services.®
17
18 | 4 The FTC Act provides the Commission with broad law enforcement authority over entities
19 || engaged in, or whose business affects, commerce. See 15 U.S.C. § 41 ef seq.
20 || * The FTC typically dispenses millions of dollars-in redress to consumers each year. In addition,
21 the Commission has experience with non-pecuniary redress, including programs involving
product discounts and computer upgrades. See, e.g., Sharp Electronics Corp., Docket No.
22 || C-4002 (Order Mar. 7, 2001) (respondent ordered to upgrade handheld personal computers for a
shipping and handling fee of $10); Apple Computer, Inc., 124 F.T.C. 184 (1997) (respondent
23 || ordered to provide personal computer upgrade kits at less than half the original list price); and
oy || American Body Armor and Equipment. Inc., 118 F.T.C. 982 (1994) (respondent ordered to
provide a 40% discount on replacement body armor).
25 .
¢ FTC v. Consumerinfo.com. Inc., No. CV-SACV035-801 AHS (MLGx), stipulated order (C.D.
26 || cal, Aug, 31, 2005) <www.fic.gov/opa/2005/08/consumerinfo htm> (FTC alleged that defendant
7 | failed to disclose adequately that after a free trial period for a credit monitoring service,
consumers automatically would be charged an annual membership fee unless they canceled the
28

service within 30 days); U.S. v. Micro Star Software. Inc., No. 02 CV 1003, consent decree (S.D.
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In addition, the Commission promulgated and enforces a trade regulation rule concerning the Use
of Prenotification Negative Option Plans, 16 C.F.R. pt. 425. The rule sets forth detailed
requirements to ensure the clear and conspicuous disclosure of the material terms of the plan,
including the means by which a subscriber can decline to receive and be billed for unwanted
merchag&se. Thus, the Commission has developed considerable expertise regarding the
marketing of hegaﬁve option offers.

As a consumer protection agency, the FTC also is concerned about class action
settlements that do not provide appropriate relief for consumers.” To address this concern, the

FTC has taken a number of actions. First, since January 2002, the FTC has filed amicus briefs or

mtervened in six class action cases, including Erikson v. Ameritech Corp., discussed infi-a, to

I'EliS_t? concerns _?]1_)91_1} proposed settlements. Sepond, the FTC, in February 2002, filed comments

with the Judicial Conference's Committee on Rules of Practice and Procedure concerning
proposed amendments to Rule 23 of the Federal Rules of Civil Procedure, governing class action
litigation. Third, in September 2004, the FTC and the Georgetown Journal of Legal Ethics
cosponsored a workshop on “Protecting Consumer Interests in Class Actions” during which
judges, academics, pracﬁtionérs, corporate and government attorneys, economists, consumer

advocates, and claims facilitators gathered to discuss the current state of class action practice, as

-

Cal. May 24, 2002) <www.ftc.eov/opa/2002/05/microstar.htm>; FTC v. Smolev, No. 01-8922-
CIV-ZLOCH, stipulated order (S.D. Fla. Nov. 27, 2001) <www.fic.gov/opa/2001/10/triad htm>
(FTC alleged that defendants failed to disclose adequately that a consumer who fails to contact
the defendants within 30 days to cancel the trial membership is enrolled as a buying service
member, and that the consumer’s credit card 1s charged an annual fee); and America Online
Inc., 125 F.T.C. 403 (1998); Compuserve. Inc., 125 F.T.C. 451 (1998); and Prodigy Services
Corp., 125 F.T.C. 430 (1998) <www.ftc.e0v/opa/1997/9705/onlne htm> (FTC alleged that
respondents failed to disclose adequately that consumers had an affirmative obligation to cancel
before the Intemet service trial period ended to avoid charges, and as a result, consumers who
failed to cancel were enrolled as members and began incurring unexpected monthly charges).

” Concerns about class actions motivated Congress to enact the Class Action Fairness Act of
2005, signed into law in February 2005. ' :
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well as promising proposals for the future.® Through these actions, the FTC has gained
experience in analyzing class action settlements.
II. The Allegations against Netflix and the Terms of the Settlement

The named plamtiff has alleged that Netflix failed to provide “unlimited” DVD rentals
and “one day delivery” of DVDs, as promised in its marketing materials. Netflix has denied all
allegations of liability and wrongdoing. Under the terms of the settlement, however, Netflix has
agreed to provide new disclosures to protect future consumers of its services, as well as certain
benefits to redress past injury to current and former subscribers.

To protect future co_nsuﬁlers, the prospective relief includes modification and

amplification of language in the “terms of use” disclosures that appear on the Netflix website.
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promises of delivery “in about one business day” have been replaced by an explanation of the
various factors that will determine the number of DVD rentals a subscriber can expect to receive
ma Ihonth and the factors that i:nay have an impact on the speed of DVD delivery. .Furthermore,
both print and broadcast advertisements will refer the prospective subscriber to the detailed
infonﬁation on the “terms of use” web page.

To compensate current and former consumers, the settlement affords certain benefits to
class members who enrolled in a paid Netflix membership program prior to January 15, 2003,
and who complete the claims form process in a timely and accurate manner. Former subscriber
class members, i.e., those who temﬁnated their membership prior to October 19, 2005, are '
entitled to a free dne—month Netflix membership in the one, two, or three-DVDs-at-a-time,
unlimited program, at their choice. The service renews automatically at the end of the free
month, at the regular subscription rate for the chosen level. This service will continue unless and
until the individual cancels or modifies the subscription.

Current subscriber class members are enfitled to receive a one-month, one-level upgrade

® Information about the FTC’s Class Action Fairness Project, including the FTC briefs, Rule 23
comment, and details about the workshop is available at
www.fic.gov/bep/workshops/classaction/index . htm.
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(e.g., from three to four DVDs at a time) for the price of their existing (non-upgraded) level of
service. The upgraded service fenews automatically at the end of the upgraded month, at the
regular subscription rate for the upgraded program level, unless and until the individual cancels
the service or modifies the subscription.’

No less than four, nor more than seven, days before the end of the benefit period for both
categories of class members, Netflix will send an email to the class member reminding the
subscriber that he or she ma&: elect not to renew the service at that benefit level. The email will
mmform the individual of: (1) the level of service in which the subscriber is enrolled as a result of
the class action seftlement; (2) the date upon which the automatic renewal will occur; (3) the
price of continuing to subscribe at the new level of service; and (4) the method for the subscriber

to modify or cancel the membership or upgraded service level..
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The settlement does not specify or explain the procedures class members will be required
to follow if they accept the benefit offered to them, and later wish to cancel to avoid Incurring an
obligation to pay for the service or upgrade in subsequent months. The class notice is silent |
about the cancellation procedures, and the settlement fails to require Netflix to disclose the

cancellation procedures to class members before they accept the free service or upgrade on a

‘negative option basis.

1.  The Settlement Is Inadequate

The Commjssi‘olhl‘ has two basic concerns with the Netflix seitlement. First, the notice to
class members does not adequately inform them about the existence of the negative option plan
which is packaged with the settlement offer, and the settlement agreement does not require
disclosure of the terms of that plan or specify how consumers can cancel once they are enrolled.
Second, the settlement itself seems to be more of a promotional vehicle for Netflix, rather than
redress for any injury suffered by class members. For example, class members who do not wish

to assume the risks and obligations of participating in a negative option plan are effectively

® There is an exception to this provision for current subscriber class members receiving up to
eight DVDs at a time. These subscribers will be upgraded to receive nine DVDs at a time for
one month and will be returned to the eight DVD level at the end of that month.

7
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precluded from receiving any compensation.

2 A Inadequate Disclosure of the Negative Option to the Class
3 A class member choosing to accept a benefit in a class action settlement is in a different
4 || position than a consumer considering a “free trial” offer in the context of an ordinary
5 || commercial transaction. In the latter situation, the consumer begins in a neutral position (ie.,
6 || one in which he or she has not yet purchased and the vendor has not yet sold the relevant good or
7 || service). A consumer in such a circumstance generally can choose to forgo the offered good. or
8 || service, buy the good or service elsewhere, or enter the deal on the terms offered. Under these
9 | circumstances, consumers have an incentive to “shop” for the best deal and to enter into a
10 || confract that they fully understand. ﬁey, therefore, have a strong incentive to study the terms of
11 |f the deal.
12 In a class action settlement, on the other hand, the class member is offered the “free”
13 || benefit as a remedy for an alleged past wrong or injury. Class members cannot shop for a better
14 || deal from another vendor becanse they were presumably allegedly injured only by the vendor m
15 || the action. Class members considering the settlement, therefore, may be less likely to scrutinize
16 || the notice and read a relatively inconspicuous negative option disclosure than would consumers
17 || considering a free tria;_offer in an ordinary commercial transaction.
18 The Summary Noﬁce of the class action settlement, sent by email to current and former
19 || subscribers of Netflix aniri'attached hereto as Exhibit B 1s the primary means of notifying class
20 || members about participation in the settlement.!® The first page describes the terms of the
21 |f settlement applicable to current and former Netflix subscribers. This is followed by a list of
22 | options for class members, including those of opting out of the class and objecting to the
23 | settlement. Near the conclusion of the notice, and well below the immediately viewable area on
24 | a computer screen — the format in which most recipients likely will read the notice — there
25 | appears the following disclosure: “Afier the benefit period ends, the new or upgraded level of
26 | service will continue antomatically (following an émail reminder) and you will be billed
27
28 || ' Class Action Settlement Agreement, Part 5, Notice.

8




1 || accordingly, unless you cancel or modify your subscription. You can cancel or modify your
.2 || subscription at any time.” _
3 The notice is inadequate for two reasons. First, the disclosure of the negative option is
4 || insufficiently conspicuous to put consumers on fair notice of its terms. This is important |
5 || information that might lead some class members to reject the offer. Such information should be
6 | disclosed in conjunction with and in close proximity to the description of the benefit, not placed
7 || at the end of the email message where some class members might fail to notice or read it."!
g Second, the notice does not disclose all of the material terms of the negative option
9 || provision to the offer. Specifically, it does not disclose: (1) the cost of the new or upgraded
10 || service; (2) the manner and timing of billing; (3) the deadline for canceling the service or
11 || upgrade to avoid a charge; and (4) the procedure and relevant contact information for EXEICISIng
12 | theright to cancel. Moreover, the proposed settlement does not require the clear and
13 | conspicuous disclosure of this important information before the class member has agreed to
14  accept the benefit coupled with a negative option plan. Class members need this information to
15 || understand the cost they will incur if they do not cancel the free service or upgrade before the
16 || deadline, and the steps they will need to take to cancel the service or upgrade and avoid future
17 || charges. | |
18 Furthermore, adeql:'mte disclosure of the negative option is necessary to ensure that class
19 || members have enough inftlarmaﬁop‘ to decide whether to object to or opt out of the settiement.
20 || Disclosures made after final approval of the settlement come too late to assist class members in
21 || making this choice.
22 Presumably the vast majoﬁty of class members are happy with their current status
23 || (whether former Netflix members who dropped their membership or current members at a
24
25 || "' To ensure that a disclosure is clear and conspicuous, it should be placed near, and when
possible, on the same screen as the triggering claim or the information to which it relates. In
26 addition, a disclosure must be effectively communicated to consumers before they incur a
o7 || financial obligation. See the Federal Trade Commission’s staff working paper on Dot Com
28 Disclosures, Information about Online Advertising, at

www.fic.gov/bep/conline/pubs/buspubs/dotcom/index. html.

9




—

particular level), or they would have changed that status on their own. The class members’

2 | willingness to accept the settlement benefit, therefore, will hinge on balancing the benefit of a

3 || free month’s service or upgrade with the cost they will incur absent timely cancellation and the

4 || amount of time or effort needed to cancel. Without the clear disclosure of cost and cancellation

5 || information, such a balancing is impossible, and class members cannot make an informed

6 || decision.

7 Furthermore, the terms of the settlement raise concerns even if Netflix should assert at the

8|l settlement hearing that it intends to disclose the existence of and details regarding the negative

9 || option during the claims process before class members incur any obligation to pay for the new
10 || service or upgrade. Nothing in the settlement agreement requires Netflix to make additional
11 || disclosures to class members before they incur an obligation to pay for the service or upgrade.
12 || To address concerns that the settlement may cause injury to class members who incur charges for
13 || unwanted services, at the very least the settlement should require Netflix to make adequate
14 || disclosures before class members agree to accept service on a negative option basis and provide
15 || an easily accessible means of cancelling the service.
16 B. The Negative Option Plans Are Inappropriate Promotional Vehicles for Netflix.
17 Even if the material terms of the negative option are clearly and conspicuously disclosed,
18 {| the Commission has serious concerns about the use of a mandatory negative option in this class
19 || action. The negative option here is more of a promotional vehicle for Netflix than compensation
20 | for consumers, many of whom could end up worse off by joining the class and accepting the
21 } benefit unless the negative option is optional, |
22 It is reasonably foreseeable that some class members who fully understand the negative
23 || option provision will reject the “free” offer simply to avoid the inconvenience of canceling or the
24 || Tisk that they will forget to cancel and thereby incur charges for an unwanted service.”? For these
25 || class members, the only available option is to exclude themselves from the class and file a
26 '
77 2 In fact, any former members who experienced difficulty cancelling their membership would be

highly unlikely to take advantage of the settlement, given the small benefit of participation in the

28 || settlement. :
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separate action. This is not a practical or feasible alternative, as the time and expense involved

2 || Tikely would bear little relationship to any expected benefit.
3 The value of the benefit offered to each class member appears to be very low, particularly
4 | for current subscribers. For example, according to the Netflix website, the current cost of the
5 || Netflix 2-DVDs-at-a-time, unlimited plan is $14.99 per month. The cost of the 3-DVDs-at-a-
6 [ time, unlimited plan is $17.99 per month. The value of the free upgrade (the only remedy
7 || available to current subscribers) in this instance would be only $3.00. The value of the free
8 || service (the only remedy available to former subscribers), assuming the class member selects the
9 |l 3-DVDs-at-a-time, unlimited plan, would be only $17.99. Although the Commission takes no
10 (| position on the strength of the allegations, a class has been certified for purposes of this
11 || settlement and it seems unlikely that 'any class members would consider filing individual actions
12 || to obtain such modest compensation.
13 One central purpose of class actions is to enable class members with Jow-value claims not
14 || worth pursuing individually to obtain some relief. As stated by the U.S. Supreme Court:
15 The policy at the very core of the class action mechanism is to overcome the problem _
that small recoveries do not provide the incentive for any individual to bring a solo action
16 prosecuting his or her rights. A class action solves this problem by aggregating the
relatively paltry potential recoveries into something worth someone’s (usually an
17 attorney’s) labor. | :
18 || Amchem Prods. Inc. v. .Win;isof 521U.8. 591, 617 (1997)." The paramount value of the class
19 || action is in its ability to p;oduce a remedy that will include most, if not all, class members. Here,
20 || requiring class members to accept the negative option plan as a condition of receiving
21 || compensation will likely result in many class members forgoing compensation for the injury they
22 || allegedly suffered. This result would frustrate one of the central purposes of the class action
23 || mechanism and effectively deny compensation to many class members.
24 Moreover, many class members who choose to participate in the settlement could
25 || ultimately find themselves in a worse position than if they had decided not to participate.
26
27
28 " See also, Linder v. Thrifty Oil Co., 23 Cal. 4" 429, 445, 97 Cal. Rptr. 2d 179, 2 P.3rd 27

(2000); Vasquez v. Superior Court, 4 Cal. 3d 800, 808, 94 Cal. Rptr. 796, 484 P.2d 964 (1971).
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Specifically, as explained above, these class members are presumably happy with their current
status, either as former Netflix members or as current members at a particular level. Based on
our experience with negative option plans, it is reasonably foreseeable, however, that many such
participants will fail to cancel before the conclusion of their “benefit” month, either because they
were not adequately informed that they needed to cancel or because it was too inconvenient or
time-consuming to cancel. These individuals, therefore, will incur an obligation to pay for
unwanted services, placing them in a worse position than that in which they started.

The FTC helped persuade an Illinois court to reject a class action settlement with a
similar negative option feature in Erikson v. Amentech Corp., No. 99CH18873, order (Cir. Ct.
Cook County, Il. Sept. 18, 2002) (copy attached as Exhibit A). The Erikson Court rejected a

proposed class action settlement providing class members with one month of free speed-dial

12
13
14
15
16
17
18
19

21
22

23

25
26

28

telephone service on a negative option basis. The Court concluded that the speed dial provision
“Is likely to benefit Ameritech more than the class and it smacks of a court-sponsored promotion..
gimmick.” Id. at 15.” The FTC had filed an amicus brief opposing the setflement, in part
because it did not provide for adequate disclosure of the material terms of the negative option.'®

Specifically, the FTC argued that the class notice failed to disclose: (1) the cost of the speed dial

' The fact that Netflix is currently offering a free two-week trial period to attract new members
only bolsters the Commuission’s concern that the present settlement is more of a promotional tool
for the benefit of Netflix than a true remedy for injured consumers.

<http://www netflix.com/Register>.

'* At the faimness hearing, the parties agreed to modify the settlement to address concems about
the negative option feature; however, the Court ultimately rejected the settlement despite these
improvements. The proposed revised settlement provided that Ameritech would: ( 1) inform
class members who requested the free month of speed-dial service that they had the option of
requesting cancellation after the free month without the need for an additional cancellation call;
(2) provide an 800 number for class members seeking to claim the free month of service; and
(3) maintain a policy of providing credits to class members who notified Ameritech within a
reasonable period, not less than 60 days, that they incurred charges for the service that they did
not request or desire. Id. at 6-7. .

' The FTC press release announcing the amicus filing and links to the amicus motion and brief
are at www.fic.gov/opa/2002/06/£yi0236 htm.

12
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service; (2) the manner and timing of billing; (3) the deadline for cancelling the service to avoid a
charge; and (4) the procedure for canceling and contact information. The states of Illinois,
Indiana, Michigan, Ohio, and Wisconsin also objected to the negative option offer and dther
aspects of the settlement. Id. at 5. |

Given the unique features of the class action settlement situation, the Commission
submits that courts should be highly skeptical of proposed settlements that attach a negative
option plan to the receipt of a benefit designed to remedy a past injury. In general, the marketing
advantage that accrues to the seller offering such a plan is less appropriate in a class action
settlement, where the focus should be on the remedy for past injury, than in the usual transaction
where the consumer bears more responsibility for weighing the risks and obligations of an offer

by a particular seller.”

O e e
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7 The risk that many class members will not receive compensation, as well as the risk of
confusion and the resulting consumer injury, could be reduced in two ways. First, the offer could
be revised so that class members can elect at the outset to receive the free upgrade or free month
of service without agreeing to automatic enrollment in the negative option plan. Those class'
members who believe that they will want to continue the upgrade or membership after the free
benefit period could choose to “opt in” to the negative option plan. Only that group of class
members, 1.e., those who affirmatively request continuation of the membership or upgrade after
the month of free benefit, would be charged by Netflix unless and until they acted affirmatively
to cancel the service or upgrade. Second, the disclosure regarding the negative option plan could
be made clearly and conspicuously, next to the description of the benefit, together with complete
information about cost, billing, and the deadline and easy procedures for canceling to avoid
charges. With clear and adequate disclosures, those class members who choose to “opt in” to the
negative option will do so with full knowledge of the consequences of their choice.

13
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1V. Conclusion

2 For the foregoing reasons, the FTC respectfully submits that the settlement should not be
3 || approved.
4 || Dated: January 5, 2006
5
6
7 Respectfully submitted,
8 WILLIAM BLUMENTHAL
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N THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MICHAEL ERTKSON, individually andon )
behalf of all others similarly situated, ) No.59 CH 18873
: ) (Consolidated with
Plaintiff, } 99 CH 11536, 00 L 011474,
- _— ) 00L 00500, 01 CH 3373)
. _ )
AMERITECH CORPORATION, ' ) ?“e‘o "
) )
Defendant. ) &"% oL
2 T
9 A
i ~ MEMORANDUM ORDER Ry
L. INTRODUCTION @ﬁﬁﬁ

Plaintiff Michael Erikson brought this class action lawsnit against Ameritech. The issue
currently before this courl is whether it should approve the parties' proposed class action

settlement.

A. BACKGROUND
This case has an unusual procedural history. Plaintff filed this class action lawsuit, 99

CH 18873, on December 30; 1999 as a sucfessor action of a previously dismissed action,

MecDermott v. Ameritech Corporation (98 L 8301). The Amended Complaint sought
certification of the following class:

- All present and former customers, residential and commercial, who contracted with
Ameritech Corporation for Voice Mail, and who are or were charged, in addition fo a flat
.monthly rate, a local call charge each time a message was left in their Voice Mailbox and
each time they called the System Phone Nutnber from a phone other than their own to
' obtain messages.
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The Amended Complaint statss various claims against Ameritech including breach of contract
and consumer fFand. Other similar cases were filed in Illindis, Michigan and Ohio, thc;ugh not in
Indizna or Wisconsin, which states Ameritech also serves,

Plaintiff claims Arneritech's Way.of advertising a;nd billing for its"Voice Mail
services is decaptive to its customers. Given Ameritech's _practices, consumers see the flat rate
charge (35.00/month in flinois) as covering thé s:i'vice. ,Instéad, the consumer
is charged the flat rate plus the local rate when the customer calls her own mailbox as well as foi'
each call put into the mailbox by others calling the consumer (inclnding telemarketing and other
ansalicited calls). Allegedly, consumers find this billing prncedur_e counterintuitive and
deceptive. Since consumers are not expecting such a billing scheme, the major goal of the case,
according 1o Plaintiff's attorneys at the faimess hearing, is to obtain injunctive relief by requiﬁng
more disclosurei by Ameniech of hqw t};e billing actually worké }'JB}TDTld its allegedly inadaq'uate
disc]us_ures‘ thus pre.vantiﬁg further consurner deception.

. On February 15, 2001 this court ruled on two motions brought by Ameritech, each.
seeking diSmJ'ss..al of Brikson's Amended Complaint. The court denied the motion bronght under
§2-615 of 1’1"[6'. THinois Code of Civil Procedure (*Code™), finding that plaintiff pled enough fcts
to state a cause of action agéinst Ameritech (p. 57-59 of transcript of February 15, 2001). o
However, the court ruled for Ameritech on its motion bronght under §2-6 19 of the Code,
dismissing the case with prejudice on three separate grounds.

A The first ground for dismissal was the filed rate doctrine. Justice Miller set forth & good

summary of the filed rate doctrine in his concurrence in the case of In Re TIl. Bell Switching

Statjon Litig,, 161 111.2d 233, 248, 641 N.E.2d 440, 447 (1554). Tn Tlineis, telecommunications

carTiers are required by 18w o file tariffs -withthe-Alimois-Commeree-Commission—220-ILCS._

b
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5/13-501 (et. seq.). Such = filed tariff is binding law. Il Cent. Gulf R.R. Co. v. Sankey

Bros_inc., 67 IIL App. 3d 435, 439, 384 N.E.2d 543, 545 (4" Dist. 1978) (aff'd 78 Ill. 2d 56, 398

N.E.2d 3 (1979}). 'fhc tariff specifies the nature and extent of a public utilities’ obligation to its

custorners. J. Mevyer & Co. v. Il Bell Tel. Co., 88 Tl App. 3d 53, 55, 409 N.E.2d 557, 559 (Z“d
Dist. 1980). Fﬁrthermore, a custorner is presumed to have }mowledge. of thé terms of a filed
tari ff, Phillips Elec. Co. v. Seco Messenger Serv., Inc., 235 Il App. 3d 513, 517, 602 N;E.Zd 62,
65 (1 Dist. 1992). The amounts charged by Ameritech coﬁfmrmed to a tariff imposed By the

Tlinois Commerce Commission, which regulates and determines the propriety of rates charged

by Amertech. . |

This court also looked to the reasoning of the U. S, Supreme Court in Amer. Tel. & Tel

Ca. v, Cent. Office Tel., Inc., which ruled that a carrier cannot be held to a promised rate if such -

rate canflicts with the published tatiff; the filed rate docirine barred such claims in contract and
tort. 524 U.S, 214; 118°'S. Ct. 1956 (1998). The damages plaintiff sought amounted to avoiding

the charges set forth in the fled rate and thus were disallowed. Amer. Tel. & Tel. Co., 524 U.S.

at 228 118 8. CL at 1965. The Second Circuit also held that failure to'actively publicize the
tanff rate was not a basis for liabilitﬁf for breach of warranty, fré.ud and deceit, negligent

nisrepresentation, deceptive acts or practices, unjust enrichment, or false advertisernent. Marcus -

v. AT&T Corp,, 138 F.3d 46, 65, 1998 U.S. App. LEXIS 36;18, *31 (2d Cir. 1998) (rates were |
disclosed in the tariff although not in any advertising.nr marketing materials). Aﬁerita_cﬁ cited |
DthBl; trial courts which had dismissed similar voice mail cases based on this ﬁléd rate doctrine.
This court foliowed this substantial precedént and dismissed the case finding the tariff

unambiguously covered the facts pled in PlaintifPs compleint. ‘The filed rate doctrine barred the -

Plaintiff's claim.
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The court further dismissed the Amended Complaint based on the voluntary payment

doctrine, This doctrine states that “money voluntarily paid under a claim of right to the payment,

and with knowledge' of the facts by the person. making the payment, cannot be racoyerad by the

" payor solely because the claim was illegal.” Drevfus v. Ameritech Mobile Comim.. Inc., 298 1.

App. 3933, 938, 700 N.E.2d 162, 165 (1" Dist. 1998) (quoting Smith v. Prime Cable, 276 il

App. 3d 843, 847, 658 N.E.2d 1325, 1329 (1*' Dist. 1995)). Under this dodtrine, a Plﬂuﬁﬁ must

 show both that the claim to the payment was unlawful and that the payment made was not

voluntary. Dreyfus, 298 Ill. App. at 938, 700 N.E.2d at 165. Mr. Erkson subseribed to Voice

. Mail service.in March of 1999 and continued fo Pﬂy_..HQMithStﬁﬂdiﬂg the ta’l‘{f%ﬂd ﬂ:etem:_tsar_Ld R

conditions sent to voice mail customers setting forth the charges. Mr. Erileson failed to show that
the pbaymtfnts were not volu.n.tary and therefore the voluntary payment doctrine barred Plaintiff's
ciaifns. _

Finally, the court agreed with Ameritech's third theory for dismissal "that this court lacked
primary jurisdiction. léer:augc the Illinois Commerce Commission determines such rates and
regulates the cam BI'S,_ﬁ:lé dispute should be resolved there. The contraversy ought not to have
been b‘rought in the Circu‘it Tourt. |

Plainsiff proceeded with a timely appeal. On January 29, 2002, before the Appellate

Court mled, Plaintiff Erikson filed in this court a “Motion for Conditional Caxftiﬁca’_ciuu ofa

-Settlement Class, Pre]j::rﬁnary Approval of Settlement, and Authorization to Disseminate

Notice.,” The class requested for certification was as follows:

All present and former customers, residential and commercial who contracted with
Ameritech Corporation, Illinois Bell Telephons Company, Michigan Bell Telephone
Company, Ohio Bell Telephone Company, Indiana Bell Telephone Company, Wisconsin
Bell Telephone Company and/or SBC- Commmunications, Inc. for Ameritech Voice

Mail.and who are or were charged, in addition 1o & fat memthly ratefor the Ammeritech-
Voice Mail service, a Jocal call charge each time = message was left in their Voice
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Mailbox and each time they called the System Phone Number from & phone other than
their own to obtain messages.

Thus, the class covered Ameritech Voice Mail customers in five states: Hlinois, Tndiana, Ohig,
Michigan and Wisconsin.

B. THE NATURE OF THE SETTLEMENT

The settlemeﬁt agreement (the Stipulation and Apresment of Settlement, hersafter the
“Settlement”) first enterad into between the parties had five main components: (1) various
disclosure provisions to the public; (Z2) 2 reminder noﬁce to be sent io Ameritech chstomer

service representative to disclose local usage charges and that separate call forwarding is

required for Voice Mail; (3) &0 offer of Imonth-freense-of-Ameritech-Speed-Dial 30-service; (4) .
fees and expenses for Plainiiff's attomeys to be determined by the Court but not to exceed
5971,000; (5) that counsel shall file an azreed motion to vacate the opinion of the Court of -

Appeidls in Gary Phillips & Associates v. Ameritech Corporation, 144 Ohio App..3d 149, 759‘

N.E.2d 833 (Ohio Ct. App. 2001). On February 28, 2002, this court prelnnmanly approved the
Settlement set a schedule for Notice 10 Class Members, mada provision for customers to opt out
of tha.class, allowed for objcctions to the Settlement and responses thereto and set the matter for
a hearing to consider fu.'l.al ‘appmval for July 25, 2002.

Prior ta the hé_aring, the states of [iliniois, [ndiana, I\fIicﬁga.rx, Ohio and Wisconsin by their
raspeﬁtivc Attorneys General asked leave to intervene and object to the Settlement on varions
grounds. The Citizens Utility Board on behalf of certain members of the class objected to the
Settlement and further joined in the objcctions.raised by James Pope, another class member who

had filed a separate Hlinois casc. The Federal Trade Commission also filed an amicus curiae

brief urging the court to reject the Setflement.
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On July 25, 2002, the court heard argumént from all the parties, having allowed the '
States' Petition to Imerven'e. The objectars made a number of criticisms of thé Settlement 'anc_l
Ameritech and Plaintiff ag{'aed to some clarifications and modifications in their Settlement, in
response to some of the criticisms and suggestions made by the objectors. As & result the
‘ propnéecl Settlement was modified as follows: |
[13]a. The disclosures specified in paragraphs 13, 14 and 15 of the |

Stipulation shall be modified to read as follows:

If your Jocal service is billed on 2 per-call or per-minute basis, you will be
charged for zll local calls associated with the use of your Voice Messaging
Service. You will be charged for 2 local call every time you retrieve a message or

otherwise access your mailbox using your [ocal telephone number. Yo willalso——-——
be charged for a local call every time a culler leaves or attemnpts to leave youa
message. For customners on calling plans, such calls will be counted against your
monthly allowance. If you access your mailbox from outside your local calling
area, you will incur applicable local toll or long distance charges. '

b. Advertiserents that refer to the monthly fee for voice mail will also
include the lanpuage specified ébc_:vg in paragraph 13.(a) of this Order.

c. Ameritech will send 4 notice:é to existing customers reminding them of
the usagE:'c’.r;aijges“asﬁociated with voice mail.

d. With respect to the Speed Dial 30 component of the settlement

_ specified in thf; Stipulation, only class members who specifically request the free

month of speed bial 30 will receive Speed Dial 30. Amaritecﬁ will inform class
members wﬁu request the free month of Speed Dial 30 that they have the option
of requesting that the Speed Dial 30 service be cancelled after the free month

without the need for en additional cancellation call. Ameritech will also provide

an 800 Turmber for Class members SCEIHE tg-clainrite-free-month-of Speed Dial-
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30. Ameritech will maintain a policy with respect to pmvic‘l.ing credits to class

. members who notify Ameritech within a reasonable period, not less than 60 days,
that they incurred charges for Speed Dial 30 service that they did not request or
desire. Ameritech representatives will receive no commission or incentive in
connection with the Speed Dial 30 component of the settlement.

The attomney for Mr. Pope objected to any changes in the Settlement on due process grounds.

Il CLASS ACTION SET'I'LEMENT STANDARDS IN ITIINOIS

The weneral rule for approval of class action setflements in Dlmms is that approval

should be given if the settlernent offer is Fair, reasonable and adequate. People ex rel, Wilcox v.

Equity Funding Life Ins. Co., 61 I11.2d 303, 335 N.E.2d 448 (1975). The settlement must be I

the best interest of all those who will be affected by it, including any subclass, fraction of or

absént class members. Waters v. Chicago, 95 L. App. 34 919, 924, 420 N.E.2d 599, 603 (153

Dist.'1981). The court should not judge the legal and fachial questions by the same criteria
applied in a trial, nor should the court turn the settlf:'rnent approval hearing into a trial. Wilcox,

61 Ill.2d at 316, 335 N.E. 2d at 435. " The burden i is on the proponents of a clags action settlemant

to prove that the compromise is fair and rezsonable. Waters, 95 1L App 3d at 925, 420 N.E. 2d -
at 603. ‘
Relcvant factors to consider in determining whether a settlement offer is fair,
i _ ressonahle, and adequalte aré:

1. the strength of the case for plainfiffs on the ments balanced against the
money or other relief offered in settlemnent;

2. the defendant's ability to pay;

3. the complexity, length and expense of further htlgatmn,

4 the aimournt ot oppusrnmrto the settlement; I

5. the presence of collusion in reaching a settlement;
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6. the reaction of members of the class to the setilement;

7. the opinion of competent counsel, and .

8, the stage of proceedings and the amount of discovery completed.
City of Chicago v. Korshak, 206 Tll. App. 3d 968, 972, 565 N.E.2d 68, 70 (1% Dis.. 1950);
GMAC Morte. Corp. v. Stapleton, 236 IIL. App. 3d 486, 493, 603 N.E.2d 767, 774 (1 Dist.

1992).. The list of factors in Korshak is not meaat fo be exhaustive (note the language “among

the factors™). In Langendorfv. Irving Trust Ca., the Appellate Court added a ninth factor:

whether the settlement initiates .nr authorizes questionable or illegal condnct, 244 1. App. 3d 70,

77,614 N.B.2d 23, 27 (1* Dist. 1992). The strength of the plaintiff's-case on the merits balanced

against the settlement amount is the most important factor in determining whether a settlement

should be approved. Korshak, 206 Il. App. 3d at 972, 565 N.E.2d at 70.

L DISCUSSION

k]

A, THE DUE PROCESS OBJECTION TO THE SETTLEMENT AS MODIFIED

At the fairness hear_i:ng, the proponents of the Settlemnent agreed to roodify the inital
éattlement and Ameritech agreed io additional terms that strengthened the agreement for
customers. Ameritech agreed as'above to the better disclosure langnage, to put such imprm.rad
notices in their ads for Voice Mail, to send four noﬁcés to existing customers, and to limit the

Speed Dial 30 component making it easier for customers to cancel beyond the free month. Mr.

Pope, c{L’mg nb authorily, objected to these modifications pointing out that the class was not

notified of these changes and hence those who opted out were denied due process. Neither side
has cited any Illinois law on this point and the court's research finds nothing on point in Mimois.

QOutside I]liﬁois, a Jeading case is Hamis v. Graddick, 6153 F.Supp. 239, 1985 .S, Dist.

Lexis 17683 (MDAl T985) Hamris wasa statewide-class-action.claiming that Alab amma
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promded dlsprnpurtmnarely too few bleck pnll officials in violation of the Votmﬂ Rights Act of

1965. The pamas acreed to a settlement in tha formofa cunsent decrae. Ha.ms, 615 F.Supp. at

' 241, 1985 U.S. Dlst Lexis at *4, The apreement contamed an mjunctmn which set specific

requirements fé:r the increased appointment of black persons as poll officials. Id. at 242, *5. One
provision of the consent order required that appomtmg authorities record and report the race of
registered voters. At the settlernent hearing, one objector, Mobile County, was allDWBd by
amendment-t-o supply this required information by means other than actual records. The District

Court held that:

Under. these limited_circumnstances where the amendment is narrow and it is clearly

appamnt that the interests of the classes are not substantially Tmpaired; the conrtisof the——

opinion that the notice already given 18 adeq_uate and that additional notice 15 not
required...15 F.Supp. at 244, 1985 U.S. Dist. Lexis at 14,

Here, the amcndmants improved the disclosure requxrt:mants and prospective injunctive

relief sought by Plaintiff and certainly did not substantially impair the interests of the class.” The

* court sees no prejudice to the class or the objectors or to those excluded by these improvemsnts

agreed upon by the parties. ‘Nor do the other changes as to Speed Dial 30 substantially impair or

‘modify the agreement such that the Settiement requires re-notice to be approved. Thisis nota

casc, for example, where an award jumps from 553000@51' class member to 550,000 per GIH.S'S,
mermber after opt outs and objections were made. In that case, those excluding themselves for *
fhe 55,000 amount could easily be prejodiced if the $50,000 amount were approved after an
objection by remaining class members and, say, defendant's financial condition were
substantially worsened by a settlement. No such scenario is present here. Since no one is
prejudiced by the changes, the court finds no dne process requirement that forces a re-nofice of

the proposed Settlement as modified.

Lin}
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B, THE KORSHAK FACTORS

The Korshak Court stated that of the non-exclusive factors used to assess the faimess,
reasonableness and adequacy of class action settlements, the most important is the first factor - -

balancing the strength of the case for plaintiffs on the merits against the money or other relief

offered in settlernent. 206 1. App. 3d at 972, 565 N.E.2d at 70. On the merits, the procedural

position of Plaintiff Michael Erikson is diffeult. This court has already dismissed his case on

what this court believes are solid grounds for dismissal. Yet this court's confidence in its

decision is tempered by the Ohio decision in Gary Phillips v. Ameritech, which carves out an

exception to the filed rate doctrine for deceptive advertising-practices and rejects the théory that

jurisdiction was proper only in the Ohio Public Utilities Commission. 144 Ohio App.3d at 153~
155, 759 N.E.2d at 833-837. Without the Ohio Appeals Court decision in Phillips, which catne

after this court's disrﬁissa-], the present Settlement would have been much more.acceptable.

’

" However, the fact 1s that the h_ighr:ét'court to consider these issues has ruled zgainst Amentech

and contrary to this court's ruling. Given the stete of the law, it 1s épossibility that the Hlinois
Appeliate Court would follow the Ohig preceédent and reverse this court's ruling. It is very
-difficult to quantify the chances of such a reversal. For purposes of this opinior, it might be best
to say there is 2 good chance of reversal.’ | '

Also difficult is assessing the likelihood of Plaintift Dbtai_niI_Lé class certification in 'rhis:
case without z settlernent. At the hearing, the lCourt was advised that in Michigan such an effort
resulted in denial of class certification based on individual issues of fact and law predumiuaﬁng
over commmon 1ssues as well as manageahility issues. Notwithstanding that decision, this court

believes there is a strong chance of obtaining class certification in Tlinois and beyond shounld the

ease-survive—These judgments on the risks of this type of difficult litigation are certainly the

10




kind on which reasonable minds can ami do differ. On balance, this c:c:urt. rejects the bleak
picture p'aintei:l by the proponents of this Sattlt:mant of the strength of the Plaintiff's case. The
Plaintiff's position was materially enhanced by the customer victory in Ohio.

The court now fumns to the relief offered in the Satﬂémaut itself, First, the court notes
that this éettie.m‘ent is more favorable to the clésslin some respects than the ;:mlylc:nmparabla
result in such ‘{oice Mail litigation: the Bell Atlantic settlement entersd on Decernber 22, 1995.
Weinstein v. Bell Atlantic Corporation, No. 02131, Court of Commqn Pleas, Philadelphia
County Pennsylva_xﬁa. That settlement provided that, as here, a disclosire was to be made by a

“Welcome Letter” and in the “Terms and Conditions.” It required disclosure to be made for

three years. Ciurent customers were (o receive a notice that these changes were to be meade 1n
the Terms and C‘ondxtmm Counsel would receive fees and expenses to be determined by the
Court not to'exceed 5200,000, Last]y, the Bell Atla.ntm seftlement included a provision as to
custbmar service represaﬁtatiyes similar to the current Settlerent, Prior rulings Hrmited the c:lass
to Pam;ylvania cusiomers and limited the class cause of ac'tiqn to breach of contract.

Here, Ameritech has argued a:{ the hearing that the benefits to the class of the present
Settlement exceed those in Bell Atlantic. First, here the ::hsr.:]usu.te will appear on Amentech‘
~website. Second, four notices will be sent to exlstmg customers. Third, the disclosure wﬂl '
appear on Voice Mail ads. Fourth, tha disclosure [anguage is an improvement over that of :__&3_].1:
Atlantic. Fifth, the present Settlement has the prcwisiun for free Speed Dial 30 service.

The objectors level much criticism at the Sattlam.‘cnt. The objectors point out the lack of
“noint of sale” disclosure. They complain that there is no forceful provision in the Seftflement

requiring the disclosure at the time the customer actually makes the choice and signs up for the

service. Clearly the disclosures are not as sirong as is desirable here given their iming;

11
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disclosures, to mean anything, onght to be given at the tiﬁ:a of sale, not just DII- advertisements Dl'
websites, "Terms and Conditions” or Welcome Letters, This DI‘DJSSIUI’I of msanmgful prowsmns
for point of sale disclosure 15 2 fnajor defect in this Settlement, It is also puzzling, since
Ameritech claiméci at the hearing that its policy is to mention the rates. This court sees no valid
reason then for such an obvious improvement to be omitted. On balance, this court agrees with
the objectors that the disclosure provisions, even with the modifications, are not strong.

Neit, the objectors sharply criticize the Speed Dial 30 provision as of dubious vahue.
They claim it amounts oa promotmnal gim.unck for Amcntac:h They point gut that such a

“cpupon” type provision shcluld be aimed at captunng some service credit or item likely to help

e - oo stomers FronT this-Settlement - Counsel-for-plaintiff pointed-out, howeyer, that the vast

. the class! They question why the Settlement does not providc an equivalent amount of money or

a coupon for services - why limit this alleged benefit tothe tew and unrelated service of speéd

dialing? The objectors point out the class gets almost no monetary benefit — although they must

Fi

concede that some (urknown) percentage of the class, at least those who are already sipned up
for Speed Dial 30 w111 derive some benefit from this provision. The objectors claim the real

winrer on this Speed Dial 30 provision is likely to be Amentech not the class. The objectors cite

In Re GMC Pick-Up Truck Fuel Tan.k Prod. Liab, Litig.. where the Third Circuit held that the

" trial judge erred in approving 2 coupon settiement providing class members with $1000 coupons

>

‘for the purchase of new trucks, 55 F.3d 768, 1995 U.S. App. LEXIS 8815 (3“‘ Cir. 1995). Here,
the objectors claim the only ones on the Plaintiff side likely to benefit financially from-the
Settlement are the Plaintiff's attorneys, not the class they represent.

The Citizens Utjlity Board severely criticizes the provision reqniring the parties to

present an agreed motion to vacate the Phillips decision. The Board sees no benefit to Ohio

12
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majority of Ohio customers pay a flat rate, that the Ohia claims were brought on behalf of
bustnesg and not residential customers, and that since sﬁch businesses have no cause of action
under the Chio Consumer Frand Act, counsel anticipated prﬁblams on certifying the class and
proving common law fraud.

For these r;aasons, this court sees & very mixed result on the first Korshak factor. The
Plaintiffs case itself is not strong, znd although the Settlement is beiter than nothing, it is
problematical, flawed é_nd of little value to the class.

The second Korshak factor — the defendant's ability to pay is not important here.

The-third-factor— the complexity-length-and. expense o[ further litigation — here favors an
immediate settlement. The case is likely to drag on for a considerable time if it is not settled.
Years of legal battles are foreseen —and an expenditure of everyone's time, affort and mDna;}. In
& sense, this .Iitigation, despite long years in the trenches, is siill in the pleadings stage and.tlgere
is much to go.
The fourth and sixth factors (considered together) — opposition to the Ssttlement
and reactipn of class members on balance are unusually strong against the proponents. There
were few direct objections received from customers — approximately 20 class members out of 1.2
million customers. On the other band, the Attorneys Generals from the five affected states.
oppose this Settlement. This by itself is significant opposition. The Citizens Utilities Board and
‘ the Federal Trade Commission join the states in this opposition. In the world of class action
objections, this opposition is substantial. |
The fifth factor is collusion, The court finds none - this case is hotly contested.

The seventh factor is the opinion of competent counsel. Here the proponents aré, o

doubt, competent counsel and they see the Settlement as fair, reasonable and adequafe. The

.13
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Attorneys General of five states and the other objectors' attorneys are equally competent counsel
and they see things differently. The high level of Cf?m[;lBtEﬁBE on both sides is equal and
therefore this factor is a wash. | |

The eighth factor is the stage of proceedings and the amount of discovery done. Here, the
parties indicate that though the attormeys for Plaintiff have examined abqut' 60,000 pages of
ldis::mrex.-y,. there is still much discovery to go through. There is no report at all of work done in
Wisconsin and Indiana. In Michigan, the class faces an adverse class certification ruling. In
Ohio, the class despi'te the victory in the Court of Appeals, has a long road ahead in order to

obtain relief. In Illinois, even if the ruling of this court is reversed, the parties face a great desl

of litigation. This factar favors a prompt resolution of the dispute to save the time, effort and
expense of further litigation. |

Lasﬁy, another factor explored 1n Lal:mr::ndurf is whether = settlement initiates or
authoﬁzes questionable or illegal conduct. 244 1L ;f\pp. 3d at 77, 614 N.E.2d at 27. Thougl; not
illegal, this court finds the Speed Dial 30. provision very problematical. The Settlement has the
appearance of the coﬁ.rt promoﬁng this Ameritech service. That is not the role of this court.
Even more questibn"able is the Settlement's provision for the parties to seek to vacate the ml.ing
in Ohio of the Appeals Court. Black’s Lﬁw' Dictionary deﬁﬁes *JTudicial comity’ as “[t]he
principle in accordance with which the courts of one state ot jul"isdictinn will give effect to the
laws and judicial decisions of anot]’m_r, not as a matter of obligatién, but out of deference and

P _respect"’ Black’s Law Dictionary (6™ edition, 1990). This provision would appear (o be the very

opposite of the comity due a superior court of & sigter state.

14
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C. THE FAIRNESS, REASONABLENESS AND ADEQUACY OF THIS
' SETTLEMENT

The burden of persuading this court of the fairness, reasonableness and adequacy of 2 -

settlement rests with the proponents of the settlement. Waters, 95 1ll. App. 3d at, 925, 420
N.E.2d at 603. Here the plainﬁffs case is not strong, yét_it is strong:ar thaﬁ they now claim. The
benefit of the Settlement to the class is relatively small. Havin_g cnnsidergd and balanced all the
factors and arguments by counsel, this court finds that this is not a good settlement — even though
Plainh'fi: has a weak case. First, the disclosure provisions are deficient in that they are lacking at

the erucial point of sale, "As the objectors note, timing is important on disciosures given 2

Tealistic view of consiimers' focus ol attention when makjﬂg‘tHE'pllI‘GhEJSE'd’ECiSi’DTl'T“SECUﬂIi,‘thE:
Settlement gives no financial reward to the customers who claim they were deceived. The
provisions for one month of Speed Dial 30 service seems to be an irrelevant and inadeqnate way
of cumpeﬁsal.'mg the class. This prnvisinrlt is Iilcély to beneﬁ[ Ameritech mcrr&:- thﬁn the class and
it smacks of & cc;urt-5ponsored‘pramotinn gimmick. Third, the provision to seek an agreed
vacation of the Phillips decision in Ohio is a qu_éstiomrble feature of the setflement calising an

Tllinois court io be placed in an awkward position as to 2 higher court of a sister state. Moreover,

the court feels this Settiement is a bad deal for Ohio customers, an important subclass who Bve .

treated the same as non-Ohioans who lack theilead'mg precedent of Phillips. This court agrees
with the Citizens Utility Board and the Ohio Attorney General that on balance the Settlement is

not beneficial to Ohio customers.
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IV. CONCLUSION

This court finds that the proponents of this settlement have failed to meet their burden

that the proposed Seftlernent is fair, reasonable and adequate. Therefore, the cou : denies the

- Tequest to approve this Settlement, "

G“:
oBERTJ"\'JEDH F\r‘:g};;;r V. BOHARIC ~
R .
DATED: Scptember 18, 2002 _ CIRCUIT COURT JUDGE




From: info@netfliz.com
Subject: Notice of Class Action Settlement. Piease Read.

You are receiving this notice because you were a paid Netflix member before January 15, 2005.
Under a proposed class action settlement, you may be eligible fo receive a free benefit from WNetflix.

A class action lawsuit entitled Chavez v. Netflix, Inc. was filed in San Francisco Superior Court
(case number CGC-04-434884) on September 23, 2004. The lawsnit alleges that Netflix failed to provide
“unlmited” DVD rentals and“‘one day delivery” as promised in its marketing materials, Netflix has
denied any wrongdoing or liability, The parties have reached a settlement that they believe is in the best
interests of the company and its subscribers.

Netflix will provide ehglble suibscribers with the benefit described beluw, if the settlement is
approved by the Court.

s Current Netflix Members: If'you enrolled in a paid membership before Janunary 15,
2005 and were a member on October 19, 2005, you are eligible to receive a free one-
momnth upgrade in service level. For-example, if you are on the 3 DVDs at-a-time

program; you will beupgraded tothe 4 DVDs at-a=time pro: gram‘forone“month“'Ihere—“-“““"'"
will be no price increase during the upgraded month. (If you cancel your membership

after October 19, 2005 and before you receive the upgrade, you will have to rejoin to get

~ the upgrade.}

¢ Former Netflix Members: I you enrolled in a paid membership before Januvary 15,
2005 but were not 2 member on October 19, 2005, you are eligible to receive a free one-
month Netflix membership on your choice of the 1, 2 or 3 DVDs at-a-time unlimited
program. (If you rejoin after October 19, 2005 but before you receive the free one-month
membership, you will receive a credit for the free month when it becomes available.)
These benefits will be provided after the Effective Date as defined in the Settlement Agreement.
Your eligibility for the benefits is based on your membership status as of October 19, 2005. The full
Settlement Agreement is available for review at www.netflixsettlement.com.

"~

You have four options to respond to the proposed setflement. You have until December 28, 2005 -
to make your decision:

Option 1. Sign Up For The Benefit As Part Of The Settiement
To receive the benefit, you must complete the online registration process no later
than February 17, 2006, at www.netflixsettlement.com. By signing up for the
benefit, you waive your right to bring a separate lawsuit against Neiflix
conceming the Released Claims (as defined in the Settlement Agreement found
at www.netflixsettlement.com),

Option 2. Do Nothing

I you do not wish to receive the baneﬁt, do nothing. You will not receive ﬂ';e
benefit but will remain a Class Member. You therefore waive your right to bring
a seperate Jawsnit against Netflix conceming the Released Claims.

Option 3. Exclude Yourself From the Class
To exclude yourself from the class, you must mail a letter by December 28, 2005,

1




By excludmg yourself, .you preserve your right to bring a lawsuit against Netflix -
concerning the Released Cla:ms However, you will not get the benefit described
ab ove.

Option 4. Make An Objection To The Settleraent In Court

To object to the setﬂement, you must file legal papers in the San Francisco
Superior Court by January 5, 2006.

To receive your benefit, you must register by February 17, 2006 as described above in Option 1.
You will not receive any other reminders to register for the benefit. If you have registered for the benefit

and your eligibility is confirmed, then yon will be provided additional information by email following the
Effective Date as defined in the Seftlement Apreement.

After the benefit period ends, the new or upgraded level of service will continue awtornatically
(following an email reminder) and yon will be billed accordingly, unless you cancel or medify your
subscription. You can cancel or modify your subscription at any time.

Tn addition, if the setflement is approved by the Court, Netflix will modify portions of its Terms
of Use. Netflix also will refer to its Terms of Use in certain advertisements. .

To get more information about the settiement and procedures, and to take options 1, 3 or 4,
visit www.netilixsettlement.com. ’




