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INTRODUC TION

This is a reissue of a revision of the Manual of State Employment
Security Legislation released by the Bureau of Employment Security in
October 1948 for comment and suggestion., Prior to the 1948 prelimi-
nary edition, the Manual was last revised in 1942. Since then various
recomnendations for additional provisions or revised language have
been made in program letters from time to time and in Unemployment
Insurance Legislative Policy, 1947. Meanwhile changes in wage levels,
In the cost of living, and in the benefit provisions of State laws
have outmoded the monetary provisions of the benefit formulas recom-
mended in 1942 and 1947. This 1950 revision brings together in one
document all the changes of permanent value which have been recommended
in the last 8 years and other changes which experience has shown to be
desirable. ‘ .

The Manual is made up of specific legislative provisions which, if
adopted by a State, would confom to the statutory requirements of the
Social Security Act, the Federal Unemployment Tax Act, and the Wagner-
Peyser Act, all as amendad through September 1950, and of Chapter V
of the General Appropriation Act of 1951. It reflects also current
“thinking on desirable provisions for a socially adequate program of
 employment security. When alternative provisions are given, the
preferred is presented first.

In 1946, sections 303(a)(5) of the Social Security Act and 1603(a)(4)
of ths Federal Unemployment Tax A:t were amended to permit States to
use certain amounts deposited in vhe unemployment trust fund in the
payment of cash benefits with respect to disability. Such payments -
cannot be made, however, without special enactments by State legisla=~
tures, No provisions for disability benefits are included in this
draft., The Bureau issued Draft Language for a State Temporary
Disability Insurance Law Coordinated with Unemployment Insurance in
January 1940, and in April 1949, a revised edition of Tempor:
Disability Insurance, a discussion of problems in formulating a disa-

© bII{ty program administered by a State employment seocurity agency,

The legislative language in this Manual is not intended as a model
for State adoption. It is recognized that bills prepared for intro- .
duction in the legislature of any State must conform to constitutional -
_or other State requirements as to title and general style, Therefore
‘any State may have to adapt the draft language. Obviously, where the
draft includes the word "State" in parenthesis as in "the (State)
Department of Employment Security," any State will insert its own
name, and where the draft includes blanks, the State will insert the
appropriate number or date,



This revision of the Manual involves changes in policy, arrangement,
and language. The changes in policy are in part shifts in emphasis,
For example, dependents' allowances which were included in 1942 in one
formula for weekly bénefit amount. are now in three benefit formulas

and two benefit formulas are included for the use of those States which
do not want to provide dependents' allowances.

The changes in arrangement are of two types--rearrangement of the text
to obtain a more logical grouping of subjects, and transfer of the
commentary from the position of footnotes to a separate section.

The changes in terminology do not introduce any new concepts but
rather seek to clarify old concepts, particularly in connectién with
tclaims? and "eligibility." The term "claim" is confined to a claim
for payment for a completed week of unemployment; it is not uzed in
connection with the notice of unemployment (or initial claim as it is
called in most States) which may be filed by a worker who has not had
a week of unemployment and cannot either certify for waiting-period
credit or claim benefits, The monetary computations that were previ-
ously included in the claim determinations are separated from such
determinations and called determinations of workers' insured atatus,
Experience in some States and letters received from claimants indicai:
misunderstanding of "eligibility" as used in connection with ®initial
determinations.® Claimants frequently believe that they have been
awarded benefits when all that they have received is a computation of
potential monetary rights based on their base-period wages. Because
the term "eligible™ is commonly underrstood to connote a right to
gsomething, eligibility is limited in’'the Manual to claimants who have
met all the requirements for the receipt of walting-period credit or
of benefits.

The commentary has been considerably .expanded and has been separated
from the text in order that either the text or the commentary may be
read consecutively. The commentary is intended to explain the content
of the draft language, the purpose of the language if that is not
self-explanatory, the reasons for changes which have been made since
the 1942 issue of this Manual, and the relationships between the various
sections of the Act, and between various sections of the State Act and
the related Federal acts, In section 3 on Benefit Formula, the com-
mentary includes background information on benefit formulas in general;
in that section and in section 4 on Conditions for Receipt of Benefits,
the reasons for omitting certain provisions included in some State

laws are explained, :

It is hoped that this comprehensive commentary will be used for the
training in the essentials of legislation in this field of new person~
nel in the State employment security agencies, of the regional and
headquarters staf{ of the Bureau of Employment Security, and of other
interested persons in various Federal agencies.
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The changes between the October 1948 edition and this issue of the
Manual reflect responses to “he Bureau's request for comments on the
preliminary edition and problems arising in the 1949 and 1950 State
legislative sessions, This issue incorporates changes suggested afl
special meetings of the Bureau's regional staff in the Fall of 1948,
and by State administrators, Labor Department attormeys, and Bureau
. staff members, r
)
. The major differences between this edition and the preliminary edition
. includes (1) changes in terminology and administrative set-up to
reflect the tranafer of the Bureau of Employment Security to the ‘
'Depsrtment of Labor; (2) revision of section 2(k)(6) and 2(q) to reflect
changes in the definitions of excluded employment and exclusions from
wages in section 1607(b) and (c) of the Internal Revenue Code made by
‘the Social Security Act Amendments of 1950; (3) revision of section 11
to reflect changes in the Wagner-Peyser Act made by P.L. 775 (8lst
Congress); (4) the shift from section 2(q)(3) to section B(c) of the
provision which would result in the automatic extension of the $3,000
1imit if Congress should broaden the Federal tax base; (5) the shift
from section 2(r) to section 4(a) of the provisiosn that no waiting wesk
need be served at the beginning of a benefit year if it would inter-
rupt psyments for continuous weeks of unemployment; (6) inclusion of
an administrative disqualification for fraud; (7) expansion of the
commentary for purposes of clarification, to avoid reference to other
documents, and to include draft language for some provisions which
States have found useful but which the Bureau is not now including in
the text as recommendations for general adoption; (8) liberalization
of the benefit formulas illustrated in the commentary on section 3 by
increasing the maximum weekly benefit amount to $30 for a claimant
without dependents and to as much as §5 for a claimant with the
maximum number of compensable dependents; (9) revision of formula C,
which was originally drafted to reflect Federal proposils current in
1948, in the pattern of formulas proposed in Federal leglslation in
1950; and'(log expansion of the discussion of the transition provisions
required when some or all of the benefit formula is amended. '
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A BILL RELATING TO EMPLOYMENT SECURITY
INCLUDING
PROVISIONS FOR UNEMPLOYMENT INSURANCE AND EMPLOYMENT SERVICE

Declaration of State Public Policy
As a guide to the interi:r{’atation and application of this Act,

the public policy of this State is declared to be as followss Economic
insecurity due to unemployment is a aerioﬁe,menace to the health,

morals, and welfare of the people of this State, Unemﬁlqyment is there- |
fore a subject of general interest and concern which requiréa appropriate
action by the legislature to prevent its spread and to lighten its burden
whicﬁ now so often falls with crushing force upoﬁ the'une-ployed worker
and his family, The achievement of aocialiaacurity requires protection
against this greatest hazard of our economic life., This objective can

be furthered by operating free public employment offices in affiliation
with a nation-wide syaiem”of public employment services; by devising.
appropriate methods for reducing the volume of unemployment; and by the:
aystemntic.accuﬁulation of funds during peridda of employment from which
benefits may be‘péid for periods of unemployment, thus maintaining pur-
chasing power, promoting the mobility and theluse of the highest skills
of unemployed workers, and limiting the serious soclal consequences of
unemployment, The legislature, therefore, declares that in its con-
sidered judgment, the public good and the general welfare of thQ citigens -
of this State require the enactment of thiq measure, under the polico
'power of the State, for the establishment and maintenance of free public
employment offices and for the compulsory setting aside of reserves to

be used for the benefit of unemployed persons,



Section 1
SHORT TITLE AND RULE OF STATUTORY CONSTRUCTION

SEC. 1. mg Act shall be knomn and may be cited as the (State)
Employment Security Act. This Act shall be iiberally construed to accom-
plish its purposes te promote employment sechtity by increasing opportuni-
ties for placement through the maintenance of a system of public employment
offices and to provide through the accumulation of reserves for the paymént
of compensation to individuals with respect to their unemployment., |

The legislature hereby declares its intention to provide for carry-
ing out the ﬁurpqsés of this Act in cooperation with the appropriate agen-
cies of other States and of the Federal Goverrment, as part of a nation-‘
wide employment security program; and particularly to provide for meeting
the requirements of title III of the Federal Social Security Act, the
requirements of section 1602 and section 1603 of the Federal Unemployment

Tax Act (Chapter 9, subchapter C of Internal Revenue Code), and the Act of

Congress approved June 6, 1933, entitled "An Act to provide for the estab-
lishment of a national employment ayetém and for cooperation with the
States in the promotion of such system, and for other purposes” (herein-
after éitﬁd a8 the Wagner—-Peyser Act), and title IV of the Lct of Congress

approved June 22, 1944, each as amended, in order to secure for this State

and the citizens thereof the grants and privileges available thereunder.
All doubts as to the proper construction of any provision of this Act shall
be rasolved in favor of conformity with such requirements. |



Section 2
- DEFINITIONS

SEC, 2. As used in this Act, unless fhe context clearly
requires otherwise-- |

(a) "American vessel" means ahy vessel documented or numbered
gnder the laws of the United States; and any vessel wﬁich is neitner
documented or numbered under the laws of the United. Statss nor docu-
mented under the laws of any foreign country, if its crew performs
service solely for one or more citizens or residents of the United
States or corporations organized unﬁer the laws of the Uniteda States
or of any State.

(First definition)

(b) "Base period" 1/ means the first four of the last five
complgted calen@ar quarters immediately preceding the first &ay of an
individual's benefit year.

(Second definition)

(b) *Base period" l/ means (1) the preceding calendar year
fir benefit years beginning in May, Juné, or Juiy; (2) the four consecu-
tive calendar quarters ended on the preceding March 31 for benelit years
beginqing in August, September, or Ocﬁober; (3) the four consecutive
calendar quarters ended én the preceding June 30 for benefit years
beginning in November, December, or January; and (4) the faur congecu=-
tive caleﬁdar quarters ended on the preceding September 30 for benefit

years beginning in February, Mérch, or April.

1/ Whenever the definition of base period or benefit year is amended,
it is essential that the effective date of the new provision be
specified in the law, It may also be necessary to include
transition provisions. See Commentary, page C - 5.
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Saction 2(c)

(¢) "Benefits" means the money payments payable to an

individual, as provided in this Act, with respect to his unemployment.
. (d) "Benefit year"® l/ means the one-year period beginning

with the day as of which an insured worker first files a request for
determination of his inapied status, and thereafter the cne~year
period beginning with tﬁ%ﬁday as of which he next files such rejuest
after the end of his IAStvpreceding penefit year. The filing of a
notice of unemployment shall be deemed a request for determination
of insured statuQ if a cur}eht benefit year has not previously been
established,

(e) "Calendar quarter" means the period of three conseculive
calendar months ending on March 31, June X0, Sebtember 30, or December 31.

(f) "Claimaht" means an individual who has fiied a request for
a determination of insured status, a notice of unemployment, a certifica-
£ion for waiting-week credit, or a claim for benefits.

(g) "Commissioner" means the head of the (State) Department of

(h) ‘"Comtributions” means the money payments required by this
Act to be made into the fund by an employer on accohnt of having

individuals performing service for ‘him.

’

1/ Whenever the definition of base period or benefit year is amended,

i1t is essential that the effective date of the new provision be
specified in the law, It may also be necessary to include transition
provisions. See Commentary, page C ~ 51, ‘

4



Section 2(1i)
(First definition)
(1) *Employer® means:
(1) Any employing unit which for some portion of a day within the
_current calendar year has or had in employment one or more individuals; and
(2) For the effective period of its election pursuant to section 7,
any employing unit which has elected to become subject to this Act.
(Second definition)
(i) "Employer" means:
(1) Any employing unit which in any calendar quarter in either the
current or preceding calendar year paid for service in employment wages of

$ or more: Provided,l/ however, That for purposes of this subsecuil-n

employment shall include service which would constitute employment but for

the fact that such service is deemed to be performed entirely within another

State pursuant to an election under an arrangement entered into (in accord-

ance with sectior 15(c)(1)) by the commissioner and an agency charged with

the administration of any other State or Federal employwen! security law;
(2) Any employing unit (whether or not an employing unit at the

time of acquisition) which acquired the organization, trade, or business,

or substantially all the assets thereof, of another employing unit which

at the time of such acquisition was an employer subject to this Act; or

which acquired a part of the organization, trade, or business of another

employing unit which at the time of such acquisition was an employer -

1/ If the amount used in determining liability is low enough, para-
= graphs (3), (4), and (6) and the provisos in paragraphs (l) and (2)
are not needed.



Section 2(1)(2) (Second definition)
subjeq\t to this Act: Provided,}/ That such other employing unit would
have bsen an employer under section 2(1)(1) if such part had constituted
its entire organization, trade, or business;

(3)1/ Any employing unit which acquired the organization, trade,
or husiness, dr”uubstantially all the assets thereof, of another employ-
’ ing unit if such employing unit subsequent to such acquisition, aﬁd such
acquired unit prior to such acquisition, both within the same calendar
quarter, together paid for service in employment wages totaling Q_____ »
or more; '

(4)1/ Any employing unit which, together with one or more other
qmploying units, is owned or‘controlled (by legally enforceatle means o
otherwise) directly or indirectly by the same interests, or which owns

or controls (by legally enforceable means or otherwise) one or more other

enploying units, and which, if treated as a single unit with such oﬁher
employing units or interests, or both, would be an employer under sec-
tion 2¢1)(1);. |

(5) Any employing unit not an employer by reason of any other
paragraph of this subsection, for which within either the current or
preceding calendar year service in employment is or was performed with
respect to which such employing unit is liable for any Federal tax -
agaidst which credit may be taken for contributions required to be paid

into a State unemployment fundj

l/ If the amount used in determining liability is low enough, para-'
graphs (3), (4), and (6) and the provisos in paragraphs (1) and (2)
are not needed.

6
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Section 2(1)(6) (Second definition)

(6)1/ Any employing unit which, having become an employe; under
paragraph (1), (2), (3), (4), or (5) of section 2(1), has not, unier sec-
tion 7(d) ceased to be an employer subject to this Act; and

(7) For the effective period of its election pursuant to section
7(e), any employing unit which has eiécted to become subject to this Act.

‘(Third definition)

(1) "Employer" means:

(1) Any employing unit which for some portion of a day in each
of __ different calendar weeks, whether or not such weeks were consecu-
tive, within either the current or the preceding calendar year (and for
the pﬁrpose of fhis definition if any week inclﬁdes both December >i and
January 1, the days of that week up to January 1 shall be deemed one calen-
dar week and the days beginning January 1 another such week), had in employ-
ment, 2/ or more individuals (irrespective of whether the same indivi-

duals were in employment in each such day)s Provided,_B_/ however, That for

purposes of this subsection employment shall include service which would
constitute employment but for the fact that such service is deemed to be.
performed entirely within another State pursuant to an election under an
arrangement entered into (in accordance with section 15(c)(1)) by the

commissioner and an agency charged with the administration of any other

1/ If the amount used in determining liability is low enough, para-

~ graphs (3), (4), and (6) and the provisos in paragraphs (1) and (2)
are not needed. ‘ ‘

2/ If the figure inserted is more than one, it will be necessary to

=  insert after "day"® in the first line the phrase, "but not necessarily
simul taneously,”®

3/ If the number of workers and of weeks used in determining liability is

low enough, paragraphs (3), (4), and (6) and the provisos in para-

graphs (1) and (2) are not needed.
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Section 2(i)(1) (Third definition)
"iaie or Federal employment security law;

(2)1/ (Same provision as in second definition);

(3)1/ Any emplcying unit which acquired the organization, trade,
or business, or substantially all the assets thereof, of another employing
unit if the employment record of such employing unit subsequent to such
acquisition, together with the employment record of the acquired unit
prior to such acquisition, both within the same calendar year, would be
sufficient to make an employing unit an employer subject to this Act
undérlsection 2(1)¢1); ﬂ

. (4)1/ (Same provision as in second definition);

(5) (Same provision as in second definition);

(6)1/ (Same provision as in second definition); and

(7) (Same provision as in second definition ),

(3)(1) m"Employing unit" means any individual or type of organi-
zation including the State government, any of its political subdivisions
or instrumentélities, any partnersﬁip, association, trust, estate, Joint~
stock company, insurance company, or corporation, whether domestic or |
foreign, or the receiver, trustee in bankruptey, trustee, or successor of
any of the;foregping, or the legal representative of a deceased .person,
which has, or subsequent to January 1, 1936, had one or more individuals
performing service for it within this State.

(2) All individuals performing service iithin this State for any
employing unit which maintains two or more separate estabiishments within
this State shall be deemed to be performing service for a aingle employing

1/ If the number of workers and of weeks used in determining liability is
low enough, paragraphs (3), (4), and (6) and the provisos in para-
graphs (1) and (2) are not needed,

8



Section 2(3j)(2)
unit for all the purposes of this Act.

(3)1/ Whenever an employing unit contracts with any other employ-
ing unit for any work which is pari, of the usual trade, occupation, pro-
fession, or business of the former employing unit, each individual who per-
forms service in employment under such contract shall, for the purpose of
deiermining whether the former employing unit is an employervby reason of
section 2(1), be deemed to be performing such service in employment for
th? former employing unit: Provided, Tha§ if the latter employing unit is '
no{v;n employer by reason of section 2(1), each such individual shall be
deemed to be performing such service in employment for the former employ-
ing unit for all the purposes of this Act.

(L) Each individual eng#ged to'perform or to assist in performing
the work of any pérson in.the service of an employing unit shall be deemed
to be engaged by such employing unit for all the purposes of this Act, whe-
ther such individual was engaged or paid directly by such emplpying unit or
by such person, provided the employing unit had actual or constructive
knowledge of the work. |

(k)(1) "Employment" means:

(A) any service performed prior'to ___s2/ which was employment
as defined in this subsection prior to such date énd, subject to the other
provisions of this subsection, service performed after 2/ by an indi-
vidual for wages or by an officer of a corporation, including se}vice in

interstate commerce;

1/ This provision should not be included if the first definition of
employer for coverage of one or more is adopted,

2/ Insert the effective date of the amendment.

3/ Insert the day before the effective date of the amendment.

9



Section 2(k)(1)(B)

(B) service performed after ___ 1/ by an individual for this
State or any political subdivision'thereof, or Lny‘instrumentality of any
one or more of the foregoing whicﬁ‘iq wholly owaed by this State or by
one or more of its political subdivisions }

(C) :notwithstanding section 2(k)(2), all service performed after
_— l/ by an officer or member of the crew of an American vessel on or in
connection with such vessel, if the operating office, from which the oper-
ations of such vessel operating on navigable waters within, or within and
without, the United States are ordinarily aﬁd regularly supervised, managed,
directed and controlled, is within this State; and

(D) notwithstanding any other provisions of this subsection,
service with.;espect to which a tax is required to be paid under any Fed-
eral law imposing a tax against which credit may be taken for contribu-
tions required to be paid into a State unemployment fund.

(2) The term "employment™shall include an individual's entire
service, berformed within, or both within and without, this State if the
service is localized in this State. Service shall be deemed to be local-
ized within a State if-- |

(A) the service is performed entirely within such Staté; or

(B) the service is performed both within and without such State
but the service performed without such State is incidental to the indivi-
dual's service within the State; for ex#mple, is temporary or transitory
in nature or consists of isolated transactions.

(3) The term "employment" shall include an individual's entire

1/ 1Insert the effective date of the amendment.

10



Section 2(k)(3)
service, performed within, or both within and without, thia State if the
service 13 not locallzed in any State but some of the service is performed
in this State and

(A) the individual's base of operations is in this State; or

(B) if there is no base of operations, then the place from which
such aéfvice is directed or controlled is in this State; or

(C) the individual's base of operations or place from which such
service is directed or controlled is not in any State in which some part
of the service is performed, but the individual's residence is in this
State.

(4) Service covered by an election pursuant to section 7, aad
service covered by an election duly approved by the commisai oner in
accordance with an arrangement pursuaqt-to section 15(¢c) shall be deemeq
" to be employment during the effective period of the election,

-(5) Service perﬂ:nmed by ar. individual shall be deemed to be
employment subject to this Act irrespective of whether the: cammon-law
relationship of master and servant exists, unless and until it is shom
to the satisfaction of the commissioner that--

(A) such individual has been and will continue to be free from
control and direction in connection with the performance of such service,
both under his qontrac£ for the performance of service and in fact; and

(B) such service is performed either outside the usual course
of the business for which the service is performed or is perfomed out-
side of all the places of business of the enterprise for which the service

is performed; and

11



Section 2(k)(5)(C)

(C) such individual is customarily engaged in an independently
established trade, occupation, profession, or business of the same nature
as that involved in the service performed.

(6) The term "employment" shall not include-e

(A) service performed in the employ of an individual owner or
tenant operating a farm, in connection with the cultivation of the soil,
theAharvesting of crops, or the raising, feeding, or management of live-
stock, bees, or poultry, or in connection with the processing, .packing,
or marketing of the produce of such farm as an incident to ordinary farm-
ing operations: ’

Provided,1/ That such individual operator of a farm has not paid
in any calendar quarter in either the current or the preceding calendar
year for such service wages of at least &_____; |

| {(Alternative proviso) _

Provided,2/ That such individual‘ operator of a farm did not
- employ in such service ____ or more persons in ____ different calendar
weeks in the current or preceding calendai year, whether or not such
weeks were consecutive and whether or not the same individuals per-
formed such service in éach such week;

(B) domestic service in a private home:

1/ Tis proviso would be used if the pay roll is used as a measurs of

the size of farming operations.

2/ This proviso would be used if the number of workers and weeks of
employment is used as a measure of the size of farming operations.



Section 2(k)(6)(B)

Provided,l/ That the wages paid to the individual or indivi-
duals engaged in such service in such home did not exceed %;____ in
any calendar quarter in either the current or the preceding calendar
year;

(Alternative proviso)

222!3939,2/ That ___ or more individuals were not engaged in
sich service in such home in each of ___ different calendar wecks in
tr.e current or preceding calendar year, whether or not such weeks were
consecutive and whether or not the same individuals performed such |
service in such home in each such week;

(C) service not in the course of the employing unit's trade
or business verformed after __ 2/ in any calendar quarter by an
individual, unless the cash remuneration paid for such service is $50
or more and such service is performed by an individual who is regularly
employed by such employing unit to perform such service., For the pur-
poses of this paragraph, an individual shall be deemed to be regularly
employed to perform service not in thé course of an employing unit's
trade or business during a calendar qﬁarter only if (i) on each of
some twenty-four days during such quarte; such individual performs
such service for some portion of the day, or {ii) sucﬁ individual
was regularly employed (as determined under clause (1)) by such employ-
ing unit in the performance of such service during the preceding

calendar quarter.

1/ This proviso would be used if the pay roll is used as a measure of

T the size of the domestic establishment.

2/ This proviso would be used if the number of workers and weeks of
employment is used as a measure of the extent of the domestic
employment. ' o

3/ Insert the effective day of amendment.

13



Section 2(k)(6)(D)

(D) service performed by an irdividual in any calendar
quarter after __ ;/ in the employ of any orgénization exempt from
income tax under sectidn 101 of the Federal Internal Revenue Code, if
(1) the remuneration for such service is less than $50; or (ii) such
service is in connection with the collection of dues or poremiums for a
fraternal beneficiary society, crder, or associaticn, and is perfofmed
away from the home ¢ffice, cr is ritualistic service in cénnection with
any such society, order, or asscciaticn; or (iii) such service is per-
formed by a student who is enrolled, and is regularly attending classes,
at a school, college, or university; or (iv) such service is perfcrmed

by a duly ordained, commissioned, or licensed minister of religion in
the exercise of his ministry, or by a member of a religious order in
the exercise of duties required by such order;

(E) notwithstanding section 2(k)(2), service performed by an
officer cr member cf the crew of an Americarn vessel on or in cmnec--
tion with such vessel, if the operating office, frcm which the opera-
tions of such vessel cperating on navigan.e waters within, or within
<and without, the United States are crdinarily and regularly supervised,
managed, directed and controlled, is withcut this State;

(F) service performed on or in connection with a vessel not an
American vessel by an individual if he performed service on and in
connection with such vossel when outside the Un*ted States;

(G) service verformed by an irdividual in (or as an officer or

member of the crew of a vessel whilc it is engaged in) the catching,

—— + — - —— . A 8! At e s . it M e W M . e s W - - —

1/ Insert effective date of amendment.
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. Section 2(k)(6)(G)
;aking, harvesling, cultivating, cr fafming of any kind of fish,
shellfish, crustacea, sponges, seaweeds, or other aquatic forms of
animal and vegetable life (including service performed by any such
individual as an crdinary incident td any such activity), except
(i) service perforhed in connection with the catching or takiné of
salmon or halibut, fér commercial purposes, and (ii) service performed
on or in connection with a vessel of more than ten net tohs (deter-
mined in the manner provided for determining the register tonnage of
merchant vessels under the laws of the United States);

(H) service performed by an individual in the employ of his
" son, daughter, or spouse, and service performed by a child under the
age cf twenty-one in the employ of his father cr mother;

(I) service performed in the employ of the United States
Government or an instrumentality of the United States exempt under
the Constitution of the United States from the contributions
impcsed by this Act, except that tc the extent that the Congress of
‘the United States shall permit States to reduire any instrumentalities
of the United States tc make payments intc an unemplceyment fund under
& State emplcyment security iaw, all of the pfovisions of this Act
shall apply to such instrumentalities, and to service performed for
such instrumentalities, in the same manner, tc the Same extent, and
on the same.terms as to all other employers, employing units, indivi~
dualg,ﬁand serviqe: Provided, That if this State shall not be certi-
fied fer ény year by the Secretary of Labor under section 1603(c) of
the Federal Unemployment Tax Act, the payments required of such instru-

rentalities with respect to such year shall be refunded oy the

15



Section 2(k)(6)(I)
commissioner from the fund in the sa%e manner and within the same
period as is provided in section 9(d) with réspect'to contributions
erroneously collected; | .

(J) service performed in the employ of this State or any of .
its political subdivisions by an elected official or an official
compensated on a fee basis;

(K) service performed on an unemployment work-relief project
undertaken by this State or any subdivisicn thereof;

(L) service performed in the employ of any other State, or
any poliéical subdivisicn thereof, or any instrumentality of any one
or mére of the foéegoing wﬁich is wholly owned by one or more such
Siates or political subdivisions; and any service performed in thé
employ of any instrumentalitonf one or more other States or their
political subdivisions to the extent that the instrumentality is,
with respect to such service, exempt under the Constitution of the
United States from' the tax imposed by section 1600 of the Federal
Unemployment Tax Act;

By aervice'withsrespecf to which unemployment insurance is
payable under an unemployment insurance progwam established by am
aét of Congress;

(N) service performed im the emplloy of a foreign government
(including service as a consular or other officer or employee or a
nondiplomatic representétive);‘

(0) service performed in the employ of an instrumentality
wholly dwned by a foreign government if (i) the service is of a

character similar to that performed im forelgn countries by employees
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Section 2(k)(6)(0)

of the United States Government or of'an instrumehtality thereof, and
(i1) the commissioner finds that the United States Secretary of State
has certified to the United States Secretary of the Treasury that the
foreign government, with respect to ahose instrumentality exemption is
claimed, grants an equivalent exempiion with respect to similar service
performed in the foreign country by emplcyees of the United States
Government and of instrumentalities thereof}

(P) serviée performed in the employ of an international
organiz&t&cn; |

(Q) service ecovered by an electioq duly approved by the
agency charged with the administration of any other State or Federal
employment security law, in accordance with an arrangement pursuant
to séction lS(c) during the effective period of sﬁch election, except l/
as provided in section 2(1)(1). |

(7) If the service performed during one-half or more of any
pay period by an individual for an employing unit constitutes employ-
ment, all the service of such individual for sucﬁ period shall be
deemed to be employment; but if the service performed during more
“han one-=half of\any such pay veriod by an individual fcr an
employing unit does not constitute employment, then none of the
servicé of such individual for such periced shali be deemed to be
employment.‘ As used in this paragraph the term "pay period" means a
period (of not more than thirty-one ccnsecutive days) for which a
paymenit fcr service is ordinarily made to the individual by the

emplcying unit. This paragraph shall nct be applicable with respect

l/ The exception is not needed with the first definition of employer.
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Section 2(k)(7)
to service performed in a pay period by an individual for an employing
unit, when any cf such service is excluded because it is subject to an
unempléyment insurance program established by én‘act of Congress.

(1) "Erployment office" means a free public employment cffice
or oranch thereof operated by this cr any other State as a part of a
State-controlled system of public empibyment offices or by a Federal
agancy or any agency of a foreign government charged with the admini-
stration cf an unemployment insurance program or of free public
employment offices.

{(m) "Fund" means the unemployment fund established by this Act.

(n) "Insured work" means employment for employers.

(o) M"Insured worker" means an individual Who, with respect to
a base period, meets the wage and employment reéuirement cf section
3(b).1/

‘ (p) "State" includes the States of the United States of
America, Alaska, Hawaii, and the District of Coiumbia.

(q@)(1) "Wages" means all remuneration for service from what-
ever source, including commissions and bonuses and the cash value of all
remuneration in any medium other than cash, Gratuities customarily -
received by an individual in tlie course of his_sérvice frcem persons
othér than his employing unit shall pe treated as wages received from

his employing unit. After 2/ back pay awarded under any statute

l/ Instead of using the words "meets the wage and employment require=- |
ment of section 3(b)," the State may insert the wage or employment ‘
requirements which qualify a worker for benefits, ‘

2/ 1Insert the date as, of which the amendment which includes back-pgy

awards in the deflnition of wages becomes effective,
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Section 2(q)(1)

of ithis State or of the United States shall be treated as wages. The
reasonable cash value of remuneration in any mediumaother than cash,
and the reascnable amount of gratuities, shall be eﬁtimated and deter-
mined in accordance with rules prescribed by the commissioner. For
the purpose of a determination of insured status only, back-pay
awards after l/ shall be allocated to the quarters with respect
to which they were paid. If the remuneration of an individual is not
based upon a fixed period or duration of time cor i his wages are paid
at irregular intervals or in such manner as not to extend regularly
over the period of emplojment, for the purpose of a determination of

~ insured status only, the wages shall be allocated to weeks or quarters
in accordance wdth regulations prescribed by the commissioner. Such
regulations shail, so far as péssiblé, produce results reasonably
similar to those which would prevail if the individual were paid his
wages at regular intervals.

(2) Notwithstanding the provisions of section 2(q)(1), the
term wages shall not includes
(A) The amount of any payment made after ___ 2/ (including

any amount paid by an employing unit for insurance or annuities, or
into a fund, to provide for any such payment), to, or on behalf of,
an individqual or any of his dependents under a plan or system estab-
lished by aﬁ employing unit which makes provision generally for

individuals performing service for it (or for such individuals

l/ Insert the date as of which the amendment which includes back-pay
awards in the definition of wages becomes effective.
2/ 1Insert the effective date of this provision.
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$ection 2(q)(2)(4a)
generaily and their dependents) or for a class or classes of such
individuals (or for a class or classes of such individuals and their
dependents), on account of (i) retirement, of (11) sickness or accident
disability, or (iii) medical or hospitaliiation expensee'in connection
with sickness or accident disability, or (iv) death;

(B) The amount of any payment made after ____ 1/ by an employ-
ing unit to an 1hdividual performing service for it (including any
amount paid by an employing unit for insurance or annuities, or into a
fund, to provide for any such payment) on account of‘retirement;

(C) ‘'The amount of any payment on account of sickness or accident
disabiliéy, or medical or hospitalization expenses in connection with’
sickness or accident disability, made éfter — l/ by an employing
unit to, or on thalf of, an individual performing services for it
after the expiration of six calendar months following the last calendar
month in which the individual performed services for such employing
unit; ‘

(D) The amount of any payment made after ___ 1/ by an employ=
- ing unit to, or on behalf of, an individual performing services for it
_or his beneficiary (i) from or to a trust exempt from tax under sec-
tion 165(3) of the Federal Internal Revenue Code at the time of such
payment unless such payment is made to an 1nd1vidual performing services’
for the trust as remuneration for such services and not as a beneficiary

of the tfusﬁ, or (i) under or to an annuity plan which, at the timle of

1/ Insert the effective date of this provision.
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Section 2(q)(2)(D)
such payments, meets the requirements of section 165(a)(3), kL), (5),
and (6) of the Federal Internal Revenue Code;

(E) The amount ofvany payment made by an employing gnit Qwithout
deduction from the remuneration of the individual in its employ) of the
tax imposed upon an individual in its employ under section 1400 of the
Federal Internal Revenue Code with respect to service performed after

1/5 or

(F) Remuneration paid after ____ 1/ in any medium other than
cash to an individual for service not in the coursé of the employing
unit 's trade or business;

(G) The amount of any peyment (other than vacation or sick pay)
made after ___ 1/ to an individual after the month in which he
attains the age of sixty-five, if he did not perform services for the
employing unit in the periocd for which such paymen® is made;

(H) Dismissal payments before ___ 1/ which the employing
unit is not legally required to make.

‘(r)g/ "Waiting week"” means the first week of unemployment,
occurring in a benefit year or within the __ 3/ day period immedi-
ately‘preceding such year, in which the worker has complied with .all
the requirements of section 4 .

(s) "Week" means such period of seven consecutive days as the

commissioner may be regulation presc}ibe.

1/ Insert the effective date of this provision. '

2/ This definition should be omitted if a State law does not require a
waiting period.

2/ The number of days which should be specified in this sentence will
depend upon the definitions of "week" used by the State; see page
C -~ 22, : :
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Section 2(t)
(t) "Week of unemployment" with respect to an individual
means any week during which he perfbnns less than full-time wofk for
any - employing unit if the wages payable to him with respéct to such

week are less than his weekly benefit amount.
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BENEFIT FORMULA 1/

(Benefit, formila As weighted high-quarter schedule
with dependents' allowances)

SEC., 3(a) Weekly benefit amount,--Except as provided in section

3(b),§an insured worker's basic weekly benefit amount shall be the amount
in columm B of the table in this subsection /table 172/ on the line on
which, in column A, there appears his total wages paid for insured work
in that quarter of his base period in which such total wages were high-
est; and his augmented benefit anount if he has dependents shall be the
amount on the same line in the column (C, D, or E) which shows the
number of his dependentss Provided, That the number of dependenta'shall
te determined as of the déy with respect to which he first files a |
requéat for a determination of insured status in any benefit year, andl
shall be fixed for the duration of such benefit year, and provided

~ further, That for the duration cf such benefit year no.dependent who
has been included in the determination shall be included as a dependent

in any determination which is made on behalf of another insured worker.

}/ Whenever new provisions on weekly benefit amount, maximum anmal
benefits, qualifying wages, benefits for a week of unemployment,
base period, or benefit year are enacted, it is essential that the
effective dates of the new provisions be specified in the law, In
States using uniform benefit years, a date may be inserted at the
beginning of each subsection which is amended, In States using
individual benefit years it is essential also to include transition
provisions, See Commentary, page C = 49, e

2/ Reference to tables by number would not be necessary in any State
law; the references are included here because five different
formulas are presented, '
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Section 3(a) (Benefit formula A)
Table 1 é

Weekly benefit amount, weighted schedule of high-quarter wages
with schedule of augmented benefits for claimant with one,
two, and three or more dependents, and qualifying wages
computed as one and one~half times high-quarter wages

T Hgh-~ Baale  Augmented weekly beneflt amount ~ Minlmum
quarter weakly 1 depend~ ¥ depend~ 3 or wore quallfying
wages benafil ent ent.s dependentn  wages
(Colum A) (Column B) (Column C) (Columm D) (Column E) (Column F)

For table with illustrative figures,
see Commentary, page C -~ 37,

(b) Qualifying wages.--To qualify as an insured worker an

individual must have been paid wages for insured work in his base period
totaling not less than the amount in column F of the table in section 3(a)
on the line on which, in column B, there appears his basic weekly benefit
amount, and such wages must have been paid in at least two calendar
quarters of his base periods Provided, That if any individual_during his
base period has not besn paid such an amount but has been paid wages
totaling not less than the amount appearing in column F on the line
immediately above, he can qualify as an insured worker and his basic
weekly benefit amount shall be the amount appearing in column B on such
line,

(¢) Maximum potential benefits,--The maximum potential benefits

of any insured worker in a benefit year shall be the amount in the column
(B, C, D, or E) of the table in this subsection [Table 27 which shows
the number of his dependents, on the line on which, in column A, there

appears his basic weekly benefit amount.
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Section 3(c) (Berefit formula A)
Table 2
Maximum potential benefits in a benefit year, weighted schedule

with dependents' allowances, by number of dependents and
basic weekly benefit amount

Basic Maximum potential benefits for claimant with
weekly No depend- 1 depend- 2 depend- "3 or more
benefit ents : ent ents dependents

(Column 4) (Column B) (Colum C) (Column D) (Column E)

For table with illustrative figures, based on 26 weeks
uniform duration, see Commentary, page C - 39,

(Alternative provisions maximum potential
benefits varying with basewperiod wages)

(c) Maxinum potential benefitn,=-The maximum potential benefits

of ény'insured wofker in a benefit year shall be the amount equal to
one=half of his wages for insured work paid during his base period, but
not less than 15 times his augmented wﬁekly benefit amount or his basic
weekly benefit amount if he has no dependents, and not‘more than 26 tiﬁea-
ﬁis augmented weekly benefit amount or his basic weekly benefit amount

if he has no dependentas Provided, That if such total amount of benefits
is not a multiple of his augmented weekly benefit amount or of his basic |
benefit amount if he has no dependents it shall be computed to the next
higher multiple of such amount,

(d) : Benefit for a week of unemployment.=—-Any insured worker who

is unempldyed in any week as defined in section 2(t) and who meets the
conditions of eligibility for benefits of section 4 shall be paid with.
respect to such week an amount equal to his augmented weekly benefit

amount or his basic weekly benefit amount if he has no dependents less
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Section 3¢(d) (Benefit formula A)
that part of the wages (if any) payable to him with respect to such
week which is in excess of $5. Such benefit, if not a multiple of &,
shall be computed to thé next higher multiple of $1,

(e) Definition of dependent,--"Dependent" means a claimant's

unmarried child (including stepchild and adoptec child, whether or not
legally adopted) who is under 18 years of age and is living with him or
receiving regular support from him; his wife who is living with him or
receiving regular support fram him and who is not regularly engaged in
rendering service for remuneration or in any occupation for profit; a
claimant's husband, child (including stepchild and adopted child,
whether or not legally adopted), parent, stepparent and parent-in-law
who is wholly or mainly supported by such claimant; and any other person
who is living with and wholly supported by the claimant.

(Benefit formula Bs a uniform fraction of high-quarter
wages with dependents' allowances additional)

(a) Heekiy benefit amount,——Except as provided in section 3(b),

an insured workerts basic weekly benefit amount shall be one twenty-
fourth of his total wages for insured work paid during thdt quarter of
his base period in which such total wages were highest, but not more
than $ _  nor less'than § __  and if not a multiple of $1 shall be
computed to the next higher multiple df:$1. His augmented weekly bérie="
fit amount shall be his basic weekly benefit amount plus the dependents'
allowances in the column (C, D, or E) of the table in this subsection
ZEAble 27 which shows the number of his dependents on the line on which,
in column B, there appears his basic weekly benefit amounts: Provided,
That the number of dependents shall be determined as of the day with
respect to which he first files a request for a determination of insured
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Section 3(a) (Benefit formula B)
status in any benefit year, and shall be fixed for the duratlion of such

benefit year, and provided further, That for the duration of -such benefit

year no dependent who has been included in the determination shall be
included as a dependent in any determination which is made on behalf of

another insured worker,
Table 3

Basic weekly benefit amount figured as one twenty-fourtn of high-
quarter wages with schedule of dependents' allowances for
claimant with one, two, and three or more dependents,
and qualifying wages computed as one and one-half
times high-quarter wages

High- Basic Dapendents' allowance for Minimum
quarter , weekly 1 depend- 2 depend- 3 or more qualifying

wages benefit ent ents dependents wages
(Column A) (Column B) (Column C) (Column D) (Column E) (Column F)

For table with i1llustrative figures,
see Commentary, page C - 42,

(b) Qualifying wages.--(Same as in benefit formula A,)

(c) Maximum potential benefits.,~~The maximum potential basic

benefits of any insured worker in a benefit year shall be equal to
twenty—~six times his basic weekly benefit amount. In addition he shall
be entitled to dependents' allowanées for each week of his unemployment
for which>beneftts are payable,

(Alternative provision: maximum potential
benefits varying with base-period wages)

{(c) Maximum potential benefits,~-The maximum potential basic

benefits of any insured worker in a benefit year shall be the lesser of
(1) twenty-six times his basic weekly benefit amount and (2) one-half of

his wages for insured work paid during his base periods Provided, That if
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Section 3(c) (Benefit formula B)
such total amount of ben‘efit‘s‘ is not a multiple of his basic weekly
benefit a.mpunt, it shall be computed to the next higher multiple of
that amount, In addition he shall be entitled to dependents' allow~
ances for each week of his unemployment for which benefits are payable,

(d) Benefit for a week of unemployment.--(Same as in benefit

formula A.)
(e) Definition of dependent.-~(Same as in benefit formula A,)

(Benefit formula C: a uniform fraction of high=quarter wages
with augmented benefits generally equal to 60=70 percent
of average weekly wages)

(a) Weskly benefit amount,--(Same as in benefit formula A,

referring to table be)
Table 4

Basic weekly benefit amount figured as one twenty-sixth of highe
quarter wages, with augmented benefits equal to 60 percent of
average high=quarter weekly wage for claimant with 1
dependent; 65 percent, with 2 dependents; and 70
percent, with 3 or mors dependents

Hgh- ~ Basic Augmented weekly benelit amount Miniamum
quarter weekly 1 depend~ 2 depend- 3 or more qualifying

wages benefit ent ents dependents wages
(Columm A) (Column B) (Column C) (Colwmm D) (Column E) (Column F)

For table with illustrative figures,
see Commentary, page C = 44.

(b) Qualifying wages,--(Same as in benefit formula A,)

(¢) Maximum potential benefits.——(Same provision and alterm-

tive as in benefit formula A, referring in the first provision to

table 50)
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Section 3(c¢) (Benefit formula C)
| Table 5

Maximum potential benefits in a benefit year, by basic weekly
benefit and number of dependents, augmented benefits
figured as percentage of average weekly wage in
the high quarter

Basic Maximum potential benefits for claimant with

weekly No depend=- 1 depend= 2 depend=- 3 or more
benefit ents " ent " ents dependents
(Column A) (Columm B) (Column C) (Colurm D) (Column E)

To obtain figures, multiply by 26 the amounts in
columms B, C, D, and E of table 4, page C = 45,

(d) Benefit for a week of unemployment.-—(Same as in benefit
formula A.) ’

(e) Definition of dependent.-—(Same as in benefit formula A.)

(Benefit formula.Ds weighted
high=quarter schedule)

(é) ‘Weekly benefit amount.—-Except as provided in section 3(b),

an insured worker's weekly benefit amount shall be the amount in column B
of the table in this subsection /table 6/ on the line on which, in
column A, there appears his total wages paidbfor insured work in that
quarter of hia base period in which such total wages were highest,
Table 6
Wbekl} bendfit émount figured from weighted schedule of high-

quarter wages and qualifying wages computed as one and
one-half times high-quarter wages, and maximum

potential benefits in benefit year
RIgE ReeRTy W rTmm - Wam poteRtIaT
quarter benefit qualifying benefits
wages ' amount wages (26 weeks)
(Column A) (Column B) (Column C) (Columm D)

For table with illustrative figures,
see Commentary, page C - 47.




Coetion 3(b) (Benefit formula D)

(b) Qualifying wages.~-~To qualify as an insured worker &n

individual must have been paid wages for 1n;ured work in his base period
totaling not less than the amount in column:C of the table in section 3
(a) on the line on which, in column B, there appears his weekly benefit
amount, and such wages must have been paid in at least two quarters of
his base periods Provided, That‘if any individual during his base
period has not been paid such an amount but has been paid wages totaling
not less than the amount appearing in column C on the line immediately
above, he can qualify as an insured worker and his weekly benefit amount
shall be the amount appearing in column B on such line,

(c¢) Maximum poteﬁtial benefits.-=The maximum potential benefits

of any insured worker in a benefit year shall be the amount in column D
of the table in section 3(a) on the line on which, in columan, there
appears his weekly benefit amount,

(Alternative provision: weighted duration
categories for 15 to 26 weeks)

(¢) Maximum potential benefits.--The maximum'potential benefits

of any insured worker in a benefit year shall be the amount equal to his
weekly benefit amount times the number at the top of the column in

part C of the table in this subsection [table 77 in which his wages for
insured work paid during his base period appear on the same line on

which, in part B, there appears his weekly benéfit amount e
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Section 3(c) (Benefit formula D)
Table 7

Welghted high-quarter formula with duration categories, 15-26 weeks

(Part A) (Part B) ; : (Part C)
Base~perlod wages required for weeks of benefits
High= Weekly below and weekly benefit specified in Part B
quarter Dbenefit Weeks of benefits for total unemployment
wages amount 15 16 17 18 19 20 21 22 23 24 25 26

For table with illustrative figures,
see Commentary, page C = 48,

(d) Benefit for a week of unemployment.-—Any insured worker who

is unemployed in any week as defined in section 2(t) and who meets the
conditions of eligibility for benefits of section 4 shall be paid with
respect to such week an amount equal to his weekly benefit amount less
that part of the wages (if any) payable to him with respsct to such week
which 1s in excess of $5. Such benefits, if not a multiple of 41, shali
be computed to the next higher multiple of $l.

(Benefit formula Es uniform fraction
of high~quarter wages)

(a) Weekly benefit amount.~-Except as provided in section 3(b),

an insured worker's weekly benefit amount shall be one=twentieth of his
total wages for insured work paid during that quarter of his base period
in which such total wages were highest, but not more than } s nor

less than $ , and if not a multiple of §1 shall be computed to the
next higher multiple of §l,

(b) Qualifying wages.~~To qualify as an insured worker an

individual muat have been paid wages for insured work in his base périod,

,
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Section 3(b) (Benefit formula E)
totaling not less than thirty times his weekly benefit amount, and
such wages must have been paid in at least two calendar quarters of his
base period: Provided, That if any individual during his base period
has not been paid such an amount but had total wages equal to not less
than thirty times the weekly benefit amount which is $1 less than his
computed weekly benefit amount, he can qualify as an insured worker
and his weekly benefit amount shall be such lesser amount,

(¢) Maximum potential benefits.--The maximum potential benefits

6f any insured worker in a benefit year shall be the amount equal to
twenty~3ix times his weekly benefit amount,

(Alternative provision: Maximum potential
benefits varying with base=period wages)

(c) Maximum potential benefits.--The maximum potential benefits

of any insured worker in a benefit year shall be the amount equal to

whichever is the 1ess§r of (1) twenty-six times hia weekly benefit
amount and (2) one~half of his wages for insured work paid during his

- base periods Provided, That if :such total amount of benefits is not a

multiple of his weekly bénefit amount, it shall be computed to the next

higher multiple of his weekly benefit amount,

(d) Benefit for a week of unemployment.~—(Same as in benefit

formula D, )
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Section 4
CONDITIONS FOR RECEIPT OF BENEFITS
SEC, 4(a) Eligibility for benefits.--An insured worker shall be

eligiﬂle for and shall receive waiting-week credit l/ or bgnefits, as
the case may be,‘for any week of his unemployment with respect to which
heihas not been determined to be disqualified under section 4(b) if such
wo}ker has, in accordance with regulations prescribed by the commissioner,
wifh respect to such weeks

(1) filed a notice of his unemployment;

(2) registered for work; and

(3) certified for waiting-week credit or filed a claim for
benefits, as the case may be,
No benefits are payable for a waiting week and no benefits are payable
for any week of unemployment occurring within the benefit year prior to
the completion of such waiting week, except that no insured worker shall
be required to serve a waiting week if the first week of his unemployment
occurring within a benefit yeaf is immediately preceded by a week of
unemployment in the preceding benefit year for which benefits afe pay#ble.

(b) Disqualifications.--An insured worker shall not be disqualie

fied for waiting-week credit or benefits for any week of his unemployment
unless with respect to such week the commissioner finds thats
(1) He was not able to work or was not available for suitable

work for such week; or

1/ If a State law does not require a waiting period, all references to
= walting-week credit should be omitted.
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Section 4(b)(2)

(2) He left suitable wbrk voluntarily without good cause, in
which case he shall be disqualified for the week in which he left work
and the four weeks of continuous unemployment immediately following such
week; or

(3) He was discharged or suspended for misconduct connected
with his work, in which case he shall be disqualified for the week in
which he was discharged or suspended and for the four weeks of continuous
unemployment immediateiy following such week; or

(4) He has failed without good cause either to apply for availe
able suitable work to which he was referred by the employment office, or
to ;ccept suitable work offered him, in which case he shall be disquali=
fied for the week in which such failure occurred and for the four waeks
of continuous unemployment immediately following such week; or

(5) For such week or any part of such week he has received or
is seeking unemployment benefits under any other employment security
. law, but if the appropriate agency finally determines that he is not
entitled to benefits under such other law, this paragraph shall not
apply; or

(6) For such week his unemployment was due to a stoppage of work
then existing because of a labor dispute at the factory, establishment,
or other premises at which he is or was last employed, and for purposes
of this subsection, each separate department of the same premises which
is commonly conducted as a separate business in separate premises shall

be deemed to be a separate factory, establishment,or other premises:
Provided, That this paragraph shall not apply if the commissioner finds

thatee=
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Section L(b)(6){(A)
(A) He vis not participating in or directly interested in the
labor dispute which c aused the stoppage of work; and
(B) He did. not belong to a grade or class of workers of which,
immediately before the commencement of the stoppage, ‘here were members’
employed at the prémises at which the stoppage occurred, any'of whom
were participating in or directly interested in the dispute.

. (7) Within the 24 calendar months immediately preceding such week
he hﬁs, with intent to defraud by obtaining any bénefita not due under
this Act, made a false statement or representation of a material fact
knowing it to be false or knowihgly failed to disclose a material fact,
in which case he shall be disqu#lified for the week in which the com-

missioner makes such determination and for not more than the waeks

immediately following such week, Provided however, That no disquali-

fication shall be imposed if proceedings have been undertaken against
the claimant under section 1k(a).
(c) Suitable work.--(1l) Notwithstanding any other provisions

of this Act, no work shall be deemed suitable and benefits shall not be
denied under any provision of this Act to any otherwise eligible indivi-

dual for refusing to accept new work under any of the following

conditionss
(4) If the position offered is vacant due directly to a strike,
lockout, or other labor dispute; '

(B) If the wages, hours, or other conditions|of’bhe*work of fered
are substantially less favorable to the individual than those prevailing
for similar work in the locality;

(C) 1If, as a condition of being employed, the individual would
be required to join a company union or to resign from ar refrain from

joining any bona fide labor organization.
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Section 4(c)(2)

(2) In determining whether any work isléuitablé for a claimant
and in determining the existence of good cause for leaving or refusing
any work, the commissionef shall, in addition to determining the existence
of any of the conditions specified in séction‘a(c)(l),.c6n31der the degree
of risk to the claimant's health, safety, and morals, hiy physical fitness
for the work, his prior training and experience, his prior earnings, the
length of his unemployment, his prospects fof obtaining work at his
highest skill, the distance of the available work from his residence,
his prospects for obtaining local work, and such other factors as would

influence a reasonably prudent person in the claimant's circumstances,
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Section 5
DETERMINATIONS, NOTICES, AND PAYMENTS OF BENEFITS

4
SEC. 5(a) Payment of benefits.--Benefits shall be paid through

public employment offices in accordance with regulations prescribed by
the commissioner.

(b) Information to workers on benefit rights.-—-The commissioner

shall supply to each employer, without cost to the employer, prin;ed
statements concerning the regulations applicable to the establishment

of benefit rights and other materials relating to the administration of
this Act. Each employer shall. post such printed statements and maintain
them in places readily accessible to his workers and shall supply c&pies
of such printed statements to his workers,

(¢c) Notice by employing unit.=-An employing unit having knowl-

edge of any facts which may affect an individual's right to walting-weék
credit or benefits shall notify the commissioner of such facts promptly,
in accordance with regulations prescribed by the commissioner,

(d) Determinations.—(1l) Any individual may file a request for

a determination of his insured status in accordance with regulations
prescribed by the commissioner, Upon such request, or, if no such
request has been made with respect to a current benefit year, upon the
filing of a notice of unemployment, the commissioner shall promptly
determine such individual's insured status. A determination that an
individual is an insured worker shall remain in effect throughout the

benefit year for which it is made, unless modified in accordance with
sections 5(f) and (g).
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Szction 5(d)(2)

(2) Vihen an insured worker files a notice of unemployment, the
conmissioner shall determine promptly whether such worker is disqualified
under ény'of the provisions of section 4(b) except paragraph (1) by
reason of any facts which existed on the date such notice was filed,
| \(3) Thereafter, (A) whenever it is necessary to determine a .
claimant's right to waiting-period credit or benefits, the commissioner
shall determine promptly whethér the claimant is disqualified under the
?pplicable paragraphs of section 4(b) except péragraphs (1) and (5) for
Qach week of the period of continuous unemployment immediately following
the filing of a notice of unemployment with respect to which he has not
previously ;ertified for walting-week credit or filed a claim for bene=
fits; and (B) when the claimant certifies for waiting-week credit or
files a claim for benefits for any such week of unemployment, the commis—
sioner shall detefmine promptly whether such claimant has satisfied the
‘sonditions of section 4(a) and whether he is disqualified for such week
under sections 4(b)(1) and (5).

(4) Whenever a determination whether a claimant is disqualified
involves the application of section 4(b)(6), the commissioner may refer
the case to the board of review for hearing and decision in accordance -
with section 6,

(e) Written notice of determination,—(1) Written notice of .

a determination of insured status shall be furnished to the claimant
promptlye Such notice shall include a statement as to whether the

claimant is an insured worker, the amount of wages for insured work

paid to him by each employer during his base period, and the employers
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Soction 5(e)(1)

by whoz such wages werse paid. For an insured worker the notice shall
include also his benefit year, his basic weekly benefit amount, his aug-
monted wqekly benefit amount if he has dependents, and the maximum amount
of benofits that may be paid to him for his uneﬁploymeht during Quéh‘yﬁar;
for a worker who i3 not 1nsured,.the noiice shall 1n¢1ude th; feasbﬁ ?or
such determinatlon. | >

(2) If the commiasionef determines purauaht to secti&n 4 that a
clairant 18 not aligible to receive waiting-week credit or benefita for
any woek or weeks, he ghall promptly furnish to such claimant written
notice of such doternination togather with a statement of the reasons
therefore and of the period covered by such determination. Written no-
tice of such determination ahall be given to the claimant only once
with respect to the period covered by the deternination except thet 1f
the commissioner determinea that such claimant is disqualified for an
indeterminate period under the provisiona of section L(b)(l) or (6) uy
reason of the stmo facts, vrit.p_en notice of such determination with
respect to the first of such weeks shall be furnished to the claimant
promptly; thereafter, written notice of such determibationshrith‘réé;éct
to any subsequent week:or weeké for which a cl#imanﬁ has filed a claim
shall be furnished to him‘promptly upon his request, or in the absence
of such request, shall be fﬁrnished promptly with respeét to‘each ﬁériod
of not more than four weeks., | h

(3) The last employing unit which employed a claipant shall be
~entitled to receive wri;ten notice of a déterﬁination made pursﬁant to
section 4(b) only if it has furnished information to the commissioner in

accordance with section 5(c) prior to such determingtion; and the



Saction 5(e)(3)

e{:mi agioner shisll promptly glve such employing unit written notice of any
‘ dutermimuon mado pursuant to section 4(b) which is based in whole or
u part on the information furnished t.ogether with the reasons therefor,
or, u it is. determined that the individual concerned is not an 1nsured
"worker, writt.en notice to that atfect. |

- (4) Written notice of any determinaﬁion to which any party is
‘cnt'.itled shall be given promptly by delivery thereof or by muling‘ t.o
his l;at known address. Such notice shall include a c1§u statement of
the appeal righta of the parties. |

(5) A benefit pa;yment shall be deened a detemination, and a
notico to the cla.tnant, ‘that he 1: eligible to receive the payment for
_the period covered thereby.

(£) Finality of determination.--A determination shall be deemed

‘fina) unless a party entitled to notice thereof appliee for reconsidera=-
}ti.oi of the determination or appeals therefrom within seven days after
the notice was miléd to his last known address or otherwise delivered
to him: Provided, That such period may be extended for good cause.

(g) Reconsideration of detormination.-(l) The cbmisa:l.oner

may in his discretion reconsider any determination upon application by
any party entitled to motice thereof filed within the period authorised
- by section 5(f) or én his own motion within seven days after the date
of the Qeterndmtion: Provided, That subject to the same limitationms,
a decision in a case referred to the board of r§uu for determination
under the ﬁrovntona of section 5(d)(4) may, ‘in the discretion of the
board of review, be reconsidered by the b_od,y which rendered such

decision, or, if the decision was rendered by an appeal tribunal which
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Section 5(g)(1)
is noyvavailable, by a tribunal designatsd for such purpose by the board
of review. : -

(2) At any time within one year from the date of a determination
of insured status, the commissioner on his own motion may reconsider such
determination if hekfinds'thaiAanlerror in compn@ation‘or;identiiy has
occurred in connection therewith or tbgp addit1Qﬁa1:;§ées‘§9rtinegt to
the claimant's insured status have become available, or if such determin-
ation of insured stgtus wqg.made as a result of a nondisclosure or misrep-
resentation of a material fact. s .

(3) At any time within two years from the end of any week with
respect to which a_determination allowing or deqying,waigiqg-yggk crggit ‘
or benefits has been made, the commissioﬁer on piq qynfmopion may recon-
sider such determination‘if“hgifinds tpat such waitingdweekycredi};orvg
benefits were allowed or denied as a result of & noqdisclosure or misgepb
. regentation of a material fact,

(4) .In any case inwhich the commissioner is authorized by the
other provisione of this subsection to‘rqgonsider arny determination but
the final declsion in the case Eﬁa-been rendered by an appeal‘tribunal,
the board of‘review,:or.a oquqt;;pgesgommiasioner mny‘pgy;tionvthg_pqqy
or the court which rendered such final decision to issue a revised
decision, 5 ‘ ; L )

(5) lritﬁen notice of any redetermination shall be given
promptly in the same manner, ;? the same form, and to the same parties,

as provided in section 5(e).
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Section 5(g)(6)

(6) A redeterminati.on shall be doe-od tiul nnlua a party
entitled to nouce theroof files an appeal within seven days after the
aouoo was matled to his last knam nddrou, or oﬂm-'iu denvered to
him Provided. That such period may de extmdod for good cause,

~(h) Prospt Hmt of claims,—(1) Benefits shall be pnd |
‘ proqu.yin accordance with s deWtion or rdotﬁtmtion under
this section except that mo benefits shall be paid prior to the expira-
tion of the period for appeai from a determination if the .recox_'d with
respect to the claim indicates that disqualification has been alleged.
If an application for reconaidouuon is dnl.y nade or an appeal is du].y
t,uod, beneﬂ.t.s with rcepect to ueko of unemployment not in.dispute .
Ind bqonu payable purmt. to a determination or redourld.ution 1n
-y w\mt not in dupuu m:u be paid promptly ngu-dlus of uv
-rceoutdu-auou or appeal,

(2) The commencement of a procooding for judicm review pur-
: mt to section 6(1) shall not operatc as & supersedeas or stay unless
the board of review ahlll so order,

(3) If a determination allowing benefits is affirmed in any
’ uout by an appu.l tribunal, or by the board of nviu, or if a decision
of an appeal tribunal uuauing bcnontu 10 affirmed 1n any amount by the
board of review, such benefits mu be pud promptly rogu'dleu of any
further appul, and no 1uJunction, supcrudou, stay, or other writ or
process suspending t.ho pqnnt of such benefits shall be issued by the
bonrd or any court; but 1!' such decision 1is tiully rovorud. benefits
shall not be pald for any subsequent weeks of mloymt 1nvolvod in

such reversal,



Section 5(i)

(1) Payment of benefits due deceased or mentally incompetent

insured worker.--Benefits due and payable to a deceased or judicially

declared incompetent person shall be paid, in accordanée with such
regulations as the commissioner shall prescribe, to the person or
peraons payment to whom the commissioner finds would effectuate the
purposes of this Act. Such regulations need not conform to the statutes
applicable to the descent and distribution of decedents' estates, ﬁ
receipt from the person or persons to whom the commissioner makes payment
'shall fully discharge the fund and the commissioner from liability for |
such benefits,

(3) Recovery and recoupment.~-(l) Any person who makes, or

causes to be made by another, a false statement or representation of a
mgﬁerial fact knowing it to be false or knowingly fails, or causes
another to fail, to disclose a material fact, and as a result thereof
has received any amount as benefits under this Act to which he was not
entitled shall, in the discretion of the commissioner, be liable to
repay such amount to the commissioner for the fund or to have such
amount deducted from any future benefits payable to him under this Act
within the two=year period following the finding, if the existence of
such nondisclosure or misrepresentation has been found by a cowrt of
competent jurisdiction or in connection with a reconsideration or appeal
pursuant to this section or section 6,

(2) No redetermination or decision shall be construed to author-
ize the recovery of the aﬁount of any benefits paid to a claimant or the
deduction of such amount from future benefits payable to him unless the

written notice of such redetermination or decision specifies that he is

43



Section 5(3)(2)

liable to repay to the fund the amount of benefits paid to him by reason
of a npndisclosure or misrepresentation of a méﬁerial fact as specifiéd
in section 5(3)(1), the nature of such nondisclosure or misrepresentation,
and the week or weeks for which such benefits were paid,

(3) In any case in which undbr section 5(j) a claimant is
liable to repay any amount to the comnissioner, such amount shall be
collectible without interest by civil action in the name of the commissioner,

(k) Waiver of rights void,—Any agreement by an individual to

waive, release, or commute his rights to benefits or any other rights
under this Act shall be void, Any agreement by an individual performing
service for an employer to pay dil or any pertion of any contributions
required under this Act froﬁ such employer shall‘be void._ No employer
shall directly or indirectly make or require or accept any deduction
from wages to finance the contributions required from him, require or
accept any waiver of any right hereunder by any individual in his employ,
discriminate in regard to the hiring or tenure of work or any term or
condition of work of any individual on account of his claiming benefits
under this Act, or in any manner obstruct or impede the claiming of
benefits,

{1) Assignment of benefits.—Any assignment, pledge, or encume

brance of any right to benefits which are or may become dne or payable
under this Act shall be void; and such rights to benefits shall be
sxempt from levy, exécution, attachment, order for the payment of

attorney fees, or any other remedy whatsoever provided for the collection
of debt; and benefits received by any indtwtdual, so long as they are



Section 5(1)
not mingled with other funds of the recipient, shall be exenpt from any
remedy whatsoever for the collection of all debts, except debts incurred
for necessaries furnished to such individual or his spouse or dependents
during the time when such individual waa>unemployed. Any waiver of any

exemption provided for in this subsection shall be void,
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Section 6
APPEALS

SEC. 6(a) Appeal tribunals.--The board of review shall appoint

one or more referees, selected in accordance with section 13(d), each of
whom shall constitute an appeal tribunal to hear and decide appeals froa
determinations and redeterminations. The board of review may in its dis-
cretion appoint a tripartite appeal tribunal to hear and decide cases
involving sections 4(b)(6) or 4(c)(1), consolidated appeals, or other
appeals, as appropriate. A tripartite tribunal shall consist of one
referee selected pursuant to section 13(d) who shall act as chairman, one
;epreaentative of employers, and one representative of employees. The
latter two may be selected without regard to secticn 13(d), shall serve
at theApleaaure of the board of review, and shall be paid a fee of not
more than $______ per day of active se;vice on such tribunal plus neces-
sary expenses, In the absence or diaqﬁalification of any member of the
tripartite appeal tribunal, the board of feview may appoint an alternate,
No hearing shall proceed in the absence of the chairman of the appeal
tribunal and the chairman shall act alone in the absence of any other
member and his alternate,

(b) Review by appeal tribunal,—Any party entitled to notice of

determination as provided in section 5(e) may file an appeal from the
determination to an appeal tribunal within the time specified in sec-
tions 5(f) and 5(g)(6). However, any appeal from a determination by
tha commissioner or an appeal tribunal which involves section 4(b)(6)
shall be made to the board of review. The parties to an appesl from a
determination shall include all those entitled to notice of the deter-

mination, and the commiesioner. Whenever an appeal involves a question
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Section 6(b)
whether service constitutes insured work, the tribunal shall give notice
of the appeal and the issues involved to the commiassicnér and to the
employing unit for which such ser@ice was performed; and that employing
unit, if not already a party, shall then become a party to the appeal.
If an appeal from a determination is pending as of the date a recetermi-
ﬁétion is issued, the appeal unless withdrawn shall be treated as an appeal
from such redetermination. Appeals may be withdrawn at the request of the
appellant and with the permission of the appeal tribunal if the record pre-
ceding the appeal and the reques£ for the withdrawal support the correct-
ness of the determination and indicate that no coercion or fraud is
involved in the withdrawal. In addition to the issues raised by the
appealed determination the tribunal may hear and decide any additional
issues affecting the claimant's rights to benefits if as of the date of
hearing the commissioner has issued no final determination concerning
such additional issues and. the parties invol#ed'have been notified of
the hearing and of the pendency of such additional issues,

(c¢) Hearing procedure and record.--A reasonable opportunity for

a fair hearing shall be afforded all parties promptly. An appeal tri-
bunal shall inquire into and develop all facts bearinﬁ on the issues and
shall receive’and consider evidence without regard to statutory and common~
law rules. The appeal tribunal shall include in the record and consider as
evidence‘all records of the commissioner_that are material to the issues.
The board shall adopt regulations governing the mannef of filing appeals
and the conduct of hearings and appeals consistent with the provisions of
this Act. A record shall be kept of all testimony and proéeedings in an
appeal, but testimony need not be transcribed unless further review

is initiated. Witnesses subpoenaed pursuant to section 13(g)
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Section 6(c)
shall be allowed fees at a rate fixed by ?he commissioner; and the fees
of witnesses subpoenaed on behalf of the gommissioner or of any claimant
shall be deemed part of the expense of adﬁiniatering this Act. The com~
missioner, any member of an appeal tribunal or of the board of review, or
any person acting on his behalf, shall in no case participate in any
appeal in which he has a direct or indirect interest,

(d) Consolidated appeals.~-When the same or substantially similar

evidence is material to the matter in issue with respect to more than one
individual, the same time and place for conside;ing all such cases may be
fi§ed, hearings thereon jointly conducted, a single record of the proceed-
1ngs made, gnd evidence introduced with respect to one proceeding con-
sidéred as inﬁroduced in the others, p}ovided no harty is prejudiced
thereby,

(e) Notice of decision of appeal tribunal and time for appeal.--

After a hearing an appeal tribunal shall make findings and conclusions
promptly and on the basis thereof affirm, modify, or reverse the com-
missioner's determiﬁation. Each party shall be furnished promptly a

copy of the decision and the supporting findings and conclusionsj this
decision shall be final unless further review is initiated pursuant to
section 6(f) within seven aays after the decision has been mailed to each
party's last knomn address or otherwise delivered to him: Provided, That

such period may be extended for good cause,

(f) Review by the board of review,~~An appeal to the board of
review by any party shall be allowed as of right if the appeal tribunal's
decision reversed or modified the commissioner's determination, or if a

question arising under section 4(b){6) or (7) is presented; in all other
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Section 6(f)
cases further appeal shall be permitted only at the di.scretion of the
board of review, The board on its own motion may initiate a review of
a decision or determination of an appeal tribunal within seven days after
the date of the decision. The board may affirm, modify, or reverse the
findingas or conclusions of the appeal tribunal sclely on the basis of
evidence previously submitted, or upon the basis of such additional
evidence as it may direct to be taken,

(g) Labor disputes: doeterminations and appeals.--In any case

involving section 4(b)(6) which is referred to the board of review for
determination, the board may designate an appeal tribunal to hear and
decide the case. The determination of the appeal tribunal shall then
be appealable, as of right, to the board of review within the same
period as that provided for appealing a determination made by the com-
missioner. If the board elects to make the determination, it shall
afford all parties a fair hearing as required by this section with
respect 1o proceedings before an appeal tribunal, No furtaer adminis-
trative appeal shall be permitted from the board's determination in that
case, but judicialvreview may be initiated, as provided in section 6(1).

(h) Removal to the board of review.--The board may remove to

itself or transfer to another appeal tribunal any appeal pending before
an appeal tribunal, The partiesﬁio any appeal so removed'to_the board
before a fair hearing has been completed shéll be given a fair hearing
by the board as required by this section with respect to proceedings
before an appeal tribunal.

(1) Notice of decision of board of review and judiclal review,—e

(1) Each party including the commissioner shall be furnishasd promptly a

ccpy of the decision and the supporting findings and conclusions of the
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Section 6(1)(1)

board of review. The decision shall be final unless a party initiates
judicial review by filing in thel____ courtiof ____ a petition for review
within fifteen days after the board's decision has been mailed to each
party's last known address, or otherwise deliyered to him. For the
purposes of judicial review, an appeal tribunél'e decision from which an
application for appeal has been denied by the board shall be deemed to be
the decision of the board of review, except that the time for initiating
Judicial review shall run from the date of the mailing or delivery of the
notice of the denial of the application for appeal by the board of review.
The petition for review shall state the grounds upon Which review is sought
but need not be verified. Exceptions taken to the rulings of the board of
review shall not be necessary to obtain judicial review nor shall a bond
be required either as a condition of initiating a proceeding for judicial
review of a determination of benefit rights or of entering an appeal from
the decision of the court upon such review.

(2) The board of review and all parties to the proceedings before
if shall be parties to the review proceedings. If the commissioner is a
party respondent, the petition shall be served by leaving with him, or
any representative whom he designates for that purpose, as many copies
of the petition as there are respondents. The commissioner shall file
with the court certified copies of the record of the case together with
his petition for review or his answer to the appellant's petition. Upon
the filing of a petition for review by the commissioner, or upon service
of a petition upon him, the commissioner shall send a copy of the petition
by registered mail to each party and such mailing shall constitute service

upon the parties.
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Soction 6(1)(3)

(3) The jurisdiction of. the reviewing coqrt shall be confined
to questions of law, and, in the absence of frauc, the findings of fact
by the board of review, if supported by substantial evidence regardless
of atatutory or common~law rules, shall b?‘conclusive° Additional
evidence required by the court shall be taken before the board of review;
and the board, after hearing such additional evidehée shall file with
tho court such additional or modified findings of fact or conélusions
as it may make, together with transcripts of the additional record. All
proceodings under this section shall be heard summarily and given pre~
cedonce ovar all other civil cases except those arising under the work=-
nen's conpensation law of this State; appéals involving benefit rights
shall bc‘given precodence over all other cases arising under this Act.
An appesl may be taken from the decision of the __ court of _ |
to the __ court of ____ in the same manner consistent with the pro-
visions of thiz Act as provided in civil cases,

(j) Conclusiveness of final determinations and decisions,--

Except insofar as therewis a redetermination under section 5(g) of this
Act, all final determinations and decisions shall be conclusive upon
employing units with notice, the commissioner, and the claimant, No
final‘determiqation or decision as to benefit‘rights shall be subject to
collateral attack by an employing unit regardless of notice, The
commiszioner, appesl tribunal, or board of review shall reopen a deter=
mination or decision or revoke permission for withdrawal of an appeal

if (1) he or 1t finds that a worker nr‘amployer has been defrauded or
coercod in connection with the determination, decision, or withdrawal

of the appsal, and (2) the defrauded or coerced person informs the appro-

priate officer or body of the fraud or coercion within sixty days after
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Section 6(j)
he has becane avare of the fraud or within sixty days after the coercion
hag been removed,

(k) Rule of decision and certification to board of review.=-

Final decisions of the board of review and the\principles of law declared
in their support shall be binding in all subsequent proceedings involving
similar questions unless expressly or impliedly overruled by a later
decision of the board or of a court of competent jurisdiction, Final
decisions of appeal tribunals and the principles of law declared in
their support shall be binding on the commissioner, and shall further
be persuasive authority in subsequent appeal tribunal proceedings, If
in any subsequent proceeding the cormissioner or an appeal tribunal has
;erious doubt as to the correctness of any principles previously declared
by an appeal tribunal or by the board of review, or if there is an
apparent inconsistency or conflict in final decisions of comparable
/authority, then the findings of fact in such case may be certified,
fogethar with the question of law involved, to the board of review,
After giving notice and reasonable opportunity for hearing upon the law:
to all parties to the proceedings, the board of review shall certify to
" the commissioner or appeal tribunal and the parties its answer to the
question submitted; or the board in its discretion may remove to itself
the entire proceeding as provided in section46(h) and render its

decision upon the entire casze,

(1) Limitation of fees.~~No claimant ahall be charged fees or

costs of any kind by the comnissloner, an appeal tribunal, or the board

of review, or by any court or any court officer, except that a court
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Section 6(1)
may assess costs against such cleimant if it determines that the pro=-
ceedings for judicial review have been instituted or continued without
reasonable grounds, .

(n) Representation of claimante=—Any claimant in any proceeding

before the commissioner, an appeal tribunal, or the board of review may
be represented by counsel or other duly authorized agent, No such
counsel or agent shall either charge or receive for such services more
than an amcunt approved by the board of review,

(n) Fees of attorneys for claimants on appeals to courts.——An

attorney at law representing a claimant on appeal to the courts shall

be entitled to counsel fees as fixed by the court not to exceed §__
and necessary court costs and printing distursements not exceeding
0______. In difficult cases the court to which the appeal was taken may,
upon application of §0m01 for the claiment, increase such fees, court
costs, or disbursements to an amount which the court deams reasonable,
Such counsel fees, costs, and disbursements shall be paid by the commis~
sioner out of employment n'ecurlty administration funds in each of the
following casess (1) any court appeal from an administrative or judicial
decision favorable in whole or in part to the claimant, (2) any court
appeal by a claimant from a decision which reverses a decision in his
favor, (3) any court appeal by a claimant from a decision denying or
reducing benefits awarded undar a prior administrative or judicisl
decision, (4) any oourt appeal as a mesult of which the claimant is
awarded benefits, (5) any court appeal by a claimant from & decision by
s tribunal, board of review, or court which was not unapimous, or (6) any
other cowt appeal by a claimant if the cburt. finde that & reasonable

basie exists for the appeal, 53



Section 7
COVERAGE
SEC. 7(a) Coverage determination.—(1) On his own motion or

on the application of an employing unit, the commissioner shall, on the
basis of facts found by him, determine whether the employing unit is an
ezployer and whether service performed for it constitutes omploymonﬁ.

~ (2) Within one year after he has made a determination under
section 7(a)(l), the commissioner may, on his own motion, reconsider
his determination in the 1ight of additional evidence and make &
redeteraination,

(3) A notice of the commissioner's determination made under
paragraph (1) or (2) of section 7(a), which shall include a statement of
the supporting facts found by the commissioner, shall be mailed to the
'last kmown address of the employing unit affected, or otherwise delivered
%o 1%,

(4) Within fifteen days after a notice of a determination made
under paragraph (1) or (2) of section 7(a) was mailed to the last kmowmn
sddress of an employing unit, or otherwise delivered to it, that emplayw
ing unit may spply to the commissioner to reconsider hies determination
" 4n the 11ght of additional evidence and to issus a redetermination,

The cosimdssioner shall, if the request is granted, mail to the last
- known address of the employing unit affected, or otherwise deliver to
it, a notice ‘of the redetermination, whi.oh shall include a statement of

the supparting facts found by' the domiuione’r; if the request is denied,
he shall furnish a notice of the denial of the applicatione

(5) Within fifteen days after a notice of a determination made
under paragraph (1), (2), or (4) of ssction 7(a) or & denial of the
54 |
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| Section 7(&)(5) ' ‘
application under section 7(3)(1.) was mailed to the last known address
“of an employing unit, or otherwise delivered to it, that employing unit
‘may appeal from the determination to the board of review, The commi s-
sioner shall be a party to such appeal, The board of review shall
afford the parties a reasonable opportunity for a fair hearing as pro-v
vided in the case of hearings before appeal tribunals in section 6. The
board'a deciaion shall be final unlesa, vr.Lthin fifteen days after the |
deciaion was mailed to t.he last known addresa of a party, or otherwise ’.
delivered to it, tha.t party initiates Judicial review -’Ln aocordance '
:. wit.h the proviaions of gection 6(&). L

L]

L. (b) COncluaiveness of determination.-A det.armination of the

atatus of an empldying unit by the commiaaioner under section '7(&) s ‘.I.n .
t.he absence of appaal therefrom, a.nd a final determina‘hion of tho board |
of review upon a.n appeal, together with the record of the proceeding, '
_ shall be adnd.asiblo in a.ny subsequent proceeding under this Act, If
aupported by aubatantial evidence and in the absence of frau.d, the
detarmina-tion shall be concluaiVe, axcept as to errora of law, upon any
. enploying unit which waa a party to suoh proceeding, - '
(o) Period of covara,g___.-lmy emploring nnit ﬁich is or beoomas '

an employer aubJect to this Act within any calendar W ahan be deemed
“to be an eunployer during, tm mh of such ualendar your- except as. pro-

'vided m uction '7(a) and (1‘) and ‘shall remain an ompiw nutil covmmge .

- is terminatod as provided 1n .section A"d), (&), and (f)a
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Section 7(d) (First provision)
{First provision)

(d) Termination of coverage 1/.-—Except as otherwise provided

in section 7(e) and (f), an employing unit shall cease to be an employer
subject to this Act as of the first day of any calendar year, only (1)
if, not later than March 15 of such year, it has filed with the
commissioner & written application for termination of coverage as of
the first day of January, and the commissioner finds that within the
preceding calendar year the employing unit did not pay wages of $__
or more in any calendar quarter for employment subject to this Act and
that in the preceding calendar year no service was performed for it
with respect to which it was lisble for any Federal tax against which
crediﬁ may be taken for contributions required to be paid into the
unemployment fund of this State,2/ or (2) if,not later than March 15 of
such calendar year,thelcommiasidner has made such findings on his own
motions Prbvided;g/ That for the purpose of this subsection the two or
more employing units mentioned in paragraph (2), (3), or (4) of section
2(1) shall be treated as a single employing unit,
| {Second provision)
(d) Termination of coverage 4/.-~Except as otherwise provided

in section 7(e) and (f), an employing unit shall cease to be an employer

No such subsection is needed with the first definition of employer,
section 2(1)., This provision is appropriate with the second
definition.

The finding relative to Federal tax liability should be included

only if a provision similar to section 2(1)(3% is adopted,
This proviso should be included only if the State law includes the

provisions referred to.

No such subssction is needed with the first definition of employer
(section 2(i)). This provision is appropriate with the third ‘
definition, 56 R
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Section 7(d) (Second provision)

subject to this Act as of the first day of any calendar year, only (1)
if, not later than March 15 of such year, it has filed with the comis-
sioner a written application for termination of coverage as of the firss
day of January, and the camissioner finds that within the preceding
calendar year there were not ___ differeant days, each day being in a
different calendar week, on which the employing unit had ——___or more
individuals in employment subject to this Act and that no service was
- performed for it with respect to which it was liable for any Federal
tax against which credit may be taken for contributions required to be
piid into the unemployment fund of this State,l/ or (2) if, not later.
than March 15 of' such calendar year, the commissioner has made such
findings on his own motions Provided,2/ That for the purpose of this
subsection, the two or more employing units mentioned in paragraph (2),
(3), or (4) of aection 2(1) shall be treated as a single employing unit,

() Blective coverage for employing units 3/.~(1) An emplaﬁr-

ing unit, not otherwise subject to this Act, which files with the commis-
sioner its written election to became an smployer subject hersto for |
not less than two calendar years, shall, with the written approval of
such election by the commissioner, become an employer subject hereto

to the same extent as all other employers, as of the date stated in such
approval,

The finding relative to Federal tax liability should be included
only if a provision similar to section 2(1)(5) is adopted.

This proviso should be included only if the State law inocludes the
provisions referred to.

Ho such subsection is needed with the first definition of wployar,
section 2(1)(1).

SR
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Section 7(e)(2)

(2) Any employing unit subject to éhis Act by reason of an
election under section 7(e)(l) shall cease to be subject hereto as of
‘Jamia.ry 1 of any calendar year, subsequent to the two calendar years
for which it elected coverage, only if not ‘.;Lator than March 15 of such
year, either such employing unit has filed with ibe cammissioner a
notice to that effect, or the comrissioner on his own motion has given
notice of termination of such coverage.

: (f) Elective coverage of excluded service.=—(1) Any service

pérforud for an exploying unit, which is excluded under the definition
of employment in section 2(k)(6) and with respect to which no paymenta
are required under the amployment security law of another State or of
the Federal Government mey be deemed to constitute ezployment for all
purposes of this Act, provided that the commissioner has approved a
written election to that effect filed by the employing unit for which
the service is performed, as of the date stated in such approval. No
election shall be approved by the commissioner unless it (i) includes
all the service of the type specified in each establishment or place of
businesn for which the election is made, and {B) is made for not less
than two calendar years,

(2) Any service which because of an election by an employing
unit under section 7(£)(1) is employment subject to this Act shall cease
to be employment subject to the Act &8 of January 1 of axny calendar year
subsequent to ths two calendar years of the election, only 1f not later

than March 15 of such year, either such employing unit has filed with the
comeiasicner a writien notice to that etfecj;, or the commissioner on his

own motion has given notice of termination of such coverage,
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- Section 8
CONTRIBUTIONS
SEC., 8(a) Payment of contribytions.--Contributions with respect

-to wages for employment 'lhlll acerue and become payable by each employer
' for each calendar year in which he is subject to this Act. Such comtri-
butions shall become due and bé paid by each employer to the commissioner
for the fund, in accordance wiih such regulations as the camissioner may
prescribe, and shall not be deduced, in whole or in part, from the wages
of individuals in employment for such employer. |
(b) Rate of contributions.--Each employer shall pay contributicns

equal to 2.7 percent of wages paid by him during the celendar year ﬁith
respect to mploymnt; except as otherwise provided in section 8(c), (d4),
and (e).

- (o) Base of contributions,-~For the purposss of section 8(a)

ard (b) and subsequent to ___ 1/ wages shall not include that part of -

' resuneration which after remuneration equal to $3,000 has been paid in

a calendar year to an individual by an employer or his predecessor with
respect to employment during any calendar year, is paid to such individual
by such employer during such calendar year unless that part of the remuner-
ation ie sub:)ect to a tax under a Federal law imposing a tax ‘a.gain,et, which
ciedit hny be taken for contributions required t§ be paid into a State
unemployment, fu;nd. For the purposes of this subsection, the term omplby-“
ment shall include service constituting employment under any euployment -
security law of another Btaté or of the Fodexfal Government,

1/ ‘Insert the date as of which the latest amendment to subssction {c)
~ becomes effective,



Section 8(d)

(d) Experience rating-—contributions based on quarterly pay-

roll declines.-~(1) As used in this section,

(A) "Computation date" means {eptember 30 1/ of the year {mmedi~
ately preceding the calemdar year for *hich the contribution rgtes are
effective;

(B) "Pay roll" means the amount of remuneration paid by an
employer or employing unit to individuals in its employ for aefvioe in
cnploypent as defined in this Act; and the tenﬁ “quarterly pay roll"
‘means the amount paid during a calendar quarter., For the purpose of
determining the rate for a newly subject employer the definition of
employment in force at the time that he becomes subject shall apply to
service performed for him prior to the date on which he becomes subject;

(C) "Qualifying period® for a person, firm, or corporation which
has been an employef or an employing unit during the entire period means
the periocd of twenty consecutive calendar quarters ending on the eompﬁta-
tion date. In the case of an employer who has not been an employer or
an employing unic for the entire twenty calendar quarters, the qunlifying ‘
periocd shall consist of not less than the twelve conéecutive calendar
‘qulréorh ending on the computation dates

(D) "Reserve percentage" means the percentage which the total
amount available for benefitsyih the unemployment fund, as of the compu~
ttiian date, bears to the total amount of all pay rolls subject to

1/ A lag between the computation date and the effective date of the new
rates is desirable. Because of the simplicity of the procedures, &
three-months lag is adequate and September 30 is suggested as the
computation date for rates to be effective the following Janvary 1,
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Sectdon 8(d)(1)(D)
contributions under this Act for the twelve-calendar-month period ending
on the computation date, '
| (2) The standard rate of contributions shall be 2.7 percent. No
employer's rate shall be varied from the standard rate usless as of the
computation date the reserve percentagé equals or exceeds 6.0, |

(3) Subject to the provisions of the preceding paragraph, the
cmiuioner, for the calendar year ____ 1/ and for each calendar ym
thereaftsr, shall determine each eligible employer's contribution ruto
in the manner set forth below., An employer shall be deemed to be oligible
- for rate determination in accordance with the provisions of this subsec~
tion, if during each year of tﬁe qualifying period ending on the com=
putation date, he (as en employing unit or an employer) has had indivie
duals in his employ and has maintained pay-roll records of the remuners-
tion paid to such individunls during each quarter of such year,

(A) The commissioner shall arrange each employer‘s quarterly
pay rolls in chronological order beginning with the first quarterly psy
'roll occurring within the qualifying period and ending with the last
quarterly pay roll within such ;period.

(B) Whenever an employer's pay roll with respsoct to any calen=-
dfu- quarter is less than the pay roll for the immediately preceding
quarter within tfxe qualifying period, the quarterly percentage decline
ehall be computed to the sixth decimal place by dividing the amount of
the decline by the amount of thg pay roll for the pnce@mg c&lendar

"1/ Insert date as of which the amendment providing reduced ratu bnsad
on pay-roll declines becomes effective, R
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Section 8(d)(3)(B)

quarter. For the purpose of computing quarteriy percentage declines s the
comissioner may, by regulation, prescribes. (1) ‘The manner in which
resuneration paid in the form of annual bonuses or other lump-sum paymenta
for service performed over a period of more than three npnths shall b§
apportionbd among the calendar quarters of the calendar year in which such
service was performed 1/; and (ii) the method for making adjustmenta in
quarterly pay rolls to eliminate the effect upon quarterly percentage
declines in pay roll resulting from unemployment which would not be come
pensable by reason of the labor-dispute provisions of section 4(b)(6).

| .(C) The average quarterly percentage decline shall be computed
to the sixth d_eci.ul place for each employer by dividing the sum of his
quarterly perc‘,mtage declines by nineteen or, in .the. case of an eligible
uployoi whose qualifying period is less than twenty quarters, by one
less than the number of quarters in his qualifying period.

" (D) The rate of contributions payable by each e¢ligible eiuployer |
for the succeeding oalendar year shall be the rate indicated for his
average éwterly percentage decline in that column of the following
scheduls which is appropriats for suoh‘.year as detemined by the reserve
percentage in the fund:

\

1/ An.alternative to the apportionment of bomuses and lumpe-sum payments
to calendar quarters is their elimination in the determination of
quarterly declines while retaining such payments for purposes of
oontributions and benefit determinations. oo '
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Section 8(d)(3)(D)

¥ an employer's
average quarterly
percentage decline is:

1f the reserve percentage in the fund 133
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(4) If the commissioner firids that any employer has failed to
file any pay-rol; report or has filed an incorrect or insufficient
reéort, the commissioner shall make an estimate of the amount of contri-
butions required from such employer on the basis of the beat eviuence
available to him at the time, and shall notify the employer thereof by
registered mail sent to his last known address. Unless such employer
shall file the report or a corrected or sufficisnt report, as the case
may be, within fifteen days after the mailing of such notice, the com-
missioner shall compute such employer's rate of contributions on the
baai; of such estimate, The rate so determined shall be subject to
increass but not to reduc‘ﬁon on the basis of subsequently ascertainéd
information.

(5) Whenever an employing unit (whether or not an employer
within the meaning of section 2(1)) in any manner succeeds to, or
scquires substantially all the assets of, an arganiszation, trade, or
business of another employing unit which at the time of acquisition
was an employer subject to this Act, t:he pay-roll records of such pre-~
d‘eceaaoi employer shall be fhransferred a3 of the date of acquisition

to the successor employer for the purposs of rate detsrmination.
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Notwithstanding any other provision of this section, if the successor
enploypr was an employsr subject to this Act prior to the date of acqui-
aition; his rate of contributions for the remainder of the calendar year
" shall be bis rete with respect to the period immediately preceding the ‘
| date of acquisition, If the successor was not an employer prior to the
date of acquisition, his rate shall be the rate applicable to the prede-
cessor eaployer aor euployers with respect to the period immediately pre-
ceding the date of acquisition provided there was only one predecessor
or there were only predecesaofs with identical rates; if the predecessor
rates were not identical, the successor's rate shall be the highest rate
applioable to any of the predecessor employers with respect to the period
isnediately preceding the date of acquisition, | |

| (6) The commissioner shall notify each employer prompitly of his
rate of oontributioni as determined for any calendar year pursuant to
this subsection. Such determination shall become conclusive upon the
clbloyur unless within fifteen days after the notice was na;lad to his
last known address or otherwise deliversd to him, the anplqyor files an
application for review and redetermination, setting forth ﬁiu reasons
therefor, If the commissioner grints such review, the enployor shall
be notified thereof promptly and shall be granted a reasonable oppor-
tunity tor‘u fair hearing. The commissioner shall make & redetermina-
tion and shall notify the employer of the redetermination ind the reasons
therefor, If the commissioner denies a review, he shall notify the
iiplqyor of the denial and the reasons therefor. A redetermination
or & denial of review shall become final, unless within fifteen dayw

after the notice was mailed to the last known address of the employer,

64



Section 8(d)(6)
or otherwise delivered to him, petition for judicial review is filed in
accordance with section 6(1).

(e) Financing benefits paid to State employees 1/.~~In lieu of

contributions required of employers under this Act, the State of

shall pay into the fund an amount equivalent to the amount of benefits
paid to individuals based on wages paid by the State. If benefits paid
an individual are based on wages paid by both the State of ____ and

| one or more other employera, the amount payable by the State to the

fund shall bear the same ratio to total benefits paid to the individual
as the base~period wages paid to the individual by the State bear to the
total amount or.baae-period wages puid to the individual by all his base-
period employers. ;

The amount of payment required under this section ahall be ascer-
tained by the commissioner quarterly and shall be paid from the generalf
funda of the State at such time and in such manner as the commissioner
may preacribe 3/ except that to the extent that benefits are paid on
the basis of wages paid by the State from special administrative funds,

- the payment by the State into ihe unemployment fund shall be madé from
%ho apeciai funds. | |

_/ Benefits paid to emplqyees of the political subdivisions of a State
may be financed in a manner similar to that provided in this sub-
section,

2/ 1If the State law prescribes that the State treasurer or other offi-
/ clal must pass on fiscal polic¢ies and expenditures, this provision
should be modified to provide for the approval by the appropriate
State official of the time and manner of payment prescribed by the
commi ssioner, 65



Section 9
COLLECTION OF DELINQUENT AND CONTESTED CONTRIBUTIONS
SEC, 9(a) Interest on past—due contributions.—If contributions

are not paid on the date on which they are due and payable as pre-
scribed by the commissioner, the whole or part thereafter remaining
unpaid shall bear interest at the rate of _____ percent pér month or any
fractiph thereof from and after such date until payment is received by
the coﬁniasioner. Interest collected pursuant to this suﬁaectiou shall
 be paid into the unemployment fund,

(b) Collection by suit,~-(1) If any employer defaults in any

pqyﬁént of cantributions or interest thereon, the amount due may (in
addition to or alternatively to any other method of collection pre-
seribed in this Act) be collected by civil action in the name of the
commissioner,l/ and the employer adjudged in default shall pay the costs
of such action, Civil actions brought under this section to collect
contributions or interest thereon from an employer shall be heard by
the court at the earliest possible date and shall be entitled to pref-
erence upon the calendar of the court over all other civil actions
except petitions for judicial review under section 6 and cases arising
under the workmen's compensation law of this State,

(2) Any employing unit which is not a resident of this State
and.uhich exercises the privilege of ha@ing one or more individuais
perform service for it within this State, and any resident employing

1/ If a State wishes such actions broughﬁ in the name of the State,
the word "State® should be substituted for the word "commissioner.®
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Section.9(b)(2)
unit which exercises that privilege and thereafter removes from this
.State, shall be deemed thereby to appoint the secretary of state as ite
agent and attorney for the acceptance of process in any civil action
under this subsection. In instituting such an action againstlany such
employing unit the commissioner shall cause such process or notice to
be filed with the secretary of state and such service shall be sufficient
service updn such employing unit, and shall be of the same foroce and
validity as if served upon it personaliy within this States Provided,
That the commissioner shall forthwith éend notice of the service of such
process or notice, together with a copy thereof, by registered mail, return
receipt reﬁuested,.to such employing unit at its last known address and
| such return receipt, the commissioner's affidavit of compliance with the |
provisions of this section, and a copy of the notice of service shall be
appended to the original of the process filed in the court in which such
civil action is pending.

(3) The courts of this State shall in the manner provided in
section 9(b)(1) and (2) entertain actions to colleot c¢ontributions or
interest thereon for which 1iability has acorued under the‘employmiht
security law of anmy other State or of ﬁhe FédOral.GoVernment; ;

(4) No suit (including an action for a declaratory Jjudgnent)
shall be maintained and no writ or process shall be issued by any court
of this Btate which has the purpose or effect of restraining, dslaying,
or forestalling the collection of any contributions under this Act or
substituting any collection prdcedurd for those prescribed by this Act.
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Section 9(c)

(¢) Priorities under dissolutions or distributions,——(1) In

any distribution of an employer's gssets, Judiciélly ordered or othere
wise, including dissolution, reorgﬂnization; receivership, assignment
for the benefit of creditorﬁ, adninistration of estates of decedents,
compositions, or any similar situvation, any claims for contributions
and interest thereon due or accrued under this Act which have not been
reduced to a lien in accordance with the profiaiona of section 9(e)
shall be paid in full, prior to all other claims which have not been
reduced to liens, including claims for taxes or other debts due this

States Provided, That, where both a claim for contributions and a claim
for wages, neithef of which has been reduced to a lien, are owed by such
employer, the order of priority as between such claims and -other claini
which have not been reduced to a lien shall, notwithstanding anj other
provisions of @he law'or this State to the contrary, be as follows:

(A)' such claims for wages, other than the remumneration of
officers of corporations, in the amount of $§ _ to each worker, earned -
within ___ months of the commencement of the proceeding, or of the
date of adoption of an arrangement not judicially ordered, for the dise
tribution of an employer's assets; ”
(B) such claims for contributions and interest thereo;‘due or
" accrued under this Act; and

(C) other claims in the order of priority provided by other
provisicns of law, |

(2) Notwithstanding the provisions of section 9(¢)(l) or any
other provisions of the laws of this State, if such employer is indebted

to the Federal Goverrment for taxes due or accrued under the Federal
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Section 9(c)(2)
Unemployment Tax Act (or under any other Federal law hereafter enacted
imposing & tax against which credit may be taken for contributions
required to be paid under a State emplofnent security law), and a claim
fdr such taxes as well as a claim for contributions due or accrued
pnder this Act has beéq duly filed, the order of priority, as between
;uch claim for contributions and other claims; including claims which
have been reduced to a lien either beIQré or after the date of the
enactment of this provision, shall be as followss

(A) claims for contributions due or accrued, whether or not
reduced to & lien, to the extent that the payment of such claim will
result in a credit against such claim for Federal taxes and will not
prejudice the holders éf any other claims;

(B) 4in therorder of priority provided by other prcvisioﬁa of the -
law of this State, a1l lien claims auﬁordinate to such claim for Federal
taxes, including State tax liens, whether such lienafattached‘pridr to
or after the date of enactmént of this'proviaion, and claims'ror wages,
other than‘tha resuneration of ‘officers of corporations, in the amount |
of §____ to each worker, earned within_ ____ months of the commencenanﬁ
of the proceeding, or of the date of adoption of an arrangement not
judiclally order‘d. for the distribution of the aiployar'a asseta;

(C) to the extent that they are not included in (A), claims
for contributions and interest due or accrued undar this Act, which
have not been reduced to 2 lien;

| (D) other claims in the order of priority provided by other
provisions of law. In the evént of an empldyerfa adjudication in Banku
ruptey, judicially confirmed extension proposal, or composition, under

the Federal Bankruptcy Act of 1898, as amended, claims for contributions
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Section 9(c)(2)(ﬁ)

apd interest due or accrued under this Act, which have not been }educed
to a lien, shall be entitled to such priority as is provided in said

Bankruptcy Act fbr tax2s due any State of the United States.

(d) Refunds.~--(1) If any individual or organization makes appli=~
cation for refund or credit of any amount paid as contributions or
intereast under this Act and the commissionér determines that such amount
or any portion thereof was erronecusly collected, the commiasioger may,

- in his discretion, allow a credit therefor, without interest, in connec-
tion with subsequent contribution payments, or refund from the :lund,
without interest, the amount erroneously paid. No refund or credit
ahall be allowed with respect to a payment as contributions or intersst
unless an application therefor shall be made on or before whichevér of
the following dates is laters (A) one yeﬁn from the date on whioch such

. payment was hade; or (B) thres years fiom tﬁe last day of the pericd
with respect to which such payment was made. For a like cause and within
the same period a refurd may ba made, or a oredit allowed, on the motion
of the commssioner, ' If the commissioner determines that contributions
or interest were erroneously paid to this State on wages insured under
‘the employment security law of some other State or of the Federal dovern-
ment, refund or adjustment thereof may be made without interest, irre-
spective of the time limits provided in this subsection, on satisfactory
proof that contributions or interest on such wages have been paid to such

other State ar to the Federal Government, thhing in this Act, or any

bart thereof, shall be construed to authorize any refund or credit of

money due and payable under the law and regulations in effect at the time
such money was paid.

(2) In the svent that any application for refund or ocredit is
rejected, a written notice of reject%gp shall be forwarded to the



Section 9(d)(2)
applicant. Within fifteen days after the mailing of such notice to the
applicant's last known address, or, in the absence of such mailing,
within fifteen days after delivery of such notice, the applicant may
appeal to the board of review, setting forth the grounds for such appeal,
Proceedings on such appeal shall be in accordance with the provisions
of section 9(f).

(e) Assessments.,~(1) If any employer files reports for the
purpose of determining the amount of ocontributions due but fiils to pay
any part of the contributions or interest due thereon, or fails to file
such reports when due, or files Qn incorrect or insufficient report, the
oommiasi&ner may assess the contributions or interest due on the basis
of the infarmation submitted by the ehployer or‘on the basis of an
estimate as to the amount due and shall give written notice of such
assesameﬁt to such employer. Within fifteen days gfter.such notice was
mailed to the employer's last known address, or otherwise delivered to
him, the employer may appeal to the bbard of review, setting forth the
grounds for such appeal, Prbceedings‘on such appeal shall be had in
accordance with the provisions of section 9(f).

(2) If the commissioner déterminos that the collection of any
contributions or interest under the provisions of this Act will be
Jeopardized by delay, he may, whether or not the timé presoribed by

this Act of any regulations issued pursuant thereto for mhking qeporte :
and paying such contributions has expired, immediately assess such conQ
tributions, together with interest, and shall give written notice of
such assessment to thé employer, In such cases the right of appeal to
the board of review shall be conditioned upon payment of the contri-

butions and interest so assessed or upon giving appropriate security to
the commissioner for the payment tgereof. |
: 1
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(3) I an employer fails to pay the amount assessed pursuant to
this section, the commissioner may file with the clerk 'of the
court of the county wherein the employer has his principal place of
business, and a. copy thereof with the clerk of the ___ court of any
county in which such employer may have real or personal property, &
certificate under his official seal, stating: the name of the employer,
his address, the amount of the contributions and interest assessed and
- in default, and that the time in which a judicial review is permitted,
_ pursuant to section 9(f), has expired without such appeal having been
| taken (or that delay 'iil Jeopardize collsction), and thereupon such
‘clerk shall enter into the judgment docket of the court the name of the
employer mentioned in the certificate, the amount of such contributions
and interest assessed and in default, and the date such certificate is
filed., When such certificate is duly filed and recorded, the amount of
the assessment ahn.:Ll be a lien upon the entire interest of the wuployer,
legal or oquiﬁble, in any property, real or personal, tangible or
intangible, situated in the county where the certificate or a copy .
thereof was filed. Tte priority of said liens .ahall be governed by the
same rules as apply to that of a lien for taxes under the law of this
8tate.l/ No lien for contributions or interest shall be valid_aglihat

o

»

1/ 1If the State has no general tax lien law, this sentence would not be
appropriate, If the State law gives to liens for certain types of .
taxes a preference over others regardless of the relative dates of
attachment of such liens, it is suggested that there be inserted

before "taxes® a reference to the type of tax having the highest
such preference. However, before reconmending such insertion, the

agency should obtain legal advice to determine whether such action -
would oonflict in any way with constitutional limitations. 8uch a
oconfliet might arise in a situation where as a result of ranking
contribution liens with tax liens which bave a special priority over

pre-axigting mortgages, such mortgages ars subordinated to the liens
for contributions, 79



Secticn 9(e)(3)
ona who purchases personal property from the employer in the usual course
of his business in good faith and without acﬂual notice of such lien,
Such lien may be enforced against any real or personal property in the
same manner as a judgment of the __  court duly docketed.
(4) The»foregoing remedies ahull be in addition to all other
remedies, |

(£) Hearings before the board of review,~Upon appeal from an

assessment or from a denial of a claim for refund or credit and after

. affording the appellant and the commissioner a reasonable opportuniﬁy'

for a fair hearing, the board of review uha;l make findings of taci and

conclusions of law and on the basis thereof affirm, modify, or reverse

the action of the commissioner, The conduct of such hearings shall be

consistent with the provisions of section 6(£). | |
(g) Judicial review,-~The board's decision shall he final

unless within fifteen days after the notice was mailed to the last

known address of a party, or otherwise delivered to it, ‘that party

initiates a proceeding for judicial review in accordance with section 6(1),
(h) Conclusiveness of determination.--Any determination -ov

decision duly made in proceéedings under section 9(b), (e), (f£),or (g)
which has become final, shall be binding in proceedings ﬁnder’ssctibn
9(d), (£),or (g) relating to applications for refund or credit, insofar
as such determination or decision necessarily involves the issue of “
whether an employing unit constitutes an employer or whethor‘acﬁvice per=
formed fo;, or in connection with, the business of such employing unit
constitutes employment,

73



Section 9(1)

(1) Liabiliﬁy of 8UCCE880r ¢ =—~ANy igdividual or organization
(including the types of organizations described in section 2(j) of this
Act), whether or not an employing unit, which acquires the organization,
trade, or business or a substantial part of the assets thereof, rom an
e}ployer, shall be li#ble, in an amount not to exceed the reasonable
value of the organization, trade, business, or assets acquired, for any
. contributions or interest due or accrued and unpaid by such employer,
‘and the amount of such liability shall, in addition, be a lien against

the property or assets so acquired whick shall be prior to all other
u lienss Provided, That the lien shall not be valid as against one who
acquires from the successor any interest in the prbperty or assets in
good faith, for value and without notice of the lien. On written request
made after the acquisition is completed, the commissioner shall fufniah‘
the successor with a iritten statement of the amount of contributions and
1nteriatidue or accrued and unpaid by the employer as of the date of’auch
acquisition, and the amount ¢f the liabiliiy of the successor or the
amount of the lien shall in no event exceed the liability disclosed by
such statement, The foregoing remedies shall be in addition to all other
existing iemodiee against ‘the employer or his successor,

(3) Contributions paid in error to aﬁother State.-—Contributionu

due upder this Act with respect to wages for insured work shall for the
purpose of this section be deemed to have been paid to the fund as of
the data.pqyment was made as @ontributions therefor under another State
or Federal émployment security law if payment into the fund of such
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Section 9(3)
contributions is mads on such terms as the commissioner finds will be
{air and reasonable as to all affected interests. Payments to the fund
under this subsection shall be deemed to be contributions for purposes

of section 8.
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Section 10
UNEMPLOYMENT FUND ,
SEC, 10(a) Establishment and control.—There is hereby estab-

lished as a special fund, separate and apart from all public money or
funds of this State, an unemployment fund, which shall be administered

by the commissioner exclusively for the purposes of this Act. This

fund shall consist of (1) all contributions colleqted‘pursuant to this
Act, together with any interest thereon collected pursuant to section 9;
'(2) all fines and penalties collected pursuant to the provisions of

this Act; (3) all interest earned upon any monéy in the fund; (4) all :
property or securities acquired in lieu of contributions or other
liabilities to the fund; (5) all earnings of such property or securities;
(6) all money recovered on losses sustained by the fund; (7) all money
received from the Federal unemployment account in the unemployment trust 3
fund in accordance with title XII of the Social Security Act, as amended]
and (8) all ﬁoney received for the fund from any other source, All ;

money in the fund shall be comningled and undivided. .
(b) Accounts and deposit.--(1) The commissioner shall maintain

within the fund three separate accountss a clearing account, an unem-
ployment trust fund account, and a benefit account. All money payable
to the fund, upon receipt thereof by the comuiasioner, shall be immedi-
ately deposited in the clearing account, Exceptbas herein otherwise
provided, all money in the clearing account shall, after clearance, be
deposited 1mmediate1y with the Secretary of the Treasury of the
United States of America to the credit of the account of this State in
the unemployment trust fund, eatablia?ed and maintained pursuant to
section 904 of the Social Security-Act, as amended, notwithstanding any
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Section 10(b)(1)

provisions of law in this State relating to the deposit, administratibn,
release, or disbursement of money in the pqaseésion or custody of this
State to the contrary. Refunds payable pursuant to sections 9(d) and -
2(%)(6)(1) méy be paid from the clearing account or the benefit accounts
The benefit account shall consist of all money requisitioned from this
Statet's account in.the unemployment trust fund in the Treasury of the

United States for the payment of un;mploymegt benefits,
| (2) Except as herein otherwise provided, money in the clearing
gnd benefit accounts ﬁmy be deposited in any depositary bank in whioch
'general funds of the State nay be deposited, but no public deposit
insurance charge or premiuﬁ shall be paid out of the fund, Monsy in
the clearing and benefit accounts shall not be commingled with other
State funds, but shall be maintained in separate accounts on the books

of the depositary bank, Such money shall be secured by the depositary in -

which it is held to the same extent and in the same manner as required by
the general depositary law of this State, and collateral pledged foér this
purpose shall be maintained in a separate custody account.l/ The commis~

1/ 1In a State where there is no genefal depositary law or the existing
law is inadequate or uncertain, a provision such as the following iz
recommended in place of this sentences -

"Such money shall be secured by the depositary bani by collat-
eral in the full amount of the funds on deposit. Such security
shall consist of (a) United States Government obligations,
direct or guaranteed, and (b) direct obligations of the State
of « Such collateral security shall be pledged &t not
to exceed the face value of the obligation and shall be kept

- separate and distinct from any collateral security pledged to
secure other funds of the State," _ B .
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éection 10(v)(2)
sioner shall give a bond conditioned upon the faithful‘perforﬁance of
his duties with respect to the fund in an amount not to exceed $ .
The bond shall be apprerd as io legality and form by the attorney

general of this State,

(c) Advances from the Federul unemployment account.--The commis-

sioner is authorized and directed to apply for an advance to the State
unemployment fund from the Federal unemployment account in the unemploy=-
ment trust fund, and to accept the raaponaibility for the repayment of
such advance in accordance with the conditiona specified in title XII

of the Social Seéurity Act, as amended, in order to secure to this State
and ita citizens the advantage avail#ble under the provisions Qf such
“title,

(d) Withdrawals from the unemployment trust fund,--(1) Money

requiaitidned from tﬁia State's account in the unemployment trust fund
shall be uséd exclusively for the payment of benefits and for refunds
pursuant to sections 9(d) and 2(k)(6)(I). The commissioner shall from
time to time requisition from the unemployment trust fund such amounts,
no£ exceeding the amounts standing to this State's account therein, as
he deems necessary for the payment of such benefits and refunds for a
reasonable future period. Upon receipt thereof such money shall be
depoaited in the benefit account,

(2) Any balance of money requiaitianed from the unemployment
truat fund which remains in the benefit account after the expiration of
the period for which it was requisitioned ahgll be deducted from estis
mates for, and utilised 1n the payment oﬂg‘bénefits and refunds durisg
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Section 10(d)(2)
succeeding periods, or, in the discretion of the commissioner, shall be
rodeposited with ﬁhe Secretary of the freaauny of the United States of
Aﬁerica, to the credit of the State's #ccount in the unemployment trust
fund, as provided in section 10(b). | |

(e) 'Expenditures from the unemployment fund.--Expenditures of

money in the benefit account and refunds from the clearing account shall
not be subject to any proviaiéna of law requiring specific appropriations
vor other formal release by State officers of mcney in their custedy, All
warrants issued for the payment of benefits and refunds shall bear the
signature of the commiapioner.or his dniy authorized agent fbr that

purpose,

(f) Management of funds upon discontinuance of the ﬁnemployment
trust fund,=-=The proviaiona of section 10(a), (b), and (d) to the extent
that they relate to the unemployment trust fund, shall be operative only
so long as such unemployment trust fund continues to gxist and so long
as the Secretary of the Treasury of the United States of America continues
to maintain for this State a separate book account of all fundéldeposited
therein by this State together with this State's proportionate share of
the earnings of such unemployment_trust fund, from which no other Siate
is permitted to make withdrawals, If'and when such unemployment truat
fund ceases to exist, or such éeparate book account is no longer maine-
tained, all money belonging to the unemployment fund of this State shall
be administered by the commissioner as a trust fund exclusively for thev
purposes of this Act, and the commissioner shall have authority to hold,

invest, transfer, sell, deposit, and release such money, and any propers
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| Section 10(f)
ties, securities, or earnings acquired as an incident to sach admini-
stration. Such money shall be invested in bonds or other interest-
bearing obligations of the United States of America or of this State so
that all the assets of the fund shall ﬂways be readily convertib1§ into

cash when needed for the payment of benefits.
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Section 11
ENPLOYMENT SECURITY ADMINISTRATION FUND
SEC. 11(a) Establishment of administration fund.--There is hereby

created in the State treasury a special fund to be known a&s the employ-
‘ment Ssecurity administration fund, All money deposited or paid into
this fund shall be continuously available to the comniaaioner for
expenditure in accordance with the provisions of this Act, and shall
not lapse at any time or be transferred to any other fund, The fund
shall consist of all money appropriated by this State in accordance |
with section 11(d); all money received from the United States of America,
or ‘any agency thereof, and all money received from any other source

for the administration of this Act; all money received from any agency
of the United States or any other State as compensation for services

or facilities supplied to such agency; all amounts received pursuant to
Any surety bond or insurance poliey‘Or from other sources for losses
sustained by the employment security administration fund or by reason
of damage to property, equipment, or supplies purchased from money in
such fund; and all proceeds realized from the sale or diepoaition of
any such property, equipment, or auppliea which may no longer be '
necessary for the proper administration of this Act,

(b) Protection against loss.-Such money shall be secured by

the depositary in which it is held to the same extent and in the same

manner as required by the general depositary law of this State, and

!
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| Section 11(b)
collateral pledged sgall be maintained in a separate custody account.l/
Thi State %reiaurer shall be liable on his official bond for the faithful
performance of his duties in connection with thé»employment security
adninistration fund provided under this Act. Such liability on the
official.bond shall be effective immediately'upon the enactment of this
provision, and such 1iability shail exist in addition to any liability
upon any separate bond existent on the effective date of this provision,
or which may be given in the future, |

(c) Deposit and disbursement.--All money in the employment

sechrity adninistration fund shall be deposited, administered, and dis-
bursed in the same manner and under the same conditions and requirements

as is provided by law fqr other hpecial funds in. the State treasury, except
that money in this fund shall not be commingled with other State funds,

but shall be maintained in a separate account on the books of a deposi-~.
tary‘bank. All money in this‘fund shall Be expended solely’for the _

' purposes and in the amsunts found necessary by the Secretary of Labor

for the proper and efficient administration of the employment security

program,

1/ Where there is no general depositary law or the existing law is
inadequate or uncertain, a provision such as the folluwing is
recommended in place of this sentences

“Such money shall be secured by the depositary bank by collat~
eral in the full amount of the funds on deposit. Such security
ghall consist of (a) United States Government obligations,
direct or guaranteed and (b) direct obligations of the State
of . Such collatéral security shall be pledged at not to
‘ exceed the face value of the obligation, and shall be kept
separate and distinct from any collateral security pledged to
secure other funds of the State,"

82



S

i

Section 11(d)

" (d) Reimbursement of the fund.—-If any money received in the

employment security administration fund after June 30, 1941 is found
by the Secretary of Labor, because of any action or contingency, to
have been lost or to have been expended for purposes other than, or in
amounts in excess of, t,hosq found necea.sary by the Secretary of Labor
for the proper Adminiaﬁration of the employment security program, it
ia the policy of this State that such money shall ‘be’ ,feplaced by money
appropriated for such purpose from the general funds of this State to
the employment security administration fund for expenditures as provided
in section 11({c). Upon receipt »f such a finding by the Secretary of
Labor, the commissioner shall promptly report the amount required for :

~ such replacement to the Governor and the Governor shall, at the earlie:t
opportunity, submit '.co t.hg legislature a request for the appropriation
of such amount, 'mia subsection shall not be consfrued to relieve this
State of its obligations with rerect to funds received pridf to
Juy 1, 1941, pursuant to the provisions of title III of the’ S'ocial‘
Security Act. |
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Section 12
ADMINISTRATIVE GRGANIZLTION.
(First provia;on)

SEC., 12(a) Bureau of Employment Security.--There is hereby

crested in the Department of Labor & bureau to be known as the Buresu
of Bmployment Security, with two coordinate program divisions, an emplpyw
ment service division and an unemployment insurance division, and sgch
other administrative units as are necessary to carry out the purposes
of the lgw. The Bureau of Employment Security shall be administered by
a full-tfme salaried director, who shall be subject to the supervision
and direction of the commssioner of labor. In accordance with the pro-
visions of section 13(d), the commissioner shall appoint, fix the com=
pénsation of, and prescribe the duties of the director of the Bureau of
,Emplqyﬁent Security.

| " ‘ (Second provision)

(a) Department of Employment Security.—There is hereby created

a Department of Employment Security with two coordinate program bureaus,
an employment servlice bursau and an unemployment insurance bureau, an&
guch other units as are necessary to carry out the purposes of the law,
The Department of Euployment Security shall be administered by & oomndise
-1on1r; appoiﬁted,by the Governor in the sime manner as the commissioners
of other dopaitmanta of the State government,

(First brovision)

(b) Board of review,~-In accordance with the provisions of

section 13(d), the Oovernor shall appoint a board of review consisting
of three fulletime members,
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Section 12(b) (Second provision)
(Second provision)

(b) Board of review.~-The Governor shall appoint a board of

review consisting of one full-time member, selected pursuant to section
13(d) who shall act as chairman, one representative of employers and one
representative of employees, The latter two may be selected without
regard to section 13(d) and shall be paid a fee of not more than §
per day of active service plus necessary expenses, No hoaring shall
' proceed in the absence of the chairman of the board of review; the
chairmen shall act alone in the absence of any other member,
(Third provision) -
(b) Board éf review,--The l/ of this State shall

constitute the board of review,
(o) Advisory councils.--The commissioner shall appoint a State

advisory council, composed of men and women, including an equal number
of employer representatives and employee representatives who may fairly
be regarded as representative because of their vocation, employment, or
affiliations, and of such members representing the general public as ﬁhe
commissioner may designate, Such council shall aid the commissioner in
formulating policies and solving problems related to the administration
of the employment security program and in assuring impartielity, neu-
trality, and freedom from paftisan influence in the solution of such:
problems. The commissioner may also appoint special councils to perform
appropriate seirvices, Members of such advisory councils shall serve

t

l/ Enter the title of the person, such as 'commiseioner,' fdirector,*
or the name of the board or commisaion that is to hear benefit and’
liablility appeals,
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without compensation but shall be reimbursed for any travel and sub-
sistence expenses incurred, in acsordance with t;he travel and subalst-
ence régulations applicable to employees of ’.tk.xe Bureau of Employment
Sscurity. The advisory council shall meet as frequently as the
conmissioner deems necessary but not less than twice each year., The
advisory council shall make reportes of its meetings; such reports shall
include a record of its discussions and its rpoomendationﬁ. The
commigsionar th.ll make such reports available to any interested persons

or groups,
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Section 13
ADMINISTRATION

SEC, 13(a) Duties and powsrs of the comissioner.--(l) It

shall be the duty of the commissioner to administer this Act; and he
shall have power and authority to adopt, amend, or rescind such rules
and regulations, to employ such persons, make such expenditur:oa, require
such reports, make suth investigations, devise aucﬁ methods of proce-
dure, and take such other action as he deems necessary or suitable to
thitt end, The commissioner shall determine his own organization pursuant
to section 12(a); he may delegate such power and authority u he deems
reasonable and proper for the effective administration of this Act, and
may in his d.iacretion require a bond of any person handling money or
signing checkss The commissioner shall have an official seal which
shall be judicially noticed.

(2) The provisions of the Wagner-Peyser Act, as amended, are
hereby accepted by this State, and the (State) Department of
is hereby déssignatod and constituted the agency of this State foé the
purposes of said Act. The commisasioner shall establish and maintain
free public employment offices in such number and in such places as may
be necessary for the proper adminiat'raﬁoh of this Act and for the purw
poses of pértorning such functions as are within the purv:l.c'w}éf the
Wagner-Peyser Act, | |

(3) No later than ____ of ea.ch even-nurbered ysar,l/ the

1/ The requirement for reports should be adjusted to the time and
frequency of regular legislative sessions in the Btate, either
annual or bienndal,

87



Section 13(a)(3)
comnissioner shall submit to the Governor & repqrf. covering the admin-
istration and operation of this Adt_ during the preceding two 1/ calendar
years and shall make such recommendstions for amendments to this Act as

he deems proper,

(b) Research and public_atiom--(l) The commissioner, with the
advice and éid of the aﬂviaory council, shall study and make recomen-'
. dations on the most effective methods of providing economic oécnxfity
 through unemployment insurance, employment service, and related programs
and shall take appropriate itepe to promote the reemployment of unem-
ployed workers thfoughput the State in every way that may be feasible;
and to these ends shall carry on and publish the reeult@of investiga-
tions and research studies, |

(2) The commissioner shall cause to be printed for distribution
to the public the text of this Act, his regulations and general rules,
his reports to the Governor, and any other material he deems relevant
and suitable, and shall furnish the same to any person upon application,

(c) Adoption, amendment, and rescission of general and special

rules and regulations,~—General and special rules may be adopted,

amended, or rescinded by the commissioner only after public hearing or
opportunity to be heard thereon, of which proper notice has been given,
" General rules shall become efféctive ten dﬁys aftdr filing with the |
secretary of state and pnblicdtion in one or more newspapers of general
circulation in this State, Special rules shall become effective ten

1/ The requirement for reports should be adjusted to the time and
frequency of regular legiclat.ive sessions in the State, either
anmaal or biennial, -
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 days after notification or mailing to the last known address of the
individuals or employing units affected thereby. Regulations may be
adopted, amended, or rescinded by the commissioner and.sﬁall become
effective in the manner and $£ the time}preacribed by him,

(First provision)

(d) Merit system and personnel,—~(1l) The commissioner is

authorised ahd directed to provide a merit éystem covering all persons
employed in the administration of this Act and shall have authority,
by regulation,‘to provide for all matters which are appropriate to
the establishment and maintenance of such system on the basis of
efricieicy and fitaess and which may be neéessary to meet personnel
standards promulgated by the Secretary of Labor pursuant to the Social
Security Act and the Wagner-Peyser Act, both as amended, The commissioner
may'paintain the merit system in conjunction with the merit system of
any other agency or agencies of this State if such system meets the
personnel standards promulgated by the Secretary of Labor, Pursuant to
the authority granted under section 13(a) and in accordance with the
provisions of the regulations adopted pursuant to this subsection the
comuissioner shall appoint, fix the coﬁpensation, and preacribe the
duties and powers of such officers, employees,and other perscns as may
be necessary in the performance of his duties under this Acte.

(Second provision)

{d) Merit system and personnel.=-(1) In accordance with the

fequirementa of the i/ of this State and on the basis of the

1/ Insert the title of the State civil service law,



Saction 13(d) (1) (Szcund proyisicn)
authority granted under section 13(a), the commissioner chall appoint,
fix the compensation, and prescribe the dutiés and powers of such
officers, employees,and other persons as may be necessary in the per-
‘formance of his duties under the Act: Provided, That in cooperation
with the 1/ the commissioner may take such action as may be
necessaﬁy to meet the personnel standards promulgated by the Secretary
of Labor pursuant to the Social Securlity Act and the Wagner-Peysgr Act,
both as amended,

(2) Notwithstanding any provision of law to the'contrar&, the
commissioner shall have authority to dismiss without notice any person
employed in the administration of this Act upon receipt of notice of a
determination by the United States Civil Service Commission that such

person has violated the provisions of t?e Act of Congress entitled "An

Act to prevent pernicious political activities,™ as amended (United States

Code, title 18, section 61(a)) and that such violatlon warrants the
removal of such person from his employment.,

(e) Records and reports of employing}units.-—(l) Each employ-

ing unit shall keep true and accurate work records, for such periods of
time and containing such information as the commissioner may prescribe.
Such records shall be open to inspection and be subject to being copied
by the éommissioner or his authorized represenﬁatives at any reasonable

time and as often as may be necessary.

l/ Insert here the name of the State agency which administers the State
civil service law,
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(2) The commissioner, an appeal tribunal,or the board of review
may require from any employing unit, with respéct to persons who are
performing or have performed service for it, any sworn or unsworn reports
which are deemed necessary for the effective administration of this Act.

(f) Preservation and destruction of agency records.—~{1) The

commissioner may cause to be made &uch summaries, compilations, photo=
graphs, &uplications, or reproductxons.of any records, reports, or
transcripts thereof as he may deem advisable for the effective and
economical preservation of the information contained therein, and such
sumaries, compilations, photographs, duplications,or reproductions,
duly authenticated, shall be admissible in any proceed;nga under this
4Act if the original record or records would have been admissible therein,
(2) Te commissioner may provide by regulation for the destruce
tion, after reasonable periods, oflany records, reports, transcripts, '
other ﬁapera in his custody, or reproductions thereof, the preservation
- of which is no longer neces&éry for the establishment of contribution
1liability or of benefit rights or for any other purpose necessary to the
proper administration of thié Act, including any required audit thereof.

(g) Authority to administer oaths and issue subpoenas.~~(1) In

the discharge of the duties imposed by this Act, the commissioner, an
éppeal tribunal, the board of reviei, and any duly authorized represent-
ative of any of them shall have power to administer oaths and affirmae
tions, take depositions, certify to official acts, and issue subpoenas

to compel the attendance of witnesses and the production of books,

papers, correspondence, memoranda, and other records dedmed necessary

7
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as evidence in connection with a disputed claim or the administration
of this Act.

(2> In case of contumacy by any person during a hearing or
othér ir~catigation under this Act, or in case any person refuses to
obe;” ¢ subpoena which has been issued to him under this Act, the commis=
sioner, an appeal tribunal, the board of review, or any duly auﬁhorized
representative of any of them, may apply for a court order to be issued
to such person. Upon such application, the order may be.issued by any
court of this State within whose jurisdiction the investigation is being
carried on, or within whose jurisdiction the person gullty of contumacy
or of refusal to obey the subpoena is found, resides, or transacts
business, The order may require such person to appear before the
official who is conducting the investigation, to produce records or
other evidence if so ordefed by such official, and to give testimony
there regarding the matter under investization. Failure to obey such
order of the court may be punished by said court as a contempt thereof,

(3) No person shall be excused from attending and testifying or
from producing books, papers, correspondence, memoranda, and other
records before the commissioner, an appeal tribunal, the board of review,
or any duly authorized representative of any of them, or in obeﬁience to
the subpoensa of any of them or of such representative, on the ground
that the testimony or evidence,:documentary or otherwise, required of
him may tend to incriminate him or subject him to a penalty or forfei-

ture; but no individual shall be prosecuted or subjected to any penalty

or forfeiture for or on acecount of any transaction, matter, or thing

'

92



Section 13(g)(3)
concerning which he is compelled, after having claimed his privilege
against gelf-incrimination, to testify or produce evidence, documentary
or otherwise, except that such individual so testifying shall not be
exempt from prosecution and punishment for perjury committed in so
testifying.

(h) Representation of agency in courte~-(1) In any civil

action to enforce the provisions of this Act and in any proceeding for
judicial review pursuant to sections 6(1) and 9(g), the commissioner,
the board of review, and the State may be represented byﬁany qualified
attorney who is employed by the commissioner and is designated by him
for this purpose; or, at the commissioner's request, by the attorney
general, or if the action is brought in the courts of any other State,
by any attorney qualified to appear in the courts of that State,

(2) All criminal actions for violation of any provision of this
Act, or of any rules or regulations issued pursuant thereto, shall be
prosecuted by the attorney general of the State; or, at his request and
under his direction, by the prosecuting attorney of any county in which
the employing unit concerned has a place of business or the violator
resides,

(1) Disclosure of information.--Except as otherwise provided

in this Act, information obtained from any employing unit or individual
pursuant to the administration of this Act, and determinations as to
the benefit rights of any individual shall be held confidential and
shall not be disclosed or be open to public.inspection in any manner

revealing the individual's or the employing unit's identity., Any
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claimant (or his legal representative) shall be supplied with information
from the recbrda of the departmént, to the extent necessary for the proper
presentation of his claim in any proceeding uhder this Act with respec£
thereto, Subject to such restrictions as the commissioner may by regu~
lation p£escribe, (1) information may be made available to any agency of
this or any other State, or amy Federal agency, charged with thé'admin-
istration of an unemployment insurance program or the maintenance of a
qystem of public employment offices, or for purposes of the Federal
Unemployment Tax Act to the Bureau of Internal Revenue of the
United States Department of the Treasury, and (2) information obtained
in connection with the administration of the employment service may be
wade available to persons or agencies only for purposes related to the
operation of a public employment service. Upon request therefor, the
commissioner shall furnish to any aghncy of the United States charged
with the administration of publie works or assistance through publiec
employment, the name, address, ordinary occupation, and emﬁloyment
status of each recipient of benefits and such recipient's rights to
further benefits under this Act. The commissioner may request the
Comptroller of the Currency of the United States to cause an examination
of the correctness of any return or report of any national banking asao=
clation rendered pursuant to the provisions of this Act, and may in
connéction with such request transmit any such report or return to the
Comptroller of the Currency of the United Staies as provided in
section 1606{c) of the Federal Unemployment Tax Act,

(3) Federal-State cooperation.—(1) In the administration of
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?his Acl the commissioner shall cooperate with the DepartmeAt of Labor
to the fullest extent consistent with the provieions of this Act, and
shall take such action, through the adoption of apprbpriate rules,
regulations, administrative methods and standards, as may be necessary
to éecure to thls State and its citizens a;l advantages available under
the provisions of the Social Security Act, as amended, section 1601 of the
Federal Unemployment Tax Act, And the Wagner-Peyser Aét, as amended.

(2) The commissioner shall comply with the regulations of the
Secretary of Labor relating to the receipt or expenditure by this State
of money granted under any of such acts and shall make such reports, in
such form and containing such information as the Secretary of Labor may
from time to time require, and shall comply with such provisions as the
Secretary of Labor may from time to time find necessary to assure the
correctness and verification of such reports, The commissicner shall
afford reasonable cooperation with every agency of the Unlted States
charged with the administration of any employment security law,

(3) The commissioner is authorized to make such investigations,‘
obtain and transmit such information, make available such services and
facilities, and exercise such of the other powers provided herein with
respect to the administration of this Act as he deems necessary or appro-
priate to facilitate the administration of any State or Fedefél unemploy-
ment insurance or public employment service law and in like manner, to
accept and utilize information, services, and facilities made availuble
to the State by the agency charged with the administration of any such

other unemployment insurance or public employmént service law,
C

i
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PENALTIES
SEC. 1li(a) Misrepresentation to obtain benefits.--Any person

who makes a false statement or representation of a material fact knowing
it to be false or knowingly falls to disclose a material fact with
intent to defraud by obtaining or increasing any benefit under this Act
or under an employment sécurity law of any other State; of the Federal
Government, or of a foreign government, either for himself or for any
other person, shall be fined not less than #25 nor more than $200, or
imprisoned for not longer than sixty days, or both; and each such false
statement or representation or fa:lure to disclose a8 material fac+

shall constitute a geparate offense: Provided however, That no such
fine or imprisonment shall be imposed in any case in which disquali-

fication has been determined under section L(b)(7).
(b} Misrepresentation by employing unit.--Any employing unit

or any officer or agent of an emplo&ing unit or any other person who
makes a false statement or representation knowing it to be false, or
who knowingly fails to disclose a material fact, to defraud an indivi-
dual by preventing or reducing the payment of benefits to which such

individual would otherwise 'be entitled, or to avoid becoming or remair-
ing a subject employer, or to avoid or reduce any contribution or other

payment required from an employing unit under this Act or under the
employment security law of any other State, of the Federal Government,

or of a foreign government, or who wilfully falls or refuses to make any

such contributions or other payment or to furnish any reports required
hereunder or to produce or permit the,inspection or copying of records

as required hereunder, shall be fined not less than $25 nor more than
$200, or imprisoned for not longer than sixty days, or bdth; and each
such false statement or representation or failure to disclose a material

fact, and each day such fallure or refusal continues shall constitute a
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separate offenasc.

(c) Noncompliance with subpoeﬁa of ggency.4-Any person who,

without just cause, falls or refuses to attend and testify Br to answer
any lawful inquiry or to produce books, papers, correspondepce, memoranda,
and other records, 1f it is in his power 8o to do, in cbedisnce to a sub~
poena of the commissioner, an appeal tribunal, the board of review, or
any duly suthorized representative of any of them, shall be fined not less
than %25 nor more than $200 or imprisoned for not longer than‘sixty days,
or both; and each day such failure or refusal continues shall constitute
a.separate offensge,

(d) Vicletion of law, rules, or regulations,--Any persan who

wilfully violates any provision of this Act or any order, rule, or
regulation thereuﬁder, the violation of which is made unlawful or the
observance of which is required under the terms of this Act, ard for
which a penalty is neither prescribed in this Act nor provided 5y any
other applicable statute, shall be fined not less than $25 nor more -than
$200 or imprisoned for not longer than sixty days, or both; and each day
such violation continues shall constitute a separate offense.

(e) Unauthorized disclosure of information,--If the commissioner

or any émployee of the commissioner or ény member or employee‘of the board
of review,vin violation of the provisions of section 13(1), makes any dis-
closure of information obtained from any employing unit or iﬁdividual in

the administration of this Act, or if any person who has obtained any list
of applicants ﬁor‘work or of claiwants or recipients of benefits uhdar this
Act uses or permitsd the use of éuch list for any purpose not authorized by
section 13(1), he shall be fined not loss than %25 nor more than $200 or

impriscned for not longer than ninety days, or both,
/
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Section 15
RECIPROCAL ARRANGIMTENTS

SEC. 15(a) Interstate benefi payments.--The conmissioner is

hereby authorized to enter into reciprocal arrangements with appropriate
and dqiy authorized agencies of other States or of the Federal
Government, or both, whereby potential rights to benefits under this

Act may constitute the basis for payment of benefits by another State or
by the Federal Govermment and potential rights to benefits accumulated
under the law of another State or of the Federal Government may consti-
tute the basis for the payment of benefits by this State. Such benefits
shall be paid under such proviéions of this Act or under the provisioné
of the law of such State or of the Federal Government or under such
combination of the provisions of both laws as may be agreed upon as
being fair and reasonable to all affected interests, No such arrangement
shall be entered into unless it contains provision for reimbursement to
the fund for such benefits as are paid on the basis of wages and service .
subject to the law of another State or of the Federal Government, and
provision for reimbursement from the fund for such benefits as are paid
by another State or by the Federal Government on the basis of wages and
ser;ice subject to this Act. Reimbursements paid from the fund pursuant
Atgkthis subsection shall be deemed to be benefits for the purposes of
this Actl

(b) Combining wage credits.--The commissioner is hereby authore

ized to enter into reciprocal arrangements with appropriate and duly

authorized agencies of other States or of the Federal Government, or
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Section 15(b)
goth, whereby wages, upon the basis of which an individual may become
entitled to benefits under an employment security law of another State
or of the Federal Government, shall be deémed to be wages for insured
work for the purpose of determining his benefits under this Act; and
wages for insured work, on the basis of which an individual may beconme
enti@led to benefits under this Act shall be deemed to be wages on the
basis of which unemployment insurance is payable under such law of
another State or of the Federal Government, No such arrangemenﬁ shall
be entered into unless it contains provision>for reimbursement to the
fund for such of tﬁe benefits paid under this Act on the basis of~su§h
wages and provision for reimbursement from the fund for such benefits
paid under such other law on the basis of wages for insured work, as
the commissioner finds will be fair and feéaonable to all affected
interests, Reimbursements paid from the fund pursuent to this subsection
shall be deemed to be benefits for the purposes of this Act.l/

(¢) Reciprocal coverage,~The commissioner is herety authorized

to enter into reciprocal arrangements with appropriate and duly authors
ized agencies of other States or of the Federal Goverﬁment, or both,

whereby, notwithstanding the provisions of section 5(k)s

_/ States which provide for charging employer accounts with benefits
paid may provide for not charging benefits paid on combined wages
by inserting the following language at this points ®except that
no charge shall be made to an employer's account under section 8
in excess of the maximum benefits payable under section 3 or when
nc benefits would have been payable to an individual but for this
section, because of the lack of wages for insured work necessary
to qualify for benefits.®

/
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Secti@n 15(c)(1)

(1) Service performed b} an indiviﬁual for a single employing
unit for which service is customérily perfofmed by such individual in
more than one State éhall be deemed to be service performed entirely
within any one of the States in which (A) any part of such individual'a
service is performed, or (B) such individual has his residence, or
(C) the employing unit maintains a place of business: Provided, That
there is in effect, as to such service, an approved election by an
employing unit with the acquiescence of such individual, pursuant to
which service performed by such individual for such egploying unit is
deemed tH be pérformed entirely within such State; and

(2) Service performed by not more than three individuals, on
any portion of a day but not ﬁecessarily simultaneously, fo; a single
employing unit which customarily operates in more than one State shall
be deemed to be service performed entirely within the State in which
such employing unit maintains the headquartefs of its businesss
Provided, That there is in effect, as to such service, an approved
eleciion by an employing unit with the affirmative consent of each such
individual, pursuant to which service performed by such individual for
such employing unit is deemed to be performed entirely within such State,

(d) Reexamination of recipfocal arrangements.--If after entering

into an arrangement provided by section 15(a), (b),or (¢) the conmissioner
finds that the employment security law of any State or of the Federal
Government participating in such arrangément has been changed in a

material respect, the commissioner shall make a new finding as to whether
such arrangement shall be continued with such State or with the Federal

Governnent,
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Section 15(e)

(e) Cooperation with agencies of foreign governments,--To the
extent permissible under the laws and Constitution of the United Staﬁes,
the commissioner is authorized to enter into or cooperate in arrange-
ments whereby facilities and services  provided under this Act, and
facilities and services provided under the employment security law of
any fofeign government may be utilized for the taking of claims and the
pgyment of benefits under the employment security law of thié State or
u{der a similar law of such government; and to enter into arrangements
of the character provided in this section with the agency of a foreign

government administering an employment security law,
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Section 16
SAVING CLAUSE
SEC. 16, The legislature reserves the right to amend or repeal
all or any part of thlis Act it any time; and there shall be no vested
private right of any kind against such amendment or repeal, All the
rights, privileges, or immunities conferred by this Act or by acts
done pursuant thefoto shall exist subject to the pdver of the legislature
to amend or repeal this Act at any time, |

Section 17
SEPARABILITY OF PROVISIONS
CEC. 17. If‘aqy provision of this Act, or the application
thereof to any person or cireﬁmstance, is held invalid, the remainder
of this Act, and the application of such provision tb other perséna

or circumstances, shall not be aff.cted thereby,
Section 18

EFFECTIVE DATE
SEC. 18, This Act shall take effect upon passage,

102



COMMENTARY
ON
PROVISIONS OF EMPLOYMENT SECURITY ACT

Declaration of State Public Policy

A statement of public policy is of continuing value in the administra-
tion and interpretation of an employment security law, It is perhaps
more important in periods of high-level employment than in periods of
extensive unemployment. During these latter periods the harm resulting
from unemployment is recognized and there is general acceptance of the
necessity for alleviatory legislation. In periods of high-level employ-
ment there i8 less recognition of this need, partly because the public
is inclined to forget and partly because employment security legisla-
tion has mitigated the effect of such unemployment as does exist, One
difficulty which a program of prevention, such as unemployment insurance,
always faces is that it tends to destroy the very evidence which justi-
fies its existence. ‘ '

The policy statement is a reminder that the legislature found unemploy-
ment a menace to the health, morals, and welfare of the people and
adopted legislation for the abatement of the menace through the main-
tenance of a free public employment service and the setting aside of
unemployment reserves to be used for the benefit of unemployed persons.

Section 1
SHCORT TITILE AND RULE OF STATUTDRY CONSTRUCTION

The title "Employment Security Act® suggests the broad scope of the unem-
ployment insurance and placement program. It is short and therefore
simplifies reference to the Act.

The rule of statutory construction is designed to assure that the Act
will be liberally construed to accomplish its broad social purpose, in
a manner consistent with those standards of the Federal laws which must
- be satisfied if the grants and privileges of the Federal acts are to be
available to the State and its citizens, .



Commentary -~ Section 2
DEFINITIONS

Sec.aon 2 includes definitions of terms which have 8peci&l limited or
purely technical meaning for the purpo3e of the employment security act,
They are arranged in alphabetical order to facilitate reference. Words
and terms which are not defined in this or other ssections of tlie Act are
used in their usual (dictionary) meaning rather than in any special sense.
Terms which are defined in other sections of the Act are listed at the end
of the commentary on this section.

(a) American veseel,--A definition of American vessel is needed in the
Act because the coverage of maritime service is limited to service per-
formed on American vessela, The definition is similar to that in sec-~
tion 1607(n) of the Federal Unemployment Tax Act. The coverage of service.
performed on American vessels does not follow the usual localization

- provisions of section 2(k)(2) and (3), but is based on the authorization

in seciion 1606(f) of the Federal act, as set forth in section 2(k)(1)(C)
and as explained in the commentary on that section ("maritime service"),

(b) Baae period.--All systems of unemployment insurance include some
basis for measuring the accumulation of benefit rights and the utilisza-
tion of those rights. In contrast to the old-age and survivors insurance
program, unemployment insurance is a short-term program with rights
currently eatablished by workers in the labor force for use in the event
of their unemployment in the relatively near future. The State laws
identify the period for measuring the accumulation of rightes as a base
period. It is a period of the claimant's previous employment experience
in insured work, which is used as the base for determining incured status,.
weekly benefit, and maximum annual benefits. The two definitions of this
period which are suggested in the draft utilize a one-year base period
and relate it to another one-year period, the benefit year, in which
benefit rights based on the claimant's base-period employment may be A
exercised. These definitions provide a base period for each individual
related to his individual benefit year, which in turn is ordinarily
related to the beginning of his unemployment (see page C ~4),

Pirst definition: Under the first definition, the base period is %the
Trst Tour of the last five completed calendar quarters immediately
preceding the first day of an individusl's benefit year," The interval.
between .the end of the base period and the beginning of the benefit year
(three to six mbnths) is intended to allow time for the rscording of the
base-period wages necessary to. establish a benefit year, prior to the
beginning of such a year. The language of such a provision allows a
nindpum lag of one quarter but since wage reports are usually received
one month after the close of a quarter and wage records should be
aveilable at the beginning of the quarter in which they may be needed,
the operating time for processing the wage reports is only two months.




Commentary - Section 2(b) (Second definition)

Second definitions The second definition differs from the first in pro-
viding an interval of four to seven months between the end of the base
period and the beginning of the benefit year. Thua it allows one month
more for the processing of wage records; it is included in the draft for
those States which have found the intervals allowed under the first
definition too short for this purpose. Because it allows three months

. for processing the wage records received each quarter, it makes possible
year-round processing of wage recads,

A shorter lag between base period and benefit year.~-With the high-quarter
formilas presented in this Manual, it 1s essential to have the base period
constitute four calendar quarters. If the benefit year begins with the
£1ling of a request for a determination of insured status, and the base
period is in torms of calendar quarters, i1t is impossible to eliminate all
lag between the base period and the benefit year. It is possible, however,
to eliminate the lag quarter and to reduce the lag to less than a calendar
quarter in States in which the industrial pattern and experience with
employer compliance with the reporting requirements are such as to permit
doing away with quarterly wage reporting and the maintenance of wage-record
f£iles. The base period would then be defined as the "four completed calen-
dar quarters immediately preceding the first day of an individual's benefit
year." (For a transition provision when the base period and benefit year
are changed, see page C - 51,)

The chief advantage of such a system is the elimination of time~consuming
procedures involved in obtaining and processing a large number of wage
items which will never be used for benefit determinations. Another advan-
tage is that most employers need file only one report for an individual,
after a claim 1s filed combiiing a report of wages for the base periecd

(by quarter) and a report regarding the reason for the worker's separation.

To assure that benefit payments are not delayed by fallure of employers to
comply promptly with the request for wage and separation data the law of a

State which does not require quarterly wage reports should contain specifie

authorization to the commissioner to compute and pay benefits on the basis

of information furnished by the claimant in cases in which employer reports

- are delayed beyond a specified time, Such a provision could well be included
in section 13(e), concerning records and reports of employing units. :

Since such a‘system places on claimants the responsibility for identifying
all base-period employers when they file their claims, each employer should
be required, by statute or regulation, to furnish all workers employad by
him with written notices bearing the employer'!s firm name, account number,
and reporting address.

Uniform base period.--A uniform base perlod, with a corresponding uniform

benefit year, is not recommended in aspite of the simplification involved

in using the calendar year as the base year for all claimants who flle

claims in a benefit year beginning three to six months after the end of

~ the calendar year. Definitions of uniform base period and uniform benefit
year have been omitted from this edition of the Manual because it has been

found that such a system affects different claimants unevenly, depending
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Commentary - Section 2({b)

on when taeir employment began in relation to the base period and/or
when their unemployment began in relation to the benefit year. Specif-
ically, (1) many claimants may lose their benefit rights or have them
greatly reduced pecause their earnings in a continvous spell of employ-
ment are divided between two base periods; (2) eligibility for benefits
of new entrants to the labor force may be unduly delayed; (3) unused
wage credits for a considerable period would be available to establish
rights for a second benefit year and in some cases a taird benefit year
without intervening employment. In addition, the majority of claimants
draw benefits based on more remote (and therefore less representative)
employment and wages than with an individual base period.

Moreover, a unifomm base period and benefit year result in an annual
concentration of the wage record load and the claim load at the beginning
of the benefit year or just prior thereto., In addition to the notices of
unemployment of workers just becoming unemployed, the agency receives
requests for determination of insured status and claims for benefits
from claimants in compensable status at the end of the old benefit year,
from those who exhausted their benefit rights in the old benefit year
and have remained unemployed, and from those who were not insured in the
old benefit year but may be insured in the new benefit year,

(¢) Benefits.--Benefits are defined in terms of "money payments payable
to an individual; as provided in this Act, with respect to his unemploy-
ment® to assure the payment of benefits in money, and to confine the use
of the term to such money payments. Thus a claim for benefits is a
claim for a money piyment; a request for a determination of insured
status, or a notice of unemployment, or a certification for waiting~
week credit is not a claim for benefits.

(d) Benefit year.--The benefit year is the period for which the deter- _
mination of insured status is effective for an insured worker. A deter-
mination of weekly and maximum annual benefits, once made for an
individual, will, in the absence of an error or of additional wage
information, remain unchanged throughout the benefit year,

The individual benefit year, used with either of the definitions of base
period, i8 a ocne-year period which begins with the day as of which an
individual first files a request for a determination of his insured
status and is found to have sufficient wages to be an insured worker,

as defined in section 2(o} of the Act. The Bureau recommends that a
determination of insured status may be made, whether or not the indivi-
dual is unemployed when he requests this determination, for three

* reasons: First, the determination of unemployment is related to a

week and when an individual first appears at the office it ia not known
whether he will be unemployed for a week. For claimants for benefits
for total unemployment, the severance of the employment relationship

is often indefinite. Many remain "on call® for thelr employers. More-
over, partially employed individuals are permitted to file claims when
they are claiming partial benefits. s Second, there is need for a proced-
ure under which a worker may contest a decision on coverage prior to the



Commentary - Section 2(d)

time he is unemployed. The filing of a request for determination of
insured status will permit an employed worker to appeal an exclusion

from coverage and obtain a hearing, before he becomes’ unemployed, on

an issue vitally affecting his rights. Third, if the agency could not
establish a benefit year until a worker had certified to a week of unem-
ployment, many redeterminations of insured status would have to be made
when claimants did not report a week of unemployment until a later quarters

Tre individual benefit year is defined as a one-year period, rather than

a fifty-two-week period which is one or two days short of a full year,

In a few instances, a fifty-two-week benefit year could result in the
inclusion of the same calendar quarter in the base period for each of

two successive benefit years. To illustrate, a benefit year of fifty-:
two full weeks from January 1, 1950 to December 30, 1950, could be followed
by a benefit year from December 31, 1950 to December 29, 1951. Under the
first definition, the base period for both those benefit years would then
include the calendar quarter July 1 to September 30, 1949,

For a discussion of the allocation to one benefit year of a compensable.
week which falls within two such years, see comments on section 2(s),

(e) Calendar quarter.-~The term calendar quarter is used throughout the
Act in the definitions, in the benefit formula, and as the period for
contribution collection.

(f) Claimant.--This term covers individuals who are at any stage in the

© precess of establishing their rights to benefits. Claimant as here used

includes individuals who have indicated their intention to claim benefits
by filing a request for a determination of insured status or a noti:e of

unemployment or a certification for a waiting week as well as individuals
-who are filing claims for thelr first week of benefits and beneficiaries

who are filing claims for subsequent weeks of unemployment.

(g) Commissioner.--If the title of the responsible official or board
in charge of the agency administering the law is defined, the drafting
of legislation is facilitated by the use of a short term such as
“commissioner," "commission,® or "department" and the necessity for
full identification with every reference is avoided. Commissioner, for
exsmple, may refer to the Commissioner of lLabor or the Commissioner of
Employment Security. The term to be defined will depend on the
administrative organization set up in section 12,

{(h) Contributions.--The definition limits the term contribu.ions to
payments made by an employer into a State unemployment fund “on account

of having individuals performing service for him." Interest and penal-
ties afe not contributions since they are payable becaure of late payments’
rather than on account of employment. The definition ccrresponds to, but
is broader than, the provisicns of section 1600 of the Federal Unemployment
Tax Act which impose an employer tax "with respect to having individuals

in his employ," because the concept of "employment®™ is more inclusive

than the Federal provision in that it goes beyond a master-servant
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Commentary - Secfion 2(h)

relation (see section 2(k)(5)). (Treasury regulations provide that
contributions may be credited for tax offset whether or not they are paid
with respect to "employment" as defined in section 1607(c).) The defini-
tion also corresponds to the provisions of 1601(a)(3) which exclude
interest and penalties from consideration for purposes of tax oifset.

If a State collects contributions from workers as well as employera
(see page C - 84), the definition should be modified appropriately.

M) Em loyer.--Throughout the Act it is necessary to distinguish

between legal entities (whether persons or types of organizations)

waich are required to contribute to the unemployment fund and other legal
entities which have had some employing experience but are not liable '
. for such payments., The term employing unit (see section 2(j)) is used
in the more inclusive sense while the defined term employer is limited

to persons and organizations liable for contributions. The distinctions
between the two terms should be carefully observed since it is frequently
necessary to distinguish between subject and nonsubject employirg units
for which service is performed.

If significant changes are made in the scope of the definition of
employer, it 18 essential that the date the amendment becomes effective
be embodied in the definition. If coverage is extended the date indi-
cates the time as of which contributions and benefit rights begin to
accrue,

In some States only those employing units which employ a specified
number of individuals within a specified period are employers. The
number of individuals may be approximated in terms of a specified pay
roll witiin a period. Three definitions are included in the draft.
The first definition is preferred. , N

First definition of employer: coverage of one or more at any time,--
The most satisfactory definition of employer inciudes all employing
uniits having any covered service performed for them., With such a
definition the only basis for exclusion under the Act is found in the
employment exclusions (section 2(k)(6)). The first definition makes
subject to the Act any employing unit which had one or more individuals
engaged in employment at any time, as does the Social Security Act for -
the old-age and survivors insurance program. The major advantage of the
definition is that it assures all workers engaged in covered employment
the opportunity to become insured. There is little justification for
limiting that opportunity to workers who happen to work for employers
with a given number of employees and denying it to workers engaged by
employers with fewer employees. Horeover, for workers whose employment
is scatiered among & number of employers and employing units, the wages
from an employer excluded by a size-of-firm test may make the difference
between insured status and lack of status or may substantially increase
their weekly benefit amount or total potential benefits.

A secondary advantage, but a very important one, lies in the simpliclty
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Conmentary - Section 2(1) (First definition)

of administration under the definition. The only fact that nied be
determined is that some one performed service covered by the Act for
the employing unit in the year. 'The unit is not subject in any year
unless it engages someone in such service, There is no problem of
retroactive coverage for service performed during the first part of a
calendar year because there is no pay-roll test (first alternative) and
no weeks-of-employment test (second alternative)

For further discussion of this definition see the comments on Provisions
to extend coverage, page C - 8,

Section 2(1)(2) includes within the definition of employer, for the
effective period of the election, anys employing unit which urder sec-
tion 7 of the Act has elected coverage of excluded services, -

Second definition of employer in terms of amount of pay roll.--Under
this definition employer status 1s determined by the amount of wages
paid in a calendar quarter without regard to the number of workers or
the length of their employment. The inclusion of the phrase "in elther
the current or preceding calendar year®™ results in continuous coverage
from year to year unless liability is terminated; it prevents there
being a substantial period at the beginning of each year during which
no employing unit is subject to the law,

The extent to which coveérage may be broadened or narrowed under this
defirition will depend on the amount of pay roll selected as a basis
of jcoverage. The amount of wages used to determine coverage should be
determined in the light of the coverage desired and the wage levels in
the State. States adopting such an approach to coverage should select
~a figure which will permit the widest possible coverage and eliminate
persons only casually attached to the labor market. Pay-roll coverage
. tests now in State laws vary; most of them can be met by employers of
“'one or more."

Third definition of employer in terms of number of workers,--Tha basic
pattern of the definition of employer in the Federal Unemployment Tax
Act (section 1607(a)) is followed here. Employer coverage is based on
employmént of a given number of individuals within a given number of.
weeks in the year. Because the definition 1s based on service in a
nunber of different calendar weeks within a year, the provision contains
a clauge for treating as two separate weeks a week which falls partly

- within one calendar year and partly within the next calendar year.

Under the Federal Unemployment Tax Act, the minimum number of workers
specified 1s eight and the number of days (each day in a different
calendar week) is twenty. Many States using this method of coverage
have reduced the number of workers below eight or the number of weeks
below twenty. A few States supplement definitions of this type with
provisions which extend coverage to employers who have extensive
operations in the State for periods shorter than the specified number
of weeks. For example, supplementary provisions cover employing unlts
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Commentary - Section 2(i) (Third definition)

having twenty-five workers in one week or a £10,000 pay roll in anw
quarter.

The provision in tems of pay roll is easier to administer than that
in terms of the number of workers and the number of weeks they worked,
8since the amount of pay roll by calendar quarters can be obtained more
readily than information on weeks of employment. ,

Provisions to extend coverage, second and third definitions.--Under both
the second and third definitlons, certain provisions, not necessary when
coverage is "one or more," are included to extend ccverage.

(1) Service covered by an election in another State.--The proviso clause
in paragraph (1) of these alternative definitions has the effect of making
an employing unit subject to the State law even though it has elected to
have the service performed for it in the State covered under ancther State
law in accordance with an interstate arrangement (see comments on sec-
tdon 15(c)(1), page C - 123), The purpose of this proviso is to make
sure that such employment is included in determining the status of such
employing unit as an employer. No contributions, however, will be pay-
able on the basis of this service because it is excluded from the defini-
tion of employment by section 2(k)(6)(Q).

(2) Successor employers.--Paragraph (2) of the alternative definitions
of employer gives the status of employer to an employing unit which
acquires substantially all the assets of another employing unit which
was an employer at the time of the acquisition. If the acquiring unit
purchases only a portion of the business, status is not acquired unless
the portion transferred was large enough to have made the transferring
employer subject or unless the successor's employment record in com-
bination with that of the predecessor.meets the test in paragraph (3).
For example, if, in a State which limits coverage to employing units
with a pay roll of $200 in a quarter, an employer with a quarterly

pay roll of §$300 sold half of his business, the portion of the busi-
ness transferred would not in itself be large enough to have estab-
lished the subjectivity of the transferring employer; or if, in a

State which limits coverage to firms with eight or more employees, an
employer with nine employees sold a portion of his business involving
the employment of five employees, there would be no transfer of =~
employer status to the successor unit. If, however, the transferring
enployer had had twenty employees and his sale had involved ten of
them, the acquiring unit would automatically become an employer.

(3) Merger of employment records.--In case of the to*al transfer of
a business, the combined employment record, whether pay rolls or
number of individuals, of a successor employing unit and the predeces-
sor is the test for determination of employer status. This provision
is needed when neither unit prior to the acquisition had enough pay
roll or enough employees for a long enough period to qualify as an
employer. The provision has no retroactive effect on the predecessor
employer but makes the successor subject at the time of the transfer
without having to establish his liability on the basis of his own
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Commentary - Section 2(i)(1) (Second and third definitions)

experience after the transfer. With the second definition of employer,
this would delay liabllity for at least one quarter; with the third
definition, for the number of weeks specified in section 2(1)(1).

(4) Commbn ownership or control provision.-~In cases of common control
or ownership of a number of nonsubject employing units, each unit is an
employer .f the total employment of all such units is sufficient to make
a single employing unit an employer. The purpose of this provision is
to prevent avoldance of coverage by a business enterprise through the
device of organizing as a group of separate legal entities.

(5) Coverage based on Federal liability.--Employing units subject to
the Federal unemployment tax, by reason of having eight or more
employees in the United States, are subject to the State law even
though such employing units are not employers under the State law by
reason of any other provision of section 2(1). In the absence of such
a provision (and in the absence of a voluntary election) the employing
units in question would be required to pay the full Federal tax on the
service performed within the State and the individuals performing such
service would be deprived of any benefit credit for such service. The
provision is so drawn that if at any time in the future smaller employers
are covered under the Federal Unemployment Tax Act, coverage under the
State law will be automatically extended. Since this provision estab-
lishes coverage under the State law on the basis of the employing
unit!s liability for the Federal unemployment tax in either the current
or preceding year and continues such coverage until it is terminated in
accordance with the provisions of section 7, it will provide continuous
_coverage.

An employer subject to the Federal Unemployment Tax Act is liable for
State contributions not only with respect to service on which he is
required to pay the Federal tax but also with respect to any other
service performed for him which comes within the State's definition
of employment.

The companion provision in the definition of employment (section 2(k)
(1)(D)) should be noted. Together these two provisions will permit
the Btate to levy State contributions on any service on which the
employing unit is liable for the Federal tex. Automatically, they
will enable a State to take immediate advantage of any extension of
-coverage under the Federal act.

(6) Continued coverage.--Paragraph (6) provides that the coverage of
employing units wnose coverage has been established shall continue
until it is terminated under the provisions of section 7,

(7) Employing units covered by election.-~Paragraph (7) includes under
the de on of employer employing units which have elected coverage
under section 7(e). ‘

(J) Employing unit.--(1) Employing unit is defined in terms of the

c-9



Conmentary ~ Sactdon 2(3)

types of edministrative or business organizaticns for which one or more
individuals performed service subsequent to the beginning of the program,
January 1, 1936, In extending coverage care should be taken to make sure
that the list includes all types of organization to be covered, If it
does not, a new category should be added to the definition. For example,
the State government and its political subdivisions and instrumentalitles
have been added to the 1list so that these political entities are included
whenever there 1s a reference to employing units.

The provisions on multiple establishments, contractor-tacking, and indi-
viduals engaged by &n employer or an employing unit are all intended to
unify services which are in fact performell for one employing unit., These
provisions are needed only in States which limit coverage by size of fimm.
They have been included in the definition of the employing unit rather
than in the definition of employer because employing units reporting on
the basis of the definition give all the facts that the agency needs to
mske a determination whether the employing unit is an employer subject

to the Act. .

(2) Multiple establishments.--Paragraph (2) of the definition prevents
splitting an employing unit having two or more establishments within the
State into two or more entities in order to avoid coverage or fo reduce
tax liability. Individuals performing service in each such establishment
are deemed to be performing service for a single employing unit.

(3) Contractor-tacking clause.--Paragraph (3) of the definition is
called a contractor-tacking clause because it attributes certain service
to an employing unit when the work is performed for it indirectly by con-
tractors or subcontractors who are not themselves subject to the Act.
Such service is limited to work which is normally a part of the employb
ing unit's usual trade, occupation, profession, or business,

In deternining whether or not an employing unit has sufficient pay roll
or workers to qualify as an employer, the service for the contractor or
subcontractor is counted as though it was performed directly for the
principal. Accordingly, an employing unit cannot avoid coverage by
entering into ¢ontractual arrangements for the performance of service
normally a part of its business. The clause may extend the protection
of the law to workers in cases in which the contracter is not a subject
employer but the principal using the contractor's service is an employer.
It facilitates administration because one, rather than two or more units,
submits reports on the service performed for the principal and the con=
tracting units,

(4) Individuals engaged by an employee of an employing unit.--This para-
graph also is designed to ensure the inclusion of all service performed
by ar individual for an employing unit if he was engaged by one of the
unit®s employees to assist that employee in his work for the employing
unit, and it had actual or constructive knowledge of the work.

’

(k) Euployment.~-Paragraph (1) of this section describes in positive
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terms service which is covered under the Act. It includes service per-
formed as an employee of an employing unit within the State, provided
that such service is not exempt under the employment exclusions of
section 2(k)(6). 1In addition to this general description, section
2(k)(1) makes specific reference to five types of services: (1) service
performed by an individual as an officer of a corporation, (2) service
in interstate commerce, (3) service for the State and its political
subdivisions and instrumentalities, (4) service on an American vessel,
and (5) service which is subject to the Federal Unemployment Tax Act.
These references have been included because each type of service has
some special characteristic which might exclude it from the general
definition if the intent of the legislature to cover such service was
not clearly indicated.

(A) Service of corporate officers.-~Reference to the service of corporate
officers 1s made to forestall any question as to their status as employees.
The Federal Unemployment Tax Act accomplishes the same purpose by including
an officer of a corporation in the definition of the term employee. '

Service in interstate commerce.--Reference to service in interstate com-
merce i3 desirable to avoid any interpretation which would result in the
Simitation of coverage to intrastate commerce. Since such a high percen-
tage of each State's economy is interstate in character, such an inter-
pretation would greatly restrict the usefulness of the employment secur~
ity law. Section 1606(a) of the Federal Unemployment Tax Act specifically
" allows the States to cover service performed in interstate commerce.

(B) Service for the State and its political subdivisions.--The mere
omission of a specific exclusion from the definition of employment,
such as service performed for a State or its political subdivisions or
instrumentalities, would not necessarily serve to cover such service
because State legislation affecting employment in private enterprise is
generally not applicable to public employees. Consequently affirmative
reference to coverage here and in the definition of employing unit is
advisable,

While it may not be feasible to cover all State and local governmeat
workers, coverage of such workers under the State law should be as
broad as possible. Some progress has been made in the extension of
the State employment security laws to cover these groups even though
wages for service for State and local governments cannot be made sub-
ject to the Federal tax. A few States have provisions which cover
only the so~called proprietary functions of government and exclude
fram coverage employees engaged in purely governmental functions,
This narrow coverage has proved unsatisfactory because of the diffi-
culties in arriving at a clear-cut distinction between the two types
of functions. Even if the distinctions were clear, the need for pro-
tection is not limited to workers engaged in proprietary functions;
employees performing purely governmental functions also face the possi-
bility of unemployment. (See also comments on paragraphs (J) and (K)
of section 2(k)(6), page C - 17). CoL
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(C) I'nritine asrvico.--8pecinl reference to maritime service 1s included
btecause the boaois for determining the State of jurisdiction of such secr-
vica differs from that ugsd in 81l other cases; the localization tests

in paragraphs (2) and (3) of section 2(k) of the definition of employment
are not applicable to maritime employment., The clause which introduces
.the reference, i.e., "notwithstanding any other provisions of this subsec-
tion" will exempt maritime employment from the application of these tests,
Saction 1606(f) of the Federal Unemployment Tax Act authorizes the States
to require contributions from maritime employers and from the officers and
crews of American veseels, The right to require such contributions for
sorvics performed on any vessel is limited to the State in which the
enployer maintains the operating office from which the operations of the
vessel are regularly supervised, managed, directed, and controlled,

(D) Service covered by Federal legislation,--Subject sorvice includes
‘alsg service covered by the Federal Unemployment Tax Act and the provi-
sion ia so worded that it would cover service covered by any other
Federal leglislation lmposing & tax against which eredit may be taken for
contributions required to be paid into a State unemployment fund. The
chief value o¢f the provision is that it will result in the automatic
axtension of coverage urder the State law if Congress should dalete or
narrow the exclusions in section 1607(c¢) of the Federal Unemp: oyment Tax
Act.

(2) and (3) Jurisdiction of coverage of service performed within and
without the State,--These paragraphs are draited. to avoid confiiots and
overlapping coverage betwgen States with respect to the service of a

single individual for a single employer performed in two or more States,
Two principles are embodied in the definition: (1) All the employment of
an individual for one employer should be allocated to one State and not
divided among the saveral States in which he may perform service, and such
State should be solely responsible for benefits payable to himj and (2) the
State to which his employment is allocated should be the onse in which it is
most likely that he will become unemployed and seek work.

These paragraphs provide that all of an individual's service is covered if
it is ¥localiged" in the State, i.e., if he performs no service outside the
State except that incidental to his employment within the State. If on
this basis ths work cannot be assigned to any State, it is assigned to the
State 4n which he perforus some service and in which is located his base

of operationa or the place from which his gervice is directed or controlled;
if the base of operations or tha place of supervision is not in any Stats in
which he works,. his total service is assigned to the State in which he
regides, if he performs some service in that State.

Without changing the content of these provisions, the order of the para-
graphs is changed to emwphasize that it is necessary to determine (1) whe- .
ther the service of an individual is localized in the State making the
determinationy and only if it is not localized there, (2) whether it ia
localized in some other Stats, The individual's base of operations or the
place from which hils service iz directed or controlled has no bearing on a
determination of coverage unless it has been found that the service is not
localized in any State. _
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(4) Sorvice covered by election.--This paragraph includes in the
definItion of employment service covered by an election under saction 7
and service which is covered as a result of & reciprocal arrangement
with other States under secticn 15(c). This arrangement permits the
allocation of an individual's service to one State even though it is not
localized there. (See also comments on section 15(c), page C ~ 123,)

(5) Employer-employee relationship.--Unemployment insurance should pro-
vide protection to workers who are dependent upon a job relatlonship for their
livelihood. Scme basis for the determination of the existence or absence
of the employer-employee relationship is therefore essential. Paragraph (5)
rovides three tests, all of which must be met before it can be sald that
ihe individual performing the service is not dependent upon his relationship
with an employers (A) He must be free fram control in the performance of
Lis duties; (B) his service must be performed outside the place of business
of the principal for whom he performs the service; and (C) he must be cus-
tomarily engaged in an independently established business of the same nature
as the service he performs for the principal,

While all three tests are important, the last is the most important for
the purposes of unemployment insurance. When the control test alone 1is
used, methods of supervision may be so arranged that there is an appear-
ance of freedom from control on the part of an employee even though in
fact he depends for his livelihood upon his employment relationship with
his employer. A narrower provision on employer-employee relationship
such as that inherent in the common-law master-servant concept would
¢xclude from insurance protection many persons who are dependent upon
their jobs with employers.

If the Federal Unemployment Tax Act is amended to broaden the concept
of employes, the State agencies will no doubt wish to amend the provi-
sions on employer-employee relationship to obtain for their employers
the offset against the Federul tax and for their workers coverage under
the law, Te general provision concerning service covered by Federal
legislation in section 2(k)(1)(D) is adequate to cover Federal changes
in employer-employee relationship as well as changes in excluded employ=
ments,

(6) FEmployment exclusions.--In contrast to section 2(k)(1) which is a
positive statement defining employment in broad general terms, section
2(k)(6) describes in datall types of service which are excluded from the
definition of employment and the provisions of the Act. If a State
amends its law by adopting additional exclusions, the effective date of
"guch exclusiona should be included as part of the new provision.
Similarly, if a State extends coverage by repealing an exclusion now in
its law, the effective date of such extension of coverage should be
included as a part of the new provision., The date will prevent such an
- amendment's being construed either as a waiver of liability for contri-
“butions previocusly required under the law, or as voiding benefit rights
acerued prior to the amendment. Federal requirements (section 303(a)(5)
of the Socisal Security Act and 1603(a)(4) of the Federal Unemployment
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Tax Act) would not perm:t refunds of contributions which were due under
the law in effect during the period for which they were paid (see also
section 9(d) and comments thereon, page C —95)

In a comprehensive program covering all individuals dependent upon their
employment relationship, the exclusions would be confined to certain
marginal areas such as those (A) where there may be constitutional
reasons for exclusions; (B) where coverage would conflict with coverage
under another employment security law; (C) where dependence of the
employee upon an employer for his livelihood is not clearcut; and

(D) where the application of the law does not appear feasible., This
draft, however, incorporates exclusions similar to thoss in the Federal
Unemployment Tax Act.,

(&) Agricultural labor.--This paragraph provides for the exclusion of
ag-icultural service but narrows the exclusion to service on small farm,
¥While ultimate coverage of all agricultural workers is desirable, a
gradual approach to such coverage may be advisable., The desirability
of broadening coverage should not be underestimated.

The exclusion of agricultural labor in most State laws follows the
definition in section 1607 of the Federa. Unemployment Tax Act which
exempts agricultural labor from the Federal tax. That definition, how-
ever, extends well beyond the general understanding of the term agricul~
tural labor. It extends beyond service directly related to the sowing
and reaping of agricultural precducts to service which is incidental to
ordinary farming operations or the preparation of fruits and vegetables
for market. It has Tesulted in the exclusion of service which is not
even distantly relat&d to agricultural occupations as commonly conceived,
Bookkeepers, carpenters, mechanics, and electricians may perform service
on & farm, but theirs is not the type of service to which the man on the
street refers when he speaks of agricultural labor. The Federal defini-
tion excludes establishments that clean, grade, pack, and prepare any
agricultural or horticultural commodity for market or store and transport
the products to market or to a carrier, if this service is incidental to
ordinary farming operations. In the case of fruits and vegetables, the
exemptions are extended to service incidental to preparation of produce
for market, whether or not the service iz incidental to ordinary farming

operations.

Vorkers on large farms and workers engaged in the processing of food can
now be covered under State employment security laws without the adoption
of special administrative provisions such as those which might be neces=-
sary if coverage were extended to workers on small farms. The employ~
ment pattern of workers in food processing and on large farms closely
resembles that of industrial wcrkers, and their employers, as a rule,
meintain records of their employment. If the narrower exclusion is
adopted, the exact size of the farm to be included will vary with the
character of farming operations in the State. Under the first provision,
size is expressed in terms of the amount of a farmer's pay rolls this
basis is simpler to-administer, Under the alternative, size is expressed
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in terma of a given number of workers in a specified number of weeks.
The number of workers nced not necessarlily be the same as in the general
coverage provisions., Thus, a Stats covering emplcyers of one or more
could cover agricultural employers having eight or more workers.

(B) Domestic service in a private home.--As in the case of agricultural
workers, all domestic workers should ultimately be covered under the
unemployment insurance program; as a step in that direction the exclusion
in this subsection 1s drafted to limit the exclusion and provide coverage
for employees in households with several domestic employees. Experimen-~
tation with coverage in this limited area in States where such houssholds
are numerous would prepare the agency for extension of coverage to . all
domestic workers.

The size of the household to be covered is expressed in terms of pay roll’
under the first definition and in terms of the number of employees in a
specific number of calendar weeks in the second definition. These provis-
iohs are needed only if the State size-of-firm provision includes smaller
exmploying units than it is thought desirable to cover in the case of domes-
tic service,

(C) Casual labor.~-This exclusion is made for administrative reasons.
In States including employers of ane or more at any time, the coverage
of incidental or casual employment would result in the liability of
individueals who are not engaged in any business enterprise. In other
States, coverage of casual service performed for individuals in their
private capacity rather than in connection with their trade or business
would be difficult to enforce,

The provision follows the exclusion in the Federal Unemployment Tax Act,
as amended by the Social Security Act Amendments of 1950, effective with
respect to service performed after 1950. It substitutes a cash and
regularity-of-employment test for the less apecific test of relationship
to the employing unit's trade or businsss., The cagh test refers to the
cash paid for services performed during a calendar gquarter regardless of
whea paid. Under the regularity-of-employment test, an individual is
"decmed to be regularly employed during a calendar quarter only if (1) he
performs service of the prescribed character for an employing unit dur-
ing some portion of at least 24 days during the calendar quarter, or

(2) he was regularly employed (as determined under (1)) during the preced-
ing calendar guarter,

(D) Service for nonprofit organizations.--BEmployees in nonprofit organi=-
zetions are subject to unemployment and need the protection of unemploy-
ment insurance. Equlity and adequacy of protection can be assured only
when all individuals similarly situated are similarly protected. There

is no distinction in the work of laundresses, janitors, cooks, elevator
operators, or printers employed by business concerns and those who work

in similar occupations for nonprofit organizations. For this reason the
draft contains no general exclusion of service for nonprofit organizations,
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Certain employeer whose scrvices with such organizations are only incidental
to their major occupations are excluded urder the Act. The special relation-
ship of ministers of religion and members of religious orders to the church
and the congregation differs from the usual employer-employee relationship
and those groups are also gxcluded, Specifically the subsection limits the
exclusion to service which is exempt from income tax under section 101 of
tha Internal Revenue Code if (i) the remuneration for such service is less
than $50 a quarter; or (ii) if the service is in connection with the collec-
tion of dues or premiums for a fraternal beneficiary soclety or order (away
from the home office); or (iii) is performed by a student who is regularly
attending classes; or (iv) is performed by members of religious orders or
duly ordained ministers of any religion. In general, the organizations
exempt under section 101 are religious, charitable, scilentific, literary,

or educational in character; the reference to the code gilves the agency a
ready-made basis for making determinations whether an organization is a
nonprofit organization. The change in the amount of remuneration under

(1) from "not to exceed $45 a quarter" to "is less than $50 a quarter®
corresponds to the 1950 amendment to section 1607(c)(10)(E), effective

with respect to service performed after 1950.

(E) Maritime service directed from another State.--Paragraph (E)
excludes maritime service which the State is not authorized to tax under
the provisions of section 1606(f) of the Federal Unemployment Tax Act.
It supplements paragraph (1)(c) of the definition of employment which
deecribes the maritime service which is subject to the Act,

(F) Service on a foreign vessel.--Paragraph (F) is similar to section
1607(c){4) of the Federal Unemployment Tax Act which specifically
excludes service on a foreign vessel unless the service of the individual
is restricted to service within the United States. For example, thé ser-
vice of a seaman sailing under the French flag from New York to Cherbourg
would be excluded under this paragraph but the service of a carpenter who
was employed to repair the same vessel while it was in New York harbor
would not be excluded.

{(G) Service on small fishing vessels.--Paragraph (G) is identical with
gection 1607(c)(1l7) of the Federal Unemployment Tax Act which excludes
the service of cfficers and members of the crew of fishing vessels if
the vessels on which they serve are of ten net tons or less and are not
engaged in catching or taking salmon or halibut for commercial purposes.
The specific services which are excluded when performed on small vessels
are the catching, taking, harvesting, cultivating, or farming of any
kind of fish, shellfish, crustacea, sponges, SC«WGBdo, or other aquatic
forms of animal or vegatable life.

(H) Family employment.--Paragraph (H) excludes service performed by an
individual for nis son, daughter, or spouse and service performed by-a

child under twenty-one years of age for his parent. Family employment

is often informal; both the existence of a clear-cut emplover-employee
relationship and the severance of the relatlonship with resulting unem-
ployment are difficult of determination. Minor children may perform
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suvine for prveata, tives for thedr husbands, and parents for their
childroa without necessarily being dependent on that service for their
livelihood.  Qhe cxelusion, however, should not go beyond the listed
excmptionsy an adult vho works for hie father moy be assumed to be
dependent upon such employment for his livelihood.

(I) Federal scrvice,--To meet constitutional difficulties service per-
formoq for the Federal Government is excluded bui the exemption is
linmited to service the taxation of which Congress has not specifically

authorized,

Scction 1606(b) of the Federal Unewployment Tax Act authorizes the States .
to require contributions to their uncaployment funds for instrumentalities
of the United Stetes if they are not wholly owned by the United States or
ars not exempt under the Federal act by virtue of any other lsgal provis-
ion. OQOno of the conditions on which Federal permission to cover instru-
mentalitics depends i3 that provision be made for the refund of contri-
butions collected from Federal instrumentalities for any year with respect
to which the State law moy rail to be certified under section 1603(e) of
the Federal Unemployment Tax Act. Paragraph (I) contains a provision for
such refund,

Secion 1606(e) of the Federal Unemployment Tax Act authorizes the taxa-
tiorn of service performed for the Bonneville Power Administration. Para-
graph (I) is so worded that it would automatically extend coverage if
Congress should, at some future date, extend its authorization to other
Federal instrumentalities.

(J) Elected officials.--Paragréph (J) exempts elected public officilals
and officials performing services for the State or its local subdivisions
wvho are paid on a fes basis, Elected officials are exempted because the
system is not designed to compensate unemployment resulting from failure.
to be reelected or from choosing not to run again. Officers paid on a
fee basis are not included because of the difficulty of determining
wages both for contribution and for benefit-determination purposes.

(K) Employees on work-relief projects.--Paragraph (K) excludes from
coverage service performed on work-relief projects undertaken by the
State or any of its subdivisions,

(L) Service parformed for another State,--Paragraph (L) exeludes service
performed for another State, its political subdivisions or instrumentalities.

(¥) Service covered by Federal unemployment insurance,--Paragraph (M)
gserves to exclude workers covered under the Railroad Unemployment

Insurance Act, but is stated in general terms applicable to any unem~
ployment insurance system established by Congress so as to exempt any
workers who may in the future be brought under any other Federal system.
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(%) Service performed by an employee of a fcrelgn government.--Para-
graph” (N) excludes sorvice periormed for a foreign government as a
consular or other officer or employee in a nondiplomatic capacity:

(0) Service for an instrumentality of a foreign government.--Parsgraph (0)
excludes service performed for an instrumentalily of a foreign government.
Such service is not as readily identifiable as service performed for the
government itself. Therefore, the language in the paragraph incorporates
the same two conditions upon which exemption is based in the Federal Unem-
pldymnnt Tax Act, {section 1607(c)(12})s (1) the service is similar in
character to that performed by employees of the United States Government
or any of its instrumentalities in foreign countries; and (ii) the foreign
goverrment reciprocates by granting cimilar exemption for service per-
formed within its territory by the United States employees.

(P) Service for an international organization.--Paragraph (P) exempts
service in the employ of an international organization. A similar
exclusion was adopted by Congress, effect.ve January 1946, as section
1607(c){(16) of the Federal Unemployment Tax Act. The term international
organization is defined in section 3797(a)(18) of the Internal Revenue
Code as meaning "a public international organization entitled to enjoy
privileges, exemptions, and immunities as an international organization
under the International Organizations Immunities Act.®

(Q) Reciprocal coverage arrangements.--The exclusion from the definition
of employment in paragraph (W) 1s necessary to give full effect to resip-
rocal arrangements provided in section 15(c), whereby services of a
multistate worker may be allocated to a single State. The implications

of the "except" clause are discussed in the comments on section 2(1)(1)},
alternativ: definitions of employer, page C - 8.

(7) Service of individuals engaged only partly in insured work.--Para-
graph (7) is similar to section 1607(d) of the Federal Unemployment Tax
het., It is designed to simplify the treatment of the service of indivi-
duals who, though working for a single employer, split their time between
covered and noncovered service.  Under the provision all the service of
an irdividual is included in the definition of employment if he spends
at least half of his time in any pay period performing service subject
to the Act; if he spends less than half of his time in insured work,
his total service is excluded. As in the Federal act, the last sentence
I the provision makes an exception when the services that are excluded
#r4¢ subject to an unemployment insurance law enacted by Congress. If,
for example, an individual performs service in one pay period for
one employing unit in both rallroad and non-railroad employment, his
rallroad employment would be reported to the Railroad Retirement Board
and hie non-rallroad employment to the State employment security agency.

{1} PEmployment office.~~Section 1603(a){1) of the Federal Unemployment
Tax Act and sectlon 303(a){2) of the Social Security Act require pro-
viglon for the payment of all benefits through public employment offices
ovr such other agencies as the Secretary of Labor may approve. The defi-
nition of employment office in this section limits the term to those
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operated by governmental units. It includes public employment offices
operated by other States to provide for the payment of benefits through
the offices of other States under the interstatsz benefit payment plan,
and public employment offices operated by a Federal agency or by an -
agency of a forelgn government.

(m) Fund.--The term fund is defined as "the unemployment fund estab-
lished by this Act.”

(n) Insured work.--The term insured work is included to avoid repetitibn
of the phrase "employment for employers.”

(o) 1Insured worker.--Insured worker is a newly defined term in unemploy-
ment insurance. The term is used in the Act whenever it is necessary to
apecify an individual who has sufficient bass-period employment or wages
to came within the scope of the benefit provisions of the Act. By its
use the Act draws a clear line between the wage-credit determination for
a benefit year and a determination on the right to receive benefits for
a8 sgpecific week of unemployment.

In the Manual it is necessary to define the term by reference to the
qualifying requirement in section 3(b) because of differing qualifying
requirements under the severa’ illustrative benefit formulas in section 3.
In some State laws the definivion of insured worker could be drafted
specifically in terms of the State's qualifying requirement rather than
by reference to the appropriate section,

(p) State.--Paragraph (p) corresponds to the definition in section

1607(J) of the Federal Unemployment Tax Act. It defines the word State

as including Alaska, Hawali, and the District of Columbia in addition to
the States of the United States, For the purpose of the Act, therefore,
the term includes all jurisdictions which have passed employment security
laws pursuant to the provisions of the Social Security Act and the Federal
Unemployment Tax Act, and simplifies reference to these jurisdictions.

(a) Wages,--(1) In numerous places throughout the Act it is necessary to
refer to wages for any work, whether or not insured work. The value of the
remuneration to the individual as a wage earner is significant; the name by
which the paymeént is designated, the medium in which it is made, and the
basis of payment are all immaterial., The definition, therefore, is in
general terms and includes remuneration for insured and noninsured work,
regardless of whether it is paid (A) as a wage, salary, bonus, or commis-
sionj {B) on a piece work, hourly, daily, weekly, monthly, annual, or

other basis; and (C) in cash or in kind, such as lodging, food, or clothing.

The determination of the value of remuneration paid in forms other than
cash and the reascnable amount of gratuities is administratively simpler
if made in accordance with general rules prescribed by the agency rather
than being left to determination in each individual case without any
general schedule or guide. 8ince such determinations will affect substan-
tive rights of workers ancd employers, schedules established for the pur-~
pogse of making such determinations should be prescribed by rule published
after notice and hearing.
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The definitlon makes specific reference to bacl-pay awards because of the
decision of the United States Supreme Court in the case of the Social
Security Board v. Nierotko 1/ which held that back-pay awards under an
order of the National Labor Relations Board should be treated as wages.

Befoe this decision most State agencies considered back-pay awards .as
liguidated damages rather than payment for service. A few States, however,
held that back-pay awards were wages. Since the decision, similar inter-
pretations have been made in many States. The suggested language limits
the inclusion of the awards to those which are made after the effective
date of thc amendment and, for the determination of insured status only,
permits the allocation of such awards to tlie quarters with respect to
which they were paid. There i3 no specific provision in the definition
for the recovery of benefits which were paid for weeks with respect to
which back pay is later awarded, or for correcting previously made deter-
rinations of insured status and benefit payments. The general provision
(section 5(g){2))which permits the State agency to reconsider a determina-
tion, within a specified time, when additional wages have become available
covers these latter cases,

As drafted, the definition of wages may be used to designate amounts that
are either paid or payable, The provisions dealing with contribution
liability and benefit rights are drafted on a wages-paid basig. The term
wages, when used in certain sections of the law, must, however, designate
amounts payable, whether or not contributions are based on wages paid.

For example; in defining week of unemployment and in fixing the benefit
payment for a week of partial unemployment, wages payable for the week in
question must be taken into account. HMoreover, when wages are not paid at
fixed intervals such as is the case of seamen who are paid at the end of a
voyage, it is more equitable to provide that benefits be paid on the same
basis as if wages were pald at regular intervals. Consequently provision
is made in the text for the allocation of wages, for the purpose of bene-
fit payments, to the period in which they were earned in accordance with
regulations to be prescribed by the commissicner.

{2} Exclusions from wages.--The items which are specifically excluded
from ine definition of wages are somewhat similar to those in the Federal
Unemployment Tax Act, section 1607(b) as amended by the 1950 Social Secur-
ity amendments. The exclusion of remuneraticn in excess of the amount
taxable under the Federal Unemployment Tax Act is not included in this
general definition of wages; since 1t is used only in connection with
taxable wages, it is in section 8(c) on contributions. The exclusions
. incorporated in the draft are:

{4} "Group Insurance payments.--This paragraph excludes certain types of
group incurance payments which an employer may make on behalf of his
employees and their dependents (without deduction from the employees'
wages}, including provision for retirement, sickness, accident, medical
care, hospital expenses, and death benefits. This draft omits the

1/ Social Security Board v. Nierotko, 66 Sup. Ct. Rep. 637 (1946).
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provision found in prior drafts that exclusion of payments for death
benefits is not effective if the employee has the option to receive
other payments in lieu of the death benefit, and the right to 'assign

the benefits or to withdraw from the plan, because it has been found to
be difficult to tell whether an imdividual had 5uch an option at a given
time,

(R) Retirement payments.--This paragraph excludes retirement insurance
payments other than group insurance made by an employer for an employee.

(C) Sickness, accident, medical, and hospitalization expenses.--This
paragraph excludes frau wages any payments made by an employer in
connection with sickness and hospitalization expenses of an employee
more than six months after the employee performed any services for him,

(D) Payments to or from an employer's trust,--This paragraph excludes

- payments made by employers to or from a trust fund exempt from sec-

tion 165(a) of the Internal Revenue Code which exempts from tax certain
trust funds established by employers for the exclusive benefit of their
employees and their beneficiaries. Payments made to employees as remuner-
ation for service for the trust are not excluded from wages under this
paragraph. :

(E) 0ld-age and survivors insurance contributions.--This paragraph is
incorporated in the Federal Act and in State laws to enable employers
to assume the obligation of paying the contributicn imposed on their
workers for the purpose of cld-age and survivors insurance without
having to pay the employment tax on such payments. As amended in
1950, effective with respect to remuneration paid after 1950, the
Federal Act excludes also payments by an employer of amounts required
from his workers under a State employment security law.

(F) Remuneration other than cash for casual labore=~Paragraph (C)
contains an additional exclusion similar to that incorporated by the
Social Security Act Amendments of 1950 as section 1607(b)(7) of the
Federal Unemployment Tax Act, effective with respect to remuneration
paid after 1950, This paragraph excludes any remuneration in any
medium other than cash (as, for example, lodging, food, clothing,
car tokens, or weekly transportation passes) tc an individual for
services not in the course of employing unit's trade or business
(including domestic service in a private home of the employer).

(G) Remuneration of stand-by workers of over 65,--Another exclusion,
which corresponds to the exclusion now contained in section 1607(b)(8)
(effective with respect to remuneration paid after 1950), eliminates
from the term "wages" the remuneration (other than vacation or sick
pay) of a stand-by worker who.has attained age sixty-five and whose
employment relationship has not terminated, if the individual does no
work for the employing unit in the period for which such remuneration
is paid.
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Comentary -~ Suetion 2{q){2)(H)

() Mwdonad prvaonts.--Dismissel paymeits which are not legally
requived havs been ercluded from the definition of wages in prior

drafts of this }umal and in the Federal Unemployment Tax Act. Since,
effective yrith %espect to remuneration paid after 1951, dismissal payments
will conztitute wages under the Federal Act, as amended in 1950, most.
States wlll wizh to omit the exclusion of dismissal pay with respect to
remuneration paid after 1951.

(r) VYioiting wesk.--A waiting period is included in employment security
lawa for two reasons: (1) to allow time for making determinations and
for contesting them prior to the end of a compensable week; and (2) to
preserve the fund by not paying for very short periods of unemployment.

The experience of the two States which have repealed the waiting-week
provision indicates that there is not necessarily an administrative
need fcr a waiting week. Preservation of the fund alone does not
Justify the retentlon of the waiting week.

Because gome States may have administrative reasons for a waiting week,
a definition of waiting week is included in the text in terms that
5implify the drafting of eligibility requirements in section 4. A wait-
ing period-of just one week is provided as being adequate tc meet all
needs. With the definition of waiting pericd as a week of unemployment,
the waiting week/may be a week of either total or partial unemployment.

The waiting week usually is the first week of unemployment occurring in /
e benefit year., When there is a geries of benefit payments in a period

of unemployment occurring at the close of the benefit year and extending

into a new benefit year, no waiting week is reguired.(see section 4(a)).

A claimant may also carry credit for a waiting week into the succeeding

benefit year if he completes a waiting week before the end of the year

but cannot complete a compensable week within the same year solely

because the end of the benefit year occurs before another week has elapsed.

The period within which walting~period credit may be carried forward

should be sufficient to include all such cases; the definition of bene-

fit year and of week must be taken into account. If more than one type .
of week is used for benefit purposes (e.g., flexible week for total

unemployment and employer's pay-roll week for partial unemployment),

the pericd should be so set that it covers all cases,

According to section 4(8)(3) no benefits are payable for the waiting
week or any prior week of unemployment in a benefit year. The claimant
who certifies for a waiting week must meet all the requirements of
gection 4; the waiting period therefore cannot be served until after a
pericd of disqualification.

{s) Veek.~-Week is defined in terms of seven consecutive days so that
the period used may be a flexible week beginning with any day a notice
of unemployment is filed or a pay-roll or calendar week, Regulations
nust be adopted to define the type of week tc be used for purposes of
bencfit payments and periods of ineligibility. The regulations should
provide ealso for the allocation ¢f a compensable week which falls
within two benefit years to one of such years.
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The flexible week has advantages. Its use permits the individual's week
of unemployment to begin with the first day of his unemployment. This
ensures that all workers need serve only the waiting period required by

. law, In contrast, the calendar week has the effect of imposing a seven-
day waiting perlod on claimants who lose their jobs on Saturday or Sunday
and a longer period on others whose unemployment begins on any other day
of the week.

(t) Week of unemployment,--The term "unemployment" is not defined since
it 18 used in its generally accepted meaning as having reference to the
condition of an individual who, though usually dependent upon employment
for his livelihood, is out of work. However, an employment security law
must define the character and degree of unemployment to be compensated
ard the time unit for measuring it. The definition in this section
establishes a week as the period for measuring the existence of unemploy-
ment and for paying benefits for unemployment. Any longer neriod delays
the payment of benefits and reduces the amount of benefits payable for
less than total unemployment.

An individual is not unemployed in any week unless he meets certain
westas (1) He must either have no work or less than full-time work
for an employing unit; and (2) any wages that are payable to him for
less than full-time work must be less than his weekly benefit amount.
The restriction of the word work to "work performed for any employing
unit® is intended to protect workers who, though dependent upon an
employment relationship for income, and avallable 'for work, may per-
form various tasks around the home or on a self-owned farm when out of
work.

In combination the tests of unemployment serve equally well for the
individual who is totally unemployed without earnings (or with only

such incidental earnings as he can pick up through odd-job or self-
employment) and the individual who has not been separated from his
regular employment but who has had his hours cut and his wages radically
reduced.

Since the distinction between total and partial unemployment is one of
degree, one definition can serve all purposes and the law need not
differentiate between criteria for the determination of total and of
partial unemployment. Different requirements as to filing claims and
registration for work may be necessary in cases of claimants partially
unemployed, totally unemployed, or totally unemployed except for odd
jobs. These, however, are matters of administrative detail, in which
discretion and flexibility are desirable., Matters of this kind are
handled more readily by regulation than by statute. The authority to
promulgate such regulations is to be found in the provisions concerning
‘the filing of claims and registration and reporting requirements.

e e e s WA vee e e MO S e G Ges e e e e e
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Commentary - Section 2

Definitions or explanations of cother tems are included in the sections
where they are used. S8ee, for example, the following in the sections of
the law indicated: f

Administration fund : ' 11(a)
Augmented benefit amount 3(a)
Basic benefit amount - 3(a)
Computation date (experience rating) 8(d)
Dependent 3(e)
Maximum potential benefits 3(c)
Pay roll (experience rating) 8(d)
Qualifying period (experience rating) 8(d)
Qualifying wages : : 3(b)
Reserve percentage (experience rating) 8(d)
Suitable work 4(c)
Weekly benefit amount 3(a)
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BENEFIT FORMULA

The commentary on section 3 is organized as followsi (1) a general
discussion of policies and principles underlying the benefit formulag
(2) an explanation of the five benefit formulas which are included in
the text; (3) some suggested transitional provisions applicable when
benefit formulas ere amended;and (4) some comments on types of formulas
which are not recommended. The following definitions included in sec~-
tion 2 are integral parts of the formulas: benefits, base period,
benefit year, insured work, insured werler, wages, waiting week, and
week of unemployment. See also section 4, Conditions for Receipt of
Benefits, and section 5, Determinations, Notices, and Payment of Bene-
fits,

In outlining the policies and principles which must be ¢onsidered in
consiructing a benefit formula, the various elements of the benefit

formula are presented separately but the intsrrelationship of weekly
benefit amount, qualifying wages, and duration of benefits should be
kept in mind.

The five formulas in the text are presented to illustrate different
techniques, though all use high-quarter wages as the base for' computing
wage loss and, in part, for determining insured status. Such formulas
are in use in the great majority of the States, Each formula has cer-
tain advantages and disadvantages which should be carefully welghed.
Some of the techniques used in one formula could be used with others of
the formulas, as will be pointed out where pertinent. All the formulas
require reports of wages by calendar quarters, though the reports may
be required quarterly, armually (with a uniform base period and benefit
year), or on a request basis after claims are filed.

High-quarter forrmlas have certain bssic weaknesses, however, some of
which are pointed out in the discussion below., The Bureau is exploring
other forwulas which may be used without wage records accumulated in
advance of need.

Since the amount of benefits payable under a State law is & matter for
State determinatiocn, no figures are included in the schedules outlined
in the draft language. However, illustrative figures are included in
the tables in the commentary on thia sectlon. In view of the changes
which occur in wage and employment patterns, it is wize for any 3tate
to review periodically the various elements in the bensfit formula and
to make necessary adjustments im the light of experience.

Weekly Benefit Amount

An unemployment insurence system which relates benslite to individual
claimants! prior wages should provide & differential betwean the
worker's income while working and his benefits while unemployed in
order to preserve the incentive to work. The definition of week of
unemployment (section 2(%)) sets the stage for the measurement and com-
pensation of unemployment in weeks, The unit of payment is the veekly
benefit amount for & week of total uneﬁployment.
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Commentary - Section 3

Vlage base for computing weekly benefits.--One of the most difficult
problems in dratting a benefit formula 1s the selection of the wage
base which will falrly reflect warkers! earning capacity in terms of
weekly wages. The wage base should minimize the effect of previous
unemployment upon the amount of the benefit; otherwise the formula
will require irregularly employed claimants to absorb a higher propor-
tion of wages lost through unemployment than regulerly employed
claimants. It was in recognition of this fact that early unemployment
insurance laws in this country based the weekly benefit amount on full~
time earnings or on an approximation of earnings for full employment.
Later, formulas were developed by which the weekly benefit is computed
directly from the total high-quarter or annual wages without the neces-
sity for determination of a weekly wage. The use of an annual wage
base 18 not recoummended for reasons included in the discussion of
annual wage formulas on page C - 52,

The unit of a calendar quarter as a base for determining the weekly
benefit amount was selected largely because it permitted reporting for
unemployment-insurance purposss according to the pattern of wage report-
ing adopted for the old-age and survivors insurance progran, The high~
quarter formula represented a simplification, compared wita the full-
time weekly wage formulas formerly used, and it afforded for most
workers a reasonabls approximation of a benefit based on full-time
weoskly wages because "that quarter of the base period in which such
wages wore highest® generally represents more thaan fragmentary employ-
ment. In a period of reasonably good employment, the high quarter 1s
& quarter of full or nearly full smployment for most insured workers,.
The resulting benefit amount, therefore, reflects for thess workers,

& Traction of averagse earnings during & pericd of relatively full
employnsnt.

Ewven in a calendar quarter, however, many workers experience some
unemployment, ‘The proportion for whom this will os the cese varies
with general eccnomic conditions and with conditions in given induas-
tries and geographical areas., This fact of uneémployment within the
high quarter must be given consideration in deteramining what fraotion
of high-quarter wages should be compensated. The waekly benefit
amount should not be determined on the assumption that all workers
have had full employment during their high quarter; l.e., the avsrage
weekly wage should not necessarily be assumed to be 1/13 of high-quar-
ter wages.

Proportion of wage loss to be compensated.--If the benefits payable
are to provide real security against the hazard of wewployment, the
vonsfit amount should cover the basic necessitiss of most claimanis
and thelr families without requiring them to resort to reliel or to
reduce substantially their level of living whils drawing benet'its,
Budgetary items which must bs met, whebher or not a worker is
employed, are food and rent, including light and fuel., Over short
periods, purchase of clothing for adults may be deferred ami,in the
case of growing childresn, curtalled. Claimants carnot be expected
to wove to less expensive quarters or to reduce major food costs
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during periods of terporary unemployment. The proportion of wages spent
for those items is, of course, higher for workers with low earnings and
for workers with depandents than for high-paid workers and for workers
without dependents., These facts may be reflected in a weighted schedule
of high-quarter wages which gives low-pald workers a higher proportion
of their wages, aa in formulas A end D and in the provision of additional
allowances for dependents (see page C - 28) &s in formulas A, B, and C.

The fraction or fractions used in the formuls should depend upon the.wage
levols in the State, the proportion of wages that is usially spent for
basic necazsities, and the provisions for dependents' allowances, if any.

Minirum weekly banefit smount.--The application of the high-quarter
fraction to the minimuan awsunt of high-quarter wages required for bene-
fits (sece page C - 30) would ordinarily produce a weekly amount of
bsnafits eo inconascquontiel that 1is payment cannot be justified in

torna of meating ths nesds of uncmployed workers or in terms of the
sdoinietrative exponso involved in processing claims and payments. For
thnt rovesn the lovest amount cf weeckly benafits for total uvnemployment
that any claimsnt may draw is specified; even in a formule which uses

the 2209 fraction of high-quarter wagea throushout the schedule, the .
ainiwn wotkly benofit represents a higher proportion of the high-quarter
wogas3 of the cleimant who barely qualifies for benefits than for othes
clziunats, If tho qualifying amount is a multiple of the weekly benefit,
incrzasing the minimvn weoekly benefit will increase the minimum qualifying
wigesy this pey suton:itically rsoult in the exclusion of workers who have
a beun fide attachmsni to the labor force, If maxinmum potential benefits
ree lirdted to & Practlon of bass-period wages, (sce page C ~33) raising
tha minlawnm weokly benefit without increasing the minirunm qualifying
caount or the duration fraction may dacrease the wesks of benefits for
these who barely qualifly.

Becauss of the wids variation in average wages in the various sectiona
of the country, it is not practicable to recommend a minimum weekly
bensfit emount which would be reasonable for all States. A minimum of
$7 whieh may be appropriate for the lower-wage Stutes would not be
appropriate im a highly industrialized high-wage 3Jtate.

=rdnoum waekly benofit amount.--Tho maximum weekly benefit amount pald
to any individual under the Danofit formula puts a ceiling on bensfits
g0 that high-paid workers will not draw an undue proportion of available
fundg, Tho celling should be fixed sc that benefits for a relatively
hizh percontage of claimants represent the normal percentage of wage:
loss whieh 4t is intended should be coupensated under ths benefit
fornula, The meximum weekly benefit should, therefore, be set so that
not all claimants carning more than the average wage in covered employ-
nent in the Btate would be cut off by the maximm,

If all other ¢lemants of the benefit formula were squal, a relatively
high maximum would be equitable for all workers with the same earnings
erperioncs; regardless of the State in which they worked. Since bene-
fits are reiated to seraings, the low-pald worker would not receive the
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maxiwunm. A high maxdmum, therefore, would be paid to only a few high-
paid workers in a low-wage State and to many workers in a high-wage State,
In either State, the maximum would be paid only to those who had earned
weekly wages well in excess of the maximum weekly benefit,

Rounding of weekly benefit amounts.--~Benefits which represent an approxi-
mation of the percentage of wage loss to be compensated can be provided
in a formula which rounds computed weekly benefit amounts to certain

even amounts. Such rounding makes it possible to set up tables of weekly
benefit amounts by brackets of high-quarter wages and minimum qualifying
wages which simplify administrative determinations on claims, reduce the
rumber of amounts for which payments muat be made, and make the formulas
¢asler for workers to understand.

The rounding of basic benefit amounts is to one-dollar intervals. Inter~
vals of less than one dollar do not permit the agency to achieve the
maxdimum admind strative advantages of rounding. Intervals of more than a
dollar are not desirable since they accentuate wide differences in weekly
benefits payable to workers with only slight differences in their earnings,
If the intervals between benefit amounts do not exceed one dollar, such
differences (which are inevitably associated with rounding) are confined
to fedrly narrow iimits,

‘Ordinarily rounding the camputed weekly benefit amount to the next higher
dollar instead of the next lower or the nearest dollar is desirable for
thenr no c¢lazimant has his computed benefit amount reduced by the rounding.
Formuwlas A4, B,D, and E follow this principle. However, formula C rounds
to the nearest dollar because the emphasis in that formula is on average
woekly wage., (See page C ~ 43).

Dependenta’ allovances.~-Increaging the weekly benefit amount by the
adaition of dependents’ allowances will distribute an additional amount
of benefits to claimants with the greatest proportion of non-deferrable
gaponditures.

Toors ghould be some limitation on the categories of dependents on whose
behalf? ellowances will be paid and on the number of dependents for whom
&y one claimant can receive such allowances. Restricting compensable
dependents to nonworking wives and unmarried children under 18 years of
age would cover the largest group of dependents. However, such a limi-
tation would discriminate againgt other claimants vho carry heavy obliga-
tions for the support of invalids and persons advanced in years. Many
sons and daughters support parents and wives support invalid husbandse

The dependents'! allowances may be cxpressed as a flat amount for each
dependent or &8 a percentage of the basic weekly benefit or of avarage
weekly wage or of high-quarter wages. A flat amount added to the basio
amount for sach dependent will result in a greater proportional augmen~
tation of low benefit amounts than of high amounts. The percentagss
give & higher allowance per dependent for higher-paid workers, who as

& group have more dependents, than they give lower-paid workers,

'C - 28



Commentary - Section 3

If a narrow definition of dependent is used, it may be desirable to
increase the allowance for the first dependent.' If dependents are
limited to children, such an increase is particularly desirable since
most claimants with one dependent child have also a dependent wife,

If the allowance for each dependent is a flat amount, it will probably
be necessary to put an over-all limit on the maximum amount of depend-
ents! allowarces which may be pald to any claimant in terms of a
percentage of basic benefits or of high-quarter or of average weekly
wages, 7To avoid the contradictions of & formula which is stated in such
terms as "$3 for each of three dependents but sugmented benefits shall
not exceed percent of ,® formmlas A, B, and C present depend-
ents! allowances in a table,

Te number of dependents which any claimant supports may change in a
benefit year. However, agency procedures would be greatly complicated
if it were necessary to check on the number of dependents for each
compensable week. To avold the necessity for repeated checks, the
legislation should establish the peri.od for which the initial finding
on the number of dependents is deemed valid, It is recommended that
the determination of the number of dependents made at the time of a
determination of insured status should remain in effect throughout the
benefit year, thus ignoring any changes in the number of a claimant's
dependents. If the number of dependents is not fixed for the benefit
year it is not poesible, st the time of the initial determination, to
state the maximum potential benefits payable to a claimant during a
benefit year,

It 1= possible that both a working father and a working mother, with

the same benefit year or with overlapping benefilt years, could claim

an allowance concurrently for the same child if they are both unemployed
during the same week, unlese there is a provision similar to that found
in the second proviso in section 3(a}. This proviso can be omitted by
States which do not object to such duplicate allowances.

If a State which does not fix the number of dependents for the benefit
year wishes to prevent the payment of concurrent allowances for the

same dependent to more than one claimant, the statutory limitation with
respect to any week should be in terms of the parent actually having
custody of the child or actually providing sole or principal support
rather than an automatic award of the allowance to the father, If, how-
ever, the number of dependents in a family is greater than the number
for whom dependents’ allowances may be paid, provision should be made

to permit & second clalmant in the family to clalm addltional dependents,
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he addition of dependents' allowances necessitates consideration of
all elements of the benefit formula. Care must be' taken that the
qualifying requirements and duration of benefits do not operate to the
disadvantage of claimants with dependents. Qualifying requirements, if
a multiple of the weekly benefit, should be in terms of basic, not aug-
mented, weekly beneflit amounts. Moreover, provision for dependents!
allowances should not reduce the number of weeks of potentisl benefits
payable to claimants who have dependents; instead the potential annual
benefits should be computed in terms of a multiple of the augmented
benefit, or the dependents' allowances should be outside the duration
formula, and should be added to the basic benefit whenever a claimant
has a week of compensable total or partial unemployment. At the same
time care'must be taken that the total amount payable in a benefit year
to claimants with deperdents ia not zo great, in relation to the qualify-
ing amount, as to lead to public criticism of the program,-

The partial earnings limit for determining the existence of partial
unemployment should be expressed as the weekly benefit amount, excluding
the dependents' allowance., To use th> augmented payment as the partial
earnings limit would permit a claiman: with dependents who had only a
slight drop in hours of work to qualify for partial benefits, This does
not appear to be equitable or reasonable, Also it would make it diffi-
cult for employers to participate in initiating claims for partial bene-
fits. Of course, when benefits are paid to partially unemployed workers
with dependents, the full allowance for dependents is added to the partial
benefit.

It is generally agreed that payments made on behalf of a claimant's depen-
dents ahould not be charged against an eaployer's account where the
experience-rating formula provides for benefit charging. Provision in a
Stats law for exclusion of these payments from the charges to employers!
experience-rating accounts would not conflict with the requirements of
section 1602(a)(l) and (3) of the Federal Unemployment Tax Act.

Qualifying Wages or Employment Requirement

Since unemployzent insurance is intended to provide banefits for workers
who havs been recently attached to the covered labor force and. are
guffering a wage loss by reason of their unemployment, no benefits should
be paid to individuals whose service in covered employment is inconsequen-
t1al, Other forms of social security will more satisfactorily meet the
needs of persons who have had only fragmentary wages or employment.

form of qualifying requirement,--The statutory fom of the requirement for
& minimuws amount of previous covered employment or wagas in & specified
prior period to demonstirate attachment to the labor force varies. It may
be expressed as a mumber of wesks of employment in the bass period, a

flat dollar amount of wages, an amount of wages varying with the indivi-
duai's weekly bensflt amount, a specified distribution of sarnings over the
quarters of the base period, or a combination of these requirements. For
grample, & qualifying requirement in terms of wesks of employment usually
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includes a requirement of minimum wages per week of employment or of total

wages in the weeks of employment or in the base periocd. Since time is the

best measure of prior attacnment to the covered labor force, the qualifying
formulas in terms of wages attempt to approximate the desired length of

- employment which will indicate attachment to the labor force.

Because the draft provisions included here, like most State laws, use wages
as a test of claimants' attachment to the labor force, the discussion here
is principally in terms of qualifying wages rather than of weeks of employ-
ment. Because the draft provisions emphasize uniform duration of benefits
for all eligible claimants (see page C - 33 ), a flat qualifying reqeire-
ment, which would entitle any covered worker who earned at least a minimum
anount of wages in his base period to some benefits, has not been included,
Even with variable duration, a flat qualifying amount la undesirable in
that it is inequitable as between low-wage and high-wage claimants, since
1t may require only a few weeks of employment for high-paid workers and
many weaks of employment for low-paid workers, .

Multiple of the weekly benefit amount.~-A qualifying wage requirement in
terms of a multipls of the claimant's weekly benefit, used with a high-
quirter benefit formula in many States, is incoiporated in formula E.

For claimants with more than one quarter ‘s employment in the base period,
the high quarter is ordinarily a quarter of substantial employment; the
 multiple of a benefit amount based on that quarter serves as a fair test
of length of employment. If the multiple that qualifies is larger than
the high-quarter fraction that determines the weekly benefit amount, all
insured workers except those at the maximum will have had some base-
period employment outside the quarter of highest wages. To ensure that
no claimant qualifies by earning in only one quarter the required amount
for the maximum wesekly benefit, the draft requires that all insured workers
must have earned wages in at least two quarters of the base period.

¥ultiple of high-quarter wages,--Another method of requiring some distri-
ution of employment is a qualifying formula irn terms of a multiple of

the high-quarter wages, Formulas A,B,C, and D provide for 1-1/2 times

the high~quarter wages at the midpoint or top of & claimant's wage bracket.
To require 1-1/2 times each claimant’s high-quarter wages would be admini-
stratively more complicated.

A multiple of high~quarter wages is best adapted to & weighted formulaj
1t automaticslly extends the welghting of the high-quarter fraction to
the qualifying requirement. In contrast with & weighted formula, a
multiple of the weekly benafit amount would require a larger proportion
of high-quarter wages outside that quarter for claimants at low bemefi%
levels than for those at the higher bensfit lsvelss '

Amount of cualifylng wages.,--In setting the minimum sweunt of qualifying
wages required in any §%§t@ythe number aand proportion of covered worksers
who would be excluded by any proposed minimum qualifying requirement and
the occupations and industries in which they work should be taken into
consideration, Ths interaction of the various parts of the benefil
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formula and the type of base period and the inclusivene

provisionas should also be considered. It is generally zgcgét:getﬁZZBZise
qualifying provisions should screen out seasonal workers and other workers
who do not have employment in more than one calendar quarter. It 'is recog-
nized too that criticism of the program can be avoided by making certain ¢
that the minimum qualifying requirement exceeds the maximum potential bene-
fits of the claimant with minimum qualifying wages and with maximum
conipensable dependents. In comparing minimum qualifying wages and maximum
potential benefits, however, it should be remembered that most insured
workers have base-period wages in excess of the minimum qualifying amount,

Step-down provisions.~--The rigidities arising from the division of earn~
ITngs Into calendar quarters may result in making some workers eligible
and others ineligible with the same amount of base-period employment and
wages, If the quarter of highest wages includes unusual wage payments
such as annual bonuses or extensive overiime, a qualifying requirement
based on high-quarter wages directly or indirectly (through a multiple
of the weekly benefit amount) may be high in relation to normal earnings
and way exclude from benefits individuals with considerable employment
outside the high quarter.

Accordingly, all the formulas incorporate a corrective device that has
been adopted by some States to permit individuals to qualify when thelr
high-quartsr wages are disproportionately high or when the accident of
rounding raises ther qualifying amount to a level which makes them inelig-
ible. An individual who is found ineligible under the normal qualifying
provision may be found eligible for a lower benefit amount if his base-
period earnings equal or exceed those required for the lower benefit.

A claimant who has not earned, for example, 30 times his rounded benefit
amount may be found to have earned 30 timss the next lower benefit amount.
Usually this special step-down provision permits dropping back only one
benefit amount. Under some circumstances further step-down might be
desirabls; in such cases, the qualifying requirement should be so cor-
rélated with the weekly benefit formuls, that all claimants have to have
goma enployment outside the high quarter,

Sincs a weighted high—quarter formula gives lower-pald warkers higher
weoekly benefits in proportion to earnings, the use of a uniform multiple
of ihe weokly benefit amount will require lower-paid workers to have more
weoks of employment outside the high quarter to qualify than higher-paid
workers., With.such a formula, a step-down provision is especially needed.

Maximgm Potentlial Benefits in & Beneflt Year

The totel amount of benefits payable to any claimant in & beuefit year

43 limited for actuarial reasons and for reasons of policy. A4n insurance
progrem could nob carry the burden of the full duration of each insured
worker's unsmployment in & major depresalon; other and more drastic
pepedios are needed at such a time., Morsover, unemployment benefits are
ot a satisfactory solution of the problems of the individual worker whose
unesploymsat in normal times continues for long periods.
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Within the maximum limitation of the law, the number of weeks of total
unemployment which are compensable should be uniform for all insured
workers. Although a claimant's weekly benefit varies in relation to his
prior earnings, the number of weeks for which he may receive benefits
need not depend upon those earnings. Duration of unemployment does not
necessarily vary directly with wage levels and the duration provisions
in a social insurance program should not favor high-paid or steadily
employed workers. Indeed, an individual who has less steady employment
in his base period is likely to be unemployed as long as, or longer than,
the individual who had little or no unemployment in his base period., Uni-
form duratior: favors the eligible warkers who are currently in greatest
need of the protection of the program, regardless of the extent of their
past employment.

The potential duration should not only be uniform; under reasonaﬁly normal
conditions it should be long emnough to permit the payment of benefits to a
high proportion of claimants for the full duration of their unemployment.
Twenty-six weeks of benefits is generally accepted as a long enough period
to satisfy this goal. The present State funds make the 26 weeks an actu-
arial possibility in practically all States. In ordinary times benefit
costs do not increase proportionately as statutory duration is increased,
The first few weeks of benefits cause the greatest drain on the fund since
most workers are unemployed for short rather than for long periods of time.
As the statutory duration is increased, each added week results in the addi-
tion of a smaller proporiion of total benefit costs.

Since the total dollar amount payable to claimants varies with the weekly
benefit amount, the amount is usually expressed in terms »f the number of
weeks of total unemployment during which a worker can continue to draw
benefits 1f he remains unemployed and otherwise eligible, i.e., the indi-
vidual's maximum potential benefits in a benefit year represent a speci-
fied multiple of his weekly benefit amount. The multiple used in the
11lustrative tables is 26. Actually the amount represented by the
multiple may be spread over more weeks of unemployment if the claimant

is partially unsmployed for some weeks,

A State, which is interested in keeping qualifying wages low and making
benefits available for workers who would not meet the requirements in
the formulas for uniform duration, may wish to retain duration varying
with base-period wages., Such a formula would provide maximum potential
benefits equal to a gspecified proportion of base-period wages up to a
specified maximum number of weeks of benefits. It could be formalized
into a schedule of specified amounts of maximum annual benefits for
specified amounts of base-period wages.

In devising a formula for variable duration, attention should be given

to the followlng principles. The minimum duration provided for any
eligible claimant should be substantial, to justify bringing claimants
into the system. Substantiai minimum duration may be achieved by giving
each claimant a reascnable fraction of his base-period wages--1/2 or 2/3--
if the minimum qualifying wages are set in appropriate relation to the
wage levels in the State and to the minimum weekly benefit. Formulas B,

/
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D, end E yield a mintaum duration of 1.5 weeks or more. 1if the formula
dces not automatically yleld an adequate minimum duration, a substantial
minioum number of wecks may be provided by statute. Formulas A and C
provide for raising minimum computed duration to 15 weeks. It is very
important that the maximum potential number of weeks should be attain-
able by claimants at every benefit level. A duration fraction so
illiberal that only some claimants in the highest benefit brackets can
receive the maximum weeks of benefits--i.e., claimants who earn in a
base period more than four times the high-quarter wages required for
the meximum weekly benefit amount--would defeat the purposes of the
program,

Payment for a Week of Unemployment

The payment of benefits for weeks of unemployment (defined in section
2(t) in terms of earnings of less than the weekly benefit amount)
includes what have been called total and partial unemployment. No allow-
ance of earnings in excess of the weekly benefit amount is provided in
determining when a worker is partially unemployed, To conslder workers
"partially unemployed" when they earn more than their weekly benefit
amounts would result in the anomaly of having partially unemployed work-
ers unabls to qualify for partial benefits when their partial earnings
minus the earnings bonus are no less than the weekly benefit amount.

For example, if the partial earnings limit were set as the weekly
benefit plus $4, a worker with a £10 benefit would be "partially unem-
ployed® when he earned §l4 or less in a week of less than full-time
work., His benefit, howvever, for a week in which he earned more than

213 would be $10 - (%14~-84) or O.

All formulas, however, provide an earnings allowance in the computation
of benefits for a week of partial unemployment. The "bonus™ for accept~
ing part-time work should be great enough to provide an incentive to work,
and should cover the norwal additional expenses of lunch and carfare, '
Tnis allowance is %5 in wages for covered or non~coverzd work. All the
formilas provide for rounding to the next higher dollar if the computed
benefit for a week of partial unemployment is not in dollar amounts.

Tho provision results in a minimum payment of & for a week of partial
wnenployment for a claimant without dependents and $6 plus the depen-
dents! allowance for a worker with dependents.

An alternative method of rounding which has been used in a few States

has been found to have administrative advantages. Under these formulas,
earnings of less than half the weekly benefit amount are disregarded and
claimants with such earnings receive a full weekly benefit; earnings of
lseg than the weekly benefit amount but more than half of it are rounded
down to one~half the weekly benefit amount and claimants with such earn~
ings receive one-half tho weekly benefit amount, These formulas simplify
control on total benefits payable and charging benefits for experience-
rating purposes. The following language substituted for sectiom 3(d)
would accomplish the purpose:
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"3(d) Benefit for a weck of unemployment.--Any insured worker
who is unemploycd 1n any week as defincd in section 2(t) and
who meets the ccnditions of eligibility for benefits of section 4
shall be paid with respect to such week an amount equal to his
basic weekly benefit amount (plus his dependents' allowance if
he has dependents) if the wages payable to him with respect to
such week are less thah one-half of his weekly benefit amount;
if the wages payable %o him with respect to such week are one-
half or more than half of his weekly benefit amount, he shall
be paid a benefit equal to one-half his basic weekly benefit
amount (plus his dependents' allowance, if he has dependents).
Such benefit, if not a multiple of $1, shall be computed to the
next higher multiple of $1."

The Five Formulas

These general primciples are illustrated in the five benefit formulas of
section 3. V¥While the formulas differ, they have certain features in com-
mon, All five formulas use high-quarter wages as the base for computing
wage los3; all include a minimum and maximum weekly benefit amount.

Three of tie formulas augment the basic benefit with dependents' allow=~
ances. All the formulas round the basic amounts between the minimum

and the maximum in flat dollar amounts and the tables in formulas A B,
and C follow the same procedure with augmented benefits,

Al} five formulas include a qualifiying wage reQuiranent incorporated

in the definition of insured worker which is intended to admit to
benefits only individuals who have been attached to the covered:labor
force. If the formula includes dependents' allowances, the allowances
are outside the qualifying formula so that claimants with dependents
may qualify on the same basls as claimants without dependents. All
formulas require a substantial amount of wages in more than one quarter
of the base period in order to justify the recommended uniform substan-
tial duration of benefits for all eligible claiwants. None requires an
arbitrary amount of wages in the high quarter, in any one quarter out-
side the high quarter, or in any recent quarters; such provisions
introduce into the test of attachment to the labor force rigidities
which may affect certain groups of workers inequitably. ALl five
formulas includs a step~down provision under which an individual who

is found not to be an insured worker under the normal qualifying pro-
vision may be found to be insured for the next lower benefit amount

if nis base-period wages equal or exceed those required for the lower
benefit.

All five formulas include uniform potential duration for all eligible
claimants equal to 26 times the basic weekly benefit amount, i,e., for
a maximun smount of benelits equal to 26 weeks of benefits for total
unewployment.. For individuals whose unemployment includes weeks of
less than total unemployment, the sctual weeks of benefits may be more
than 26. The formulas with dependents'! allowences keep the allowance
outside the duration {ormula either by providing for 26 times the
auguented benefit amount or for the payment of dependents'! allowances
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for each weck for which benefits are payable for total or partial unen-
ployuwent. Each of the formulas includes also an alternative formula
for duration varying with base-period wages with a minimum duration for
claimants vho barely qualify equal to at least 15 weeks of benefits for
total unemployment. ‘

All five formulas include provisions for payment of benefits for weeks
of unemployment, defined to include weeks of partial as wsll as weeks of
total unemployment.

The formulas in the draft bill which are diacussed below are illustrative
of different principles as follows:

Formula A, A weipghted high-quarter schedule with a schedule of
dependents?! allowances expressed in terus of augmented
benefits. .

Formula B. A uniform fraction of high-quarter wages with depend~-
ents! allowances of $3 per dependent within desired
limits on augmented benafits; deperdents' allovances
additional to basic weekly and annual benefits,

Formula C. A uniform fraction of high-quarter wages with augmented
benefits equal to 60-70 percent of average weekly wages,
according to the number of dependents; emphasls on aug-
mented dependents' allowances as in formula A but with
basic and augmented benefits on same percentage basis
at all wage levels, and with cansistently larger
allowances for the first dependent.

Formula D. A weighted high-quarter schedule.
Formula B, A uniform fraction of high~-quarter wages,

(Benefit formula A: welghted high-quarter
schedule with schedule of dependents' allowances)

This formula emphasizes the augmented benefit, i.e., the basic benefit
plus dependents! allowance for claimants with dependents. 'The basic
benefit is paid to the claimant without dependents and is used in the
determination of the existence of partial unemployment. It would be
uged also if a State which charges benefits pald to employers' accounts
had & provision to omit charges for dependents' allowances. Since both
the basic weekly benefit amount and the dependents' allowances ara
weighted, the formula requires tabular presentation.

(a) Weekly benefit amount.-~Formula A recognizes the facte that, as
earnings increase, a smaller proportion of income goes for living
expenses which cannot be deferred during a period of unemployment and
as the number of dependents increasss, a larger proportion of income is
requirsd to pay for food and living quarters and to mwaintain an adequate
standard of lidving, ‘
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Commentary - Section 3(a) (Benefit formula A)

In the illustrative schedule (tablie 1), the basic benefit payment for
the claimant without dependents varies from $7 to $30, from 5 percent
of minimum high-quarter wages ($160) for the claimant with the $8 basic
benefit to 3.8 percent of high-quarter wages for the claimant with the
minimum earnings ($781.50) required for the maximum $30 benefit. The
wage-class interval varies by fifty-cent intervals from $23 in the 48
basic-benefit bracket to $33.50 in the $29 basic-benefit bracket. The
higher the wage levsl, the larger the amount of high-quarter wages
required to qualify for $1 more in basic weekly benefits. The lowest
bracket is not comparable because the minimum high-quarter wages are one-
fourth of the base-period qualifying wages; the highest bracket is not
comparable becausge it is open-end.

Table 1

Weekly benefit amount, weighted schedule of high-quarter wages
with schedule of augmented benefits for claimant with one,
two, and three or more dependents, and qualifying wages
computed as one and one-half times high-quarter wages 1/

Highe “Baslc ~ Augmented weekly beneflt amount  Winimum
quarter woekly 1 depend= 2 depend- 3 or more qualifying
wages benefit ent ents dependents wages
(Column A) (Column B) (Column C) (Columm D) (Column E) (Colummn F)
$ 60.00-159.99... § 7 $9 $9 $9 $ 20
160.00-182.99... 8 10 10 10 ' 27
183,00=206449 ... 9 11 11 11 310
206,50%2K 1649 v 10 12 13 13 ' 346
230650254499 s 11 13 14 14 382
2554002279699 ... 12 14 15 16 420
2%.00"%50&9 co® 13 15 16 17 ' 458
305450~33064%¢ . s 14 16 17 18 497
331.50=357:.99. .. 15 17 19 20 537
358,00=384499. .. 16 18 20 22 577
3850041264900 e 17 19 21 23 619
412450440649 000 18 21 23 25 661
440450045899 ¢ 4 o 19 22 24 26 03
l&@ 000“49 7099 ve 20 23 26 28 74-7
498,00-527649 .. o 21 24 27 30 o1
527450=557649 s 0 6 22 26 29 32 836
557e50=587:99. ¢ ¢ 23 27 ‘ 30 33 882
588.00=618,99... 24, 28 31 34 928
61G,00=650049. .0 25 29 33 36 976
650450682049 . 40 26 30 34 38 1,024
682,50e714:99. .. 27 32 36 40 1,072
TL5600=747a99 . o 28 33 a8 42 1,122
7[0»8000‘“781049- X 29 31& ” 43 1’172
40 45 1,223

781.50 or mors,. 30 35

1/ One and one-half times upper limit of high~quarter wage bracket,
rounded to the nearest dollar; step=down provision included in
formula,
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Commentary ~ Section 3(&) (Benefit formula A)

In table 1, dependents' allowances vary from $2 to 45 for the claimant

with cne dependent, from §2 to $10 for the claimant with two dependents,

and from $2 to $15 for the claimant with three or more dependents,

Because the basic benefit is weighted in favor of workers in the lower

wage brackets and the highest augmented benefit is leass than the average
weekly wage in the high quarter (at all wage levels except the minimum),

the dependents' allowance is small in the lower wage brackets, It ia

only §2 for those with basic benefits of 37 to ¥ regardless of the num-~

ber of dependents. Only beneficiaries entitled to a weekly basic benefit of
$12 or more receive any allowance for the third dependent.

Augmented benefits for claimants with one dependent vary from §9 to $35,
those for claimants with two dependents, from $9 to $40 and those for
claimants with three or more dependents, from $ to $45. The augmented
benefits range from 8l percent of the minimum average weekly wage in
the high-quarter required for the £10 augmented benefit ($12.31) to

75 percent of the minimum average weekly wage required for the $45
augmented benefit ($60.11).

{b) Qualifying wages.--With a weighted schedule of high—quarter wages
and uniform potential duraticn, the qualifying wages must be set in
consideration of the maximum augmented annual benefits at each wage
level. The formula suggested here is one and one~half times the upper
limit of the high-quarter wage bracket ($240 for the $7 basic benefit
up to $1,223 for the $30 basic benefit; for this purpcse a normal
interval is assumed for the open-end maximum bracket), with a provision
that a claimant who cannot meet that requirement but can qualify for
the next lower limit shall be eligible for the lower amocunt. A quali-
fying wage requirement in terms of a multiple of the basic weekly
benefit is not appropriate with a welghted formula; it would offset
the advantages given to the low-wage claimants by the weighted sched~-
ule and a high multiple would have to be used to justify 26 weeks of
duration at many of the higher levels. A flat qualifying wage which
would permit claimants with earnings above the minimum to qualify on
one quarter's wage credits would not justify 26 weeks duration of
beneflits, With varliable duration, a flat qualifying amount would
cancsel out the objectives of the weighted schedule and would reduce
minimum potential weeks of benefits payable at the higher wage levels,

(c) Maximum potential benefits: uniform duration.~-Uniform potential
duration of benefits for all eligible claimants is provided in the
formula. Table 2 indicates the maximum augmented benefits at each
benefit level for claimants with specified numbers of dependents. The
26 weeks of potential benefits for totally unemployed workers amount
to a total of $182 to §780 for the claimant without dependents, §$234
to $910 for those with one dependent, $234 to $1,040 for those with two
depsndents, and $§234 to $§1,170 for those with three or more dependents,
Such a provision of 26 times the individual's weekly benafit may be
sxpressed also in & simple text statement comparable to that in
formuia E,
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Commentary - Section 3(c) (Benefit formula A)

The provision of 26 times the basic benefit for:all claimants, with
dependents' allowances in addition for each week of unemployment,
illustrated in the second formula, could be used with a weighted

In that case the emphasis would be shifted from
sugmented benefits to dependents' allowances; table 1, for instance,
would preseht dependents! allowances rather than augmented benefits
in columns ¢, D, and E and it would be impossible to present table 2
or to make any definite statement concerning maximum potential bene-
fits for claimants with dependents (see page C - 42). :

formula if desired.

Table 2

Maximum potential benefits in a benefit year, 1/ weighted schedule

with dependenta' allowances, by number of dependents and
basic weekly benefit amount

~ Basic Maximum potential benefits for claimant with
weekly No depend- 1 depend- 2 depend- or more
benefit ents © ent ents dependents
(Column A) (Column B) ~(Solum C) (Colwmm D) (Column E)
* 7..0&0.00. 3182 &34 ‘ 234 s 2310
800.000.00 208 260 2&‘ ' 260
9..00 eoee 234 286 286 286
10siececeses 260 312 338 338
11.0-0...00 286 338 36[, 364
1200.0.006. 312 364 ”0 416
13eecosnces 338 0 416 442
14000-000.0 364 416 442 468
ls...-.-.-. 390 442 494 ) 520
160evananss AL 468 520 572
17¢escnnces 442 494 546 598
18....00-.. 468 546 598 650
1900.-.-000 1094 572 624 676
204 00ce0ase 520 598 676 728
21'.00.0000 546 624 7012 780
22¢i0s000ns 572 676 754 832
23...0..-.0 598 702 780 858
240...00.00 624 728 806 884
'25.ocooooo. 650 754 858 936
2660000s0se 676 780 884 988
27.00. 4'.0'0 702 832 936 1,040
P2 - R, 728 858 988 1,092
29.oc-otoo. 7510 884 1,014 1,118
300.00-000- 780 910 1’040 1,170

1/ Computed as 26vtimes the basic and augmented weekly benefit amounts.

(¢) Maximum potential benefitst

variable duration.-~An alternative

provision for maximum potential beneflits varying with base-period wages
is included for States which believe that uniform potential duration is
too liberal in terms of the minimum qualifying wages for each benefit
The fraction used is one-half base-period wages, one of the most

level.
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Commentary - Section 3(c)‘(Benefit,formu1a A)

liberal fractions used in the States, and the total amount of benefits
i8 rounded in terms of the individual claimant's weekly benefit amount
with an over-all limit of 26 times his augmented weekly benefit amount,
A statutory minimum duration of 15 times the individual's benefit amount
is provided since the arithmetic of the illustrative table would produce
computed benefits of less than 14 weeks for all claimants with maximum
dependents who barely qualify for their weekly benefit amounts.

If variable duration is used, the augmented weekly benefit amounts could
be increased somewhat, particularly for the lower wage brackets, because
variable duration would eliminate any possibility that the potential
annual benefits would exceed the qualifying amount. The effective limi-
tation on the augmented benefit amounts would then be the maximum per-
centage of the average high-quarter weekly wage that is considered to

- allow an fncentive “to work,

(d) Benefit for a week of unemployment .--With week of unemployment
defined (section 2(t)) as a week in which the wages payable to a claimant
are less than his basic weekly benefit amount, all claimants with the
same base-period wages will have the same partial eammings limit, regard=-
less of the number of their dependents, The amount of their benefits for
a week of partial unemployment will, however, vary as do payments for a
week of total unemployment because earnings for the week (in excess of
$5) are subtracted from the augmented benefit amount. This provision
means that all payments for a week of less-than-total unemployment will
include the full dependents' allowance.

(e) TCefinition of dependent,-~The definition of dependent is drafted
to include the family members most cormonly dependent upon the income
of covered workers, It is important that it be drafted in terms of the
responsibility for the support of others which many claimants, whether
men or women, wust meet,

The definition includes unmarried children under eighteen, living with
the claimant or receiving regular support from him; a nonworking wife
living with or receiving regular support from the claimant; a working
woman's husband, if wholly or mainly supported by her; a child eighteen
or over or a married child, or a parent or parent-in-law, if wholly or
mainly supported by the claimant; and any other person who is living
with the claimant and wholly supported by him, Stepchildren and step-
parents are included within the definition. The definition lists
dependents in descending order of the claimant's responsibility for
their support, so that if a State wishes to adopt a less comprehensive
definition, it could conveniently cut it off at any semicolon.

hs dralted, the determination of the number of dependents as of the
effective day of a notice of insured status remains in effect through-
out the bsnefit year, thus ignoring any changes in the number of a
claimant's dependents. Since most claimants draw benefits during only
one gpell of unemployment in the benefit year and duration is limited,
it 48 ressonable to anticipate that relatively few changes in the number
of dependents will occur in the period in which benefits are payable,
Accordingly, thesinequities which will arise because of this policy will
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Commentary - Section 3(e) (Benefit formula A)

be limited. With emphasis on the augmented benefit in this formula and
maximum potential benefits in a benefit year computed as a multiple of
the augmented benefit, it would be difficult to incorporate weekly
changes in the number of dependents.

(Benefit formula B: a uniform fraction of high-quarter
wages with dependents' allowances additional)

This formula emphasizes dependents' allowances additional to basic benefits
for purposes of weekly benefit and maximum annual benefits,

(a) Weekly benefit amount.--Formula B computes the basic benefit for all

. workers between the minimum and the maximum as one twenty-fourth of high=-

" quarter wages rounded to the next higher dollar, and adds dependents'
allowances within the desired 1imits on augmented weekly benefits (in
relation to average weekly wages) and on maximum annual benefits (in rela-
tion to qualifying wages). It is presented in a table because of these
limitations on dependents' allowances and because the qualifying wage is -
computed for each wage bracket rather than for each claimant, The basie
benefit in the illustrative schedule (table 3) varies from %7 to $30. All
claimants with one or more dependents get at least a $3 allowance; those
with basic weekly benefits of $11 or more get something for the second
dependent and those with basic weekly benefits of $16 or more, a full %3
allowance for the second; those with basic weekly benefits of $19 or more
get something for the third dependent and those with $24 or more, the

full $3 allowance for the third. Dependents' allowances for the claimant
with one dependent are always $3 per week; for the claimant with two depend-
ents they vary from $3 to $6; for the claimant with three or more depend-
ents, from §3 to . Augmented benefits for the claimant with one
dependent thus vary from $10 to $33; for those with two dependents, from
$10 to $36; and for those with three or more dependents, from $10 to $39.

This formula includes a schedule which is simpler in construction than
the first formula and a minimum dependents' allowance which is more than
a token allowance. It provides less adequately, however, for the claim-
ant without dependents in the lower half of the schedule; in a State in
which claimants in the lower brackets ordinarily have no dependents, the
weighted schedule of the first formula would work to the advantage of the
majority of them,

As in the first formula, the maximum augmented benefit is less than the
average weekly wage in the high quarter at all wage levels except the
minimun., It varies from 85 percent of the minimum average weekly wage
required for the #11 augmented benefit ($12.92) to 73 percent of the
minimum aversge weekly wage required for the $39 augmented benefit

($53.54).

(b) Qualifying wages.--Under this formula also, a flat qualifying wage
would preciude substantial uniform potential duration of augmented bene-
fits., A fixed multiple of the weekly benefit amount could be applied at
all wage levels but it would require close to 40 times the basic weekly
benefit if 26 weeks of augmented benefits is not to exceed qualifying
wages. Thorefore one and one-half times the upper limit of the high-
quarter wage bracket i1s used in,this formula also and a step-down pro-
vision 1s included.
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Commentary - Section 3(b) (Benefit formula B)
Table 3

Basic weekly benefit amount figured as one twenty-fourth 1/ ot
high-quarter wages with schedule of dependents' allowances
for claimant with one, tw, and three or more depend-
ents, and qualifying wages computed as one and one-

half times high-quarter wages 2/

High- Basic TDependents' allowance for W nimmn
quarter weekly 1 depend- <2 depend- 3 or more qualifying
wages benefit ent ents dependents wages
(Column A) (Column B) (Columm C) (Column D) (Column E) (Column F)
$ 63,00-168,00.0, $7 $3 $3 $3 $ 252
168001‘"192 .00 [ X X 8 3 3 3 288
’ 192501"216.%. o0 9 3 3 3 324
216 oOl‘240.%a oo 10 3 3 3 360
2,0,01-264.00... 11 3 4 4 96
2064.,01-288,00,40 12 3 4 4 432
288001"312 0000 X 13 3 4 4 1068
312 001-3360(X)0 X 14- 3 ) 5 5 504
336,01=360,000 44 15 3 5 5 540
360.01’3&-&. .o 16 3 6 6 576
384.01"1008000o Y ) 17 3 6 6 612
w8o01‘432c00. ve 18 3 6 6 648
432.01"456.000 .o 19 3 6 7 68/9
456.01"480 .00 age 20 3 6 7 720
480 001-5040000 o 21 3 6 8 756
504.01"528.00. o0 22 3 6 8 ! '/92
528.01-552,004 ¢4 23 3 6 8 828
552,01=576,00, 4. 24 3 6 9 864
576,01-600.00.., 25 3 6 9 900
600,01-624,00. ¢4 26 3 6 9 936
62£,401~648,00.0 4 27 3 6 9 972
648001"672 amo [ XY 28 R 3 6 9 1’008
672,01-606,004.. 29 3 6 9 1,044
696,01 or more.. 30 3 6 9 1,080

l/ Rounded to next higher dollar.
%/ One and one-half times upper limit of high-quarter wage bracket;
step~down provision included in formula,

{c) Haximum potential benefits: uniform duration,~-The uniform poten-
tial amount 0@ benef{ts In a benelit year included in this formula is
26 times the claimant's basic benefit with the dependents' allowance
additional for each week of benafita whether for total or partlial unem-
pioyment. For most claimants who experience only total unemployment in

& benefit year, the maximum potential benefits are 26 times the augmented
benefit.- Howaver, the benefit balance due any claimant is kept in terms
of the basic.amount payable, When partial benefits are paid, the total
basic benefits may cover more than 26 weeks, with the full dependents!'
allowance being paid for each such week. For a worker who exhausts his

C - 42



Commentary - Section 3(c) (Benefit formula B)

benefits after having had weeks of partial unemployment, miximum poten-
tial benefits would exceed 26 times the augmented benefit. This formula
has the disadvantage of making it impossible to state the maximum poten-
tial benefits in a benefit year for a partially unemployed claimant at
the time of the determination of his benefit rights, If this seems
important, the uniform duration formula in “he first benefit formula
could, of course, be substituted.

(¢) Maximum potential benefits: variable duration.--In keeping with
the idea of this formula that dependentas' allowances are always addi-~
tional to basic benmefits, the formula for variable duration computes
the total amount of basic benefits as a fraction of base-period wages
up to 26 weeks of benefits and adis dependents' allowances for each
week of unemployment, total or partial. With this provision it is not
necessary to specify & mirdmum duration since the qualifying wages sug-
gested will automatically yield 18 weeks of benefits,

It would, of course, be possible to use in this formula the varlable
duration provision of the first benefit formula which includes
dependents' allowances in the duration formula. If augmented annual
benefits were a fraction of base-period wages, the qualifyin; wage
could be reduced to 30 or 36 {or some figure between) times the basic
benefit amount. Particular attention would have to be given to the
minimum duration. Potential benefits equal to one-half base-period
wages with 30 times the basic benefit as qualifying wages would yield
a minimum duration of 15 weeks for the claimant without dependents but
only 11 weeks for the claimant with the maximum dependents' allowance
at his wage level.

(d) Benefit for a week of unemployment.--The provision is the same as
for formmia A and the comments made on page C - 39 a&apply here also.

(e) Definition of dependent,--The same considerations apply as with
formuia h. inasmuch as under this formula the dependents' allowance

18 & more substantial proportion and the basic benefit a smaller pro-
portion of the augmented benefit for the iower wage levels, it is even
moré important to include as dependents the typss of persons who are in
fact deperdent on the wages of women, who are more likely than men to
be eligible for the lower benefit amounta, :

(Benefit formula Cs & uniform fraction of high-quarter
weges with augmented benefits generally equal to 60,
65, and 70 percent of average weekly wages)

This formula, liks formula A, emphasizes the augmenisd benefit amount.
The basic benefit is a uniform proportien of high-quarter wages but a
smaller proportion than in formula B--one iwenty-sixth of high-quarter
wages rounded tw the nearest dollar. This smaller basic benefit makes
poseible more liberal dependents' allowances than formula B within the
over-alil limits on benefits in relation to qualifying wages. At all
levels the dependents' allowances are the same proportion of the average
weekly wage {assumed to be one~thirteenth of high-quarter wages rounded
to the nesrest delilar).
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(a) Veckly btenefit amount.--The illustrative table 4 provides basic
benefits of w7 to %30, and dependents' allowances varying from $1 to

26 for one dependent, $2 to 9 for two dependents, and $3 to $12 for
three or more dependents. Thus the augmented benefits are §8 to $36

for claimants with one dependent, $9 to 83 for claimants with two depend-
ents, and $10 to $42 for claimants with three or more dependents. ’

Table 4

Basic weekly benefit amount figured as one twenty-sixth of high-
quarter wages, with augmented beénefits equal to 60 percent of’
average high-quarter weekly wage l/ for claimant with 1
dependent; 65 percent, with 2 dependents; and 70

percent, with 3 or more dependents

Hgh- Basic Rugmented weekly benefit amount 2/ Minimum
quartsr weekly 1 depend~ 2 depend- 3 or more Qqualifying

 pages benefit 2/ ent ents dependents  wages 3
{Column A) (Column B) (Column C) (Column D) (Column E) (Column F
195400-220099¢ ¢ 8 10 10 11 312
221.,00-21-'»6 0990 oo 9 11 12 13 351
247.00-272-99 (XX ] 10 12 13 14 390
273000'298-99. [ 2 J ll 13 “ 14 15 ‘29
299 .00-324. 99:. o 12 14 16 17 468 .
325,00-350.99. .4 13 16 17 18 507
351000"3760990 ee 110 17 18 20 546
403 000-428 099 eve 16 19 21 22 ) 624.
429400=454.9% 00 17 20 22 24, 663
455000"480.990 . 18 22 23 25 7702
481,00-506.99 ¢ e o 19 23 25 27 y[AS
5070 00-532 699 eve 20 24» 26 28 7&
533600~558499¢ 4 21 25 27 29 819
559 .00-584.99. 40 22 26 29 31 858
585000“‘610t990 e 23 28 30 32 997
611.00-636699 444 24 29 3 34 936
637.00-662.990 ¢ 25 20 33 35 975
663,00-688,99 . 46 26 31 34 36 1,014
689060"715499000 27 32 35 : 38 19053
715900-'740.99... 28 34 36 39 1,092
7&0@"766&990.0 29 35 38 101 1.131

767,00 or more.. 30 36 9 42 1,170

1/ One-thirteenth of midpoint of high-quarter wage bracket.

%/ Rounded to nearest dollar,

E] One and one-half times the midpoint of high-quarter wage bracket;
step~down provision included in formula.

o
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Ce...untyry - Section 3(b) (Benefit formula C)

(b) Qualifying wages.--The quelifying wage of one and one-half times
high-quarter wages is used in this formula also, .for reasons which have
been pointed out in the discussion of formula B. Because the basic bene-
fit has been rounded to the nearest dollar, qualifying earnings have been
figured on the midpoint (rather than the upper limit of the high-quarter
bracket used in formulas A and B) and rounded where necessary to the
nearest dollar. A step-down provision is included for reasons explained
on page C - 32. ‘ '

(¢) Maximum potential benefits: uniform duration.--Uniform potential
benefits for all eligible claimants are provided in the draft. As in
benefit formula A, potential annual benefits are equal to 26 times the
claimant's basic weekly benefit if he has no dependerts or 26 times the
augmented benefit appropriate for the number of his dependents as deter-
mined when he files a request for a determination of insured status.

A table similar to table 2 can be worked out by multiplying by 26 each
amount in columns B to E in table .; see dumy table 5 below, Maximum
potential benefits in a benefit year would vary from $182 to $780 for
a claimant without dependents, $208 to $936 for claimants with one
dependent, $234 to §1,014 for those with two dependents, and $260 te
$1,092 for those with three or more dependents.

Table 5

Maximum potential benefits in a benefit year, by basic weekly
benefit and number of dependents, augmented benefits
figured as percentage of average weekly wage in
‘ the high quarter '
Basle Waximum potential benefits for claimant witn

weekly No depend- 1 depend- < depend- 3 or more
benefit ents ent ants dependents
(Column A) (Column B) {Column C) (Column D) (Column E)

The table would be worked out by multiplying by 26 the
amounts in columns B, C, D, and £ of table 4.

(c) Maximum potentisl benefiitss variable duration.--The alternative
provision for mexdimum potentcial Deneiils warying with dase-period wages
includes a minimum duration of fifteen wecka because a one-half-base-
period-wages formula applied to the iliustrative table would produce
benefita of 12, 13, or 14 wesks ai most wage leveis, depending on the
rounding of the weekly benefit amount.

(d) Benefit for & week of unewployment.-—-The provision is the same as
for formula A and (he coumsntis mace on page C - 40 apply hers also.

(e) Definition of depsndent.--The same definition is suggested as for
benefIt formiias 4 and b. .
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Commentary - Section 3 (Benefit formula D)
- Formulas without Dependents' Allowances

Tor States which wish to continue to use schedules without dependents!
allowances, two illustrative benefit formulas are presented, The pro~
portion of wage loss compensated is higher than for the claimant with-
out dependents under the first two formulas, and lower_ than for the
claimant with the maximum number of dependents. Since most claimants
with dependents are at or near the maximum weekly benefit amount, the
higher benefits paid these workers may be assumed to cover their
dependents as their wages do. The weekly benefit amount is based on
high-quarter wages with a weighted schedule (formula D) or a one-twentieth
fraction (formula E). The commentary is limited mainly to items which
differ from those in the formulas discussed earlier,

(Benefit formula Dt weighted
high-quarter schedule)

(a) Weekly benefit amount.--The illustrative weighted schedule

(table 6) provides weekly benefits of $7 to $30 varying from 5.7 percent
to 4.4 percent (or approximately one-eighteenth to one twenty-third) of
the upper limit of the high-quarter wage brackets. The weekly benefit

is a larger proportion of the average weekly wage in the lower bracksts
than in the higher, in recognition of the fact that at the lower wage
levels, a larger proportion of the wages is spent for nondeferrable items,
The schedule requires $29 additional base-period wages to get $1 more in
benefits at the $29 to $30 levels but only $1S more for an additional §1
weekly at the $8 to §9 levels.

If the wage level in a State is such that the $30 maxinum in table 6
would result in the concentration of an unduly high nroportion of
claimants at the maximum, the table can be extended upward,

(b) Qualifying wages.~-Because this is a weighted schedule, the quali-
fying wage In table 6 is based on the high~quarter wages rather than
the weekly benefit., At all levels the minimum qualifying wages exceed
the maximum potential benefits in the benefit year, 26 times the weekly
benefit for total unemployment.

(¢) Maximum potential benefits.--Uniform duration is, of course, recom-
mended, However & formula for variable duration is suggested, a weighted
schedule (table 7). A simple fraction such as is suggested in the other
formulas would offset the advantage given the low-wage earners in the
weekly benefit amount and the qualifying wages. For instance, if maximum
potential benefits are one-half base~period wages, the claimant who barely
qualifies for a §7 benefit would have a computed duration of thirteen and
one-saventh weeks while a claimant who barely qualifies for %30 would have
a duration of over 17 weeks. If one fraction is used, a minimum duration
should be provided as in formula B.
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Commentary - Section 3 (Benefit formula D)

Table 6

Weekly benefit amount figured from weighted schedule of high-
quarter wages and qualifying wages computed as one and
one~half times high-quarter wages, and maximum
potential benefits in benefit year

~ High- Weekly WinTmn “Naxioum
quarter benefit qualifying potential benefits
wages amount ~ wages 1/ (26 weeks)
(Column A) (Column B) (Column C) (Column D)
s 46.00"1230(”.000000 ‘ 7 ‘ 184 ‘182
123.01°142.000 esevee 8 213 208
1102 .01"1610“)0 [ XX NN Y ] 9 241 234
161.01"'181;00.....0- 10 271 260
181,01-201,004400s00 1n © 301 286
201 .01"222.00- 080000 12 333 312
2224012434000 000500 13 364 338
2103001"265o000000000 14 p? 364
265,01-287,00s0cs 000 15 430 390
287001"3100000000000 16 465 416
310. @1'333 0000 so0000 17 R 499 . 442
3330(‘1“357.00.000000 ' 18 535 468
357.01"381.00000.900 19 571- 494
381.01“1006-000000000 20 609 520_
406,01-431.00s 0eeess 21 . 646 546
431.01"457000000 seeca 22 685 . 572
457.01-483.00. YYyXy Y 23 ' 724 . 598
483,01-510.000 000000 24 765 624
510.01"537.00. [ ¥ XX X 25 805 650
537001"5650woooo. (1) 26 847 676
565o01"593‘000000a s 27 889 702
’ 593.01'622.00...0 X} 28 933 . 728
622.01‘651-00. sssnes 29 976 ‘ 754

651.01 or moressesee 30 1,021 780

1/ One and one-half times upper 1limit of high-quarter wage bracket,
rounded to next lower dollar; step-down provision included in formula,
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Commentary - Section 3 (Benefit formula E)

(Benefit formula E: uniform fraction
of high-quarter wages)

The weekly benefit of one-twentieth of high-quarter wages gives claimants
between the minimum and maximum the same percentage of their hign-quarter
wages, In terms of weekly wages, this means that the weekly benefit
amount equals 50 percent of the high-quarter average wage for claimants
who had 10 weeks of work in that quarter, 65 percent for those who had

13 weeks of work. The qualifying wage of 30 times the weekly benefit
agsures qualifying wages in excess of the 26 weeks uniform potential
duration, If variable duration is provided with maximum potential
benefits equal to one-half base-period wages, the minimum potential
duration would be 15 weeks. The minimum and maximum weekly amounts
should be set in relation to the wage levels of the State; see page:

C ~27
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Transition Provisions

Legislative changes in the benefit formula require decision as to the
effective date of the amendments for all claimants. If the amendments
increase the benefit rights of claimants, it is sound social policy to
make the amendments effective for all claimants simultaneocusly and as
soon -as possible after their enactment. In States with a uniform
benefit year, the first purpose 1s accomplished by having the amendments
apply only to claims filed in the next benefit year. In States with an
individual benefit year (and in States with a uniform benefit year enact-
ing legislation early in a uniform benefit year) it seems desirable to
give claimants having a benefit year in progress, including those who
have already exhausted benefits, the prompt advantage of the liberaliza-
tion of the formula, for any unemployment occurring after the effective
date. Such a policy obviously involves redetermination of weekly bene-
fits, the new amount to apply for the remainder of the benefit year,

The maximum potential weeks of benefits (for total unemployment) might
well be that-of the new formula; the maximum potential amount of bene-
fits would vary witn the mumber of weeks of tctal unemployment already
drawn at the old amount and the potential number at the new amount.
"By setting the effective date at some reasonsble time after the date

of enactment, the State agency can absorb the extra work involved in
making the necessary redeterminations without delaying all paymente,

Provision should be made, however, that no claimant will have his
rights reduced during a benefit year by redetermination in accordance
with a new benefit formula. If the wages necessary to qualify under
the new law are greater than under the old, no claimant who has estab-
lished rights under the old law should have his original rights

¢ -9



Comnentary - Section 3
vedaced or cancelled by reason of the név requirements.

e revisions are made to apply only to individuals establishing a
new benefit year after the effective date; the administrative burden of
redetermining benefit rights for all workers for whom a benefit deter-

‘nation is current is avoided. Howeve', such a timing involves a con-
xiderable delay in putting the changes :into full effect, since for prac-
t{cally a year some claimants will be drawing benefits under the old
‘¢rmula and others under the new formula. A difference of a few days in
the date of filing a request for a determination of insured status may

#xe a great difference in the potential benefits of claimants with the

..» wage credits. In the interest of claimants' understanding of the law
<-4 of good public relations, sueh inequities should be avoided.

~iaf%t language cannot be provided to fit all transition situations because
«.ch provisicns must be written in specific terms to fit both the old and

"2 new benefit formulas. The following examples illustrate the problems
suvolved,

Transition provisions for separate items.~-4 transition provision such as
the Tollowing could be added at the end of 3(a), 3(b), 3(¢), 3(d), or
3(e), depending on the items which are changed by the amendments,

"This provision shall apply to all bemnefit years beginning
after (insert the date of the day before the amendment
becomes effective), and the insured status of all claimants .
who have a benefit year current on and after (insert the date
as of which the amendment becomes effective) shall be redeter-
mined and benefits shall be paid in accordance with this
provision, provided that no insured worker shall have his
benefits reduced or denied by redetenmination resulting from
the application of this provision,"

Qeneral transition provision.--A transiticn provision of the following
type can be used when there is a change in the formula for determining
weekly benefit amount --i.e., high-quarter fraction, and/or maximum
weekly benefit amount——and/or the maximum weeks of uniform potential
duration or the maximum weeks of variable duration and/or the formula
for detemining individual duration, and/or the qualifying wages,

#3(f) Transition provision.--The provisions of this section as
amended shall apply to all berefit years beginning on or after
(insert the date as of which the amendments to the benefit
provisions become effective) and to the unexpired portions of
any beefit years current as of such date. Redeterminations of
insured status shall be made where necessary to effectuate this
result; Provided, That no insured worker in a current benefit
year whiEF has not expired prior to (insert same date) shall
have his weekly or annual benefits reduced as a result of the
application of this section &8s amended. In recomputing the
maximum potential benefits of any insured worker, the number of
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Commentary - Section 3

weeks of benefits for total unemployment to which he would
be ent’tled under this section, as amended, shall be reduced
by the number- of weeks obtained by dividing the amount of
benefiys paid or payable to him for weeks of unemployment
prior to (insert same date) by his benefit amount for a
week of total unemployment under the law in effect prior to
this amendment.” -

Safeguards when qualifying amounts are changed.=--When minimum qualifying
wages and/or hlgh-quarter wages for any benefit level and/or wages
required for any weeks of benefits are increased, it is essential that
the transition provision provide that no claimant shall have his benefit
rights reduced as a result of a redetermination. This can be assured by
a definite statement to that effect as in the transition provisions
above or by a requirement that a redetermination shall be made for
claimants in benefit status and the claimant shall receive whichever
is the greater, the amount provided in the old or the new determination.
4
Transition when benefit years are changed.--If the framework of the
Tormla--1,e., the base period and benefit year--is changed, the
transition is more ccmplicated. In a change from uniform to individual
benefit years the agency must decide whether to terminate the benefit
years of claimants in benefit status at the end of the uniform benefit
year ar to establish some method for staggering the dates of the begin~
ning of new benefit years. It seems desirable to avoid a pesk-load of
redeterminations at the end of a uniform benefit year so far as possible
and to get claimants on an individual benefit year as soon as possible,
The following language suggests one method of staggering the beginning
of benefit years: '

"Notwithatanding any other provision of this Act, the
benefit year of any claimant who has certified for a
waiting week or filed a claim for benefits for the week
prior to (insert the date of the day following the end
of the old uniform benefit year) shall terminate upon the
earlier of the followings

(1) The expiration of 1 year from the day as of which
the claimant filed a request for a determination of
insured status in the old benefit year, or

{(2) The exhaustion of benefits payable under a determina-
tion of insured status for the old benefit year.,%

Without any special provision, a claimant who had exhausted hir benefits
at any time in the old benefit year could start a new benefit year when-
ever .he requested a determination of insured status after the effective

date of the new provision,
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Couwwzontery - £oction 3
Annuai-wage Formula

An annual-wage formula basing benefits on aggregate annual earnings
rather than on weekly wage levels is not recommended. Only for

vorkers with steady employment throughout the year do annual wages
reflect weekly wage levels., Using an annual-wage base for determining
weekl) benefit amounts without information on the number of weeks
worked in the year yields benefits which bear only a chance relation

to average wages in weeks worked. Because most workers experiencs a
considerable amcunt of unemployment or underemployment in a period as
long as a year, assumptions have to be made concerning the mumber of
weeks worked in a year, if the formula is to glve claimants a stated pro-
portion of their weekly wages. The annual-wage formulas used in a few
States give a larger percentage of annual wages as weekly benefits in
the lower wage brackets in recognition cf the fact that usually workers
recelving lower annual wages are less regularly employed than those with
higher annual wages. Obviocusly, not all workers who earn $1,000 in a
year work the same number of weeks but workers with $300 base-period
wages average fewer weeks of work than those who receive $2,500 or more.
The formulas may be said to assume for individual claimants base-period
employment of varying duration, increasing in length as total annual
wages increase. Since the determination of the existence of partial
unemployment and the payment of partial benefits are in termc of the
weekly benefit amounts, and the annual-wage base may yield weekly bene-
fits which have no relation to the claimant's recent wage, the formula
may result in partial benefits which are too low or too high.

Per-employer Determinations

In all high~quarter and annual-wage formulas in use, all wages and
employment in covered work with all base-period employers are included
in determining whether a claimant is an insured worker and, if so,his
waekly benefit amount and maximum potential benefits in the benefit year.
Although an average-weekly-wage fomula does not require such a system,
in some average-weekly-wage formulas, a claimant's weskly benefit and
weeks of benefits are determined successively on the basis of his employ-
ment and wages with each employer, i1 the inverse order of employment,
subject to an over-all limit in a benefit year. This latter system of
per-employer determinations may be considered appropriate with an
employer-reserve type law under which the emphasis is on stimulating
employers to stabilize employment by making the individual employer
responsible for compensating, from his own account, unemployment suffered
by his former workers. 'This type of law contemplates the retention of a
close relation between the employer and the worker even after the worker
becomes unemployed. In practice, however, there remain no employer-
reserve laws under which a claimant's rights to benefits cease when his
enployer's reserve account ceasaes to be solvent, The two employer-
ressrve laws remalning provide for a partial pool for the payment of
benefits when an employer's reserve account is exhausted and both
provide methods of assuring that the pool will be adequate,
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Cominentary - OHection 3

L opor-employer systen, however, has no place under a pooled-fund type of
1A, weder vhileh the emphasis 19 on providing equal protection from loss
of wares due to unemployment for all workers by spreading the risks of
unemployment over a large group of cnployers and by making the fund
available to any insured worker irrespective of his cwployer. Under a
poolad~-furd law ~n individual's unemployment is considered due to the
state of the labor market rather than to the failure of his employer to
gtabilize employmcnt and the employment relalbionship is deemed to be
terninated when the individual become2s unemployed. The unemployment fund
rather than an individual employer is therefore held responsible for the
bencflts paid,.

The Bureau believes that per-employer determinations are inappropriate
under pooled-fund laws because they are contrary to the philosophy on
which zuen laws =70 based, as reflected in provisions under which (1) all
money in the unsmployment fund must be commingled and undivided; (2) no-
thing in tte Act is to vpe construed as granting any amployer or indivi-
duals performing services for him prier claims or rights to amounts paid
into the fund; (3) benefits are paid a claimant who had the required
amount of prior employment and wages in covered employment, regardless
of any delinquency of his employer in paying contributions on' these
wages; and (4) benefits are paid so long as there is money in the State
fund, regardless of the balance in any particular employer's account
(for experience-rating purposes).

Obviously a system of per-employer determinations raises no special
problems for claimants who had only one employer in the base period.
For claimants with two or more employzrs, the following disadvantages
may be cited:

(1) Benefit rights for each claimant who had employment with more than
one base-period employer must be recomputed each time the claimant
exhausts his credits from a base-period employer (until he has drawn
the maximum potential benefits). Some claimants may have two or more
different weekly benefit amounts during a benefit year, depending on
their average weekly wages with each employer against whose account
they successively draw benefits. Some of these rates may not be represen-
tative of the claimant's customary earning ability. In a State where
claimants have been accustomed to a weekly benefit amount fixed for a
benefit year, such changes are hard to explain, particularly if the
weekly benefit at the beginning of a benefit year is reduced by later
computations.

(2) Under a system of per-employer determinations, uniform potential
duration which the Bureau considers the most appropriate duration
provision for any social insurance program is illogical and difficult

to devise and administer. Though base-period employment and wages are
aggregated to determine whether a claimant meets the qualifying wages,
veeks of benefits and total amount of benefits payable are determined
for each employer separately, up to a specified maximum aggregate number
of weeks. Only when that number of weeks has been reached in successive

i
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Commentary - Section 3

deterainations can a claimant know how much benefits he 18 entitled to
during a benefit year.

(3) Maintaining the close relationship between a worker and a former
employer as is done when determinations are on a per-employer basis,
oven though there has been intervening employment with another employer,
leads to the imposition of disqualifications in connection with separa-
tions from work from former employers even though such separations did
not result in the unemployment which is being compensated.
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Commentary - Section 4
CONDITIONS FOR RECEIPT OF BENEFIT3

This saection on Conditions for Receipt of Benefits combines the non-
monetary provisions of the former section 4, Benefit Eligibility Pro=
vigions, and the provisions of section 5 on Disqualification from
Benefits, The monetary provisions of the former section 4 are included
in thé definition of insured worker and incorporated, as qualifying
wages, in the benefit formula in section 3, Only an insured worker can
recelve benefits but insured workers do not automatically receive bene=
fits when unemployed, To receive waltingeweek credit or benefits for
any week, they must not be disqualified in terms of the circumstances

of their leaving work or of remaining unemployed and must follow a
prescribed procedure to establish eligibility for benefits,

(a) Eligibility for benefits.,=—Section 4(a) combines all the requires
ments for eligibility to receive benefits, Thus eligibility as used
here ia broader than the old term eligibility. If an insured worker
has taken the proper procedural action to establish his claim, he is
eligible for walting-wmeek credit or benefits for any week of hia uneme
ploym2nt unless he has been determined to be disqualified under

section 4(b), As an insured worker he meets the monetary requirements
for benefits; he has filed a request for a statement of insured status
and has receivel information concerning his benefit year, his weekly
benefit amount,tnd his maximum annual benefits., He must take the
initiative in filing & notice of his unemployment, registering for work
and, after a week of unemployment has elapsed, certifying for waiting=-
week credit or filing a claim for benefits. Unless the State law has
no waiting-period requirement (see comments on section 2, page C =22),
he must have served the waiting week befors he can file a claim for
benefits for a week of unemployment., No benefits are payable for the
waiting week or for any week of unemployment prior to it within a bene-
fit year, However, an exception is made so that no individual who is
in compensable status at the end of a benefit year will have to serve a
waiting period if his unemploywent continues into the new benefit year,
The draft language means not only that the waiting period should not
interrupt the payment of benefits in a continuous period of unemployment,
but also that such individuals should not be required to serve a walting
period if-they have a second period of unemployment in the new benefit
yéar. The requirement of a waiting period following a compensable

cated and expensive to administer to Justify its retentione.

For the unemployed individual who is not in compensable status at the
end of a benefit year and whose unemployment continues into the new
benafit year, provision is made in section 2(r) for serving the waiting
week in the period just prior to the beginning of a new benefit year,

The regilstration for work distinguishes unemployment insurance from
other types of social insurance~-from disability insurance, from work-
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It i compénaation, which 1s a specialized type of disability insurance,
and from old-age (retirement) insurance, It is the claimant's affirma-~
-1 that ke is in the labor force and wishes to remain there,

(b) Disqualification from walting-week credit or benefits.--Under
merployment insurance laws certain types of unemployment are not insured.
If a man quits' his job voluntarily without good cause or is discharged
for misconduct, his resulting unemployment is not insured; if he refuses
Lo accept suituble work without good cause, he will not be paid benefits
for his unemployment, If, because of these reasons, it is found that
. ¢ unemployment 1s not insured, the worker is disqualified and is not
~.igible for benefitse The different causes of disqualification are
o evlined below and the period of disqualification for the three major
3 1s cdiscussed on page C =58, Inability to work and unavailability
iwr saltable work are counted as causes of disqualification but the
existence of such cause must ordinarily be determined from week to week,
w11l be seen that an individual worker may be affected by more than
oue cause with respect to a week of unemployment.,

(1) Inability to work and unavailabili.ty for work.--=The commissioner
must make a determination concerning ability to work and availability
for work for each completed week of unemployment, A person who is 1ll
or unavailable for work is not currently attached to the labor force.
The requirement that such attachment must exist is necessary to carry
vat the function of the unemployment insurance program to provide cash
payments to individuals who have been working and currently lack the
opportunity to worke When an individual is physically or mentally
incapacitated for work, he is deemed unable to work, When he cannot
accept work because of personal or other circumstances or prefers not.
to work, he is deemed unavailable for work, Under these circumstances,
benefits are not payable because the cause of unemployment is not lack
of suitable work,

The availability provision is written in broad terms because it must be
applied under changing labor market conditions and to individual claimants
seeking work under varied circumstances, including variations in the types
of work which they are capable of performing, The requirement is in terms
of availability for suitable work as the term is defined in section 4(c).
The purpose of the Act would be defeated if the laws required an unem=
ployed worker to be available for any work regardless of his fitness or
its suitability,

Vith a broad availability provision, the agency is free to use such
special tests of avallability as are deemed necessary for each claimant
or under special circumstances, It permits a requirement by the agency
that a claimant expend reasonable effort on his ovm initiative to obtain
sultable work and recognition of the possible futility of such efforts
under other conditions, The inclusion of & specific "actively seeking
work® test is not recommended because the agency would find itself under
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uhe necessity of lmposing the requirement when its fulfilment is au
emp,y gesture, demoralizing to the claimant and a nuisance to employers,
Wnile workers should be active candidates for jobs as a condition for
receiving benefits, the test should be realistic, taking into consider-
ation such factors as business conditions, the hiring methods of the
jindustry in which the claimant is #eeking work, and his individual
circumstances., Similarly, other specific statutory restrictions, such
as those which limit the type of work for which a claimant must hold
himself available ¥or the locality in which he must be willing to accept
work, are not recommended because they would hamper administration and
sometimes produce unintended and undesired resulis.

4 finding of inabllity to work or unavailability ror work applies only
tn the week of unemployment with respect to which it 19 made, If,
however, a worker refuses sultable work without good cause, his refusal
disqualifies him for a period of unemployment longer than a week under
section 4(b)(4), and there is no need of a finding concerning availaw
bility until this period of disqualification has expired.

(2) Voluntarily lesving sultable work.--Section 4(b){2) excludes from
insurance protection the unemployment that immediately follows voluntary
separation from suitable work unless "good cause” aexisis for the separa-
tion, : After a period, the continued unempleyment ol a claimant who is
able to work and avallable for work is alttributable to economic factors
rather than to his voluntarily leaving worke. Such subsequent unemployw
ment is therefore an insured risk; see discussion of the period of
disquaelification below,

Unemployment that immediately follows a voluntary separation may be
insured, however, if good cause exists for the separation, ®Good cause®
in this provision includes reasons personal to the clalmant as well as
cause attributable to the employer or the employment, To restrict good
cause, as some laws do, to good cause attributable to the employer or
connected with the work conflicts with the social purpose of the liw,
and with the underlying basis of our freewenterprice systems

Examples of good caute’ for leaving work are unsafe wotking corditionsy
a better job, anf illness in ths worker's family., Sowe claimends who
have left work voluntarily for good cause cannot receive benefits ®
immediately because they are not available for workj for example,“s *
woman whv left because arrangements for the cdre of her children had*”
brolten down and who has been unable to work oul substitute arranisfiatite -
while employed, Until she can again make afisquate provision for her
children, she cannot be considered available for work and eligibls for
benefits, S . N

(3) ﬁiaqharge for wisconduct,=-Unemployment immediately following &
discharge or Suspension for misconduct connected with the work is .
another typs & unemployment which is not insured. - The paragraph
specifically dudts misconduct to misconduct connected with thé worke -

/
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e perdod of disqualiflcation lmmediately following such discharge or
gusnension should be fixed by statute so that the commlssioner will not
ave to wake & determination concerning the sericusness of the wisconduct
and set the period accordingly. I the facis presented by the claimant
and his employer are consldered by the agency to prove a deliberate act
g omission by the worker which congtitutes a material breach of his
o»hligations under his contracht of employment in diarsgerd of his smploy=-
«r's interest; he should recelve no benefits for the period specified

i the law; however; if lhe sgency wakes no such fiading, the claimsnt,
17 otherwise aligible, should recelve bensfits.

+ dtate law provides a more cevere penally for gross miswomduct it
enld apply only to an individual who wag dlluh&?ﬁ@ﬂ Trom LS l&mt work
» .o 2 act which has resultsd in » criminal conviction.

“rY Raefussi of sultable work.--The proviasion of disqualification for a
Crlod after vefusipg suitable work reinforces the provision on unavaila-
h2lity Tor worke. To Justlfy the comidgsloner's finding of diagualifice~
tion, the wori refused must be suliable as defined in section 4{c) and
the refusel musi be withoul good cause, koreover, the paragreph should
be limited in spplication, as it ia in nost Btates, to refusals of work
by individuals in cialwant status,

in some States, howevevq if an im dividua{ who 18 nol a claimant registers
at an employment office he may Iind later that his sction in discuasing
possible Jjob referrals or in refusing a referral hau the effect of can-
celiing his insurance protection undexr the euployment security law, When
he claims bensflts for a subsequent pericd, thls discuseion of Job oppor-
tund tdes or refusal of 2 referral msy bar him from benefits. If the
period of inellgibllity or refusal of suitable work is limiisd a3 reccm-
mended, the refusal of & referral while not in claimant status will be
of only temporary influence, If the pericd of dlsyuelificetlon 43 long
or if benefit rights sre cancelled, the sffect may he a complete danial
of benefits. In such States the following languege 1l recommended, Lo
be added &t the end of section 4{b){4):

®Provided, That this paragraph shall not apply unless he filed
8 notice of wunemployment, certified for waliing-week arsdit,
or tiled a olaim for benefits on or within __ daye prior fo
the day on which such refusal accusred.®

The pericd specified showld cover the clalm period; the {lling peried,
and the period of grece for Jate filing. This langnags, which in effect
defines ®claimant status® in terms of an easlly determined time peried,
would avold the move complex determination whelber or nobt & worker wes

& cleimant &t the tiwe of & refusal of workq

Period of ﬁi@qualifieamimmﬂmmﬁ determdnation of disqualification begsuse

of fnapoililfy to work or wnavailability for work appiles only tw the come

plaeted week of unemployment with respsct to which it is wmede. Tho peried

during which unemployment resulting from & voluntsry quit, discharge for

migconduot, or refusal of sultable work is nobt vompensable; iz longer

than one wsek, as specified in the Act, for each of these ceuses of
disqualification, ,




Commentary = Section 4/b)

The period of disqualification for these three causes is stated in

terms of a period of continuous unemployment; the weeks of disqualifie
cation start with the week in whith the claimant quit work voluntarily,
was discharged for misconduct, or refused sultable work, and continue
for the four consecutive weeks of unemployment which immediately follow,
This provision means that the disqualification will not apply to uuem- .
ploywent occurring long after the act which brought about the claimant's
disqualification, when his continued unemployment is due to economic
causes, or when, after reemployment, he has ancther period of unemploy-
ment because of lack of work, Tylng the period of disqualification to
the date of the claimant's act is recommended because it simplifies
nrlain determinations; the agencgy is rejquired to lock only to the cause
~f the current separation or suspension o¢r refusal of work offers,

Jimiting the disqualification to a period of continuous unemployment
{immediately following the act means that the period of disqualification
terminates for any claimant who obtains bona fide work before the end
of the specified periode If the worker's new employment terminates for
reasons beyond his control before the end of the original period of his
disqualification, he may receive beriefits during the new period of
gnemployment. :

The length of any period of disqualification should be reasonably

limited to the period during which the unemployment originating from the
claimant's own action continues to be due to that actions It should be
fixed by statute in accordance with the average length of time ordinarily
required for an employable worker to find suitable work in a normal labor
market, A period of four weeks is suggested as an appropriate perlod for
disqualification due to voluntary leaving, discharge for misconduct, and
refusal of suitable work, If the maximum period differs for each of
these causes, there can be no assurance that the insurance protection
glven workers will be equitable, For example, it is frequently difficult
to determine whether & given separation is a quit or a discharge, If a
more prolonged period of disqualification is imposed for a discharge,

the worker will normally try to prove that he left his job of his own
volition, The employer, in turn, may maintain that the separation was
due to a discharge for misconduct. The task of the agency is simplified
and equity is achieved in such cases, if such conflicting pressures on
the agency are removed by provision for uniform periods of disqualifi~
cation for the two causes, Similarly, the situations which lead to a
voluntary separation and a refusal of suitable work are frequently
identicalj accordingly, the period of disqualification for these two
causes should be the same,

Variable pericds of disgualification for any one of these three causes
are not recommended, because they are difficult to apply uniformly
throughout the State and because they tend to assume the character of
penalties, Some States have failed to use the flexibility which
varisble provisions permit and have tended to set the period of dise
qualification at the maximum or near the midpoint of the range provided
in the law, Moreover, in doubtful or borderline cases, there may be
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thh temptation to impose at leasi the minimum period to make certaln
thit no claimant receives unjustified benefits, TFlat periods of dis-
qualification are more consistent than variable periods with the function
of the conditions for the receipt of benefits~-to delineate the risk
insured. They represent a practical decision as to the point at which
continued unemployment, in the absence of facts to the contrary, is
considered involuntary. Fixed periods of disqualification ensure the
uniform treatment of all disqualified claimants throughout the jurisdic~ .
tion and eliminate one issue which must be decided by the agency or the
appeal body. Once it is established that the reason for the separation
or refusal  of work is a disqualifying one, the length of the pariod of
disqualification is automatically determined.

No provision for cancellation of benefit rights.--Provisions for reducing
benefit rights as if they had been paid during a period of disqualifica-
tion or cancelling benefit credits earned with the separating employer

or with all employers prior to a voluntary quit or a discharge for mis-
conduct may result in a denial of benefits for extremely long periods,
extendinr in some cases to the end of a benefit year or even longer.

Such hareh results seem contrary to the purposes of the program as
expressed in the Declaration of State Public Policy in the preasmble to
the Act.

Some State legislatures have adopted provisions of this type to protect
the experience-rating accounts of employers from charges for benefits
puid workers who left. jobs for good personal cause or who continued
unemployed after a period of disqualification imposed for voluntary
quitting or discharge for misconduct. Since omission of charges for
benefits in such circumstances has been found consistent with the pro-
visions of section 1602(a)(1) and (3) of the Federal Unemployment Tax
Act, such restrictive disqualification provisions are not necessary to
prevent the charging of benefits when charging benefits to a& apecific
employer does not &ppear reasonable under the theory of employer respon-
sibility for an individual's unemployment.

As an alternative to such restriction of the workers' rights, some States
may wish to consider the suggestions on the omission of charges contained
in section 3521, Part V, of the Employment Security Manual, orlginally
issued in Unemployment Compensation Program Letter Wo. /8 (December 29,
1944) and in Unemployment Compensation Program Letter No. 85 (Aprll 16,
1945). These documents point out that sections 1602(a)({1l) and (3) of

the Internal Revenue Code do not require that all benefits be charged

as part of employers' experience provided that the benefits which are
charged assure a reasonable measure of their experience. The test is

one of reasonableness in the measurement of each employer's experilsnce

in relation to other employers and to the purposes of experience rating.
In determining the circumstances under which there wculd bs no charging
of employers! accounts, it is important to consider the potential quanti-
tative effect of such omissions upon employers' contribution rates, to
the end that the ability of the State's unemployment fund to finance the
payment of benefits over a reasonable period of time will not be impaired.
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(5) Benefits under other employment security laws,--Section 4(b}(5)
prevents an insured worker from drawing unemplcyment benefits under more
than one employment security law with respect to the same week of unem=
ployment., However, if he is denied benefits under one law, the limita-
tion under the second law is withdrawn. This language eliminates over-
lapping between various State and Federal employment security programs,

No disqualification for receipt of benefits under other social insurance
systems,--No provision is recommended for disqualifying claimants or for
reducing unemployment benefits by reason of receipt of benefits under
other social insurance programs, suth as old-age insurance under title
II o the Social Security Act or workmen's compensation. In general,
the character of the risks insured and the requirements for payment of
henefits under the various gystems are such as to elininate the payment
of more than one type of benef’* for a given period, but there may be
exceptions,

Older workers who have withdrawn from the labor force are not available
for work and hence are not qugIble for benefits, However, if an older
worker who continues in the labor force after "retirement® loses a job,
and is able to work and available for work and satisfies all the other
requirements of the law, there is no sound social reason for denying
him any part of his unemployment benefits solely because he is simul-
taneously eligible for or receiving old-age benefits., It is recommended
that income from employer annuities and benefits under title II and
similar Federal acts be ignored in determining benefits,

Workers receiving workmen's compensation for temporary total disability
are generally not eligible for unemployment benefits because they are
not. able to work, Workmen's compensation for partial disability is
intended to compensate impairment of earning power according to the
degree of loss in *he worker's earning capacity prior to an accident,

If an insured worker who is receiving such an award becomes unemployed
and loses such wages as he has been able to earn in spite of his disa-.
bility, the loss of such wages due to inability to obtain work represeute
an additional contirgency for which he should be compensated,

(6) Labor disputes,~--~This provision of disqualification for unemployment
due to a stoppage of work because of a labor dispute is so drafted as to
confine its operation to the workers who are actually concerned in the
dispute, and to protect other workers from loss of benefits due to a
strike that affects their work indirectly. It does not apply for any
week unless all of the following conditions obtain during the weeks

(1) a atoppage of work exists at the premises at which the individual

is or was last employed; (2) the stoppage is due to a labor dispute at
such premises; (3) the individual's unemployment is due to the stoppage;
and (4) the individual is not relieved of disqualification under.the
“escape clause" discussed below, Consideration has been given to an
alternative provision of ineligibility for unemployment due to a "labor
dispute in active progress® rather than to a “stoppage of work which is
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due &o a labor dispute." Whether a stoppage of work exists can be deter-

mined by objective standards. The "dispute in active progress" prcvision
" is not recommended because it is difficult of;precise determination,

The so-called "escape clauses™ protect workers who are employed in the
establishment in which the dispute occurs but are not taking part in the
dispute and are not directly interested in it, and they do not belong

to a grade or class of workers which is participating in or interested
in the dispute. A provision which would result in disqualifying indi-
viduals who are financing a labor dispute is not recommended since it
may operate to deny benefits to individuals whose only concern with the
dispute is their payment of dues to the union that is conducting the
strike,

(7) Administrative disqurlification for fraudulent misrepresentation,--
No provision for administrative disqualification for fraudulent mis-
representation hag been included in previous issues of the Manual because
the provision for recovery or recoupment in section 5(j) and the provision
for fine and imprisonment in the penalty section 1l were deemed to be
adequate to deal with the problem of fraud. Experience has indicated,
however, that these provisions are not always adequate because of the
difficulty of obtaining prosecution under section 1k, particularly in
cases in which no benefits were paid or in which the amount of benefits
fraudulently obtained was negligible. An administrative disqualifica-
tion for fraud is therefore recommended where criminal action under
section 1l is deemed inadvisable. However, a State which does not wish
to include an administrative disqualification for fraud should omit

(1) section L(b)(7) in its entirety and (2) the words "or (7)" from
section 6(f).

A provision for an administrative disqualification for fraud should

be drafted, and applied with great care. No person should be disqualified
from receiving benefits under such a provision unless there is clear-cut
evidence that he has knowingly made a false statement or representation
of a material fact or has knowingly failed to disclose a material fact
with the intent to defraud. Every word in the provision in the text is
important, There must be evidence of intention to defraud, the act must
be wilful and knowing, and must involve material facts before a determina-
tion of fraudulent misrepresentation or non-~disclosure can be made. In
order to provide adequate protection of claimant's rights, a provision

is included in section 6(f) to permit claimants to appeal a referse
determination that fraud has been committed t6 the board of review as

a matter of right.

It should be noted also that it i1s not necessary for a claimani to have
receivad any benefits under firaudulent conditions to be disqualified

for fraud. If the commissioner finds that a claimant intended to cbtain
benefits through fraudulent means, the disqualification 1s applicable
whether or not any payments were made as a result of the fraud.
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There are several differences between & disqualification for fraudulent
misrepresentation and the disqualifications discussed on pages C - 56-
‘65 The principal difference is in the philosophy on which the dis-
qualifications are based. Other differences, in the nature of the
disqualifications, the starting date of the disqualification period,
and the length of the period stem from the difference in philosopt,
The disqualifications for voluntary leaving, discharge for misconduct,
and refusal of sultable work are designed to prevent payment of bene-
fits for unemployment which is not insured (see commentary on section
4L(b), page C - 56). These disqualifications are not penalties, but

are designed to limit the payment of benefits to the involuntary
unemployment of claimants who are ajle to work, available for work,

and willing to work, Consequently, these disqualifications, which

take the form of a postponement of benefits for a stated number of
weeks, begin with the date of the disqualifying act and are removed
when it may be considered that continuing unemployment is no longer
due to that act.

A disqualification for fraud, however, is not connected with the
reason for unemployment and is, in effect, a punishment for wrong-
doing. Becauase there are verious degrees of fraudulent misrepre-
sentation the penalty suggested is of variable duration, so that the
severity of the penalty may be varied in accordance with the severity
of the offense, Though a flat disqualification period is recommsnded
for the ordinary causes of disqualification, the same periocd is not
appropriate for & claimant who knowingly fails to discloss a few ‘
dollara of .earnings in one week and one who connives to draw full
benefits for a benefit year while employed. Although the length of
the period ia not indicated in the text, it is suggestsd that the
period be in terms of not more than a stated maximum number of woeks,
Cancellation of wage credita is not recommended (see page C = &0).

Since the fraudulent act is not the cause of the claimant's unemploy-
ment, and since the existence of the fraud is generally not discovered
until some time after the aot was committed, the period of disquali-
fication should not begin either with the date when the claimant became
unemployed or with the date the fraud was committed. A disqualification
beginning with elther of these dates could be wipsd out by the passage
of time before the fraud is diecovered, It is more appropriate that
the disqualification begin with the date of the final determination
that fraud has been ccamitted. Such a provision is also more analogous
to the method of applying oriminal penalties, The text therefors
provides that the pericd of disqualifiocation begin with the deoter-
mination that fraud has been coumitted and continue for a périod of
oonaocutivm weoko thereafier.
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"he text also limits the time within which the disqualification may be
applied to two years (24 months) after the week in which the fraudu-
lent act was committed. Such limitation is necessary because a longer
period would put a claimant in a doubtful case at a very great dis-
advantage in obtaining evidence and witnesses to the facts involved

in proving that he had not committed a fraud upon the unemployment
insurance system. Moreover, it is not practical for administrative
reasons to go back to the records of the past for more than two years,

(¢) Suitable work criteria.--The term "suitable work" 4is used in
paragraphs (1), (2), and (4) of section 4(b) to make the provisions
concerning availability for work, voluntarily leaving work, and refusal
of work consistent in terms of suitable work, Section A(cs explains
what constitutes suitable work.

Paragraph (1) 1ists the standards required by section 1603(a)(5) of
the Federal Unemployment Tax Act. The standards are designed to
protect a claimant from a denial of benefits for refusing to accept
new work (A) if the position offered is vacant due directly to a
strike, lockout, or other labor dispute; (B) if the wages, hours, or
other conditions of the work offered are substantially less favorable
to the individual than those prevailing for similar work in the
locality; and (C) if, as a condition of being employed, the individual
would he required to join a company union or to resign from or refrain
from joining any bona fide labor prganization.

Paragraph (2) lists additional criteria to be considered in any deter-
mination whether work is suitable for any individual, It includes

the degree of risk to the claimant's health, safety, and morals; his
physical fitness for the workj; his prior tralning and experience; his
prior earnings; the length of his unemployment; hls prospects for
obtaining work at his highest skill; his prospects for obtaining local
work; and the distance of available work from hia residence, The
nature of the criteria is a recognition of the fact that suitable
work has meaning only in relation to a particular individual and a
particular job. Work which may be suitable for claimant A may be
uttérly unsuited to B's skill or circumstances,

No special eligibility provisions for special groups of workers.--
Tegislative enactments holding students unavailable for work, or
pregnant women unable to work, or women who leave work to marry
ineligible for benefits, or cancelling the benefit rights of such
claimants are generally unnecessary. These circumstances can all be
dealt with equitably by administrative determinations under the
general disqualification provisions, taking into account the facts

in each case. Such specisl provisions lump together all individuals
similarly circumstanced in one respect and fail to recognize that not
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all of them are unavailable or outside the intended scope of the pro-
gram, Moreover, these provisions limit the agency in its administration
of the law, If a claimant technically falls within the scope of such
a provision, the sanctions must be applied regardless of other facts
t6 the contrary. Yet the provisions do not eliminate the individual
consideration of the circumstanges of these claimants by the local
oi'fice personnel to determine whether the special provisions are
applicable. A State is generally in a better position to handle
equitably the questions of availability if it relies upon the general
tests of eligibility, implemented by guiding principles issued to the
agency personnel who mske the avéilablility determinations,

Presumptions concerning ability of pregnant women to work.,~-If a State
feels compelled to include a provision on eligibility of pregnant
women, such a provision should be drafted in terms of a rebuttable
presumption of unavailability during a stated period. It could specify
that a woman would be considered unable to work for a specified period,
such as from four weeks before the anticipated date of childbirth to
four weeks after childbirth, unless it is shown that she is able to
work during such period; for example, by a doctor's certificate or by
her record of work during previous pregnancies, Under such a provision
during the period specified, the burden of proof of availability would
be placed upon the woman claiming benefits. Before and after this
period, the agency would continue to determine ability to work under
the normal provision, judging each claimant upon the particular facts
presented, The period during which a pregnant woman who claims
benefits is responsible for proving her ability tc work should be set
in relation to the State labor laws or regulations dealing with the
employment of pregnant women,
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HETERMIQATIONS, NOTICES, AND PAIMENTS OF BENEFITS

I bensfits are to serve the purpcse for which they are intended, they
thould be paid currentliy during the perlod of the worker's unemployment
vhen he needs them to meet his living expepses. To encourage pirompt
peyment, title III of the Social Sscurity Act includes, as one of the
conditions for administrative grants, a requirement that the State law
make provision for such methods of administration as are reasonably
calculated to insure full payment of benefits when due, This require=
wont dincludes not only the prompt payment of benefits but also the
~~ompt determination that benefits are due or are not due,

lortion 5 18 intended to provide a statutory basis for the procedures

« susntial to prompt and accurate determinations and payments, It
includes (1) provisiors relating to benefit payments, determinations,

- Aeterminations, and notices which, for the most part, were formerly
.r.bined with appeals in sectior. 6, entitlsd Claims for Benefits and
(2) the provisions of the former section 15 which relate to the waiver
and assignment of rights to benefits. While the language on determiw
nations and notice of determinations differs quite markedly from the
language of earlier legislative manuals, the changes are deaigned mainly
to provide the basis for procedures, now in general use in proceasing
benefit payments, which have been developed by the States to facilitate
d=sterminations and payments,

(a) Payment of benefits.--Section 5(a) provides that benefits shall be
paid through public employment offices, in accordance with regulations
prescribed by the commissioner, Payment "through public employment
offices" does not mean actual disbursement in employment offices but,
rather, that claimants will have some contact with employment offices
before a benefit is paid. Payment of benefits through such offices
brings unemployed workers to a central point where information on employ-
ment opportunities is available and the possibility of finding new Jobs
is enhanced. In addition, such offices are in a position to supply
information about the claimants' availability, skdlls, and prospscta for
work which may be needed in the benefit determination. The advantages
of payment through employment offices are recognized in' the Federal acts
by the requiremsnt for paymsnt through public employment offices in
section 303(a)(2) of the Yocial Security Act and section 1603(a)(1l) of
the Federal Unemployment Tax Act,. ‘

Regulations on establishing rights'to benefits should cover the time and
place for filing notices of unemployment and claims for waiting-weel
credit or benefits, and for registering for work and theresafter reporting
at the employment office, The comuissioner may establish by regulation
different requiremsnts for partially unemployed and for totally unemployed
workers, In some circumstances, as in the case of peraons living in

sparsely populated areas or in times of mass unemployment, it is desir-
able to perulit workers (o meet the requiremsnts without weekly sppearance
at the local office.
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(b) Information to workers on benefit rights.=~It is important that
workers tie properly informed of the procedures for establishing rights
to benefits so that they are not deprived of benefits through mis-
information or lack of knowledge. The most effective method by which
the agency can inform workers of their rights under the law is to send
material to them through their employers. Section 5(b) directs the
commigsioner to supply employers, without cost, with printed information
on the regulations which govern bene:;it rights and other facts on the
administration of the Act. The employer is directed to post and maintain
the statements in places readlly accessible to his workers and to supply
the workers with copiss,

(¢c) Yotice by employing unit.-—An employing unit has knowledge concerning
a worker's separation from work or other factes which are pertinent to the
agencr's determination of his eligibility for waiting=week credit or
benefits, Section 5(c) directs employing units having knowledge of such
facts to notify the commissioner in accordance with his regulations.

The Bureau recommemds regulations which require employers to furnish
separation information about a claimint only upon request by the agency
after the recelpt of the claimant's notice of unemployment.,

(d) Determinations.=-The making of determinations is crucial to prompt
payment, However, making determinations promptly is not a simple matter
because the conditions which must be examined in making the determination
of eligibility for benefits are numerous and some of the nscessary facts
cannot be imown until the claimant has certified to a complete week of
unemploymente In the interest of speeding up determinations, State
agencies have developed procedures under which determinations are made

a8 the facts relating to any condition prerequisite to eligibility become
available, The determination procedure provided in this section specifie
cally sets forth these step~by-step determinations and clarifies the
determination process for agency personnel, the public, and the courts,.

The new term %insured status® is used in describing that step in the
determination process which is usually referred to as the monetary
determinetions The term "notice of unemployment® is used to describe
the form which an unemployed worker files when he becomes unemployed but
before he can certify to 8 week of unemployment. No final determination
that & claimant is eligible is made until ‘he has met all eligibility
conditione and waiting-week credit or benefits are due him under the Adt.,

(1) Determination ¢f insured status.--The facts which are availeble whénh
a worker makes his first contact wiih the agency as a possible claimant
are those in the wage-record files, On the basis of these facts the
agency tekes its first step in the determination process, If the worker
has not enough wage credits to qualify for benefitis under the benefit
formula, he is not an insured worker, and no further determination is
necessary until he acquires new wage credits and again requestes a deter=
mination of insured status or files & notice of his unemployment, If

he has sufficient wage credits, he is an insured worker; his weekly aad
waximun annual bensfits are determined immedistely and his benefit
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year is established. In the case of an employed worker who has filed a
svquast for determination of insured status, a benefit year may be
¢stablished while he is not unemployed. As indicated in the comments
on the first definition of an individual benefit year (page C - 3),
wnere are administrative advantages in having the benefit year begin
with a finding that a worker is an insured worker. In recognition of
these adventages, section 5(d)(1) directs the agency to make the deter-
wination at the time a worker requests it (whether or not he is uneum~
ployed): or upon the filing of a notice of his unemployment, if no
Aatermination of insured status has been made for a ~urrent benefit
~eay, for & worker who is found tc be insured, the determination is

‘~al fev the benefit year unless it is modified upon reconsideration
«r appeal,

(2) Preliminary deteimination on disqualification.~-If the worker is an
“nsured worker, the next step in tie determination is to decide, on the
ua8ls of the facts existing at the .time that he files his notice of unem~
ployment, whether his unemployment is of a type for which benefits are
payable under the law, FParagraph (2) specifies that at the time that

an insured worker files a notice of unemployment,. the agency shall make

a determination whether he is disqualified for any of the reasons speci=-
fiel in section 4(b) except those relating to ability to work and availa~
bility for work. If he is disqualified, no further determination need be
rmade until the period of disqualification has run, If he is not disquali-
fied, his eligibility for any future weeks of unemployment will depend on
the facts which develop in each of those weeks.

(3) Current determinations.--Paragraph (3) provides such current deter-
minations as may be necessary because new facts arise and the agencay
needs to determine whether they warrant disqualification. For example,
in any week a cleimant may refuse work and the agency has to determine
if it is suitable. This paragraph provides also the final determina~
tion which must be made for each week of unemployment for which a
claimsnt certifies for & walting week or claims benefits. All the
facts are avajlable at the tims this determination is made. The agenoy
deternmines whether the claimant (1) has complied with the filing and
registration requirements of section 4(a), (2) has been able to work
,ang available for work during the week, and (3) is not disqualified
under section 4(b)(5).

(4) Detemination in labor disputes,-~Determinations in labor dispute
cases may &flect & large number ol workers. They involve grave and
complicated issues of employer-employee relationships which need the
seasoned judgueni which appeal tribunals have developed. Under section
5(d)(4), the commissioner may turn the reeponsibility for the dstermina-
tion on the labor dispute issues over.to the board of review for a
complete hearing and decision. Delegation of such responsibility does
not, however, affect the obligation of the commissioner for making deter-
minations of insured status for the clalments concerned.
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(e) Written notice of determination.--Notices of determinations play a
large part in protecting a claimant's rights. Unless he knows what his
- rights are and unless he has knowledge of an adverse determination in
time to appeal, he has not been given an opportunity for a fair hearing., -
Section 5(e) specifies the notices which should be sent to employing umits
and to workers in specific olrcumstances,

(1) Hotice of insured status,--Paragraph (1) provides that a notice of
determination of insured status shall be furnished to all claimante
promptly. Th2 notice states whether the worker is insured, the amount
of wages pald him by each base-period employer, and the names of the’
employers. For the insured worker, the notice includes also his weekly
benefit amount, his augmented benefit amount if he has dependents, his
maximum annual benefits, and his benefit year. If he is not insured, the
notice should explain that he does not have enough wage credits and 1t
should indicate when the worker mey request a determination of insured
status on the basis of newly available wage credits, All notices should
include a statement of the right to appeal. Since the determination is
purely monetary and not dependent upon facts surrounding the cause of the
individual's unemployment, no notice of insured status need be sent to
the employer.

(2) HNotice to an ineligible insured claimant.--Paragraph (2) requires
the agency to notily any claimant who 1s found ineligible for waiting-
week credit or benefits. The notice should give the reasons for the
determination and its effective period and the claimant's right to
appeal fram the determination,

A determination of disqualification because of voluntarily leaving work
without good cause, discharge for migconduct, or refusal of suitable work
runs for a period of continuous unemployment specified in section 4, snd
only one notice of such disqualification is given the claimant. A deter-.
mination of disqualification because of inability to work or unavailabil-
ity for work can be made only Ior completed weeks of unemployment. How=
ever, the same facts may disqualify a claimant for successive wesks of
unemployment; for example, & broken leg may make a claimant unable to
work for & considerable period. Since the period of disgualification

for & labor dispute runs as long as there is a stoppage of work at the
establishment where the claimant was last employed, no determinatiom of
the length of such disqualification can be made in advance. Section
5(e)(2) provides that in @1l such cases, written notice of disqualifi-
cation should be given prcmptly for the first of such weeks, and later
only upon request or at four-week imtervals, so long as the facts on

which the original determination was made remain unchanged.

(3) Hotice to employiggrunita.-~0nder paragraph {3) a notice of a deter-
mination 1s given to a worker's last employing unit only when, prior to
the determination, it has submitted information concerning the circum-
stances of the worker's separation or of his continued unemployment.
Thus, the employing units which are deemed parties to determinations of.
rights are limited to those which have informed the agency of facts
which may provide a basis for the determination, If an employing unit
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v s not submltted such information before the determination 48 made, there
+s ue reason why it should have the right to appeal. Obviously, when it
has submitted potentlally disqualifying information, it should be notified
nf the determdnation whether it is f'or or against the claimant, or if the
~laimant 18 not an insured worker, the employing unit should be notified

of that fact. In case benefits are allowed after an employing unit has
submitted potentially disqualifying information, the claimant who otherwise
would receive notice of eligibility only through payment of benefits should
receive notice of the determination allowing payments, a copy of which has
been sent to his last employing unit,

14) HNotices and appeal rights,--One of the chief purposes served by the

;1se of determination 18 to inform a claimant and his most recent
enmploying unit of an agency decision in sufficient time to allow an
sppeal. Paragraph (4) provides that the notice be given promptly, by
oslivery or by mailing to the interested party's last known address, and
requires that @ clear statement of appeal rights be included in every
notice of deteraination.

(5) Notice of payment.~-In most instances the only motice of determina-
tion whioh the eligible claimant receives for any week of his unemployment
is nis bemefit check. Paragraph 5, therefore, includea a new provision
that & benefit payment shall be considered a determination and also a
notice to the claimant that he is eligible to receive the payment., ‘The
date of payment i® thus established as the beginning of the period within
which reconsideration or appeal msy be requested. No coples of the

checks need be sent to employers since checks are not issued until after
all questions relating to the separation of the warker from his last
employer have been determined.

(£) Finality of determination.-—A determination of insured status or of
eligibility becomes final wlth respect to any interegted party seven
days after notice is mailed or handed to him, unless within that period
he files an application for reconsideration or an appeal. An additional
period is allowed for good causs, auch as fallure to receive the notice
on time through error or the longer mailing time required for claimants
in isolated areas or for diastant interstate claimants.

(&) Reconsideration of determination.-—Provision for reconsideration of
determination permits the commissioner %o revise a determination of
insured status or of sligibility without the formality of the sppeal pro-
ceduire wvhen he receives facts which would warrant such a revision, The
power % reconsider a determination is in additlon to the appsal process,
but it is not necesssry for am individual to apply for & reconsidsration
before he way take an appeal, The right to take an appeal from a redeter-
mination is, of course, permitted. The reconsideration granted on the
application of an interested party provided in paragraph (1) is not
limited in scope, but it can be made only if the application is filed
within the appeal perioed. A&pplications for reconsideration of deter-
minations involving the labor dispute provision which were referred to
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an appeal tribunal under the provisions of section 5(d}{4)} are handled
by the board of review.

Under paragraph (2), the commissioner may reconsider a detcrmination of
insured status at any time within a year if he finds that there has been
an error in computation, identity, or the amount of wages credited to
the worker; that additional wages have been discovered; or that none
disclosure or misrepresentation is lnvolved. A year should give
sufficient time for the correction of mistakes of the usual type that
may occur in connection with the determination.

Under paragraph (3), howsver, the commissioner has 2 years Lo reconsider,
on his ovn motion, & determination of eligibility for waiting-week credit
or benefits, which was based on & failure by the claimant or his employer
to disclose a material fuct or on misrepresentation by either one or both
of them, Following such reconsideraition the commnissioner may issue a
redetermination. In this instance the 2~year period is suggested so that
the agency will have time to correct its records.

Paragraph (4) describes the procedure to be followed by the commissioner
when jurisdiction of the determination has passed from him, Whenever

he discovers informatiocn which would provide the basis for reopening an
appealed determination, he is directed to reguest the body or court
which rendered the final decision to issue a revised decision.

Notification of a redetermination, as provided in paragraph (5), must

be given in the same manner that written notice of a determination is
given, Since a redetermination may cover some period for which benefits
have been pald, it may include a finding thet such benefits must be
repaid to the agency. In these instances the notice to the claimant
must indicate the liability for repayment as provided in section 5(3)(2).

Paragraph (6) on finality of & redetermination of insured status par-
allels the provisions of section 5(f).

(h) Prompt payment of claims.,~--Section 5(h)(1) provides for prompt
payment of benefits., DBecause of the provislons for reconsideration and
appeal of determinations, the question of just when a claimant should
be paid is not a simple one, An agency's decision that a claimant meets
all eligibility conditions and should receive benefits may be reversed,
Therefore, the practical solution is to pay immediately any claims for
weeks of unemployment on which no question of disquallfication has been
raised and to hold, until the appeal period has run, every claim for
weeks on which a disqualification has been alleged but which has been
allowed by the agency because it found mo disqualification, If there
is no appeal, the claim can be paid at the close of that period.

If payments on all claims for weeks of benefits filed by an individual
were held up because a question of possible disqualification or ineli~
gibility has been raised on some of his claims, benefits which are due
without question would not be paid promptly. Delay in payments should
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t.e avoided when the final decision on some claims has not been made by
the end of the period for which the claimant would be ineligible should
‘tne decision go against him, and he continues to be unemployed and to
claim benefits for weeks of unemployment about which there is no
guestion. Regardless of the decision on the appeal, the claimant's
benefits for these latter weeks of unemployment can be paid promptly if
he is available for work in each of these weeks and eligible for benefits
in every other respect, If the clalmant questions the exact amount of
benefits to be paid, the amount awarded by the commissioner can be paid
immediately regardless of the outcome of the reconsideration or appeal;
if an increase is awarded, it can be made in a supplementary payment;

7 no increagse is. awarded, the payment standas, If there is some question
coricerning dependents! allowances, the basic benefits can be paid
JEVRR 119 t,ly.

“aragraph (2) provides that payments should not be delayed because proe=
zcedings for judicial review have commenced, unless the board of review
specifically orders delay., ‘

Paragraph (3) provides that appealed claims be paid promptly following
a second decision which awards benefits, For example, if the commis=
sioner's award of benefits is upheld by an appeal tribunal, benefits
should be paid immedlately, regardless of any further appeal. If the
appeal tribunal reverses the commissioner's determination but the board
of review upholds it, benefits should be paid on the basis of the
board!'s decision. A reversal by the board of review or a court would,
of course, bar benefits for any future weeks of unemployment, but, under
this double affirmance provisicn, the berafits which the claimant has
already received were due and he would not have to refund any amount
which he had received prior to the reversal,

(i) Payment of benefits due deceased or mentally incompetent persons,w-
Under section 5(i), the commicsioner is authorized to adopt regulations
for the payment of benefits in cases in which a claimant dies or has been
declared insane or mentally incompetent before he has received benefits
which have become due, While the number of claimants who die or are
declared incompetent before they receive benefits due them is not large,
the few cases which do arise create administrative complications dis-
proportionate to the amounts involved, if the employment security law
gives no direction for handling them, Such payments should not be
restricted by the usual inheritance and guardianship laws since the
amounts are usually small. Therefore, the commissioner's regulations

on payment in these cases need not conform to the statutes governing
decedent estates, The final sentence of the subsection protects the
agency from further 1liability after payment to the individual desig=
nated by the commissioner.,

(i) Recovery and recoupment.=—Section 5(j) should be read in conjunc—
tion with section 1Z{a) which provides criminal penalties of fines or
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impfiaonment for claimants who fraudulently withhold, or misrepresent
facts in connection with clainms,

The power to recoup erroneous payments is limited to cases in which the
payment was the result of the action of a claimant who, knowingly, alone
or in collusion with another person, failed to disclose some important
fact which had a bearing on his eligibilily or misrepresented the facts
.and who was not acting in good faith in accepting the benefits., The
agency must decide that an erroneous payment was due to the claimant's
wm misrepresentation or nondisclosure and not to his misunderstanding
of the agency's procedures and questions or to misrepresentation of
someone else without his lkmowledge. In order to simplify administration
the power to recoup is also limited to 2 years after the finding of non=-
disclosure or misrepresentation,

¥hen recovery of benefits is authorized, the notice to the individual
mst state that he 1s liable for the amount erroneocusly paid to him, .
the nature of the nondisclosure or misrepresentation, the amount to be
repaid, and the weeks for which it was paid. Otherwime, the benefits
are not recoverable, This provision is needed to give a claimant
notice that a repayment is due so that he may avail himself of the
opportunity to protest the redetermination or decision even if he is
no longer unemployed.,

The, comnissioner is given diacretion to require restitution or to deduct
unwarranted payments from future benefits, This discretion is essential,
¥hile some claimants are in a position to make repayment, others may find

it impossible to do sos Given dlscretlon, the commissioner can give

relief in these cases, Amounts to be repaid to the fund are made

collectible without interest by civil action in the name of the commissioner,

(k) Waiver of rights void.--Sections 5(k) and (1) were formerly included
in a separate section 15, "Protection of Rights and Benefits." Both
provisions are important to the protection of employees' rights under

the Act., Obstructing the claiming of benefits by intimidation or other-
wise is made a punishable offense., The general penalty provision of
section 14(d) applies.

(1) No assignment of benefits.--Protection against assignment of bene-
fits is important to carry out the main purpose of the Act, which is to
furnish maintenance during periods of unemployment, and not to furnish
relief for creditors, However, it is consistent with the aims of the
Act to permit legal action to collect debts incurred for necessities
during periods of unemployment, so that the individual may, when unem=
ployed and in need, obtain credit on the strength of his unemploymant
benefits,
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APPEALS

Taetion 6 1s designed .to meet the requirement of title III of the Soclal
Security Act that e 3tate law contain provision for an opportunity for

a fair hearing to all individuals whose claims for unemployment benefits
are denied. Two stages of appeal are provided: the first to an appeal
tribunal, and the second to & board of review. Appointment of the board
of reviewr is provided in section 12(b). The board is given general
power over the conduct of appeals at both levels, including the appoint-
ment of the appeal tribunals, asslgmnment of cases to the tribunals, and
adoption of appeal rules or regulations which prescribe the manner of
F41ing appeals and the conduct of appeal hearings.

“»Y  Appeal tribunals.--Ordinarily the issues in an appeal on the lower
.evel do not warrant a multi-member tribunal. A single member appeal
tribupal, often called a "referee," is therefore provided. The board

of roeview ig given authority 1o appoint a tripartite tribunal to hear
and decide cases of more than routine importance, particularly labor
dispute cages, cases involving the labor standards of section 4(c)(1),

or conaolidated appeals, The tripartite tribunal may be helpful in
reconciling omployer and employee intercsts in difficult cases, and may
also serve a public relations function by assuring both groups that their
particular interests will receive consideration by the tribunal, and. that
an unfavorable decision is not a result of prejudice or arbltrary action,
The employer and employee representatives should be chosen on the basis
of thoir experience and prestige in their respective groups. While each
should bring to the tribunal the point of view of the group from which
he is chnsen, his duty is not to convince the referee chairman, but
rather to help reach the fairest decision consonant with the law under
which he is acting in cooperation with both other members, The referee
as chairman of the tripartite body and as the impartial member concerned
solely with the public interest contributes a familiarity with policy
and precedents. Jt is most important that the referee be appointed on

a merit basis. The lmpartial character of the tribunal necessitates
that; if either the employer or employee representative or his alternate
is absent or disqualified, the other representative or alternate take no
part in the proceeding, and that the referee act alone. Provision for
appointment of alternates should, however, avoid such situations.

(b) Review by appsal tribunal.—A claimant or employer entitled to
notice of the commlssioner's determination under section 5(e) may file
an appeal to an appeal tribunal, The commissioner is a party to all
appeals. In cases involving a question of insured work, the employing
unit where the service in question was performed receives notice of the
appeal and becomes a party, regardless of whether it was entitled to
receive notice of the commissioner's determination under section 5(e)(3).
The act contains no provision specifying all the notices that might be
given to the parties; such details are proper subjects for regulations,
A decision that work performed by a claimant for an employing unii{ was
insured work is conclusive on the issus for all other workera similarly
situated in that employing unit, and the decision is not subject to
collateral attack either by the commissioner or by the employing unit.
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1t $he cooloosionuy, under wection 5(g), reconsiders & dcterzinaticon from
which ¢n eppexl iz pending, the redetermination supersodes the earlier
doter:lnation and the appeal, unless withdrawn, becomss sn appeal from
the redetennination.

If a party wishes to withdraw an eppeal, he must request permission of the
tribunnl. The tribunal retaina jurisdictlon of the appeal until it deter~
minea that the record shovs no obvious error and that no suspicion of
fraud or coorcion is indicatecd by the request. This provision, consistent
with the non-sdverzary nature of the appeal proceedings, is designed to
protoct parties, often unrepresented by counsel, from fraud or undue pres-
sure and Lo make certain that the withdrawal of an appeal does not :llow
sn obviously erronecus. or unsupported determination to become final,

The lost scntence is intended to settlo questions that have arisen regu-
larly concerning the jurisdictlon of appeal tribunals to go beyond the
imnodizte and obvious issiies involved in the sppealed determination and
pags upon related issues snd isaues that have arisen in the interval
between the determination and the hearing. The language proposed will
avoid such questions and reconcile the full scope of tribunal jurisdie=-
tion with the requirezents of fair hearing.

(c¢) Hearing procedure and record.-~An opportunity for a fair hearing not
only includes the right to present arguments and confront and examine
witnesses before an impartdal referee, but alsdo requires timely notice
of the hearing and acheduling of hearings at a time and place reasonably
convenient to the parties. The elements of a fair hearing should te
provided by regulation. :

A hearing before an appeal tribunal should be so conducted as to biing
out all testimony and evidence which may be helpful in ascertaining

facts relevant to the review of the determination. Rigidity or formality
is to be avoided, and the proceeding should be understandable to a ¢laim-
ant not represented by counsel. Courtroom techniques and rules as to
order of proof, type of evidence admitted, and ®*burden of proof® are not
appropriate to the non-adversary type of proceeding contemplated in
unemployment insurance administration. Narrative testimony is often
most useful in adducing the complete factual picture. Interruptions
because of occasional irrelevancies or because of nonconformance with

a preocribed order of proof may hamper the fact-finding process. uore-
over, what appeara to be irrslevant at one stage of the hearing may

later prove germane to the issue., Common-law or statutory rules as to
"competence” or relevancy which are appropriate for lay Juries are mot
Justified in their application to a fact-finding authority which both
elicits and weighs evidence as an expert in a specialized field. Instead
of excluding evidence of doubtful reliability or relevance, the tribunal
should admit such evidence into the record and when arriving at a deter-
mination give it only such weight as seems warranted. The tribunal
should, moreover, bring forth on its own initiative any testimony or
evidence on relevant issues which the parties fail to cover. A record

of the appeal proceedings is necessary to provide a basis for review,
This record may be in the form of stenographic notes or recordings and
need not be transcribed unless further appeal is taken,
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: .
(d) Corsolidated appeals.~--Often a single fact situation glves rise to
saestions involving large numbers of claimants, This is particularly
Lrue where a labor dlspute is involved or where coverage of an euploy-~
ing unit i1s the principal issue in the determination of benefit rights.
sonsolidation of such appeals avolds unnecessary repetition, expense,
and delay. However, a party may ha’e a separate hearing if the tribunal
finds that consolidation would be prejudicial to his rights.

(e) Notice of decision of appeal tribunal and time for appeal.--~The
An~ision of the appeal tribunal should be issued promptly, and a copy of
+he decision including the findings and conclusions mailed or delivered

~ the parties, The findings and conclusions should be simple gtatements
-+ {he reasons for the decision. It 13 not necessary for the findings of
;unt to be distinet from the conclusions of law., The main purpose will
be served if the findings and conclusions make the basis of the decision
- ~derstandable to lay parties and agency persomnel and are sufficiently
zxplicit to form a basis for review., A party has seven days from the
date of mailing or delivery of the.decision in which to start an appeal,
More time may be allowed for good cause, as for example, in the case of
a party who is an interstate claimant, or who lives in a remote rural
area where receipt of notlice of decision way be delsyed, or who has misg-
understood the instructlons of agency personnel.

(f) Review by the board of review,--The board of review serves as a
second stage of appellate authorlty except in ceses involving labor dis-
pute questions under section 4(b)(6) and appeals which it removes to
itself, A party is entitled to a review by the board of review of a
decision if the appeal tribunal did not affirm the commiasioner's deter-
mination and in cases involving fraud under section 4(b)(7), if a State
law includes a provision for administrative disqualificatilon for fraud,
The board may in its discretion grant review of an appeal tribunal's
decision which affirms the Gommissioner's determination, In the exercise
of its function of coordinating decisions of various appeal tribunals,
the board itsslf may initiate a review of an appeal tribunal's decislon
within the same time as provided for an appeal by & party. The board
may review an appeal tribunal's decision on the basis of evidence already
submitted since a fair hearing has already been afforded the parties.

The board may, however, order more evidence to be taken before itselfl

or before the tribunal to complete the record,

(g) Labor disputes: determinations and appeals.—-Labor diepute cases
arising under section 4(b)(6) may be referred by the commissioner to the
board of review for determination pursuant to section 5(d)(4). The board
of review may appoint & itripartite tribunal to hear the case and iasue a
determination which may then be appealed to the board of review as of
right, .The board may in its diacretion hear the cass itself; in which
event the parties must receive a full hearing as would ordinarily be
afforded by an appeal tribunsl; the determination may be appealed to the

appropriate court in the sams manner as any other decision of the board
of review, :
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(h) Removal to the board of review.--In its discretion, the board of
review may hear an'appeal involving an important issue, in the first
instance, and may remove to itself any such: appeal pending before an
appeal tribunal, When an appeal is so removed, the board must give all
parties a fair hearing as would otherwise have been afforded by an
appeal tribunal,

(i) Notice of decision of board of review and judicial review,-~Parae
graph (1) provides that any party may appeal to the appropriate court
from a decision of the board of review within fifteen days after the
mailing or delivery of the decision, More time 18 allowed than for an
qigeal from an appeal tribunal's decision since more formalities are

inarily involved in perfecting court appeals; this additional time
r2moves the neceasity of provision for extension for good cause as cone-
tained in sections 5(f), 5(g)(6), and 6(e). Where the board has, in its
discretion, refused to hear an appeal from an appeal tribunal's decision,
the time for initiating judicial review runs from the date the notice of
denial was mailed or delivered, since only then would a party have
exhausted the administrative remedies provided.

The first step in the court appeal is the filing of a petition for
review which states the grounds of appeal. Verification of the petition,
and the taking of exceptions are not necessary to Jjudicial review nor is
the posting of bond necessary to obtain judicial review of determination
of benefit rights, The court does, however, have discretion to require
posting of bond by an employing unit in cases involving review of deter=
minations of coverage and of contribution liability.

(2) An appellant other than the commissioner need not himself serve
every party to the appeal, He need only deliver to the commissioner or
his designated representative as many coplies of the petition as there

are parties to the appeals, The commissioner has the responsibility of
serving all other parties, and of filing with the court certified copies
of the record together with his petition for review if he is the appellant
or with his answer if he is an appellee. The parties to the judicial
review include all the parties to the administrative procesdings as well
as the board of review which has an interest in defending its position,

{3) The court review is limited to questions of law and the findings of
fact by the board of review are conclusive unless the court finds them

to be unsupported by substantial evidence in the record. A review of .
the facts de novo or a re-evaluation of the evidence applying exclusionary
rules applicable in law courts would result in undue duplication and
would further negate the effect of the informal hearing by specialist
fact~finders., If the court wishes a more complete record, evidence

should be taken and findings and conclusions made by the board of review.

Since speed in adjudicating claims is of prime importance, the cdurt
appeal should be heard summarily and given precedence on the coutt
calendar over all except workmen's compensation cases.

/ /
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(j) Conclusiveness of final determinations and decisions.—Provision
for conclusiveness of final determinations and decisions makes those
redetermination and appeal procedures expressly provided in the Act the
exclusive means for upsetting determinations and decisions, This section
is intended to prevent indirect reopening or possibly contradictory dis
position of matters already decided. A determination, redetermination,
or decision, if not appealed within the time provided, becomes final and
conclusive on the claimant, the commissioner, and employing units with
notice., A determination of benefit rights may not be collaterslly
attacked by an employing unit even if it did not receive notice. Thus
wher. wages are taken Into account in determining the insured status of a
vorker, the coverage of work performed for those wages is conclusively
determined and the employing unit which had notice of the determination
wnder section 5(e)(3) or of the decision under section 6(e) and (i) may
not later raise a coverage question as to the same work in connection
with its liability for contributions. In no case involving its experi-
ence rating may an employing unit contest benefit rights already awarded
as a result of a decision or determination which has become final,

A case may be reopened because of fraud or coercion if the commissioner,
appeal tribunal, or board of review is notified within the period of
sixty days from the time the person claiming fraud realizes that he has
been defrauded, or if coercion is involved, from the time he becomes
free of the coercion. An appeal permitted to be withdrawn may similarly
be reinstated because of fraud or coercion within the same time limit,
This provision is not essential in States which recognize the right cf
an administrative agency to set aside decisions or reinstate appeals
when a decision or permission to withdraw was procured by fraud or
coercion,

(k) Rule of decision and certification to board of review,——The rule of
decision provision is intended to achieve uniformity and predictability
in policy interpretation and in the application of legal principles, and
at the same time to provide for sufficient flexibility to allew for im-
provement and re-evaluation. Certification, by the commissioner or an
appeal tribunal, of a question of law and findings of fact to the board
of review provides a method for discarding incorrect or obsolete inter=-
pretations. The board of review either may hold a hearing and certify
an answer to & question of law or may remove the entire case to itself,
Certification is also an expedient method for the disposition of an
important question for which there is no precedent, where the case would
probably be appealed to the board of review in the normal course of events,

(1) Limitation of fees.--If the opportunity'for fair hearing under this
section 18 to have reality for claimants, the limitation of fees is
essential. Charging of fees by an appeal tribunal, or by the board of

review would greatly impair, if not nullif{, the opportunity for a fair
hearing and would result in the abandonment of many cases involving

important issues on which precedents should be established. The right
to take an issue to court after the adwinistrative appeals processes
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have been exhausted.requires that there should be a similar limitation
of fees and costs in connection with a court proceeding. It is recom-
mended, however, that the courts be given authority to curb unwarranted
actions for judicial review by assessing against the claimant costs in
cases where proceedings are institutec or continued without reasonable
grounds,

(n) Representation of claimant.--While administrative proceedings on
claims are to be conducted in such a manner that the claimant will not
need representation, it is important to provide that a claimant may be
represented by counsel or by another representative of his choosing, for
example, a worker by a union official or an employer by a personnel
officer, The control over fees which an attorney or authorized agent
may charge can be used to discourage any offer of counsel when it is not
needed; it will also protect claimants from excessive charges when
counsel is needed. It is advisable that no rigid limitation be placed
on the fees to be allowed attorneys or agents, Accordingly the board

of review is given discretion as to the amount allowable,

(n) Fees of attorneys for claimants on appeals to courts.--A claimant's
right of appeal to the court may be ineffective unless provision is made
for the payment of his attormey and necessary court and printing costs
when sppropriate because few claimants have technical legal competence
and few are able to pay for such services., Payment of such costs is
authorized from the administration fund when the claimant is on the
defensive and does not initiate the appeal, when the decision being
appealed by the claimant reverses a decision favorable to him, when the
claimant is appealing from a declision which reduced or denied benefits
awarded under a prior administrative or judicial decision, when benefits
are awarded as a result of the appeal, when the decision being appealed
was not the unanimous decision of the tribunal, board of review, or
court which rendered the decision, or when the claimant appeals in

other types of cases unless the court finds that there was no reasonable
basis for the appeal, Limits to be set on the amount which may be paid
in fees will necessarily depend upon customary fees in the State,
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COVERAGE

the principal coverage provisions in this Act are found in the defi-
nitions of employer and employment in section 2(1) and (k). Section 7
directs the commissioner to make coverage determinations, and protects
the rights of persons affected by those determinations by prescribing
procedures for administrative reconsideration, for appeal to the board
of review, and for judicial review of these determinations, The section
also provides elective coverage and prescribes the period during which
such coverage is effective and the methods by which both mandatory and
elective coverage may be terminated, Taken together, section 2(i) and
‘%3, section 7, and reciprocal coverage arrangements adopted under
raction 15(c) determine which groups of the working population come
aivwnin the scope of any State unemployment insurance program,

(a) Coverage determination.--The authority of the commissicner to
deterzine whether an employing unit constitutes an employer and whether
service constitutes employment is implied from the neceasity for making
decisions under the definitions of employer and employment. Section
7(a)(1) specifically directs the commissioner to make findings of fact
and to arrive at a determination on the basis of the findings. Coverage
determinations, unless made as a part of a determination of insured
status, ."all within this provision. In practice the status and contri-
bution reports furnish all the facts necessary in the majority of
determinations.

Reconsideration of coverage determinations.--=Section 7(a)(2) gives the
comnissioner an opportunity for administrative reconsideration of a
coverage determination within a year, in the light of additional
evideénce, Paragraphs (3) and (4) provide that an employing unit be
given notice of a determinatien or redetermination and an opportunity

for an informal hearing before the commissioner or his representative.
These administrative hearings are particularly useful to the commissioner
in making determinations in borderline cases such as those presented by
questions of the existence of an employer-employee relationship through
the application of the ABC tests of section 2(k}(5).

Appeal from coverage determination and judicial review.—-Section 7(a)(5)
allows an appeal to the board of review on a coverage determination or
redetermination, The appeal must be taken within fifteen days following
the mailing or delivery of a notice of the commissioner's determination,
Proceedings before the board of review are held in the same manner &s
proceedings before the board of review on benefit appeals (section 6).
Paragraph (5) provides also for judicial review of coverage decisions in
accordance with the provisions of section 6(1), In this type of case

the court may require an appellant employing unit to file an approved
bond or other appropriate security for the payment of any contributions

and interest which may finally be determined to be due and of the court
cogta, »
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(b) Conclusiveness of determination.-—=Section 7(b) makes the deter=
mination of coverage by the commissioner or the board of review,
together with the records of proceedings, admissible under certain con-
ditions as evidence in subsequent procsedings under the Act, The deter-
mination of the commissioner is admissible only if it has not been
appealed, If the determination is supported by substantial evidence

and if there has been no fraud, it becomes conclusive and binding (except
for errors of law) upon any employing units which participated in the
proceedings, It is not made conclusive for other persons affected by
the determination, since such persons did not have notice of the hearing
and an opportunity .to be heard, This does not mean that evidence sub-
mitted or testimony taken in connection with a coverage determination
may not be considered in subsequent benefit proceedings; it means only
that the determination must be reexamined in relation to the benefit
issue,

(c) Period of coverage.--This section specifies the period during which
mandatory coverage is effective., It provides coverage from the first
day of the calendar year in which the employing unit first meets the
conditions which establish its liability and until terminated as pro-
vided in section 7(d), (e),and (f).

(d) Termination of coverage.--Section 7(d) specifies the conditions
under which an employing unit ceases to te an employer. subject to the
Act, This section is not needed with coverage of one or more at any
time. Alternative provisions are presented for use with the definition
of employer in terms of pay rolls and in terms of number of workers in a
specified period., The State should insert in the blanks in the text the
figures which are consistent with its definition of employer. An employ=
ing unit may have its coverage terminated for any calendar year if it
files an application not later than March 15 of that year and if the
commissioner finds that during the prior year the unit did not have
sufficient pay roll or enough employees to fall within the definition

of employer in section 2(i)s A full year must elapse in which the unit
does not meet the conditions specified in the definition of employer
before the liability of the unit can be terminated,

If the employing unit does not file an application for coverage termi-
nation,.the commissioner may terminate coverage on his owmn motion, This
clause is important from an administrative point of view since many units
go out of business without filing applications to terminate coverages

the agency must be able to purge its files of records pertaining to units
which are no longer engaged in business within the State,

(e) Elective coverage for employing units.~(1) This section permits
an employing unit to elect coverage if the service performed for it is
not exempt under the definition of employment but it ias not subject
because of the limited size of its pay roll or the small number of its
employees, The provision serves a particularly useful purpose if the
State law does not contain a provision like that in section 2(1)(5)
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which makes all employing units, subject to the Federal Unemployment
Tax Act, subject to the State law. The provision is, of course, not
necessary with coverage of employers of one or more or if the size-of=-
pay-roll limitation on coverage id so small that it results in coverage
equivalent to coverage of one or nore.

If an employer is subject to the Federal act but not to the State law,
an elective provision enables him to extend unemplcoyment insurance to
his workers without additional cost. The provision may be useful also
to contractors who prefer to carry the cost of unemployment insurance
rather than run the risk of losing contracts, There is always the
posasibility that employers making use of the type of service provided
by such contractors may let their contracts to other employers subject
under the compulsory provisions of the law, rather than carry the
insurance coste of nonsubject contractors as required under the con-
tractor-tacking clause (section 2(3)(3)).

Any employer who elects coverage under a provision of this type becomes
subject "to the same extent as all other employers." That is to say,
his coverage is limited to workers who are engaged in employment as
defined in the law. The election for a period shorter than two years
does not seem worthwhile; some States may wish to consider a longer
minimun period. The effective date of the election is the date stated
in the commissioner's approval, which may not be the same as the effec-
tive date under the compulsory provisions of the law. Many employing
units might hesitate to elect to be covered if they had to pay contri-
butions for a periocd prior to the election,

(2) The termination of elective coverage depends upon the request of
the employing unit or the action of the commissioner at any time sub-
sequent to the two calendar years for which the election was mads,

(f) Elective coverage of excluded service.--(1) This section permits an
employfhg unit to elect coverage of service which is excluded under the
definition of employment, (section 2(k)). An employing unit may select

a certain type of service which it wishes to cover and may limit the
election to one or more establishments even though it operates several
establishments in the State, However, it would have to extend coverage
to all individuals performing the specified type of service in the
estabiishments concerned, Here, as in the case of an emplayer who
elects coverage under section 7(e)(l), the election must be for a minie
mum period of two years. The sffective date of the slection in this
case also is the date statsd in the commissioner's approval because of
possible objection to retroactive contributions,

(2) As is provided in section 7(e)(2) concerning elective coverage of
employing units, termination of elective coverage of service depends on
the request of the employing unit a the action of the commissioner at
any time subsequent to the two calendar years for which the election was
made,
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CONTRIBUTIONS

This section provides funds for financing the payment of benefits by
requiring contributlons from employers on the wages of thelr workers
who are engaged in employment as defined in section 2(k) of the Act.

This reliance upon employer contributions to finance the program is the
natural outgrowth of the Federal Unemployment Tax Act with its credit
provision for employer taxes. Those provisions had the practical effect
of inducing States to impose at first a flat rate on employers' pay
rolls equal to the maximum credit allowancet 0.9 psrcent in 1936,

1.8 percent in 1937, and 2,7 percent beginning in 1938; and later to
impose rates varied in accordance with the employers' experience with
unemployment, As a result of negligible;unemployment and high pay rolls
in the war years and early post-wdr years, these methods provided more
revenue than was currently needed to finence the program., In the immedi-~
ate future, therefore, and p ossibly as long as the Federal Unemployment
Tax Act remains unchanged, most of the States will continue to depend on
employer contributions to finance thelr unemployment insurance programa,

Barly draft bills provided also for employee contributions. Such contri-
butions were collected at one time or another in nine States but the
trend has been away from workers' contributions. They are presently
effective in only two States, Alabama and New Jersey. In most States

the revenue from employers has been more than sufficient to finance ‘the
program., While the theory of responsibility for the program inherent in
the payment of contributions by employees is sound, so long as the funds
are so much greater than the yearly payments for benefits and so long as
the State laws provide for experience rating, employee contributions are
not justified.

The additional credit provisiona in the Federal act and the experlence -
rating provisions of State laws were based on two theoriess (1) that
reduced rates for employers whose workers experienced little unemploy-
mer.t would be an incentive to the prevention of unemployment and (2) that
the costs of benefits should be allocated among employers in accordance
with their responsibility in causing unemployment. Obviously, these
theories do not apply to workers' contributions.

(a) Payment of contributions.--Section 8(a) establishes for each calen~
dar year the llability of employers for contributions on the wages of
workers engaged in employment, prohibits the employer from deducting the
payments from the wages of his workers, and authorizes the commissioner
to prescribe regulations on payments. The calendar year as the periocd
of 1iability ties this provision in with the period of coverage (sec-
tion 7) and with the Federal credit provisions. Regulations adopted
under the authorization should cover such points as the maintenance of
the necessary pay roll records, the filing of returns, the place of
payment, and the dates upon which payments are due (including the date
as of which a payment by mail is deemed to have been received and special
due dates for employing units becoming subject during the year ),
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(b) Rate of contributions.-~Section 8(b) fixes the normal rate of
contributions as 90 percent of the 3-percent Federal unemployment tax,
Except as rates are more or less than 2,7 percent because of the experi-
ence-rating provisions of the law, employers pay a 2.7 percent rate on a
"wages paid" basis for calendar years subsejuent to about 1940, Before
that time contributions in most States were collected on a "wages payable™
basis., It does not seem necessary to include the former wording in the
State laws, although the earlier provision must still be applied with
respect to contributions for the periods during which it was in effect.
Any change to a "wages paid" basis with respect to those earlier years
would raise gquestions as to the retroactive effect of ths amendment on
employer liability for contributions based on wages payable but not paid
within those years, Refunds made on the basis of a retroactive amend-
ment would violate the requirements of section 303(a)(4) and (5) of the
Social Security Act and section 1603(2)(3) and (4) of the Federal Unem-
ployment Tax Act limiting refunds to amounts erroneously collected.

Some State laws include the rates for the sarly years of the program
because of the possibility that questions of liability for those years
may arise and may have to be resolved. At this time it does not seenm
necessary to include in the text the rates for 1936, 0.9 percent, or
for 1937, 1.8 percent, in each case 90 percent of the Federal unemploy-
ment tax for those years,

(c) Base of contributions.,--Section 8(¢) limits the contribution liabil-
ity of the employer to the first $3, 000 paid to an individual in a calen=-
dar year rsgardless of when the wages were earned, the States in which

they were paid, or whether they were paid by an employer or his predecessor.

The language is drafted to include all remuneration for service which is
taxable under the Federal Unemployment Tax Act if credit may be taken
against the Federal tax for contributions required to be paid into a
State unemployment fund., This language is recommended because it will
result in the automatic extension of the $3,000 1imit of section 8(c)

if Congress should broaden the Federal tax base for unemployment insur-
ance as it has done recently for old-age and survivors insurance by
increasing the tax base to $3,600.

Prior to its amendment in 1946, section 1607(b)(1) of the Federal Unem-
ployment Tax Act and the State laws excluded from taxation that part of
an individual's wages in excess of $3,000 per year which were payable by
one employer for service performed during the year, This meant that
wages in excess of $3,000 frequently had to be reported on a "wages pay-
able" basis in contrast with the "wages paid"® basis generally used for
reporting all other wages, The suggested language follows the Federal
amendment in placing the limitation on a paid basis,

The provision also limits the tax to the first $3,000 per year regard-
less of the State in which paid. It carries out the recommendation of

the Interstate Conference of Employment Security Agencies that an smployer
who pays a tax on the first $3,000 paid to an individual in one State need
not pay an additional tax if the individual's services for that employer
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are transferred to another State.

Including wages paid ty a predecessor in the limitation on the amount of
taxable wages is a new! provision in thls edition of the Manual which con-
forms with an amendment to the definition of "wages™ in section 1607(b)
of the Federal Unemployment Tax Act in the Social Security Amendments of
1950. Heretofore the successor employer was required to pay contributions
on the first $3,000 he paid an individual, without any advantage to the
worker., :

(d) Experience rating.--Section 8(d) provides a system for the determin-
ation of employers' contribution rates on the basis of their experience
vith quarterly pay-roll declines. The use of quarterly pay-roll declines
as a measure of unemployment risk is based on the assumption that the
hazard of unemployment exists if an enployer is unable to offer &s much
employment in one quarter as he offersd in the immediately preceding
guarter, As employment rises, pay rolls rise, and as the volume of work
offered by employers falls, pay rolls fall; i.e., a pay-roll decline
ususlly means that workers have lost their jobs.

The plan included here uses quarterly declines in total pay rolls (not
total taxable pay rolls) as the measure of each employer's experience
with unemployment and adjusts the amount of revenue which is to be

raised in sny year to the needs of the program as measured by current
reserves, Each employer's rate is based on his experience with declines
in pay roll’, from quarter to quarter, over a three~ to five-year period.
The extent c¢f each quarterly decline, i.e., the difference between the
total pay roll in one quarter and in the preceding quarter, is reduced

to a percentage basis which is termed the "quarterly percentage decline."
If the pay roll for the quarter ending on September 30 was $100,000 and
the” pay roll for the quarter ending on December 31 was $90,000, the
percentage decline would be 10 percent. The avetage of an employer's
percentage declines during the experience period is the experience index
which establishes his relative experience as compared with other employers.,

Obviously, pay-roll declinea do not reflect the extent of the unemploy-
ment experienced by individual workers. Some workers whose separations
are reflected by a declining pay roll immediately obtain other employ-
ment. In other cases when workers are separated and experience unemploy-
ment, there i3 no decline in the employer's pay roll because he immedi-
ately replaces the separated workers. There is, however;, a distinct
advantage in not attempting to measure such unemplcyment. Under the
charging provisions of laws using benefits or benefit derivatives, an
~effort is made to identify the employer who should be held responsible
for a particular period of unemployment of a particular individual. HNo
one solution has been found to answer this problem of identification.
The reason is simple; the unemployment of the individual does not
ordinarily occur until after the employer-employee relationship has

been broken. Except in cases of partial or temporary unemployment
individual workers are unemployed only when they have severed their
connections with all employers. In consequence, the 'methods of charging
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benefits cannot result in an exact measurement of the experience of any

one employer. In contrast, with the use of pay-roll declines, there can

be no question that the employer's experience measured: by quarterly pay-
roll declines is his experience and not that of same other employer. More-
over, the whole ticklish problem of charging employers for particular
pericds of unemployment of given individuals is avoided.

While pay-roll declines do not reflect all separations due to turnover, it
is assumed that separations due to turnover are rarely caused by lack of
work; as a rule high turnover occurs in periods of full employment and is
due to voluntary leaving and to discharge for misconduct. It is an open
question whether such unemployment should be reflected in an individual
employer index. The removal, from the rate determination process, of
questions of disqualification arising because of turnover eliminates one
of the inherent weelnesses of rates based on benefits or benefit deriva-
tives,

The use of the quarter immédiately preceding the quarter in which there
{8 a decline as a base for welghiing the decline represents a gain over
other measures of the significance of an employer's experience, such as
the relation of benefits to a past yearly pay roll or an average three-
or five-year pay roll. While the plan takes account of unemployment due
to an employer's failure to maintain an employment level over a short
period of time, it does not hold him continuously responsibie for the
maintenance of that level, It gives weight to the trend of employment
offered by an employer and the trend is important in relation to unem-
ployment risk., Since the declines represent changes over a short period,
i.e., from quarter to quarter, and are reduced to percentages, inflation
or deflation will have little effect on rates. The effect of changes in
wage levels will be minimized because comparisons are made only with the
most recent quarter rather than with a more remote period.

The plan has the additional advantage of administrative simplicity. Few
procedures are necessary. The necessary records are on file and the
machinery for contribution collection should assure the accuracy of the
figures. There is no need {or a procedure for charging benefits paid;

no need for notices to employers on charges or for procedures for appeal-
ing charges.

Another decided advantage of the plan is that eliminates the close rela-
tionship which exists under most experience-rating systems between each
benefit payment and zome employer's rate., This relationship inevitably
leads to contests on payments; in some States it has led to legislative
enactments to curtail the workers' rights to benefits in & nanner not
consistent with the purposes of the program,

(1) Definitions.--Because certain terms have limited meaning for the
contribution section, language defining them has been incorporated in

the section., Paragraph (1) provides definitions of "computation date,"
"pay roll," fqualifying period,” and "reserve percentage."
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(A) Computation date.--The definition is drafted to permit a three-month
period for rate computation. Since the process is simple, this should
give the agency time to announce rates well in advance of the due dste in
a new rate year. The definition assumes that rates will be fixed for a
calendar year because credit against the Federal unemployment tax is
allowed with respect to a calendar year and employers' reporting prob-
lems are simplified if the State and Federal tax years are identical.

(B) Pay roll.--The definiticn of pay roll is phrased in terms of remuner-
ation rather than taxable wages so that the experience of an employer
prior to the time that he became subject may be used in rate determina-
tions and that apparent declines in quarterly pay rolls which would result
from the $3,000 annual limitation on taxable wages will be eliminated,

The proviso clause in the definition of pay roll states that for the pur-
pose of determining the rate of a newly subject employer the definition of
employment in force at the time that he becomes subject shall apply to ser-
vice performed for him prior to the date on which he becomes subject. This
implements the provision in section 8(d)(3) which permits newly subject
employers to have their rates determined under experience-rating provisicns
if ag employing units prior to coverage they maintained records which can
be used as a basis of the determination. For example, if service for non-
profit organizations should be brought under a State law in 1951, a hospi-
tal with its pay-roll records in order could have the immediate benefit of
experience rating. Without the proviso, however, those records could not
be used for years prior to 1951, 1t should be noted that the proviso is
limited to rate determination purposes and cannot be interpreted as impos-
ing retroactive contributions. _ :

(c) Qualiﬁying period.~~The qualifying period is the period in which the

employer accumulates the pay-roll experience which is used as a basis for
his rate determination. The experience may be accumulated before or after
an employing unit becomes an employer. Because pay-roll declines averaged
over five years are more representative than those averaged over three
years, the definition of qualifying period is drafted in terms of five
yoarsg for employers who have employed individuals over a period of five

or more years., In the case of newly established employers, the definitien
permits a qualifying pericd of not less than three years for employers who
do not have five years experience. Three years experience is the minimum
which can be used under the requirements of section 1602(a){l) of the
Federal Unemployment Tax Act.

(D) Reserve percentage.--Reserve percentage is defined for use in the
rate schedule as a short cut for the ratio of the total amount available
for benefits in the unemployment fund to the total amount of pay rolls
subject to contribution.

(2) Stendard rate.--Paragraph (2) limits the operation of the experience-
rating provisions to years in which the reserve in the State unemployment
fund equals or exceeds 6 percent of the State-wide pay roll for the year
immediately preceding the computation date. It sets the standard rate
(from which the rates are varied on the basis of each employer's experience
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with unemployment) at 2.7 percent, the equivalent of the full 90 percent
credit against the 3 percent tax required under section 1601 of the Federal
Unemployment Tax Act, and thus the most practical rate for a State to use
as a standard.

Making the standard rate applicable to all employers when the reserves in
the fund fall to a specified level and basing the variable rate schedule

to be used in any particular year on the condition of the fund are methods
of adjusting income to ocutgo. Using the ratio of reserve to pay roll for
the preceding year as the control for determining when no reduced rates
should >e allowed and for the selection of the schedule to be used in any
given year has the advantage of adjusting the level of rates automatically
to the potential liability, i.e., to the wage credits of individuals covered
by the program. It gives a flexible rate structure. The use of the ratio
of the amount in the fund to last year's pay roll is more desirable than the
use of a dollar amount in the reserve for the purpose of adjusting rate
levels. The ratio changes as contributions change and thus has current
significance. No matter how carefully a dollar requirement is determined
in the first place, increases in wage levels or in employment levels and
changes in the benefit formula or in the coverage provisions may quickly
outmode a dollar requirement. Moreover, a fund-to-pay-roll ratio will

not result in a reserve which is frozen because of the necessity of main-
taining it at the required level,

The figure in the text is illustrative. Former drafts suggested a reserve
balance of 7.5 percent of one year's pay rolls, derived from the Federal
standards for reduced rates under reserve-account laws in section 1602(a)
(3)(C) of the Internal Revenue Code (2.5 percent of three years' pay rolls),
A lower balance is appropriate with a pooled fund law, Recent experience -
shows that costs over a period of years may average 2.5 percent or more-of’
pay rolls in only a few States. The draft suggests a reserve requiremsnt
of 6 percent of taxable payrolls because this level approximatés 3 ‘times
the estimated long-range benefit costs for'the country‘as‘a whole. The
reserve percentage required for any reduced ‘rates under a State law should
have a definite relationship alsé to benefit costs in the State, averaged
over a period of yearsj in States in which benefit costs in relation to
taxable pay rolls havé been low, a safe reserve requirement might be even’
lower than 6 percent while in high~cost States, 8 percent or more might bLa&"
more realistic.

If a State wishes t6 use a single rate schedule, the safety factor might
well be set as the greater of (1) three times the avérage annual benefit
payments in the last five years or (2) 6 percent of the State-wide pay roll’
subject to contributions for the year immediately précéding the computation”
date, Such a provision gives ‘consideration to the relationship of the’
reserve both to the benefit costs averaged over a périod of years and to
potential liability measured by recent taxable pay rolls.

(3) Rate computation.~-Paragraph (3) provides the’conditions under which
employers may have their rates determined on the basis of their experience
and the procedure for rate computation, Only employers who have employed
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workers and maintained quarierly pay-roll records during sach of the
years of the qualifying pericd are eligible for reduced raies. The
definition of the qualifying period (paragraph 8{d}{1)(C)) permits
reduced rates for newly subject employers who have had three years’
experience as employing uniis and whose pay-roll records sre available
for use as a basis for rate determination. The inclusion of new employ-
ers who héve had the required experience means that when newly subject
groups, sich as workers in nonproflt organizations, are covered by a
State law, the employers of those workers wmay have the advantage of
rate reduction during the first year of their lisbility. For States
which limit coverage by size of firm, il weans that swmall smployers
who become subject could have this advantage 1f they have three years®
experience.

Paragraph (3) provides .he procedure to be used in rate determination.
Each employer's quarterly pay rolls are arranged in chronological order,
beginning with the first pay roll in the qualifying period. Whenever a
quarterly pay roll is lesgs than the quarterly pay roll preceding it, the
difference is divided by the pay roll for the earlier quarter to obtain
the percentage decline. The parsgraph suthorizes regulations for allocat-
ing lump—-gum remuneration to calendar quarters and for the treatment of
declines in pay rolls resulting from labor disputes.

The quarterly percentage declines of an employer are added and the total
is divided by the number of possible declines in the pericd; i.e., by
ore less than the number of quarters in the qualifying period. If the
qualifying period is five years, the divisor is nineteen. The result of
this division is the employer's average percentage decline. 3Schedules
are outlined for the designation of an employer's rate on the basis of
his average percentage declines during the qualifying perled. The figures
in the heading of the colwmns in the text are also illustrative., In rate
schedules in & State law the minimum resorve percentage required for the
least favorable rate schedule should be the same as that required for any
reduction in rates under paragraph (2).

This method of determining the employers' rates by schedule is presented
in preference to assigning rates on the basis of an array of euployers’
experience because an array systém cannot be used effectively in those
States in which a large percentage of the State-wide pay woll is concen-
trated among & few employers. The method of assigning rates by means of
an array has the advantage of providing incoms tc the fund at a predeter—
mined percentage of pay rolls. If a given percentage of pay rolls were
maintained over a period of years, the fund would be built up in periods
of expanding business and it would not be necessary to raise rates in
pericds of contracting business activity. If a State in which a large
percentage of the State-wide pay roll is not concentrated among a fow
employers wishes draft language for an array system, soch language will
be furnished on request.
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To meet the requirements of thé additional credit provision of the
Federal Unemployment Tax Act at least three rate classes should be pro-
vided. The number of different rates and the actual rates assigned are
matters for State determination. While administrative considerations
may indicate the desirability of only a few rate differentials within
the limited span of maximum and minimum rates, the differentials should
be numerous enough to reflect variations 'in the employers! experience,
With many rates, the intervals between them must be small and slight
variations in employer experience will not result in wide differences in
rates, which may be more equitable than the large variations which result
when there are few rates.

(4) Estimated pay-roll report.--Paragraph (4) enables the agency to pro-
ceed with rate determination when no report is submitted by an employer
or the reports submitted are insufficient or incorrect., The comissioner
may estimate the pay roll on the basis of the best evidence available to
him, and must notify the employer of the estimate by registered wail.

For administrative convenience, this estimate would be incorporated in
the first delinquency notice sent the employer after the computation
date. Unless the employer sends in a corrected and sufficient report
within fifteen days, the agency will use the estimate as the basis of

the determination. Any rate determined on the basis of such an eatimate
can be increased but not decreased on the basis of later information.

(5) Transfer of experience.—One of the most complex issues in experi-
énce rating is the question of assignment of rates when 8 business is
sold. If a buyer was not an employer before he purchased a business,
should he have a new rate or should the law permit him to have his rate
determined on the basis of his predecessor's experience? If the buyer
was an employer prior to the purchase, should nis rate thereafter be
deternmined on the basis of a combination of his experience and the
predecessor's experience? If the predecessor's experience is to be
used in computing a successor employer's rate, the predecessor's record
for the qualifying period must be transferred to the new employer.

The issues surrounding a transfer of the record are simple in instances
in which a whole business enterprise is sold to one purchaser. Thay are
difficult if segments of a business are sold to several buyers or if
only a portion is sold to one buyer. In these instances there ls always
the question of how the experience-rating record is to be divided among
the predecessor and successor employers, Because of these difficulties,
paragraph (5) is limited to total transfers.

Transfers of business occur with such frequency that redetermination of
successors! rates as of the date of transfer is administratively diffi-
cult. In the interest of simplicity, the paragraph specifies thati 1f

the successor was an employer before he bought the predecessor's buslness,
he continues until the end of the current rate year at the rate assigned
him prior to the purchase. If he was not an employer until after the
purchase, his rate until the end of the current rate year is that of the
predecessor, or if there were several predecessors with differing rates,
the highest of these rates.

C-9



Commentary - Section 8(d)(5)

(6) Notification and redetermination.--It ip essential that the law

make provision for adminlstratlve review of contested rates with oppor-
tunity for a fair hearing. Paragraph (6) provides that employers shall
be nctified of their rates so that they may iile application for review
and redetermination; that they shall be granted a reasonable opportunity
for a fair hearing, and notified of the results, Any redstermina.ion of
a rate or denial of review is final unless a petition for judicial review
is filed in the court within fifteen days. The number of issues on which
employers may contest rates is fewer under an experience-rating plan
based on pay-roll declines than under plans using benefits as e measure
ofi experience., The fifteen days which are allowed before a redetermina-
tién or denial of review becomes final should give an employer adequate
tine for filing a petition for judicial review,

(e) Financing benefits paid to State employees.--Section 8(e) provides
special Iinancing ol benefits pald to Stale employees on a pay-as-you-go
basis. Under this provision the State dpes not pay contributions as do
other employers but reimburses the agency for the benefits paid State
employees on the basis of State wages.

The fact that the actual contributions paid by the State may represent

a rate of contributicns below 2.7 percent will not Jeopardize conformity
of the State law with the requirements of section 1602 of the Federal
Unemployment Tax Act, since the term “"person,® as used in section 1602(a)
and (c)(1) and as defined in section 1607(k) is construed as not including
a State. ‘

Such a system of financing could be effective fifteen days after enactment.
The State need not be required to file wage reports quarterly, but could
file them on request of the agency, after a claimant has filed a request
for determination of insured status ar a notice of unemployment. Appropri-
ate regulaticns would be required setting forth the dutiés of the State
with respect to wage records, separation notices, etc., to the extent that
they differ from those of other employers. In some States it may be feas-
ible to extend coverage to municipal employees in a similar manner.
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COLLECTION OF DELINQUENT IND CONTESTED CONTRIBUTIONS

This section prescribes methods for the collection of delinquent and
contested contributions. Procedures for routine collection should be
provided by regulations adopted by the commissioner pursuant to section
8(a) under which contributions become due and payable. More specific
statutory authority is needed, however, for the procedures to be used
in collecting contributions when the employer either fails to make pay-
ment or contests his liability. Section 9 is designed to provide this
authority.

(a) Interest on past—due contributions,-—Section 9(a) provides the
interest rate to be assessed on contributions which are not paid by the
due date, For simplicity of administration, interest on contributions
delinquent only a frantion of a month i1s the same as for a full month,
The interest on past-due contributions is intended to compensate the
State :Jor any loss which it may suffer because the payment of the con-
tribution was delayed, and to provide an incentive for prompt payment,
Section 9(a) specifically provides that the interest collected on delins
quent contributions be deposited in the unemployment fund and thus made
available for benefit payments.

(b) Collection by suit.-~Paragraph (1) authorizes the collection of
contributions by civil action in the name of the commissioner in case

of default on the part of an employer. It imposes costs on the employer
if he is adjudged in default. 1t gives the suit priority on the court
calendar over all other civil actlons except petitions for judicial
review of benefit declisions and cases arising under the workmen's com~
pensation law, This priority given actions for collections of contri-
butions may enable the commissioner to collect amounts which might become
wholly uncollectible after a few months delay as in the case ¢f an
employer who 1s near bankruptcy or is about to leave the State.

(2) and (3) Collection of contributions from out-of-State employers.--
Paragraph (2) provides procedures for collecting delinquent contributions
from out—of-State employing units. The need arises when nonresident
employers which have or have had workers performing service in the State
fail to pay contributions on such service or when an employing unit
moves to another State without making the required contributions for
service performed for him while he was resident in the State. Whether
or not a State is required under the full faith and credit clause of the
Federal Constitution to entertain suits by another State for contribue
tions due under the employment security law of the latter State is not
entirely clear. There would seem to be little doubt, however, that a
State will enforce the judgment of another State for contributions due
under its law if it has personal jurisdiction over the defendant,

Paragraph (2) also permits the State to obtain personal jurisdiction over
such nonresident employers, The out-of-State employer is deemed to have
appointed the secretary of state (or other designated State officer) as
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an agent or attorney for him for the acceptance of service incident to
any civil action that may be taken in connection with the State employ-
ment security law. In other words, the service of process on a State
officer as an agent for the out-of-State employer is a substitute for
personal service, With such a provision a State will be able to obtain
personal jurisdiction over out-of-State employers and, on the basis of
that jurisdiction, personal judgments for contributions owed can be
recovered in its own courts. Such Judgments then become the basias for
suits in the States where the defaulting employers are found.

Paragraph (3) directs the courts of the State to entertain sults for tre
colleclion of contributions or interest due under the employment security
law of another State or of the Federal Government., This provision is
recomnended to afford access to the State courts by another State which
has not adopted a provision similar to paragraph (2),

(4) Protection against restreining orders.--Paragraph (4) protects any
civil oult instituted by the commissioner for the collection of contri-
butions by prohibiting the court from entertaining any suit or action
or declaratory judgnznl vhich would forestall, restrain, or delay the
collection of contributicns cr would substitute any other collection
procedure, and from isouing any writ or process which would have the
same elfect,

(c) Priorities under dissolutions or distributions,~-~This subsection
establishes the order of pricrity for tne claims of the State for con~
tribution indebtedness of an .employer when his business is dissolved

or his assets are distributed. It makes the contribution claim second
only to a wage claim when nseither claim has been reduced to a lien. The
order of priority is as follows: (1) claims for wages; (2) claims for
unemployment contributions and interest; and (3) other claims in the
order of priority provided by other provisions of law. In view of the
sociyl purposes of employment security legislation there is sound basis
for the recommendation that contributions and interest owed the agency
be given preference over other State taxes, which in turn are usually
given preference over private claims. The reason for the preference of
wage claims over contribution claims is obvious, It would be inconsiste~
ent, with the objectives of the Act to require payment of an employer's
contributions from: money due his workers as wages.

Under Federal law (United States Code, title 31, section 191) a Federal
claim for unemployment taxes 1s given priority over a State claim for
contributions in the distribution of assets., Any claim filed by the
Federal Government, therefore, would have to be paid in full before any
other non-lien claims. The purpose of section 9(c)(2) is to establish

a priority for payment of contributions due the State if the payment of
such contributions will establish a credit against a prior Federal claim,
Under the offset provisions of the Federal act, contributions due the ,
State, if paid, would be credited against the amount of the Federal
claim for unemployment taxes, The establishment of this credit for the
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SEabs aooma thot the Federal shore in the debtort's assets is reducad
by the amount of the credit, and the State claim for contributions is
sctisficd without reducing the share of the assets available to other
ceedltorss

(d) Refunds,-—Under paragraph (1), the commissioner may use his dis-
cretion in determining whether contributions found to be erronecusly
peid chould be refunded or credited against the employer's future pay-
mento, in each case without interest. The refund or the credit can be
m2de on the application of an individual or on the initiative of the
cogmissioner, The period within which an application must be made is
fixed as one of two dates, whichever is laters within three years from
the last doy of the period with respect to which the payment was made
or within one year from the date of the erroneous payment. A time limlt
for filing an application for refunds is an administrative necesgsity
gince contribution records cannot be preserved indefinitely. The tims
1imit may be waivad, however, to allow refunds to employers who have
inadvertontly paid their contributions to the wrong State, It is ime
portant that such employers should not incur double liability.

Under most State employment security laws the refund period begins to
run either as of the date on which payment was made or as of the last
day om which the employer could have paid contributions for the period
concerned without having been delinquent, Although something of this
Hdue date" concept has been retained in the draft provision, it has

been modified so that the refund period runs from the last day of the
period vith respect to which the payment was made., This modification
will eliminate any ambiguity which might arise where the payment was
never in fact due, The exclusive use of elther the date of payment or

of the end of the period for which payment was made is not recommended,
Reliance solely on the date of payment discriminates against the employer
who pays contributions promptly since the delinquent employer has in
effect a longer period in which to claim a refund., On the other hand, the
exclusive use of the other concept prevents the making of refunds where,
by reason of late payment, the refund perlod expires before payment is
mede., To meet these objections the provision incorporates both concepts
and reduces, although it does not eliminate, the advantage given the
employer who does not pay promptly.

A sentence is included to the effect that there shall be no refunds or
credits for contributions which were due under the law at the time at
which they were paid. A change in contribution or coverage provisions
does not make contributions paid under the previous provisions erroneous
payments,

(2) Employer's right of appeal if application for refund is rejected.-—

Under'%hi;mgaragraph the employer 1s given the right to appeal a decision
of the commissioner rejecting his application for a refund, A written

notice of rejection must be sent to the employer who then has a fifteen-
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day p2riod in which he may appeal to the board of review, giving the
reasons for his appeal, The fifteen-day period begins with the date of
mailing or delivery of the notice. The hearings are to be held in
accordance with the proceedings described in section 9(f) on contribution
hearings before the board of review,

Administrative procedures for collec:ion of delinquent contributions,--
The collection of taxes is recognized as an administrative rather than a
judicial function with the role of the court being that of a review body
to safeguard the rights of the taxpayer. Experience has shown that in
order to fulfil this administrative responsibility legislatures must
authorize the tax—-collection agencies to use somewhat summary procedures
for the enforcement of tax collections, The use of the courts does not
seem justified when there is no dispute as to liability or when court
costs would be high in relation to the amount involwved.

In general outline, the procedure follows established procedure used in
many States for tax~collection purposes, Where procedure differs for
other arecas of tax collection, the language should be adapted to conform

to those procedures. In spite of the summary character of the proceedings,
the employer's rights are protected by notice and opportunity for hearing
in all except the final administrative step provided in section 9(e).

Even here the inclusion of such protection may be advisabla,

(e) Assessmentss=~Paragraph (1) gives the commissioner authority to

issue assessments for contributions and interest due when employers fail
to pay their contributions under the routine procedures, 1If the employer
has submitted a correct report but has not paid his contributions, the
assessment is based on that report. If he has not sent in a report or if
his report is incorrect or insufficient, the commissioner makes an assess=-
ment on the basis of whatever information the employer has submitted or

on the basis of an estimate, If the liability of the employer or the
coverage of service performed for him has been determined under para-
graphs (2), (4), or (5) of section 7(a) and if the determination has
become final, that determination is conclusive in any later assessment
proceeding, to the extent provided in section 7(b). The commissioner
must give the employer a written notice of the assessment and the employer
may appeal an assessment to the board of review within fifteen days after
the notice.of the assessment was mailed or delivered to him. In filing
his appeal the employer states his grounds for making the appeal and the
proceedings ‘are held in accordance with the provisions of section 9(f).

(2) Jeopardy assessments.—-Paragraph (2) authorizes the commissioner
to ignore the time allowed for making reports or paying contributions
in cases in which he determines that any collection of contributions or
interest will be endangered if he delays an assessment. In such cases

he may immediately assess the contributions and interest and give written
notice of the assessment to the employer. When an assessment is made

the employer's right to appeal to the board of review is conditioned upon
his making the payment or upon his giving appropriate security for
payment. ,
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(3) Asseasment filed with clerk of courte.~-Paragraph (3) represents

the last administrative step which the agency may take, snort of court
action, in its eflfort to collect contributions from a delinquent employer.
This paragraph authorizes the commissione:r to file a cexrtificate of
agsessment with the clerk of the court of the county in which the em-
ployer has his principal place of business and to file copies of the
certificate in any other counties where he has real or personal property,
if he fails to pay the amount assessed against him and if the time for
judicial review has expired or if further delay will jeopardize collec-
tion. When the certificate is duly filed and recorded, the amount of

the assessment becomes a lien upon the employer's property.

(f) Hearings before the board of review.~-Section 9(f) ‘provides a basis
for hearings before the board of review on appeal from decisions of the
coumissioner on refunds or assessments, The rights of the employer and
the commissioner are protected with all the safeguards provided in the
case of appeals on claims, and the board of review is authorized to
make findings of facts and conclusions of law on the basis of which it
may affirm, modify, or reverse the action of the commissioner. Both
parties must be notified of the 'decision and the reasons therefor., The
decisiun becomes final if no appeal is taken to the court within fifteen
days. : ‘

(g) Judicial review.--Section 9(g) describes the procedure to be
followed when the decision of the board of review on an assessment or
refund is appealed to the court, by reference to section 6(i) which pro-
vides judicial review of administrative determinations on benefits,
Judicial review of determinations on contributions may, if the court so
orders, be conditioned upon a requirement that the employing unit file
a bond or other security in an amount fixed by the court,

(h) Conclusiveness of determinations.--Section 9(h) is designed to pre=
vent the reopening of questions of coverage in connection with appli-
cations for refund or credit if the coverage question has been previously
determined in connection with a suit for the collection of contributions,
or in the course of assessment proceedings. Some questions, other than
coverage, may be reopened under the draft language; for example, applie
cationa for refund could reopen questions on pay roll and the amount of
contributions,

(1) liability of successor for contribution debt of predecessor.--When
an employer who owes the agency for contributions makes a sale in bulk
of his business to another employer, some provision is needed to give
the agency unconditional recourse for the unpaid contributions against
the buyer and the property transferred. Section 9(i) establishes the
liability of a successor employer, who has acquired an organization,
trade, or business or a subsgtantial part of the assets of another
employer, for any contributions or interest that the predecessor may
owe the agency and makes the amount of the liability a lien, with first
priority, against the acquired property and assets. The buyer is pro=
tected by a claus® which limits the liability to “an amount not to
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exceed the reasonable value of the acquired organization, trade,
business or assets.,® A proviso clause states that the lien on the
property shall not be valid against someone who, in good faith and
without knowledge of the lien, acquires an interest in the property
from the first buyer,

The subsection directs the .commissioner to furnish the successor, upon
request, a written statement of the amount of the contributions and
interest due or accrued and unpaid by the predecessor employer at the
time of the acquisition., The statement is final as to the maximum
amount of the liabi’ity and the lien,

(j) Contributions paid in error to another State.--Subsection (j)
furnishes employers reiief from the accrual of interest on delinquent
contributions in cases of contribution payments to the wrong State,
This is consistent with the provisions of section 1601(a)(4) of the
Federal Unemployment Tax Act.
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UNEMPLOYMENT FUND

It 1s essential that the taxes or contributions collected for financing
unemployment benefits be set apart and safeguarded against expenditure
for purposes other than those specified in the Act. Section 303(a)(4)
and (5) of the Social Security Act and section 1603(a)(3) and (4) of

the Federal Unemployment Tax Act require that the State law provide such
safeguards. Under these sections the State law must require immediate
deposit of contributions and other money received in the State unemploy-
ment account in the unemployment trust fund in the United States Treasury
and must limit withdrawals to money necessary for unemployment benefits
and specified refunds, In 1946 these sections were amended to permit
the States to use certain. amounts in the payment of cash benefits with
respect to disability, In line with the requirements of the Federal
act, therefore, this section establishes an unemployment fund, specifies
the items comprising the fund, imposes upon the commissioner the respon-
sibility for the maintenance of the fund, specifies the accounts to be
maintained, imposes an obligation for immediate deposit of receipts,

and authorizes withdrawal from the fund for the payment of benefits and
for specified refunds,

(a) Establishment and control,—This subsection establishes a fund which
is separate and apart from all other State or public funds, It places
all responsibilities in connection with the unemployment fund upon the
head of the employment security agency, rather than naming as custodian
‘the State treasurer or some other State officer or employee. This is to
avoid duplication of work by State agencies and State treasurers, and
uncertainty and controversy as to the functions and responsibility of
each, If there are constitutional reasons or special conditions which
make it necessary or advisable to designate the State treasirer as
treasurer and custodian of the fund, the legal authorities of the State
should be consulted concerning the necessary legislative language.

Items deposited in the fund.--The section specifies the items which are
To constitute the fund, 1.€., all contributions collected under the Actj
interest, fines, and penalties paid by employers because of delinquency
in payments as well as interest earned upon any money deposited in the
fund; property or securities (and any earnings from such property or
securities) that may have been received in lieu of money payments to the
fund; and all funds recovered on losses sustained by the fund. Specific
reference is made to the inclusion of any money advanced from the
Federal unemployment account in the unemployment trust fund under the
provisions of title XII of the Social Security Act, as amended, A catch-
all clause “all money received for the fund from any other source® should
insure the deposit in the fund of such items as payments received under
a reciprocal plan for compensating interstate workers.




Conmentary - Seetion 10(a})

Pooling of nmoney in the fund,~~The last sentence in section 10(a) pro~
vides that all money in the fund shall be mingled and undivided, This
places emphasis on the pooling of all funds for benefit-payment purposes
as contrasted with a system under which the contributions paid by any
one employer are set aside in a special reserve to pay benefits to his
employses and are not available for payments to other insured workers.
This idantification of the unemployment fund as a pooled fund means
that th: experience-rating provisions of the law must meet the require-
ments of section 1602(a)(l) of the Federal Unemployment Tax Act if the
conloyers in tha State are to receive addltional credit for reduced
rates of contx‘butiono.

(b) Accnunts and deposit.——This subsection dirccts the commissioner to
maintain three separate dccounts within the fund, a clearing sccount, an
unemplcyment trust fund account, and a benefit sccount The maintenance
of soparate baonle accounts for the clearing account and the benafit
cecount, and the malntenance of separate custody accounts for collateral
pledged for the protection of the fund facilitates audit by the Federal
suthorities to verify the status of the fund and to determine whether
vhiz provisions of the Social Security Act and the Federal Unemployment
:x: &ct are bclnﬂ POLyliﬂd thh and whether the Federal standards with

Compensation of the banks for service.—-Because of the requirement that
collections under the State law must be dep051ted immediately in the
unemployment trust fund in the United States Trezcury and money withe
dvavi therefr-m shall be used only for purposes of vrnefitl payments and
specified refunds, it 18 not possible for the State to maintsin balances
of unemployment insurance money sufficient to compensate the banks for
their services in connection with the separate accounts. However, under
arrangements made with the Treasury Departiment, that Department will
mairtain a balance of Treasury funds in the depositary banks as a basis
for servicing benefit and clearing accounts, The Treasury requires the
malntenance of the separate accounts before it will place a balance in
the bank for this purpose.

Character of the separate accounts.--The clearing account is for the
temporary and immediate deposit of all money paid to the fund, While
the money is on deposit in the clearing account, the agency has an
opportunity to credit all receipts, pending clearance of checks, and to
make corrections for uncollected items.

When clearance is completed, the money must be deposited immediately
with the Secretary of the United States Treasury to the credit of the
State's account in the unemployment trust fund, established under

section 904 of the Social Security Act. Because of the immediate deposit

requirements in the Social Security Act and the Federal Unemployment Tax
Act, the requirement in this section is made "notwithstanding any pro~

visions of law in this State relating to the deposit, administration,
release,or disbursement of money in the possession or custody of this
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State to the contrary.® Deposit in the trust fund of the Treasury may
be effected by deposit in any Federal Reserve Bank or member bank of the
Federal reserve system designated by the Treasury Department or in other
depositaries specified by the Treasury Department.

The benefit account serves as the repository of money which the State,
in turn, requisitions from its account in the trust fund for the payment
of benefits to unemployed workers,

Protection of funds.--Section 10({b) provides also that the money entrusted
to a: deposltary bank be secured to the same extent and in the same manner
as roquired by the general depositary law of the State and that collat-
eral .pledged for this purpose be kept separate and distinct from collat=
eral pledged to secure other funds of the State. This provision is
essential for safeguarding adequately money in the unemployment fund
while on deposit with depositaries in the States, Most States have
general depositary laws requiring public depositaries to pledge collat-
eral security for deposits of State money, Where such a law containa
adequate provisions as to the character and extent of collateral security
to be pledged, the State employment security law should be explicit in
bringing the unemployment fund under the protection of the general
depositary law, Where no general depositary law exists or such law
falls to assure adequate protection, a provision for the pledge of
collateral should be written into the employment security law,

Another safety provision requires the commissioner to give bond condi-
tioned on the faithful performance of his duties, The amount of the
bond is & matter for State determination; it will depend on the size of
the fund, It should be noted that section 10(a) provides for the deposit
in the fund of any sums recovered (under the bond or otherwise) because
of losses sustained by the fund., If the State treasurer rather than the
comnissioner is custodian of the fund, his general official bond should
cover his duties under the employment security law., Under some State
laws, giving a separate and additional bond might prevent recovery upon
the treasurer's general official bond, Moreover, coverage under the
official bond generally affords a greater amount of protection to the
fund, Therefore, if the treasurer is the custodian, the statute should
be explicit in providing protection under the treasurer's general bond
and this 1iability should be made effective immediately to avoid any
question as to the liability of the surety on a general bond in the
event that the duties of the incumbent fiscal officer in connection with
the unemployment fund had been initially covered under a separate and
additional bond. The following language would accomplish these purpoeses
if inserted in lieu of the last two sentences of section 10(b)(2):
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MThe State treasurer shall be liable on his official bond

for the faithful performance of his duties in connection with
the unemployment fund provided under this Act. Such liability
on the official bond shall be effective immediately upon the
enactment of this provision, and such liability shall exist in
addition to the liability upon any separate bond existent on
the effective date of this provision, or which may be given

in the future,"

(¢) Advances fron the Federal unemployment account.--Section 904(h)

of the Social Security Act, adopted in 1944, establishes a Federal
unenployment account in the unemployment trust fund in which 1s
deposited any excess of the Federal unsmployment tax that is not needed
for administration., Because Senator George sponsored the legislation
establishing the account, it is commonly known as the "“(ieorge Fund."
Titie XIT of the Act entitles a State to apply for a transfer from this
Federal account to its account in the trust fund in the event that the
balance in the State's account falls below a specified amount, The
amount transferred must be treated as an advance, without interest, and
must be repaid when the balance in the State's account is restored. In
1950 amendments of the Social Security Act extended the life of the
Federal account to April 1, 1952 and the time within which a State may
apply for an advance toJanuary 1, 1952, Section 10(c) authorizes the
‘commissioner to apply for an advance from the Federal account in the
unemployment trust fund and to accept responsibility for repayment of
the advance in accordance with the provisions of title XII of the
Social Security Act.

(d) Withdrawals from the unemployment tirust fund.~-Although money paid
into the unemployment trust fund belongs teo the State, and the Secretary
of the Treasury is directed to pay any amount duly requisitioned by a
State from its account, withdrawals are limited in conformity with the
Federal Unemployment Tax Act and title III of the Social Security Act,
This section authoriies the commissioner to requisition such amounts
from the unemployment trust fund as he considers necessary for the
payment of benefits, Obviously, the amount requisitioned cannot exceed
the amount standing to the State's account in the trust fund, .

Any balance in the benefit account of the unemployment fuhd may remain
in the account for future benefit payments or may be redeposited with
the Secretary of the Treasury.

(e) Expenditures from the unemployment fund.—-Expenditures from the
benefI¥ account and refunds Irom the clearing account are not subject
to any provisions of law which require specific appropriations or
other formal release by State officers far money in their custody.

Viarrants are to be signed b{ the commissioner or his duly authorized
agent., This provision facllitates the prompt payment of benefits.

(f) Management of funds upon discontinuance of the unemployment trust
fund°~6T5%a provision is inserted to provide a method of administerling
the State's fund if, for any reason, the Federal unemployment trust fund
is terminated,
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EMPLOYMENT SECURITY ADMINISTRATION FUND

Under the provisions of title III of the Social Security Act and under
the Wagner-Peyser Act, Congress makes yearly appropriation:s for the
administration of State employment security programs, Un the basis of
the congressional authorization in section 302(a) of the Social Security
Act, in section 5 of the Wagner-Peyser Act, and in Chapter V of the
General Appropriation Act, 1951, the Secretary of Labor determines the
amount needed by each State for proper and efficient administration of
its unemployment insurance program and of its public employment offices
during the fiscal year. Under title III no administrative funds may be
granted a State unless the State law, approved under section 1603(a) of
the Federal Unemployment Tax Act, includes the provisions listed in
section 303(a) of the Social Security Act. Under sections 4 and 6 of
the Wagner-Peyser Act, as amended, grants to a State for the adminis-
tration of public employment offices are conditioned upon the acceptance
by the State of the provisions of the act, the designation by the State
of an agency to cooperate with the United States Employment Service,

and Federal approval of plans submitted by the State for carrying out
the provisions of this act within the State. The £lst’ Congress repealed
the requirement formerly in section 5(a) of the Wagner-Peyser Act that
no payments for the employment service be made to a State until the
State matched the amount of the payment, Prior to its repeal the
requirement had been waived by successive Federal appropriation acts

for several years.

Section 11 provides that any funds granted the States from these con-
gressional appropriations or money received from any other source for
administrative purposes shall be deposited in the administration fund.

(a) Establishment of -administration fund.-—-Section 11(a) creates a

fund in the State treasury, to be known as the employment security
‘administration fund, An earmarked fund where the money granted for
administrative purposes is kept apart from other State money is essential,
It is a 'help tc the State agency in its accounting and it enables the
Federal authorities to make necessary audits without having to examine
the State's whole financial structure,.

The clause which makes the money continuously available for expenditure
by the commissioner prevents the possible withholding of the money in
the State treasury or its diversion to some other use, It alsc prctects
any balances against lapse or transfer, If a State's constitution con-
tains special requirements or limitations on continuous availability or
on expenditure of funds in the State treasury, this clause would have

to be changed,
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This subsection 1lists the items which constitute the fund, including
all money appropriated by the State to replace any money which may have
been lost or expended for purposes which are found not necessary to
proper ahd efficient administration, received from the United States

or any of its agencies, and all money received for administration from
any other source., In addition it includes any money that the Federal
Government or any other State might pay the State for services or
facilities, any surety-bond or insurance payments received because of
losses to the fund or damage to property or equipment, and finally, any
proceeds from the sale of any agency property, equipment, or supplies,

(b) Protection against loss.--All tae safeguards against loss which are
required for the protection of the unemployment fund are necessary for
the administration fund. Section 11(b) provides that the money must be
- secured by the depositary by a pledge of collateral security and kept
in a separate custody account and that the State treasurer shall be
liable on his general official bond for his duties in connection with
the gccount, As in section 10, it is suggested that where there is no
general depositary law or the existing law is inadequate or uncertain,

a special provision should be incorporated in the employment security
law,

(c) Deposit and disbursement.--Secgion 11(c) provides in general that
trie money for administration shall te deposited, administered, and dis-
bursed in the same manner and under the same conditions and requirements
as other special funds in the State treasury, except that the money must
be kept apart from other State funds and maintained as a separate
account on the books of a depositary bank. This subsection also limits
withdrawals from the fund in terms of the purpose and the amount of the
expenditure, Thus it brings the State law into conformity with the
requirement, in section 303(a)(8) of the Social Security Act, that the
State law include a provision for the expenditure of all money received
pursuant to section 302 of this title solely for the purposes and in

the amounts found necessary by the Secretary of Labor for proper and
efficient administration, This limjtation on expenditures of adminis-
trative funds emphasizes the fact that Federal funds are granted to the
State as a trust to be expended in the administration of the program.

As the section is drafted, it covers all funds received from the Federal
Government or any Federal agency for the administration of the program
and all funds appropriated by the State under section 11(d).

(d) Reimbursement of the fund.--Section 11(d) is designed to meet the
requirements of section 303(a)(9) of the Social Security Act which
requires that provision be made in the State law for the replacement
within a reasonable time of any title III money which may have been lost
or expended for purposes which are found not necessary to proper and
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efficient administration. It is an expression of the State's intention
to make such replacements as a matter of State policy. Under the pro-
vision the canmissioner 1s directed to report to the Governor the amount
of any needed replacement and he, in turn,is directed to request the
needed appropriation from the legislature at the earliest opportunity.

Auxiliary administrative funds.--Many States have used the interest and
penalties on past-due contributions to create auxiliary administrstive
funds. In general, the laws provide that the money is to be used: (1)
to meet administrative costs which are not properly chargeable against
Federal administrative grants or other funds subject to the same control;
(2) to replace Federal administrative funds which have been lost or
expended for purposes which the Secretary of Labor considers not neces-
sary for proper and efficient administration; and (3) as a revolving
fund in advance of the receipt of an administrative grant.

While no language for the establishment of this type of auxiliary fund
is included in the Bureau's draft, certain principles should govern the
drafting of any provision designed to create such an auxiliary fund,

(1) Deposits of interest and penaities in the auxiliary fund should be
limited to interest and penalties paid ufter the effective date of the
new legislation. If the provision were made retroactive so that inter-
est and penalties which had been deposited in the unemployment fund
could be withdrawn from that fund for deposit in the auxiliary fund,

the legislation would not conform with the requirements of section 303
(a)(5) of the Social Security Act and section 1603(a)(4) of the Federal
Unemployment Tax Act. Those sections 1limit withdrawals from the fund to
expenditures for the payment of unemployment benefits and for specified
‘refunds aerroneously collected under the law in effect. ’

(2) The legislation should provide that interest and penalties for
deposit in the auxiliary fund will be placed directly in that fund or
after clearance through the clearing account of the unemployment fund.

If the latter approach is followed, the legislation should make clear
that the interest and penalties are not a part of the unemployment

fund and that they will be transferred to the auxiliary fund immediately
upon their clearance., Withdrawal from the unemployment fund for any pur-
poes other rthan those specified above would be contrary to the fund
requirements of title III and the Federal ‘Unemployment Tax :Act.

(3) If refunds of interest are made under the law, the prowvision
“authorising the refunds of erroneously collected interest or :penalties
should be modified to provide that refunds of interest erroneously paid
into the auxiliary fund should be pald out of that fund and not from
the unemployment fund,
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(4) The size of the fund should be limited to a specified amount and
provision should be made to transfer to the unemployment fund any
excess on specified dates.

(5) Even if it is planned to use the fund to make such replacements to
the employment security administration fund as may be required under
psection 303(a)(9) of the Social Security Act, provision for replacement
by State appropriation in the event that the money in the auxiliary fund
is insufficient is required as provided in section 11(d).

(6) The controls on the expenditures from the auxiliary fund will have
to be worked out to conform to the State's fiscal practices.

State legislation for centralized fiscal control.--Problems arose in
Feveral States as a result of activity in the 1949 legislative sessions
to amend State laws to provide for the trarsfer of authority concerning
budget requests to a general State budgetary office and to require
appropriation for all expenditures, None of the 1949 proposals was
enacted.

There are arguments in favor of uniform cefitralized fiscal control in

the States, but such controls must be achieved without interference with
the requirements of the Federal acts. The bills which were proposed, if
enacted, would not in themselves have raised conformity questions but
their application and construction might have done so since the; required
appropriation for all expenditures, If the laws were construed not to
require the appropriation of all granted funds for the purposes for which
granted, the laws would not conform to section 303(a)(8) of the Social
Security Act, and the State plan would not meet the conditions for
approval under the Wagner-Peyser Act. If the laws were construed to
require proper appropriation, but in operation the appropriations were
delayed, questions would be raised under section 303(a)(1l) of the Social
Security Act and section 9 of the Wagner-Peyser Act; in addition there
would be a question of compliance with the State law provision enacted

to meet the requirements of section 303(a)(8) of the Social Security Acte
If the laws were construed not to exempt the unemployment fund, inadequate
or delayed appropriations would raise a question under section 303(a)(1).
Furthermore, the transfer of any money now in the unemployment fund to the
State's general revenue fund would raise a question under 303(a)(5) of the
Social Security Act and 1603(a){4) of the Internal Revenue Code.
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ADMINISTRATIVE ORGANIZATION

While a program of finding work for, and paying benefits to, unemployed
workers necessitates an extensive organization, only the broad outlines
of the organization should be incluied in the law, The detuils should
be left to the commissioner so that he may be free to meet the changing
circumstances which affect a program so closely associated with the
changes of a dynamic economic society. Employment service and benefit
payment functions should be closely integrated since it is the obvious
intent of the legislation to find employment for workers wherever
possible and to limit benefit payments to workers for whom there is no
suitable worke

(a) Administrative body.--In the early days of the program without
experience to serve as a gulde, it was better to base major policy
decisions upon the considered judgment of several persons who were
menmters of a commission, Now that the program has been operating over
a period of years, the answers to many questions arising in connection
with administration can be resolved on the basis of experience., More-
over, the majority of administrative decisions relate to operations and
should not be delayed pending consideration by a commission, ‘With a
single administrator, responsibility for decisions and for overall
efficiency of the agency rests directly upon one person, and recognition
of that fact results in better performance,

Saction 12(a), therefore, provides coordinate employment service and
unemployment insurance divisions or; bureaus administered by a single
commissioner who in section 13 is directed to establish local employment
offices to perform functions for an integrated program,

First provisions Bureau of Employment Security.=-This provision estabe
1ishes a Buresu of Employment Security in the State Department of Labor
with two coordinate divisions, an employment service division and an
unemployment insurance division. The subsection gives the commissioner
of labor, reporting directly to the Governor, final responsibility for
the administration of the bureau, The bureau would have a full=time
salaried director, appointed by the commissioner in accordance with
merit system requirements and subject to the commissioner's supervision
~ and direction, With the director appointed under civil service, continu=
ity of policy in administration would be assured,

Second provisions Department of Employment Security.--This provision
creates a Departiment of Employment Security om a par with other departments
of the State government., The department would have two coordinate bureaus,
an employment gervice bureau and an unemployment insurance bureau. The
commissioner would be responsible for the administration of the Department
of Employment Security concerning which he would report directly to the
Governor, His position would not be under civil service, - Continulty

in administration would, thersfore, depend upon subordinatesz,
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(b) 'Board of review.,~-Section 12(b) establishes a board of review
which under sections 6, 7, and 9 has broad powers with respect to
appealed claims for benefits and the reconsideration of coverage deter-
minations, refunds ,and assessments. Under section 6 the board of review
is made responsible for appointing members of appeal tribunals., The
Governor, rather than the commissioner, appoints the board of review in
accordance with merit system requirements. This makes the board inde-
pendent of the agency in the performance of its quasi=judicial functions
and thus assures its detachment and impartiality. In States where the
volume of appeals is large, this type of independent review body 1s
particularly desirable to assure efficient administration of the appeals
process; in any State with two or more referees or appeal tribunals,
some form of reviews body 13 needed to coordinate decisions and assure
uniform interpretation of the statute,

The first provision in section 1.2(b) establishes a full=time threew
member board of review, A multi-member board is suggested because the
issues which come before a board of review may be clarified by group
discussion,s The members of the board need not represent: special
interests., For States which desire representative members and where

the load is not sufficient to justify three full~time members, the

second provision establishes a board with a full=-time chairman and two
per diem members, If the full-time member is appointed on a merit-
system basis and remains in office, his experience in the area of appeals
becomes invaluable in resolving new issues, In cases which involve com~
plicated issues of employer-employee relationship, the considered opinion
of representatives of labor and employers can be had at the first appeal
stage by the appointment of a tripartite appeal board consisting of the
referee as chairman, a representative of employers and a representative
of labor, (See section 6(a)).

A third provision ‘s suggested because in some States the volume of
appeals is not large enough to justify the establishment of a board of
review, Many States now provide that second~stage appeals be heard by
the employment security commissioner, director, or commission, rather
than by an independent board of review, Where the administrative agency
itself acts as a review body, with power tc hear appeals, it is important
that the commissioner should be empowered to delegate to other personnel
the authority to make original decisions; section 13(a) contains such
authority, '

(c) Advisory councils,--Section 12(c) directs the commissioner to
appoint a State advisory council composed.of men and women including an
equal number of representatives of employers and employees and a publioc
member or members, In addition, the commissioner may appoint special
local or industrial councils, The members of the council serve without

compensation but are reimbursed for travel and subsistence expenses on
the same basis as agency employees, Section 11(a) of the Wagner=-Peyser

Act similarly requires the appointment of a tripartite advisory council,
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The Unlited States Employment Service requires each State agency to
provide in its plan of operation for the establishment of such a
council, including at least one woman, The same council can effec-
tively serve both the employment service and the unemployment insurance
programs,

The experience of many States in the use of advisory councils shows

that they can be of invaluable aid to the successful administration of
the law, Such 8 council should serve to minimize bias or partisanship
in the administration of the Act. It can assist in interpreting the
administration to employers, workers, and the public, in formulating
desirable amendments to the law, and in presenting the amendments to
lawmakers. The advisory council should be appointed by the commissioner
8o that the members of the council and the State agency will not work

at cross purposes but will cooperate in increasing the effectiveness

of the prvgramu
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ADMINISTRATION

The remedies provided in employment security laws for alleviating the
results of unemployment are specifics an employment service is 3stab-
lished to find work for the unemployed and benefits are paid in specified
amounts to unemployed individuals for whom no suitable jobs are available,
The application of the remedies, however, is not automatice, The objec=
tives are so broad and are affected by such a wide variety of facts and
cbnditions that their execution requires a broad grant of authority to
the public official responsible for the administration of the Act, This
avthority is needed to give legal support to such administrative action
as the comnissioner may find necessary, Section 13 is designed to give
the commissioner this necessary authority and to provide him with the
tools needed to implement that authority.

The section includes a few specific administrative details. The commis-
sioner is directed to make appointments on a merit system basis, to
submit regular reports to the Governor, to publish the law and other
materials, and to make investigations, He is prohibited from disclosing
certain confidential information obtained in the course of his adminis-
tration of the law and is given instructions on the preservation and
destruction of records, | |

(a) Duties and powers of the commissioner,--Section 13(a)(l) imposes
the duty of administering the Act upon the commissioner and gives him a
broad grant of power. It provides for the use of an officlal seal,
Under the grant he has the power and authority to adopt, amend, and
rescind_such rules and regulations, to employ such persons and to make
such expenditures, to require such reports, and make such investigations,
as he deems necessary., Under the organization established in section
12(a), he has a free hand in determining his own organization, methods

~ of work, and procedures, This grant of power is broad enough to enable
- him to take any appropriate action to meet the manifold problems which
are bound to arise under the employment security program,

(2) State employment gervices.~-Paragraph (2) meets the requirement of
section Z ol the Wagner-peyser Act in accepting the provisions of that
Act and designating the State department to cooperate with the United
States Employment Service established thereunder, It directs the
commissioner to establish employment offices wherever they are needed
for the performance of employment-service or unemployment~insurance
functions, The local employment offices are the points at which the
remedies intended by the legislation culminate. There information on
employment opportunities is centralized, unemployed workers register
for work, those equipped to f4ll existing vacancies can be placed and
those who are insured but for whom no work isimmediately available can
claim benefits to tide them over until suitable jobs are found. Inte-
gration of all these funotions under single management in the local
office is desirable,
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(3) Reports to the Qovernor.--Paragraph (3) requires the commissioner
to submit a biennial (or annual) report to the Governor. This provision
should be consistent with the general State requirements as %o the time
and frequency of reports to the Governor; these will presumably vary
with the timing of the regular legislative sessionss The report must
cover the administration and operations of the Act during the two

(or one) preceding calendar years and must include such recommendations
for amendments to the Act as the commnissioner deems proper. A regular
report to the Governor represents sound administrative practice for all
departments of the State government but is particularly important when
the operation of the law requires the collection and disbursement of
large sums of money. The requirement that the commissioner include
recommendations for amendments to the Act should give the Governor the
benefit of the commissioner's knowledge of the strength and weaknesses
of the employment security law as revealed in day-by-day operations and
in special investigations.

(b) Research and publication.--Section 13(b) imposes upon the commis-
sioner the duty of studying and making recommendations as to the most
effective method of providing economic security in case of unemployment
through unemployment insurance, employment service, and related programs,
and of reducing and preventing unemployment. This provision would authorw
ize studies of temporary disability insurance, for example. The studies
are to be made in cooperation with the advisory council.

Thié provision is included because of the strategic position of an em-
ployment security agency, Through their contacts with the unemployed
agency personnel have knowledge of the effect of unemployment on the
individual and socisty., Daily contact with the labor market gives them
an advantege in analyzing causes of unemploymente. Employers' reports
and workers' claims supply invaluable materials for statistical pur-
poses, and their analysis should help in a better understanding of our
complex economic society, In its regular report to the Governor and
" the legislature and in its programs of public information, the State
agency has opportunities for dissemination of its unique information,
The reports can be used to obtain public understanding of the purpose
of the program and the problems of its administration.

Because compliance with the law is based upon knowledge of its require-
ments, wide dissemination of information about the program is essential
to proper administration, It is also essential that the information be
based .on an accurate presentation of facts. Therefore, the commissioner
is directed to print and distribute to the public the text of the Aet,
his regulations and general rules, his biennial (or annual) reports to
the Governor, and any other material he deems relevant and suitable;
section 13(b5 specifically requires that such material be furnished to

" any person who asks for 1t, '
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(¢) Adoption, emendment, and rescission of _general and special rules

and regulations.-—Section 13(c) prescribes the methods to be followed

in the adoption, amendment, and rescission of general and special rules
and authorizes the cbmmissioner to prescribe the method for adopting and
repealing regulations. States follow their own custom in the matter of
terminology and many of them use one term "regulations® or "rules" in
referring to all regulatory material. However, the necessity for differ-
entiation in the procedure for adoption and repeal of different types of
regulations remains. The State will determine the appropriate procedure
in a particular case ¢n the basis of State practice and precsdents.

Under the terminology of section 13(c¢), rules rather than regulations

are generally appropriate when the validity and conclusiveness of the
policy depends upon prior notice and an opportunity for hearing to any
interested persons. If the proposed rule is limited in its application
to a particular individual or individuals, there is the same necessity
for notice to the individuals affected and for opportunity for hearing
on the special rule. This provision makes rules effective ten days after
filing with the secretary of State and publication in one or more news-
papers in the State. Regulations are appropriate in prescribing a course
of action in the administration of the Act. The commissioner may adopt,
amend, or rescind them with less foimality.

(d) Merit system and personnel.--Under section 303(a)(1l) of the Sccial
Security Act, States are required to adhere to a merit system of person-
nel administration as a condition for the receipt of title III grants;
the Labor-Federal Security appropriation in the General Appropriation
Act, 1951, 8lst Congress, makes the same requirement a condition for the
grants, Alternative provisions for a merit system are presented. The
first provision authorizes and directs the commissioner to adopt a regu-
lation which will establish & merit system for all persons employed in
the administration of the Act. The regulation would cover all matters
which are appropriate to the establishment and maintenance of such a
systean on a basis of efficlency and fitness, This last clause refers

to such matters as the selection of employees, the classification of
positions, salary achedules, tenure of office, hours of work, annual

and sick leave, and other conditions affecting the employment of the
agency's employees, This section places responsibility for meeting
Federal personnel standards upon the commissioner since it gives him
specific authority to include in the regulations any standards which

may be necegsary to meet the merit system requirements of the Secretary
of Labor. The commissioner is diructed to make appointments and to fix
compensation and prescribe the duties of his staff on the basis of the
merit system established. This section also gives a legal basis for
merit systems operated jointly for employment securdty, health, and
welfare agencies. It gives effect to the provisions in the standards
applicable to the employment sacurity program and the other grant-in-
ald programs that, in the interest of economy and efficient adminis-
tration, there should be a joint merit system to serve all programs
covered by the standards,

The alternative provision is designed for States in which all or most
State employees are covered by a State civil service law, In such
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States there is no need for the establishment of a separate merit system,
The section, therefore, directs the commissioner to make appointments,
fix compensation, and prescribe the duties of his staff in accordance
with State civil service requiremeniss A proviso clause authorizes the
comnissioner, in cooperation with the State civil service agency, to
take such action as may be necessary to meet the Federal standards, if
the State civil service requirements are not in line with the Secretary
of Labor's personnel standards,

Section 13(d)(2) is included because the employees of State employment
security agencies are paid from Federal funds and thus are subject to
the provisions of the Hatch Act and are prohibited from engaging in -
political activity, Under that act the United States Civil Service
Commission has responsibility for deciding whether employees should be
removed because they have violated the provisions' of the lact. The

State agency must dismiss any employee within thirty days after it has
been notified by the commission that he is gullty of violation of the
act, If the State agency fails to dismiss the employee, the United
States Civil Sarvice Commission notifies the Secretary of Labor who 1is
then required to reduce the administrative grant to the State agency by
an amount equal to the employee's salary for a period of two years,

This paragraph is intended to override any legal obstacles that may
exist to dismissal of State employees under such circumstances by giving
the commissioner specific authority to dismiss any employee who has been
found to violate the Hatch Act,

(e) Records and reports of employing units.--Information which will
enable the agency to identify subject employers, covered workers, their
wages and the proximate causes of their unemployment is essential to
the administration of any employment security law, Section 13(e) is
designed to ensure the employers' maintenance of the information and
the agency's access to it,

Paragraph (1) requires employing units to keep true and acdurate work
records for such periods of time and containing such information as the
comuissioner may prescribe,

Paragraph (2) malkes the information available to the commissioner amnd
his representatives by (A) giving them the right to inspect records and
the privilege of copying the information, and (B) by giving the commis~
sioner, an appeal tribunal, or the board of roview authority to require
employing units to submit any sworn or unsworn reports about their
employees when such reports are needed for the administration of the Act.

(f) Preservation and destruction of agency records.——Agency records
should be preserved for a reasonable period of time to assure the payment
of benefits when due. However, the time comes when they are no longer
necessary for the administration of the law and the cost of their maine
tenance is not justified. legislative direction is needed on the

methods and period of preservation, with statutory authority for their
destruction after thelr period of potential usefulness. If there is

no general State statute, the employment security law should contain a
special provision on the subject,
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Section 13(f) is such a provision., Since original records are bulky
and expensive to maintain, paragraph (1) authorizes the commissioner to
adopt methods for preserving the information in the records in a more
economicdal forme It authorizes summaries, compilations, photographs,
duplications, and reproductions of any records, reports or transcripts
and, if .their authenticity is assured, makes them admissible as evidence
before adninistrative tribunals or courts whenever the original records
would have been admissible,

Paragraph (2) authorizes the commissioner to adopt regulations on the
destruction of recordn which are no longer necessary for the establish-
ment of liability, the determination of benefits, or other purposes.

The regulation should ensure the obliteration of all confidential infor-
mation prior to disposal if records are disposed of in some manner other
than by destruction, The periocd for which records should be preserved
will be affected by the provisions of the employment security law on

the finality of coverage and benefit determinations «nd the period within
which applications for refunds of contributions may be filed. It will
also be affected by the statute of limitation for suits for the collec-
tion of contributions, refunds of contributions, and prosecutions for
offenses of various types.

(g) Authority to administer oaths and issue subpoenas.--(1) Since it
is essential that the department have authority to gain access to pay=
roll records and other information relevant to the administration of

the Act and to compel the attendance of witnesses and the production of
records, section 13(g)(1) gives the commissioner, an appeal tribunmal,
the board of review, and any duly authorized representative of any of
thene, the.power to administer oaths and take depositions, to issue
subpoenas, to compel the attendance of witnesses or the production of
books, papers, correspondence and other memoranda which are necessary

as evidence in comnection with any determination disputed under this Act.

(2) Court subpoenas,~-Under paragraph (2) any court of the 3tate
(withIn the jurisdiction of which an inquiry is carried on) may issue

an order to any person who refuses to obey an order of the commissionmer,
an appeal tribunal, the board of review, or any of their representatives.
Failure to obey the order of the court may be punished as contempt. In
addition failure to comply with an administrative subpoena is made &
criminal offense under section 14(c). :

(3) Protection against self-incrimination.--Paragraph (3) protecta
from prosecution or penalty an individual who claims privilege against
self-incrimination in giving testimony or producing records. It does
not, however, protect him from prosecution for perjury, With this pro-
vieion the agency should be able to obtain testimony from persons who
otherwise might refuse to testify; such a provision enhances the effec-
tiveness of fair hearing provisions,
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{h) Representa%ion of agency in court,--In presenting issues involving
the interpretation and application of the eumployment security law to the
courts, the commissioner should be represented by counsel who is thor-
oughly familiar with the problems arising in the administration of the
Act, and able to devote his undivided efforts to the preparation and
presentation of the agency's case. Section 13(h)(1) provides such reprew
sentation. The commissioner may employ an attorney (or in the larger
States attorneys) as a regular salaried member (or members) of the staff
of the agency to advise generally on legal matters and also to represent
the agency and the State in litigation arising under the Act., In addi-
tion the commissioner is authorized to call upon the attorney general
for assistance in appropriate cases, Where constitutional provisions
require that the State be represented in all litigation by the attorney
general, the regular salaried attorney of the agency can be designated
by the attorney general as a deputy for the purpose of appearing for the
State in civil litigation on unemployment insurance.

In criminal proceedings, however, the regularly constituted prosecuting
agencies are in a better position to handle the cases, Paragraph (2),
therefore, directs the attorney general of the State either to prosecute
all criminal actions for violation of the Act or to request prosecution,
under his direction, by the prosecuting attorney of the county in which
the employing unit concerned has a place of business or the violator
resides,

(1) Disclosure of information,—~Section 13(i) restricts the disclosure
of information received by the agency by limiting its use to the purposes
of the Act., With the power to require information for use in the admin-
istration of the liw goes the responsibility for using the information
only for the purposes intended, Complliance with reporting requirements
would be difficult to enforce if the information obtained in the reports
were open to public inspection or made available to other public agencies
in the administration of unrelated statutes, The importance of main-
taining the confidential character of information given in connection
with tax returns has long been recognized, To peramit the information to
becone public would defeat the purpose of the law by deterring the tax-
payer from revealing what frequently could not be learned from any other
source, Section 13(1) is tantamount to the State's pledge that if a
taxpayer makes full disclosure of all facts affecting the tax, the facts
will be kept inviolate except for the purpose for which they were given,

Moreover, the disclosure of information received from an employer about
a claimant or of personal information given by a claimant would tend to
discourage workers from exercising their full rights in filing claims,
Iikewise, employers and applicants would tend to withhold information
necessary for the successful operation of a public employment service
unless they were confident that it would be used only for the purposes
for which it is given, The privileged and confidential nature of
information given a lawyer by his client or a physician by his patient
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ko long boon recopnized in law and traditions The wisdom of confi-
dential treatuent of such information has been proved in practice, A
requircment for confidential treatment of the claimant's information is
in effect in the public assistance program and the history of workmen's
compensation has demonstrated the necessity for maintaining records in
confidonce. The same need exists in this program, The provision is a
protection also to the commissioner and the agencyes Failure to include
such a provision mgy mean that the agency will be harassed (to the
detriment of its efficiency) by requests for information about individu-
als and their personal affairs. For these reasons section 13(i) provides
that information obtained from any employing unit or individual and
determinations of benefit rights may be released only:

(1) to a claimant as necessary for the proper presentation of a claim;

(2) to State and Federal agencies charged with the administration of an
unemployment insurance program or the maintenance of an emplcyment ser-
vice, such as other State employment security agencies, the Secretary of
Labor, the Railroad Retirement Board, the Veterans' Administration,and
the Maritime Commission;

€3) to the Federal Bureau of Internal Revenue, for purposes of the
Federal Unemployment Tax Act; and

(4) to Federal agencies administering public works and public assistance
through public employment, as required by section 303(a)(7) of the Social
Security Act.

Information obtained in connection with the administration of the employ-
ment service may be made available to persons or agencies only for purposes
related to the operation of a public employment service,

The section provides also that that the commissioner may request the
Comptroller of the Currency of the United States to examine the correct-
ness of any report which he has received from a national banking associ-
ation. This reference to the examination of reports from national
baniking associations is in line with section 1606(c¢) of the Federal
Unemployment Tax Act, That section authorizes the State to require the
submission of reports from national banking associations but imposes
responsibility for examination of the correctness of the reports upon
the Comptroller of the Currency, thus avoiding conflict on the question
of State jurisdiction over national banks, '

Section 14(e) provides penalties for any unauthorized disclosure of
information,

(3) Federal=State cooperation,~~Section 13(j) is an expression of the
State s Intention to give 1ts citizens the full advantage of Federal

legislation as enacted in the Social Security Act, section 1601
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of the Federal Unemployment Tax Act, and the Wagner-Peyser Act. To
insure these advantages the section requires cooperation with the
Federal Government and with other State agencies. ‘

Paragraph (1) directs the commissioner to cooperate with the Secretary
of Labor in the administration of the employment security act and gives
him the suthority to take whatever action may be necessary to give the
State and its citizens all the advantages of the Social Security Act,
section 1601 of the Federal Unemployment Tax Act, and the Wagner-Peyser
Act. -

Paragraph (2) directs the commissioner to comply with the regulations
of the Secretary of Labor relating to the receipt or expenditure of
money granted under the Federal acts, to make the reports required by
section 303(a)(6) of the Social Security Act, and to comply with any
provisions which the Secretary finds necessary to assure their correct-
ness,

Paragraph (3) authorizes the commissioner to make investigations, trans-
mit information, and make services available to facilitate the admini-
stration of other unemployment insurance or public employment service
laws whether State or Federal, and to accept similar services. and
information from other agencies, thus enabling the States to perform
services for one another in the interests of the program and to cooper-
ate in the administration of such programs as railroad unemployment
insurance, servicemen's readjustment allowances, and Federal seamen's
benefits, as required by section 303(c) of the Social Security Act.

Release of Records for Prosecution of Interstate Claimants

A special problem may arise in some States in connection with the
release of records reauired for the prosecution of interstate claimints
for fraud.

Although the provisions of section l4(a) are adequate to provide author-
ity for the prosecution by an agent State of interstate claimants who
file claims with the intent to defraud, a few States have been unable

to furnish documents required by an agent State for successful prosecu~
tion, For example, some States require as evidence of payment, the
original indorsed cancelled benefit check. A few States have been
unable to furnish such evidence when the tancelled checks are no longer
in the possession of the commissloner but are ledged with the State
treasurer or auditor,

The following language added to Section 13(i) would provide the neces-
sary authority for the release and authentication of such records
required by the agent State and adequate safeguards on their use. The
authentication required will vary according to the law of the agent
State,
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auth¢rize the commissioner to ask ancther State to sue interstate
claimants for repayment of benefits., In addition to the provisions
of seéction 13(3)(3), the general authorization in section 13(a) that
nit chall be the duty of the commissioner to administer this Act; and

he shall have the power . . . to devise such methods of procedure and
take such action as he deems necessary or suitable to that end" is

adequate to provide such authority.
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PENALTIES

Any program as broad in scope as unemployment insurance is unfortu-
nately subject to abuse by some individuals. To be realistic, there-
fore, the underlying legislation needs to recognize this fact and to
make provision for imposing penalties on individuals (workers, employers,
and others) who violate the provisions of the law with the intent to
defraud. The mere inclusion of criminal penalties in the law will act
as a deterrent to most individuals and their application in appropriate
cases will serve to give notice to others that they run the risk of
detection if they misrepresent their case. The procedures of the
agency should, of course, oe so devised as to reduce to a minimum the
opportunitues for fraud. Whenever an individual or employer is found
wilfully to have misrepresented a material fact in connection with a
claim or other matter relating to the administration of the law,

there should be a resolute enforcement of the law by application of

the penalties provided through the regular law enforcement agencles

of the State, The language is drafted so that the penalties are
applicable whenever there is proof that an individual has knowingly
made a false statement or misrepresentation or failed to disclose a

- material fact with intent to defraud, whether or not the individual

in fact obtains any advantage thereby.

The penalties for the different actions covered have been equalized
as a fine of $25 to $200 and not more than sixty days of imprisonment,
excepting that up to ninety days of imprisonment is provided for
unauthorized disclosure of information obtained in the administration
of the Act, With the increase of benefits payable under the Act, the
penalty for misrepresentation to obtain benefits has been increased
from a fine of $20 to $50 and imprisonment up to thirty days to a
fine of $25 to $200 and imprisonment up to sixty days.

(a) Misrepresentation to obtain benefits.--The penalties in sec-
tion 14(a) are imposed in the case of false statement or misrepresen-
tation in a deliberate attempt to obtain or increase benefits under

" the employment security law of any State, the Federal Government, or
a foreign government. Under these provisions the courts of an agent
State may punish individuals making false statementsor representations
to obtain or increase benefits claimed under the law of another State
through the Interstate Benefit Payment Plan, which includes the
Canadian unemployment insurance system. See also (1) section 5(J)
dealing with recovery or recoupment of benefits received by reason

of misrepresentation, (2) Commentary, page C-118, for a discussion
of recovery in connection with fraud on interstate claims, and (3)
Commentary, page C -~ 62, for a discussion of administrative disquali-
fication for fraud.

(b) Misrepresentation by employing unit.--Section 14(b) imposes
penalties for misrepresentation by an employing unit or an officer or-
agent of an employing unit to prevent the payment of benefits or to
avoid liability for contributions. The penalty of imprisonment is
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made to apply to an officer or agent of a corooration so that such
violators may not always escape with the penalty of no more than a
fine under the protection of corporate identity.

(c) Noncompliance with subpoena.--Se&tion 14(c) provides penalties
for a failure, without just cause, to obey an administrative subpoena
igsued under the provisions of section 13(g)(1) by the commissioner,
‘an appeal tribunal, or the board of review. This penalty is in
‘addition to the remedy of asking the court to issue a subpoena as
provided in section 13(g)(2) when an individual fails to respond to
an administrative subpoena.

(d) Violation of law, rules, or regulations.--The blanket penalty
included in section 14(d) covers any wilful failure to comply with
the commissioner's orders, rules, and regulations, as well as all
sections of the law. It is essential for proper enforcement of the
Act. It would apply, for instance, to an employer who requires or
accepts any waiver of the benefit rights of any individual in his
employ in violation of section 5(k) and to any attorney or other
agent who overcharges a claimant for represesntation in proceedings
before the comuissioner, an appeal tribunal, or the baard of review
in violation of section 6(m).

(e) Unauthorized disclosure of information.--A specific penalty in
section 14(e) for unauthorized disclosure by agency personnel of
information obtained in the administration of the Act supports the
confidential treatment accorded such information in section 13(i).
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RECIPROCAL ARRANGEMENTS

Because each State employment security law defines the service which is
subject to it as the basis both for collecting contributions and for
paying benefits, provision is made for integrating the variocus laws with
respect to individuals who perform service in more than one State, in
addition to the localization of employment tests in section 2(k)(2) and(3).
Since the Federal Government administers an unemplcyment insurance law

for railroad workers and Canada administers an unemployment insurance

law, provision is made also for cooperation with their administrative
agencies,

(a) Interstate benefit payments.--Section 15(a) provides that the
‘States may enter into arrangements under which benefits iay be paid to
insired workers on the basis of claims filed in a State other than the
one in which they have attained insured status. It is under provisions
such as this that all States are now participating in an interstate
benefit payment plan under which each State acts as an agent in taking
claims for all other States, Under this plan the agent State takes the
claims and forwards them for determination and payment by the State in
which the claimant's work is insured,

This subsection also authorizes an arrangement under which the benefits
_are paid by the agent State on the basis of the benefit formula df the
State in which the claimant's work is insured but the law of the agent
State is controlling in several respects, The commissioner is authore-
ized to reimburse other States and to accept reimbursements from other
States for payments to claimants under such an arrangement, and reim—
bursements paid to other States constitute benefits for all purposes of
the Act, Although several States participated in such an arrangement on
an experimental basis, no such arrangements have been in affect since
July 1949.

(b) Combining wage credits.=-This provision makes it possible for the
States to enter into an arrangement whereby wage credits earned in more
than one State may be combined in order to accumulate all of a worker's
wage credits in one determination of insured status., This provision
authorizes the present basic wage-combining arrangement in which several
States are participating. Under this arrangement wage credits may be
combined only if the claimant does not have insured statis in any State,
The subsection is so worded, however, as to enable the States to adopt
a more complete wage~combining plan, or a plan for the use of wage
credits by another State even though there are no credits there with
which to combine,

For States which charge benefits to employer accounts, the language in
the footnote to the text should be added to the provision to limit the
charging of benefits paid under wage-~transfer arrangements to exclude
(1) benefits paid in excesa of the maximum weekly or annual amounts

C - 122



Commentary - Section 15(b)

provided in the benefit formula in section 3; and (2) benefits paid on
the basis of earnings insufficient in themselves for the claimant to
qualify under section 3.

(¢c) Reciprocal coverage.—For the most part, service performed by an
individu or one employing unit in more than one State is sibjeet to

one State law by reason of the localization-of-werk provisions in sec-
tion 2(k)(2) and (3) which have been adopted by all States and by Canada.
Service performed by an individual in one State for an interstate empleyer
1s normally covered by the law of the State in which i$1 s performed.
Section 15(c) provides, however, that the commissioner may enter into
reciprocal arrangements with other States to permit coverage in one State
under circumstances not included in the localization provisicns, or in
certaln circumstances which are contrary to the mandatory coverage pro-
visions. In States subscribing to such a reciprocal arrangement employers
are permitted to elect coverage of specified service in one State, Such
elections may be handled through the State's regular elective coverage
procedures.

In order that any such election may be effective it is necessary that the
State law include also the provisions of section 2(k)(4) and 2(k)(6)(Q).
Section 2(k)(6)(Q) is essential to permit a waiver of mandatory coverage
by one State so that an election of coverage of the same service may be
approved by another State. However, for elections under section 15(c)(1),
such service must be counted in the State of original coverage in deter-~
mining whether an employing unit is an employer, as provided in section
2(1)(1) of the alternative definitions of employer.

In the past sane States have not entered into the reciprocal coverage
arrangement because it appeared to them to be inconsistent with the pro-
vision in section 5(k) which prohibits an individual from waiving any of
his rights under the Act., OQther States have assumed that the authoriza-
tion to enter into the reciprocal arrangement overrode any conflicting
provisions. In order to remove any question on this score, section 15(c)
includes the words "notwithstanding the provisions of section 5(k)."

Two different types of coverage arrangements are provided, One refers to
individuals performing service in more than one State. The other refers

to a few individuals performing service in only one State for an inter-
state employer. These two types could be included in one over-all arrange-
ment or each could be the subject of a separate arrangement, They are pre-
sented in tmo separate paragraphs because most States are now participating
in an interstate reciprocal coverage arrangement similar to that authorized
in paragraph (1), but no general arrangement to implement paragraph (2) has
been adopted. The present arrangement could be rescinded and a new omnibus
arrangement covering both types of elettion could be adopted by the States,
or the present arrangement could be continued, supplemented by a new arrange-
ment covering the provisions of paragraph (2),
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The purpose of the arrangement in paragraph (1) is to achieve continuity
of coverage, in one State, of service performed by an indivicual in more
than one State for one employing unit, even though some of the service
may have been subject to the mandatory coverage provision of the law of
some other State, Elections under this type of reciprocal arrangement
are intended to apply to individuals who are not continuously employed
by an employing unit but are hired by the job, and whose consecutive
jobs for the same employing unit in different States may be of long
enough duration to be covered in the States in which the service is per=-
formed, Under this provision, the employing unit may elect to cover all
the service performed by such an individual in any one of the States in
which (A) any part of his work is performed, (B) he has his residence,
or (C) the employing unit maintains‘a place of business, The acquies-
cence of the individual must be obtained prior to final approval of the
election, In addition to providing .continuity of coverage for the
worker, such an election may reduce the number of States to which an
employing unit must report wages.

The purpose of the arrangement in paragraph (2) is to permit an employer
who has out-of=State employees, each working in only one State and not
more than three in any one State, to concentrate his wage reports in

one State, Under this type of arrangement an employer may elect to

cover under the law of the State in which he has his principal cffice a
few individuals who customarily work for him in another State and whose
wages are normally subject to contributions in that State, The number

of individuals whose coverage may bc transferred from one State to
another is limited to three in order to prevent concentration of coverage
of certain nation-wide enterprises, The consent of the individual in
this type of election is particularly important since he has a basic
right to coverage under the law of the State from which his credits would
be transferred as a result of the election and may lose substantial bene=
fit rights if the law of the State of election is less liberal than the
law of the State where he performs his service. This type of reciprocal
coverage provision has been requested by the administrators in some
States in order to reduce employer reporting requirements. It is opposed
by others because it is not consistent with one of the basic principles '
of coverage, namely, that an individual should be covered in the State
in which he is most likely to become unemployed and to seek work,

(d) Reexamination of reciprocal arrangcments,--Section 15(d) provides
for a finding by the commissioner whether to continue any arrangement
when the provisions in the law of a participating State are substan=
tially amended. Such a provision would remove any. question as to the
validity of the delegation of legislative power in adopting benefit
provisions of another State law, The adoption of provisions of other
State laws has generally been upheld by the courts when the ex1sting
provisions of the law of another State are adopted,

C ~ 12,



Commentary = Section 15(e)

(e) Cooperation with agencies of foreign governments,--Because of the
nearness of Canada, and the intérrelationships between Canadian and
American industry and trade, it is desirable that there be cooperation:
between the unemployment insurance systems of these two countries, The
States, however, cannot, under the United States Constitution, enter
into agreements with a foreign government. An Executive Agreement has
been entered into by the governments of the United States and Canada
(Executive Agreement Series 244) which establishes a basis for cooper-
ation betwesen the States and the Unemployment Insurance Commission of
Canada,

Section 15(e) authorizes the commissioner to cooperate in arrangements
of the character provided in section 15(a), (b), and (c) with agencies
of foreign governments administering unemployment insurance systems.
This provision implements that part of the Executive Agreement which
refers to benefit claims and permits the States to include Canada in

the terms of the Interstate Benefit Payment Plan. The Executive
Agreement permits Canada to participate in the plan only on a reciprocal
basis, so that it is necessary for any State which wishes to include
Canada in its interstate claims operations to notify the Canadian
Commission of its desire.

The Executive Agreement also permits election of coverage in some one
jurisdiction of service to which the localization provisions in section
2(k)(2) and (3) do not apply, when Canada is one of the jurisdictions
involved,
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SAVINIG CLAUSE

ving clourg.~~This provision is included to meet the requirements
oi” gaction . 1603(&)(6) of the Federal Unziployment Tax Act for approval
of a State lav and of section 1603(c) for its continued certification,
Soction 1603(a)(6) rcquires that the State law provide that all rights,
privileges, or immnities conferred by the law and all acts performed
in accordance with the lawr shall exist subject to the power of the
logiaslature to amend or repeal the law at any time,

Section 17

SEPARABILITY OF PROVISIONS

4

Coporability of provisions.--This provision is included to prevent the
invilIdiion oI tho niole syotem by a court decision throwing ¢ut some
winor fcature of tha Acte If any provision of the Act is held invalid
or 1f ity application to ¢ny person or circumstance is invalid, the
royrinder of the Act and the application of the provision to other

roroons or clrecuwstances 1s not affectaed,

Section 18
EFFECTIVE DATE

Tifective drie.—All States now have employment security laws which
berne Cifociive on the date specified in the enacting legislation,

The matter of effective dato will henceforth require conslderation
enly in connection with (1) specific amendments or (2) general revision
end reeractnont, The drafting of bills to accomplish changes in either
form vill require careful attention to necessary transition provisions
end the datco on whicd the changes are to become effective, See also
the coruentary on ssction 2, pages C - 6, 13, and 20; section 3,

pige C = 503 #nd scction 8, page C = 85,
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