RAI LROAD RETI REMENT BQARD

IN THE MATTER OF CSX | NTERMODAL, | NC. AND | TS STATUS
UNDER THE RAI LROAD RETI REMENT AND RAI LROAD UNEMPLOYMENT
I NSURANCE ACTS

STATEMENT OF THE CASE

By Order of January 31, 1995, the Railroad Retirenent Board
appoi nted Thomas W Sadl er, Assistant General Counsel, to act as
desi gnated hearing exam ner for the Board under 20 CFR Part 258
and in that capacity, to hold a hearing, receive evidence and
ar gunment , and thereafter to fornulate findings of fact,
conclusions of law, recommendations and reasons therefore on the
foll ow ng questi on:

Whether CSX Intermodal, Inc. or any of i1ts business segments
or subsidiaries is operating a facility or performing any service
in connection with the transportation of persons or property by
railroad which 1s not casual service or trucking service within

the meaning of the Railroad Retirement Act and Railroad
Unemployment Insurance Act.

In accordance with the Board order, a hearing was held on
May 22 and 23 at the Board's offices in Chicago, Illinois
Designated as parties to the hearing were CSX Internodal, Inc.,
the International Brotherhood of Firenen and GQOlers, and the

United Transportation Union. Only CSX Internodal participated in



t he hearing. Post hearing briefs and affidavits were submtted
by all parties and the record was cl osed Cctober 1, 1995.

On Novenber 14, 1995, the Report of Designated Hearing
Exam ner was i ssued. On Decenber 13, 1995, Exceptions to the
Report were filed by CSXl Internodal Inc. (CSXlI) and the United
Transportation Union (UTU)

On  Decenber 27, 1995, CSXI filed a reply to UIUs
Exceptions. On February 22, 1996, a majority of the Board, Labor
Menber Speakman  di ssenti ng, denied the request of t he
Transportati on Communi cations International Union (TCU) to file
Exceptions to the hearing officer's report on the grounds that
TCU had waived its right to be considered a party to the
proceedi ng under 20 CFR Part 358. However, TCU s Exceptions were

made part of the record.

NATURE OF THE CASE

This case involves difficult issues of first inpression for
t he Board. The issues are difficult because sonme of the
operations of CSX Internodal Inc., (CSXI) are unique within the
transportation industry and because the statutes and regul ations
under which the Board operates were enacted when trucking
conducted by railroads was a small and distinct segnment of their
busi ness, and the internodal transportation business, in which

CSXI operates, was in its infancy.



I nt ernodal i sm may be defined as the novenent of cargo from
shipper to <consignee by at least tw different nodes of
transportation wthout having to unload, reload or repackage
bet ween nodes. The goal of internodal transportation is the
continuous and seaml ess transfer of goods from origin to final
destination in the nost cost and tine effective way. Exh. 37 at
8. ' (Internodal Industry Assessment, A. T. Kearney).

The principal participants in the internodal industry are
t hose conpanies that provide the packaging of fully-integrated
i nt ernodal services. Tr. 314-315 (Zubrod).? Third-party agents
such as Internodal Marketing Conpanies (IMCs), are anong the
| eading participants in the internodal industry. Id. at 290.
| MCs are typically non-asset owning conpanies that represent
shippers in arranging for internodal service packages. Id. at
291. CSXI is generally recognized as a leading participant in
the internodal industry. 1d. at 357. Although CSXI functions
much like an IMC, the conmpany is distinctive because of its
significant ownership of assets and direct operation of the

drayage part of an internodal nove. Id. at 355-509.

! References "Exh." are to exhibits in the List of Exhibits
set forth in Appendix B of the Exam ner's Report.

’References "Tr." are to the transcript of the hearing
conducted May 22 and 23, 1995 by the Exam ner.



| nternodal marketers conpete directly wth over-the-road
trucki ng conpani es. Both operate in the tine-sensitive, tine-
definite, high value-added market segnent. Tr. 318, 367, 384
(Zubr od) . Li kew se, both offer a simlar array of services,
i ncluding dispatch, equipnent supply, information services,
direct delivery; and both contract for line-haul transport wth
multiple rail carriers. |1d. at 367. In the case of internoda
mar keti ng, the provision of services requires the coordination by
internodal marketers of drayage conpanies, term nal operators,

rail road conpani es and steanship operators. |1d. at 309-315, 318.

The rapid growh of the internodal industry has tended to
blur the traditional definitions of trucking and railroading
Tr. 413 (Zubrod). The growth of the internodal industry benefits
the rail industry as a whole. Id. at 376. |n many market pl aces,
i nternodal conpanies, |ike CSXI, have taken business away from
over-the-road trucking conpani es and provi ded additional business
to railroads. Id. at 377.

STATUTORY AND REGULATORY FRAMEWORK

Rai |l road Retirement Act of 1974

Section 1(a)(1l) of the Railroad Retirenent Act (45 U S . C § 231
(1)(a)(1)), insofar as relevant here, defines a covered enployer

as:



(1) any carrier by railroad, subj ect to the
jurisdiction of the Surface Transportation Board
under Part A of

subtitle IV of title 49, United States Code;

(1i) any conpany which is directly or indirectly owned
or controlled by, or under common control wth,
one or nore enployers as defined in paragraph (i)
of this subdivision and which operates any
equi pnent or facility or perforns any service
(other than trucking service, casual service, and
the casual operation of equipnent and facilities)
in connection W th t he transportation of
passengers or property by railroad, or the
recei pt, delivery, elevation, transfer in transit,
refrigeration or icing, storage, or handling of
property transported by railroad.?
A simlar definition is found in section 1(a) of the
Rai |l road Unenpl oynent Insurance Act (45 U S C 351(a)) and
section 3231(a) of the Railroad Retirenment Tax Act. (26 U S.C. §

3231(a)).

3Since the Examiner filed his report section 1(a)(1l) was
amended to reflect abolition of the Interstate Conmerce
Comm ssion. There was no substantive change in the definition.
Sections 323 and 324 of the Pub. Law 104-88 (109 Stat. 950)
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Regul ations under this section are found at 20 CFR Part 202
(1995). These regul ations were pronul gated by the Board in 1939.

4 Fed. Reg. 1478 (1939)

§ 202.7 Service or operation 1In connection with railroad
transportation.

The service rendered or the operation of equipnent or
facilities by persons or conpanies owned or controlled by or
under common control with a carrier is in connection wth
the transportati on of passengers or property by railroad, or
the receipt, delivery, elevation, transfer in transit,
refrigeration or icing, storage, or handling of property
transported by railroad, if such service or operation is
reasonably directly related, functionally or economcally,
to the performance of obligations which a conpany or person
or conpanies or persons have undertaken as a commobn carrier
by railroad, or to the receipt, delivery, elevation,
transfer in transit, refrigeration or icing, storage, or

handl i ng of property transported by railroad.

§ 202.8 Controlled company or person principally engaged 1in
service or operation 1In connection with railroad

transportation.



or

Any conpany or person owned or controlled by one

nore carriers or under comon control therewith

whose principal business is the operation of equipnent

or facilities or the performance of service (other than

trucking service) in connection with the transportation

of passengers or property by railroad, shall be an
enpl oyer.
§ 202.9 Controlled company or person not principally engaged in

service or operation 1In connection with railroad
transportation.

(a) Wth respect to any conpany or person owned or

controlled by one or nore carriers or under comon

control therewith, performng a service or operating

equi pnent in connection with the transportation of

passengers or property by railroad, or in the receipt,

delivery, elevation, transfer in transit, refrigeration

or

I cing, storage, or handling of property transported

by railroad, but which is principally engaged in sonme

ot her business, the Board will require the subm ssion

of

information pertaining to the history and al

operations of such conmpany or person with a view to

determ ning whether it is an enployer or whether sone

identifiable and separable enterprise conducted by the



person or conpany is to be considered to be the
enpl oyer, and will nake a determnation in the |ight of
consi derations such as the foll ow ng:

(1) The primary purpose of the conpany or person
on and since the date it was established;

(2) The functional dom nance or subservience of
its business which constitutes a service or operation
of equipnment or facilities in connection wth the
transportati on of passengers or property by railroad in
relation to its other business;

(3) The ampunt of its business which constitutes a
service or operation of equipnent or facilities in
connection with the transportation of passengers or
property by railroad and the ratio of such business to
its entire business;

(4) \Whether such service or operation is a
separate and distinct enterprise;

(5) Whet her such service or operation is nore than

casual, as that termis defined in § 202.6

(b) In the event that the enployer is found to be
an aggregate of persons or legal entities or less than
the whole of a legal entity or a person operating in

only one of several capacities, then the unit or units



conpetent to assune |egal obligations shall be

responsible for the discharge of the duties of the

enpl oyer.

§ 202.11 Termination of employer status
The enployer status of any conpany or person shall
term nate whenever such conpany or person |oses any of
the characteristics essential to the existence of an

enpl oyer st atus.

§ 202.12 Evidence of termination of employer status

(a) In determ ning whether a cessation of an essenti al
characteristic, such as control or service in
connection with railroad transportation, has occurred,
consideration will be given only to those events or
actions which evidence a final or conplete cessation.

Mere tenporary periods of inactivity or failure to
exercise functions or to operate equi pnent or
facilities wll not necessarily result in a loss of

enpl oyer st at us.

* * X X *



FINDINGS AND CONCLUSIONS
The Board has considered the Report of the Designated

Hearing Exam ner and the Exceptions and Reply to Exceptions

t hereto and deci des as foll ows:

1. A mgjority of the Board, Labor Menber dissenting, adopts the
Fi ndi ngs of Fact of the Designated Hearing Exam ner nunbered
1-164.

2. Wth respect to the status of CSX Internodal, Inc., a
majority of the Board, Labor Menber dissenting, affirns and

adopts Concl usion of Law Nunber 1 of the Designated Hearing

Exam ner .

3. Wth respect to the status of CSX Sea-Land Term nals, Inc.
(Deferred).

4. Wth respect to the status of CSX Services, Inc., a majority

of the Board, Labor Menber dissenting, affirns and adopts
Conclusion of Law Nunmber 3 of +the Designated Hearing
Exam ner.

5. Wth respect to the status of OO Truck Sales, Inc., the
Board affirnms and adopts Conclusion of Law Nunber 4 of the

Desi gnat ed Hearing Exam ner.

ANALYSIS
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l. Is CSX Intermodal, Inc. performing a service iIn connection
with the transportation of property by railroad?

In his first conclusion of |law, the Exam ner found that CSXI
was not an enployer within the neaning of the Acts. The Exam ner
found that CSXI, which is not a carrier by rail but which
concedes that it is under common control w th an enployer under
the Acts, was not performng a service in connection with the
transportati on of persons or property by railroad and, even if it
were performng such a service, the service would be considered
t rucki ng.

CSXl, a subsidiary of CSX Corporation, which also owns CSX
Transportation (CSXT), an enployer under the Acts, is involved in
packagi ng for shippers the novenent of freight by a conbination
of truck, rail, and barge. CSX/ Seal and Term nal, Inc. (CSLT) a
subsidiary of CSXl, operates CSXlI's internodal termnals for CSXl
and CSX Services, Inc. another subsidiary perfornms ancillary
services at those termnals. OO Truck Sales, Inc. is a
subsidiary of CSXI which perforns various trucking services for
CSXT. The exam ner approached his analysis by |ooking at each
conponent part, as described above. The Board will do the sane.

CSXI can be described as an internodal marketing conpany

which, in connection with that function, also operates a notor
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carrier operation and, through subsidiaries, operates internodal
terminals. FOF 58, 59-60, 84-94.°

CSXI provides services with respect to freight shipped in
containers or trailers that can be stacked on rail cars. It is
in the business of providing a door-to-door delivery service
under a single bill of lading usually by a conbination of truck-
rail-truck transportation and in sonme cases, the use of barge.
FOF 29, 34-37, 59. It wll arrange for the pick-up of a
shipper's containers or trailers, either wusing its own truck
owner -operators or through an independent drayage firm deliver
the containers or trailers to one of its internodal term nals and
place them on flat cars of the carrier that services that
termnal for line-haul to another internodal termnal at which
point the trailers or containers are renoved from the flat cars

and are delivered to their ultimate destination either by CSX

owner- operators or independent drayage firns. Tr. 86-89
(Sorrow). | deal |y, the shipper, such as a nmmjor ocean carrier
li ke Sea-Land, will have a | arge enough shipnent so that CSXl is

able to "purchase" a train dedicated just for that shipnment. FOF
65. If a shipper provides its own pick-up and delivery, CSX

will arrange only the rail portion of the trip. FOF 111. If the

* The reference "FOF" is to the Findings of Fact of the
Designated Hearing Examiner.
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goods will reach their destination nore tinely by substitute

truck-for-rail, CSXI wll provide or arrange the substitute
t rucki ng. FOF 88-91. If a shipper needs a chassis for the
transport of a container or trailer, CSXI wll lease it to them

Exh. 67 (Interrogatories # 3). For an additional charge, it wll
repair a shipper's trailer or container. FOF 164. CSXI will
continuously track the loaded trailer or container and, if
possi ble, use the trailer or container for transport on a return
trip to avoid charging the shipper the costs of retrieving an
enpty trailer or container. In short, CSXI offers the whole
spectrum of internodal services and it operates its own drayage
and termnals. FOF 57, 61, 81, 94.

In his decision the Exam ner traces the history of service
in connection with railroad transportation and applies that
history in making his recomended findings. He suggests a
reasoned, common sense nethod of applying the service in
connection with |language in the Railroad Retirenent and Railroad
Unenpl oynment | nsurance Acts so as to give neaning to the spirit
of the Acts as well as the | anguage. The Exam ner traces his
approach to a very early legal opinion in the case of Lenoir Car
Wrks et. al. (Legal Opinion L-38-650), which states that
decisions as to whether a particular service is a service in
connection with railroad transportation should be nmade after

consideration of all relevant facts and circunstances. Legal
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Qpinion L-38-650 suggests that factors such as the follow ng
shoul d be consi dered.

1. The physical relation of the affiliates's

operations to the rail operations.

2. The history and origin of the affiliate.

3. For whose benefit are the affiliate's

servi ces perforned.
4. The anmount of the affiliate's business wth
t he public.

The Exam ner points out that this sanme type of analysis was
applied by the Board in its consideration of the enployer status
of VW Enterprises, Inc. (BCD 93-79). W shall now discuss
whether CSXI is performng any service in connection wth
railroad transportation wthin the framework provided for in L-

38-650 and used by the Exam ner.

- 14-



Physi cal Locati on

Putting its termnal operations aside, which wll Dbe
exam ned | ater when we | ook at CSLT, the |ocation of CSXI offices
is separate and distinct from that of CSXT' s. CSXl  is
headquart ered in Hunt svil | e, Mar yl and, whi |l e CSXT IS
headquartered in Jacksonville, Florida. FOF 1, 3.

Furthernore, CSXT and CSXI have no officers in common nor
are any officers of these conpanies directors of the other. No
officer or senior manager of CSXI reports to anyone at CSXT.
Only one senior officer of CSXI cane from CSXT. FOF 142-147.
CSXl is not subsidized by CSXT. FOF 19.

Hi story and Oigin of CSX

CSXlI did not originate as an offshoot of CSXT' s internoda
operations. |Its predecessor, |ISI, was a social security covered
subsi di ary of Sea-Land and was already involved in the internodal
business with respect to Sea-Land's shipnments. FOF 4-11, 21-22.

CSX Corporation's purchase of Sea-Land and its subsidiaries was
not primarily for the purpose of increasing traffic for CSXT
although this was a consideration, but rather to enter the
i nternodal container market on a national |evel. FOF 20. CSX
Corporation later nmerged CMX Trucking, a social security covered
enpl oyer, into CSXI to expand CMX Trucking, formerly a regiona
nmotor carrier for the Chesapeake and Chio Railway Conpany and
| ater, CSXT, into a national operation. FOF 7, 87.
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The evi dence of record does not show that CSXI was forned to
remove individuals from coverage under the RRA At its
i nception, about 87 of CSXT enpl oyees were transferred to CSXI to
perform such duties as sales, marketing and clerical functions.
At that tinme CSXI had a total work force of approxinmately 200.
FOF 138-139. Wth the exception of a small nunber of clerks (and
a sizeable nunber of termnal enployees transferred to CSLT),
there has been little subsequent novenent from CSXT to CSXI,

except on a voluntary basis. FOF 139-141.

For Whose Benefit Does CSXI Operate

CSXl is operated as an independent profit center in the CSX
famly. FOF 19. FOF 148. This is not to say that CSXT does not
benefit from the existence of CSXI. CSXlI extensively uses the
trackage of CSXT. FOF 69. In 1994, 30% of CSXI's rail purchases
were from CSXT. FOF 63. These purchases anmounted to 2.9% of
CSXT's revenue for [994. For 1993 CSXI purchases were 2.87% of
revenue and for 1992, 2.84% FOF 64. Al t hough this anpunt may
not appear significant, one nust keep in mnd that the existence
of CSXI elimnates the need for CSXT to expend funds to devel op
its own internodal operations. Tr. 110-111 (Sorrow). By being
under the sane corporate unbrella wth CSXI, CSXT has enhanced
mar ketability for its own transportation with respect to other
shi ppers. FOF 69. Al t hough CSXT does nove sone internodal
traffic independent of CSXI, one of the reasons for CSX
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Corporation to enter into the internodal field was to increase
CSXT's internodal traffic which, to date, had not proven very
profitable to CSXT. Exh. 61 (Suppl. Dec. of Allen at 7).

However, the decision to use CSXT for the rail portion of
a nmove is not based on CSXT's business goals but rather CSXl's.
Thus, CSXT nust neet CSXl's price and time constraints or CSX
wll contract out to another carrier or use truck only. FOF 75,
88. In the same vein CSXT can refuse CSXI's business if it does
not fit CSXT's business goals. FOF 70-71. CSXI has repl aced
CSXT with other rail carriers for all or a portion of a
particular line-haul, where other rail <carriers were nore
conpetitive. FOF 75.

CSXI negotiates rail purchases with other carriers in the
sanme manner it negotiates with CSXT. FOF 72. CSXI nust maintain
an arns-length relationship with CSXT so as to maintain |everage
with other rail systens that conpete with CSXT, such as the
Nor f ol k Sout hern. FOF 74.

CSX Corporation does not "pressure"” CSXlI to use CSXT but may
question why CSXT was not used for a particular rail nove. FOF
149. Al though the sales forces of CSXI and CSXT are in frequent
contact with each other, CSXl's sales force receives no
incentives to use CSXT. FOF 150.

Busi ness with the Public

-17-



This criterion set forth in L-38-650 was initially intended
to neasure a conpany's sales of products and services to its
carrier affiliate conpared to its sales to nonrailroads and to
other carriers. In the context of CSXI this test does not apply.
This is because CSXI does not exactly sell a product or service
to railroads. It sells a service to custonmers which service
usual Iy includes the purchase of rail services froma carrier.
Thus, in the context of CSXl's operations one nust conpare the
anmount of rail purchases from CSXT verses its purchases from
ot her carriers.

CSXlI purchases rail services from every class | carrier.
FOF 62. It biggest supplier is the Southern Pacific. ld. In
1994 37% of CSXI's rail purchases were fromthe Sout hern Pacific;
30% from CSXT; 16% fromthe Burlington Northern; 5% from Conrail;
and the remainder from 19 other carriers. FOF 63. CSXI
purchases rail services from CSXT on a cost-plus-return-on-
i nvestnment basis. FOF 70. This is the sanme basis upon which it
purchases rail services from other carriers. In its rail
purchases, CSXI approaches CSXT in the sane manner it negoti ates
with other carriers, and attenpts to attain the best price for
its custoners. FOF 71-73.

Based upon the above, a mpjority of the Board finds that
CSXI is not performng a service in connection with railroad
transportation as that phrase has been interpreted by the Board.

However, the majority believes that the context in which
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CSXlI operates places it in an anal ogous position to conpanies

represented by the Pullman Standard Car WMnufacturing Conpany

line of legal opinions and Board decisions, cited by the
Exam ner, which held that such conpanies, although providing a
product which was supportive of railroad transportation - in the
case of CSXI, increased rail traffic - were not performng a
service in connection with railroad transportation where they
provided this product in the regular course of business to all
rail roads. The majority puts great weight on these early
deci sions of the Board and opinions of its CGeneral Counsel since
t hese decisions and opinions were witten contenporaneously with
t he enactnent of the statutory provisions under exam nati on.

The majority al so believes that the conclusion is consistent

with the analytical guidelines set forth in the Standard Ofice

Bui | ding case, discussed by the Exam ner. The predecessor of
CSXI was a social security covered enployer and CSXI was not
formed to siphon off enployees from CSXT, nor to replace an
i nternodal division of CSXT. The benefits which CSXT derives
from CSXI are increased purchases of rail transport which it
woul d not have absent CSXI's business. However, these purchases
are not the direct result of efforts by CSXI to increase CSXT' s
busi ness, but are the indirect result of CSXI prompoting its own
busi ness goal s. In this regard, CSXT is no different from any

other class | carrier which benefits by CSXI's business, nor is
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CSXI any different from any non-affiliated internodal agent who
woul d seek to purchase rail transportation from CSXT.

The Transportation Communi cations International Union (TCU)
and the United Transportation Union (UTU) (hereinafter Unions)
filed exceptions to the Exam ner's conclusions of Law nunbers 1
and 2. In a letter dated February 22, 1996, a mmjority of the
Board determ ned that TCU was not a party to this proceeding on
the basis that it had previously waived participation in the
proceedi ng. However, the Board did permt TCU to file exceptions
to the Exam ner's report.

TCU represents approximately 57 enployees of CSXI and 300
enpl oyees of CSLT. UTU represents yardmasters who work for CSLT
at the CSXI Bedford Park Term nal. Enpl oyees of CSXI are not
presently covered under the Acts nor has any enployee of that
conpany ever asserted a claimfor creditable service. Enployees
of CSLT are presently covered enpl oyees.

The Unions initially argue that the Examner ignored the
pl ai n | anguage of section 202.7 of the Board's regul ations (cited
above) in finding that CSXI was not performng a service in
connection with railroad transportation. The majority concedes
that the anmbit of section 202.7 is broad enough to permt the
Board to reach a conclusion that the operations of CSXl are
services in connection with railroad transportation. After all

CSXI's internodal business clearly increases the revenue not only
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of its affiliate CSXT, but also of the railroad industry in
general .

However, the mjority believes that the Examner's
conclusion of law is consistent wth interpretations of the
coverage provisions of the Acts adopted very early after the
i nception of t he railroad retirement system These
interpretations are represented by |egal opinions, such as Lenoir
Car Works, cited earlier, and many others cited in the Examner's
report. The majority concedes that CSXl's operations benefit the
rail industry by its purchases of rail service for its custoners
in the ordinary course of its internodal operations, but this
would be true of any internodal operator whether or not it is
affiliated with a carrier. I ndeed, the mpjority is not able to
di scern how purchases from a carrier in the ordinary course of
busi ness even could be characterized as a "service."

Furthernore, as the Exam ner pointed out, fromits inception
the Board, when analyzing whether an affiliate of a carrier is
per form ng a "service" in connecti on wth railroad
transportation, has focused on the affiliate's relationship with
that carrier not with the railroad industry in general. As we
have shown above, in its nethod and manner of operation, CSX
acts no differently froma nonaffiliated internodal conpany that
purchases rail service from CSXT in the ordinary course of its
business. It sets terns and price in the sanme manner as it does
with any other carrier and is not operated for the benefit of
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CSXT as opposed to any other carrier. Thus, CSXI is not
performng a service in connection with the transportation of
persons or property by railroad as that phrase has been
interpreted by the Board.

1. IT CSX Intermodal, 1Inc. 1is performing a service 1In
connection with the transportation of property by railroad, may
such service be characterized as 'trucking service'" as that
phrase i1s used in section 1(a)(1)(i1) of the RRA?

Even if the Board were to find that CSXI were performng a
service in connection with railroad transportation, CSXl clains
that such service would be exenpted trucking service. Exh. 70
(CSXI's Post-Hearing Brief). Al t hough not necessary to the
out cone, because of the inportance of the issue, the mgjority
feels it inportant to discuss the application of the trucking
exception to this case. In dealing with the trucking service
exception one nmust keep in mnd that in analyzing the questioned

activity we are assumng a fortiori that such activity is a

"service" in connection with the transportation of property by
railroad, but now seek to determ ne whether such service may be
properly characterized as "trucking". The second thing to keep
in mnd is that just because a conpany calls itself a trucking
conpany or is a certified notor carrier does not necessarily nean
it falls wwthin the exception. As the Exam ner indicated in his

di scussion of the trucking service exception, this exception does
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not enconpass any use of a truck by a railroad affiliate, but
covers certain types of activities which are perforned by
i ndependent trucking conpanies with which railroads desire to
conpet e.

The majority believes that CSXI, a certified notor carrier
under the Interstate Commerce Act, perforns certain services
which clearly cone within what was intended to be enconpassed by
the trucking service exception, as originally enacted. See the
Exam ner's discussion of trucking service in his report. These
woul d include |ine-haul by notor carrier, substitute truck-for-
rail, and pick-up and delivery within the termnal area of a
carrier. FOF 80-85, 88-91. It does this through its own
i ndependent owner-operators and through contract wth other
drayage firnms. CSXI also operates truck termnals. FOF 95. The
question then becones whether CSXI's involvenent in internoda
operations, which includes significant transport by rail, and

sonetinmes only by rail, renoves it fromthis exception

M ssouri Pacific Truck Lines, Inc. v. United States, 3 C

a. 14 (1983); affirmed 736 F. 2d 706 (Fed Cir. 1984), discussed
by the Exam ner at pages 41-43 of his report, appears to hold
that the fact that a trucking subsidiary of a carrier noves a
substantial portion of its freight by rail as part of an
i nternodal operation does not place the subsidiary outside the
scope of the trucking exception. As indicated earlier, CSX
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originated with ISI, a subsidiary of Sea-Land. | SI possessed a
notor carrier certificate. CSXI l|later nerged with CMX Trucki ng,
a railroad-controlled conpany exenpted from the RRA by the
trucki ng exception, and retained its notor carrier certificate.

FOF 7, 87. As noted earlier, CSXI performs pick-up and delivery,
line-haul by notor «carrier, substitute truck- for-rail and
operates truck only termnals. Its focus is the sane as a
trucki ng conpany, that is, door-to-door delivery of high value
goods with enphasis on tineliness of delivery as opposed to rai

termnal to rail termnal delivery. Tr. 383, 388 (Zubrod). More
inmportantly, it conpetes for the sane traffic as do independent
trucking firns. I ndeed, its main conpetitors are independent
trucking firnms, and it is truck prices which drive the econom cs
of the internodal industry. FOF 77-78. In this respect, CSXl
does serve the purpose of the trucking service exenption, which
is to permt railroads to conpete for truck traffic through
truck-1i ke operations. Tr. 376-378 (Zubrod). The mjority of
the Board enphasizes that not all internodal operations would
necessarily fall within the anbit of the trucking exception.

However, CSXI retains the notor carrier certificate of CW
Trucki ng which was covered by the trucking service exception. It
operates its own drayage and conpetes in a market against other
i ndependent trucking conpanies. Ganted that it also noves a
significant anmount of freight by rail, but as the court 1in
Mot ruck pointed out, the fact that a truck trailer or container
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is noved by rail or a flat car does not conpel the conclusion
that the novenent of the trailer or container has been
transfornmed from"trucking to "railroadi ng" supra at 28.

The Unions also argue that CSXlI's activities should not be
consi dered exenpted trucking services. As noted earlier, a
decision on this question is not essential to resolution of this
case in light of the mgjority's finding on the first issue
However, the majority wishes to address two argunents raised by
the Unions on this issue. First, they appear to argue that CSXI
cannot be exenpted by the trucking exception since it neither
owns trucks nor enploys drivers. However, under this theory a
conpany which |eases tractors (as opposed to nmaking a capita
i nvest ment by their pur chase) and who wuses independent
contractors can never be considered a trucking conpany. The
majority rejects this reasoning. CSXI engages independent owner -
operators who work full-time for CSXI and transport trailers and
containers with the CSXI placard on their tractors. This nethod
of operation is common within the trucking industry.

Secondly, the Unions argue that because 68% of CSXl's nove
segnents involved sone portion of purchased rail service while
only 32% i nvol ved truck only noves, CSXl should not be considered
a trucking conpany. However, the predom nance of rail nove
segnents would also be the case with respect to an i ndependent
trucking concern engaged in internodal operations since the
nature of internbdalismis to nmaximze efficiencies by use of
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rail wherever possible. Thus, CSXI operates nuch |ike and
conpetes with independent trucking concerns engaged in internodal
oper ati ons. This is by no neans to say that any affiliate of a
railroad engaged in internodal operations is exenpted from
coverage by virtue of the trucking service exenption. As stated
earlier, the majority's decision is based on the uniqueness of
CSXl's operations within the internodal industry.

1. Is CSX Sea-Land Terminals, Inc. (CSLT) performing any
service 1In connection with the transport of property by railroad
which 1s not casual or trucking service? If not, when did CSLT"s
employer status terminate? (Deferred)

V. IS CSX SERVICES, INC. PERFORMING ANY SERVICE IN CONNECTION
WITH THE TRANSPORTATION OF PROPERTY BY RAILROAD?

The Examner found that CSX Services, Inc. was not an
enpl oyer under the Acts. No exceptions were filed to this
concl usi on. A majority of the Board, Labor Menber dissenting
affirns and adopts the findings and concl usions of the Exam ner
on this issue.

V. IS 0/0 TRUCK SALES, Inc. PERFORMING SERVICE IN CONNECTION
WITH THE TRANSPORTATION OF PROPERTY BY RAILROAD WHICH 1S NOT

CASUAL OR TRUCKING SERVICE?
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The Examner found that O O Truck Sales, Inc. was

an

enpl oyer under the Acts. No exceptions were filed with respect

to this conclusion. The Board affirnms and adopts the findings

and concl usi ons of the Exam ner on
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this issue.

den L. Bower
Chai r man

V. M Speakman, Jr.

Labor Menber (Dissenting in
part, opinion
at t ached)

Jerome F. Kever,
Managenent Menber



DISSENT OF THE LABOR MEMBER ON CSXI

I must dissent from the decision of the majority of the Board holding CSX Intermodal
(“CSXT”) and CSX Services not to be employers under the Railroad Retirement and
Railroad Unemployment Insurance Acts (“the Act”).

In my view, the majority has misapplied the Act, the Board’s own prior rulings, and
judicial precedent in its rush to exclude CSXI from coverage. The Hearing Examiner’s
findings establish that CSXT markets intermodal services and that it operates an intermodal
network -- including the operation of intermodal terminals -- which had been previously
operated, in large part, by its own rail affiliate. These functions are CSXI’s primary
purpose, and render it an employer covered by the Act, 45 U.S.C. § 23 1(a) (1) (ii), as
interpreted by the Supreme Court in Duquesne Warehouse. by the Board’s General
Counsel in CSLT, L-90-18, Florida East Coast Railway Co., L-79-76, and National Fitch
Corp., L-40-260, and by the National Mediation Board (applying the same standard) in
Bankhead Enterprises, 17 NMB 153 (1990) and Pacific Rail Services. 16 NMB 468
(1989).

Indeed, the Board’s analysis is flatly contrary to the position we recently -- and
successfully -- advanced before the United States Court of Appeals for the District of
Columbia Circuit in the Reloads case, Interstate Quality Services v. Railroad Retirement
Board, 83 F.3d 1463 (D.C. Cir. 1996), raising questions concerning the rationality of the
Board’s action here.

The majority has rejected this substantial body of law, however, and relies instead on a
fifty-eight year old legal opinion by the General Counsel, Lenoir Car Works. But that
opinion has been supplanted by later holdings of the courts and this Board, and can no
longer be used to resolve a question concerning the Act’s application to a situation of
recent vintage. It is odd that the Board relies so heavily on an opinion formulated when
this segment of the rail industry was in its infancy.

Viewed within the proper framework, as established by the relevant precedents, it is clear
that CSXI is an employer covered by the Act.

The record establishes that CSXI markets intermodal services and operates an intermodal
network which had, in large part, previously been operated by its rail affiliate, CSX
Transportation (CSXT). CSXI thus operates facilities and performs services “in
connection with the transportation of property by railroad, or the receipt, delivery ...
transfer in transit, ... or handling of property by railroad,” 45 U. S. C. § 23 1(a) (1) (ii), and
is covered by the Act.
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The record is also clear that CSXI is intimately involved in the business of CSXT, a
covered rail carrier employer. Approximately 30% of CSXI’s business is with CSXT, and
a CSXI executive testified that CSXT is the preferred carrier for shipments arranged by
CSXI. In 1994, for example, only 20% of CSXI’s operating revenue came from traffic
which did not include line-haul freight movement by CSXT. Indeed, CSXI and CSXT are
so interrelated that , in 1992, CSXI absorbed a $45-million charge for a CSXT buyout of
locomotive engineers. The majority’s conclusion that CSXI is meaningfully independent
of CSXT, for purposes of the analysis here, simply cannot bear scrutiny.

In any event, the majority has mistakenly assumed that the determination of whether a
carrier’s affiliate performs a covered “service” involves looking only to the affiliate’s
relationship with that carrier, and not at its relationship with the railroad industry in
general. We rejected that notion in VMV Enterprises, B-93-79, as have two courts of
appeals, Interstate Quality Services, 83 F.3d at 1464-65; Livingston Rebuild Center, Inc.
v. Railroad Retirement Board, 970 F.2d 295, 296 (7th Cir. 1992). The majority’s abrupt
reversal of position here is simply unwarranted. Under the settled standard, if the
company does more than minimal business with its affiliate, we look to the amount of its
business with the rail industry generally. Here, two-thirds of CSXI’s 1994 “move
segments” involved rail service, and the vast bulk of its revenue came from rail shipments.
Accordingly, CSXT is a covered employer providing rail service as defined by the Act.

Independently, the majority has concluded that CSXI would be exempt from the Act
under the trucking service exemption. This finding is also without any legal or factual
basis and, accordingly, I must dissent from it as well.

The Board has consistently held that when a substantial amount of a company’s business is
rail-related, the presence of some trucking functions will not exempt it from the Act.
CSXI easily fits in this category; it operates 33 Intermodal terminals, and only 3 trucking
terminals; two-thirds of its “move segments” in 1994 involved no truck activity
whatsoever; and, perhaps even more to the point, it owns no trucks and employs no
truckers. As the Hearing Examiner’s Finding of Fact 111 shows, 95% of CSXI’s trucking
traffic is handled by independent drayage companies. The majority’s conclusion that,
under these facts, CSXI performs “trucking services” which should exempt it from the
Act’s coverage, allows the exception to swallow the rule.

Nor is the majority’s conclusion supported or compelled by Missouri Pacific Truck Lines,
Inc. v. United States, 3 Cl. Ct. 14 (1983), aff’d, 736 F.2d 706 (Fed. Cir. 1984). There,
the company in question did own and operate trucks; it derived most of its revenue from
over-the-road trucking; and it did not own or operate any rail facilities whatsoever. 3 Cl.
Ct. at 16, 19. Nothing suggests that a decision under those facts is applicable here. I note
that the Board’s General Counsel, in a memorandum addressed to the Board dated May
21, 1996 agreed , in effect, with my reading of the statute and the Missouri Pacific

Trucking case.
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In sum, the majority has mistakenly concluded that CSXI does not perform services which
bring it within the Act’s coverage, and has compounded that error by assuming that CSXI
would be exempt from coverage under the trucking service exception. Because the
majority is in error on both counts, I must dissent.
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The record is also clear that CSXI is intimately involved in the business of CSXT, a
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In sum, the majority has mistakenly concluded that CSXI does not perform services which
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