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Erratum

527 U. S. 711, lines 3–6 should be replaced with: “Peter J. Brann, State
Solicitor of Maine, argued the cause for respondent. With him on the
brief were Andrew Ketterer, Attorney General, and Paul Stern, Deputy
Attorney General.”
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NOTES

1 Attorney General Reno resigned effective January 20, 2001.
2 Mr. Holder became Acting Attorney General effective January 20, 2001;

he resigned effective February 1, 2001.
3 The Honorable John D. Ashcroft, of Missouri, was nominated by Presi-

dent Bush on January 29, 2001, to be Attorney General; the nomination
was confirmed by the Senate on February 1, 2001; he was commissioned
and took the oath of office on the same date.

4 Solicitor General Waxman resigned effective January 20, 2001.
5 Ms. Underwood became Acting Solicitor General effective January 20,

2001.

iv



531BV$ Unit: $$UV [04-11-02 14:08:22] PGT: FRT

SUPREME COURT OF THE UNITED STATES

Allotment of Justices

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, William H. Rehnquist,
Chief Justice.

For the First Circuit, David H. Souter, Associate Justice.
For the Second Circuit, Ruth Bader Ginsburg, Associate

Justice.
For the Third Circuit, David H. Souter, Associate Justice.
For the Fourth Circuit, William H. Rehnquist, Chief Justice.
For the Fifth Circuit, Antonin Scalia, Associate Justice.
For the Sixth Circuit, John Paul Stevens, Associate Justice.
For the Seventh Circuit, John Paul Stevens, Associate Justice.
For the Eighth Circuit, Clarence Thomas, Associate Justice.
For the Ninth Circuit, Sandra Day O’Connor, Associate

Justice.
For the Tenth Circuit, Stephen Breyer, Associate Justice.
For the Eleventh Circuit, Anthony M. Kennedy, Associate

Justice.
For the Federal Circuit, William H. Rehnquist, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S.,
p. vi, 509 U. S., p. v, and 512 U. S., p. v.)
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 2000

ARIZONA v. CALIFORNIA et al.

on bill of complaint

No. 8, Orig. Decided June 3, 1963—Decree entered March 9, 1964—
Amended decree entered February 28, 1966—Decided and sup-

plemental decree entered January 9, 1979—Decided March
30, 1983—Second supplemental decree entered April

16, 1984—Decided June 19, 2000—Supplemental
decree entered October 10, 2000

Supplemental decree entered.

Opinion reported: 373 U. S. 546; decree reported: 376 U. S. 340; amended
decree reported: 383 U. S. 268; opinion and supplemental decree re-
ported: 439 U. S. 419; opinion reported: 460 U. S. 605, second sup-
plemental decree reported: 466 U. S. 144; opinion reported: 530 U. S.
392.

The Special Master has submitted a proposed supple-
mental decree in this case to carry the parties’ accords into
effect. The proposed decree was reproduced as an appendix
to the Court’s opinion dated June 19, 2000 (530 U. S. 392,
420), and any objections were called for. No objections were
filed with the Clerk. Accordingly, the proposed supple-
mental decree with respect to the Fort Mojave and Colorado
River Reservations is approved and entered.

1
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Supplemental Decree

SUPPLEMENTAL DECREE

It is ORDERED, ADJUDGED, AND DECREED:

A. Paragraph (4) of Article II(D) of the Decree in this case
entered on March 9, 1964 (376 U. S. 340, 344–345) is hereby
amended to read as follows:

(4) The Colorado River Indian Reservation in annual
quantities not to exceed (i) 719,248 acre-feet of diver-
sions from the mainstream or (ii) the quantity of main-
stream water necessary to supply the consumptive use
required for irrigation of 107,903 acres and for the satis-
faction of related uses, whichever of (i) or (ii) is less,
with priority dates of March 3, 1865, for lands reserved
by the Act of March 3, 1865 (13 Stat. 541, 559); Novem-
ber 22, 1873, for lands reserved by the Executive Order
of said date; November 16, 1874, for lands reserved by
the Executive Order of said date, except as later modi-
fied; May 15, 1876, for lands reserved by the Executive
Order of said date; November 22, 1915, for lands re-
served by the Executive Order of said date.

B. Paragraph (5) of Article II(D) of the Decree in this
case entered on March 9, 1964 (376 U. S. 340, 345) and sup-
plemented on April 16, 1984 (466 U. S. 144, 145) is hereby
amended to read as follows:

(5) The Fort Mojave Indian Reservation in annual
quantities not to exceed (i) 132,789 acre-feet of diver-
sions from the mainstream or (ii) the quantity of main-
stream water necessary to supply the consumptive use
required for irrigation of 20,544 acres and for the satis-
faction of related uses, whichever of (i) or (ii) is less,
with priority dates of September 19, 1890, for lands
transferred by the Executive Order of said date; Febru-
ary 2, 1911, for lands reserved by the Executive Order
of said date.
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C. Paragraph (5) of the introductory conditions to the Sup-
plemental Decree in this case entered on January 9, 1979
(439 U. S. 419, 421–423), is hereby amended by adding the
following exception at the end of the concluding proviso in
the first sentence of that paragraph: “except for the western
boundaries of the Fort Mojave and Colorado River Indian
Reservations in California.”

D. Paragraph II(A)(24) of the Decree of January 9, 1979
(439 U. S. 419, 428), is hereby amended to read as follows:
(24)
Colorado River Indian Reservation 10,745 1,612 Nov. 22, 1873

40,241 6,037 Nov. 16, 1874
5,860 879 May 15, 1876

E. Paragraph II(A)(25) of the Decree of January 9, 1979
(439 U. S. 419, 428), is hereby amended to read as follows:
(25)
Fort Mojave Indian Reservation 16,720 2,587 Sept. 18, 1890

F. Except as otherwise provided herein, the Decree en-
tered on March 9, 1964, and the Supplemental Decrees en-
tered on January 9, 1979, and April 16, 1984, shall remain
in full force and effect.

G. The Court shall retain jurisdiction herein to order such
further proceedings and enter such supplemental decree as
may be deemed appropriate.
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Syllabus

ARTUZ, SUPERINTENDENT, GREEN HAVEN
CORRECTIONAL FACILITY v. BENNETT

certiorari to the united states court of appeals for
the second circuit

No. 99–1238. Argued October 10, 2000—Decided November 7, 2000

A New York trial court orally denied respondent’s 1995 motion to vacate
his state conviction. Subsequently, the Federal District Court dis-
missed respondent’s federal habeas petition as untimely, noting that
it was filed more than one year after the effective date of the Antiter-
rorism and Effective Death Penalty Act of 1996 (AEDPA). In revers-
ing and remanding, the Second Circuit concluded that 28 U. S. C.
§ 2244(d)(2), which tolls AEDPA’s limitations period during the time that
a “properly filed” application for state postconviction relief is pending,
also tolls the 1-year grace period which the Circuit has allowed for the
filing of applications challenging pre-AEDPA convictions; that, in the
absence of a written order, respondent’s 1995 motion was still pending
under § 2244(d)(2); and that the 1995 motion was properly filed because
it complied with rules governing whether an application for state post-
conviction relief is “recognized as such” under state law. It thus re-
jected petitioner’s contention that the 1995 application was not properly
filed because the claims it contained were procedurally barred under
New York law.

Held: That respondent’s application for state postconviction relief con-
tained procedurally barred claims does not render it improperly filed
under § 2244(d)(2). An application is “filed,” as that term is commonly
understood, when it is delivered to, and accepted by, the appropriate
court officer for placement into the official record; and it is “properly
filed” when its delivery and acceptance are in compliance with the appli-
cable laws and rules governing filings, e. g., requirements concerning the
form of the document, applicable time limits upon its delivery, the court
and office in which it must be lodged, and payment of a filing fee. By
construing “properly filed application” to mean application “raising
claims that are not mandatorily procedurally barred,” petitioner elides
the difference between an “application” and a “claim.” The state proce-
dural bars at issue set forth conditions to obtaining relief, rather than
conditions to filing. Pp. 8–11.

199 F. 3d 116, affirmed.

Scalia, J., delivered the opinion for a unanimous Court.
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John M. Castellano argued the cause for petitioner. With
him on the briefs were Richard A. Brown and Gary S. Fidel.

Dan Schweitzer argued the cause for the State of Florida
et al. as amici curiae urging reversal. With him on the
brief were Robert A. Butterworth, Attorney General of
Florida, Carolyn M. Snurkowski, Assistant Deputy Attor-
ney General, Denise O. Simpson, Assistant Attorney Gen-
eral, and John M. Bailey, Chief State’s Attorney of Connecti-
cut, joined by the Attorneys General for their respective
States as follows: Bruce M. Botelho of Alaska, Mark Pryor
of Arkansas, Ken Salazar of Colorado, M. Jane Brady of
Delaware, Thurbert E. Baker of Georgia, James E. Ryan of
Illinois, Richard P. Ieyoub of Louisiana, Michael C. Moore
of Mississippi, Joseph P. Mazurek of Montana, Don Stenberg
of Nebraska, Frankie Sue Del Papa of Nevada, Heidi Heit-
kamp of North Dakota, Betty Montgomery of Ohio, W. A.
Drew Edmondson of Oklahoma, Hardy Myers of Oregon,
Charles M. Condon of South Carolina, Mark Barnett of
South Dakota, Jan Graham of Utah, and Mark L. Earley
of Virginia.

Alan S. Futerfas argued the cause for respondent. With
him on the brief were John H. Blume and Keir M. Weyble.

Justice Scalia delivered the opinion of the Court.
Section 2244(d)(2) of Title 28 U. S. C. (1994 ed., Supp. IV)

provides that “[t]he time during which a properly filed appli-
cation for State post-conviction or other collateral review
with respect to the pertinent judgment or claim is pending
shall not be counted toward any period of limitation under
this subsection.” This case presents the question whether
an application for state postconviction relief containing
claims that are procedurally barred is “properly filed” within
the meaning of this provision.

I
After a 1984 jury trial in the Supreme Court of New York,

Queens County, respondent was convicted of attempted mur-
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der, criminal possession of a weapon, reckless endangerment,
criminal possession of stolen property, and unauthorized use
of a motor vehicle. The Appellate Division affirmed, and the
New York Court of Appeals denied leave to appeal. After
unsuccessfully pursuing state postconviction relief in 1991,
respondent in 1995 moved pro se to vacate his judgment of
conviction. On November 30, 1995, the state trial court de-
nied the motion in an oral decision on the record; no reasons
were given. Respondent claims never to have received a
copy of a written order reflecting the denial, despite several
written requests.

In February 1998, respondent filed a petition for writ of
habeas corpus in the United States District Court for the
Eastern District of New York, alleging, inter alia, that the
state trial court’s refusal to allow a defense witness to testify
deprived him of his right to a fair trial and his right to pre-
sent witnesses in his own defense, that his absence from a
pretrial hearing violated due process, and that his trial coun-
sel was constitutionally ineffective in failing to object to al-
legedly improper remarks made by the prosecutor in summa-
tion. The District Court summarily dismissed the petition
as untimely, noting that it had been filed more than one year
and nine months after the effective date of the Antiterrorism
and Effective Death Penalty Act of 1996 (AEDPA), 110
Stat. 1214.

The United States Court of Appeals for the Second Circuit
reversed and remanded. 199 F. 3d 116 (1999). The panel
first concluded that 28 U. S. C. § 2244(d)(2) (1994 ed., Supp.
IV), which tolls AEDPA’s 1-year period of limitation on ha-
beas corpus applications by state prisoners, should also toll
the 1-year grace period (commencing on AEDPA’s effective
date of April 24, 1996), which the Second Circuit has allowed
for the filing of habeas corpus applications challenging pre-
AEDPA convictions. See Ross v. Artuz, 150 F. 3d 97, 98
(CA2 1998). The panel assumed, for purposes of the appeal,
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that respondent had not yet received a written order deny-
ing his 1995 motion to vacate the conviction. Since respond-
ent could not appeal the denial absent such written order;
and since, in the panel’s view, “a state-court petition is ‘pend-
ing’ from the time it is first filed until finally disposed of and
further appellate review is unavailable under the particular
state’s procedures,” 199 F. 3d, at 120; the panel concluded
that respondent’s 1995 motion was still “pending” for pur-
poses of § 2244(d)(2). Finally (and this is the sole point on
which we granted certiorari), the panel held that respond-
ent’s 1995 motion was “properly filed” within the meaning of
§ 2244(d)(2) because it complied with those rules “governing”
whether “an application for state post-conviction relief [is]
recognized as such” under state law. Id., at 123. It re-
jected petitioner’s contention that the application was not
properly filed because the claims it contained were subject
to two procedural bars under New York law: a bar against
raising an issue that had been “previously determined on
the merits upon an appeal from the judgment,” N. Y. Crim.
Proc. Law § 440.10(2)(a) (McKinney 1994), and a bar against
raising a claim that was available on direct appeal but was
not raised because of the defendant’s “unjustifiable failure,”
§ 440.10(2)(c).1 199 F. 3d, at 123. We granted certiorari.
529 U. S. 1065 (2000).

1 The cited provisions read in full as follows:
“Notwithstanding the provisions of subdivision one [which sets forth vari-
ous grounds upon which a court may vacate its earlier judgment], the
court must deny a motion to vacate a judgment when:

“(a) The ground or issue raised upon the motion was previously deter-
mined on the merits upon an appeal from the judgment, unless since the
time of such appellate determination there has been a retroactively effec-
tive change in the law controlling such issue; or

. . . . .
“(c) Although sufficient facts appear on the record of the proceedings

underlying the judgment to have permitted, upon appeal from such judg-
ment, adequate review of the ground or issue raised upon the motion, no
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II

Petitioner contends here, as he did below, that an applica-
tion for state postconviction or other collateral review is not
“properly filed” for purposes of § 2244(d)(2) unless it complies
with all mandatory state-law procedural requirements that
would bar review of the merits of the application. We
disagree.

An application is “filed,” as that term is commonly under-
stood, when it is delivered to, and accepted by, the appro-
priate court officer for placement into the official record.
See, e. g., United States v. Lombardo, 241 U. S. 73, 76 (1916)
(“A paper is filed when it is delivered to the proper official
and by him received and filed”); Black’s Law Dictionary 642
(7th ed. 1999) (defining “file” as “[t]o deliver a legal document
to the court clerk or record custodian for placement into the
official record”). And an application is “properly filed” when
its delivery and acceptance are in compliance with the appli-
cable laws and rules governing filings. These usually pre-
scribe, for example, the form of the document, the time limits
upon its delivery,2 the court and office in which it must be
lodged, and the requisite filing fee. See, e. g., Habteselassie
v. Novak, 209 F. 3d 1208, 1210–1211 (CA10 2000); 199 F. 3d,
at 121 (case below); Villegas v. Johnson, 184 F. 3d 467, 469–
470 (CA5 1999); Lovasz v. Vaughn, 134 F. 3d 146, 148 (CA3
1998). In some jurisdictions the filing requirements also
include, for example, preconditions imposed on particular
abusive filers, cf. Martin v. District of Columbia Court of

such appellate review or determination occurred owing to the defendant’s
unjustifiable failure to take or perfect an appeal during the prescribed
period or to his unjustifiable failure to raise such ground or issue upon
an appeal actually perfected by him; . . . .” N. Y. Crim. Proc. Law
§§ 440.10(2)(a) and (c) (McKinney 1994).

2 We express no view on the question whether the existence of certain
exceptions to a timely filing requirement can prevent a late application
from being considered improperly filed. See, e. g., Smith v. Ward, 209
F. 3d 383, 385 (CA5 2000).
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Appeals, 506 U. S. 1 (1992) (per curiam), or on all filers
generally, cf. 28 U. S. C. § 2253(c) (1994 ed., Supp. IV) (condi-
tioning the taking of an appeal on the issuance of a “certifi-
cate of appealability”). But in common usage, the question
whether an application has been “properly filed” is quite sep-
arate from the question whether the claims contained in the
application are meritorious and free of procedural bar.

Petitioner contends that such an interpretation of the stat-
utory phrase renders the word “properly,” and possibly both
words (“properly filed”), surplusage, since if the provision
omitted those words, and tolled simply for “[t]he time during
which a[n] . . . application for State post-conviction [relief] is
pending,” it would necessarily condition tolling on compli-
ance with filing requirements of the sort described above.
That is not so. If, for example, an application is erroneously
accepted by the clerk of a court lacking jurisdiction, or is
erroneously accepted without the requisite filing fee, it will
be pending, but not properly filed.

Petitioner’s interpretation is flawed for a more fundamen-
tal reason. By construing “properly filed application” to
mean “application raising claims that are not mandatorily
procedurally barred,” petitioner elides the difference be-
tween an “application” and a “claim.” Only individual
claims, and not the application containing those claims, can
be procedurally defaulted under state law pursuant to our
holdings in Coleman v. Thompson, 501 U. S. 722 (1991), and
Wainwright v. Sykes, 433 U. S. 72 (1977), which establish the
sort of procedural bar on which petitioner relies. Compare
§ 2244(b)(1) (“A claim presented in a second or successive
habeas corpus application under section 2254 that was pre-
sented in a prior application shall be dismissed”) with
§ 2244(b)(3)(A) (“Before a second or successive application
permitted by this section is filed in the district court, the
applicant shall move in the appropriate court of appeals for
an order authorizing the district court to consider the appli-
cation” (emphases added)). See also O’Sullivan v. Boerckel,
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526 U. S. 838, 839–840 (1999) (“In this case, we are asked to
decide whether a state prisoner must present his claims to
a state supreme court in a petition for discretionary review
in order to satisfy the exhaustion requirement” (emphases
added)). Ignoring this distinction would require judges to
engage in verbal gymnastics when an application contains
some claims that are procedurally barred and some that are
not. Presumably a court would have to say that the applica-
tion is “properly filed” as to the nonbarred claims, and not
“properly filed” as to the rest. The statute, however, refers
only to “properly filed” applications and does not contain the
peculiar suggestion that a single application can be both
“properly filed” and not “properly filed.” Ordinary English
would refer to certain claims as having been properly pre-
sented or raised, irrespective of whether the application con-
taining those claims was properly filed.

Petitioner’s remaining arguments are beside the point.
He argues, for example, that tolling for applications that
raise procedurally barred claims does nothing to enable the
exhaustion of available state remedies—which is the object
of § 2244(d)(2). Respondent counters that petitioner’s view
would trigger a flood of protective filings in federal courts,
absorbing their resources in threshold interpretations of
state procedural rules. Whatever merits these and other
policy arguments may have, it is not the province of this
Court to rewrite the statute to accommodate them. We
hold as we do because respondent’s view seems to us the
only permissible interpretation of the text—which may, for
all we know, have slighted policy concerns on one or the
other side of the issue as part of the legislative compromise
that enabled the law to be enacted.

III

The state procedural bars at issue in this case—N. Y.
Crim. Proc. Law §§ 440.10(2)(a) and (c) (McKinney 1994)—
simply prescribe a rule of decision for a court confronted
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with claims that were “previously determined on the merits
upon an appeal from the judgment” of conviction or that
could have been raised on direct appeal but were not: “[T]he
court must deny” such claims for relief. Neither provision
purports to set forth a condition to filing, as opposed to a
condition to obtaining relief. Motions to vacate that violate
these provisions will not be successful, but they have been
properly delivered and accepted so long as the filing condi-
tions have been met. Consequently, the alleged failure of
respondent’s application to comply with §§ 440.10(2)(a) and
(c) does not render it “[im]properly filed” for purposes of
§ 2244(d)(2). The judgment of the Court of Appeals must
therefore be affirmed.

It is so ordered.
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CLEVELAND v. UNITED STATES

certiorari to the united states court of appeals for
the fifth circuit

No. 99–804. Argued October 10, 2000—Decided November 7, 2000

Louisiana law authorizes the State to award nontransferable, annually re-
newable licenses to operate video poker machines. License applicants
must meet suitability requirements designed to ensure that they have
good character and fiscal integrity. The State itself does not run any
video poker machinery. In 1992, Fred Goodson and his family formed
a limited partnership, Truck Stop Gaming, Ltd. (TSG), to participate in
the video poker business in Louisiana. Petitioner Carl W. Cleveland, a
lawyer, assisted Goodson in preparing TSG’s initial and subsequent
video poker license applications, each of which identified Goodson’s
children as the sole beneficial owners of the partnership. The State
approved the initial application, and TSG successfully renewed its li-
cense in 1993, 1994, and 1995. In 1996, Cleveland and Goodson were
charged with money laundering under 18 U. S. C. § 1957 and racketeer-
ing and conspiracy under § 1962 in connection with a scheme to bribe
state legislators to vote in a manner favorable to the video poker indus-
try. Among the predicate acts supporting these charges were four
counts of violating the mail fraud statute, § 1341, which proscribes use
of the mails in furtherance of “any scheme or artifice to defraud, or for
obtaining . . . property by means of . . . fraudulent . . . representations.”
The indictment alleged that, because Cleveland and Goodson had tax
and financial problems that could have undermined their suitability to
receive a video poker license, they fraudulently concealed that they
were the true owners of TSG in the license applications they had mailed
to the State. Before trial, Cleveland moved to dismiss the mail fraud
counts on the ground that the alleged fraud did not deprive the State of
“property” under § 1341. The District Court denied the motion, con-
cluding that licenses constitute property even before they are issued.
A jury found Cleveland guilty on two mail fraud counts and on other
counts predicated on the mail fraud. The Fifth Circuit affirmed the
conviction, considering itself bound by an earlier decision holding that
Louisiana video poker licenses constitute “property” in the State’s
hands.

Held: State and municipal licenses in general, and Louisiana’s video poker
licenses in particular, do not rank as “property,” for purposes of § 1341,
in the hands of the official licensor. Pp. 18–27.



531US1 Unit: $$U3 [04-13-02 14:36:31] PAGES PGT: OPIN

13Cite as: 531 U. S. 12 (2000)

Syllabus

(a) Section 1341 is largely limited to the protection of money and
property. McNally v. United States, 483 U. S. 350, 360; Carpenter v.
United States, 484 U. S. 19, 25. The only nonproperty right protected
by § 1341 is “the intangible right of honest services,” § 1346, a right not
implicated by this case. Pp. 18–20.

(b) Section 1341 does not reach fraud in obtaining a state or municipal
license of the kind here involved, for such a license is not “property”
in the government regulator’s hands. Whatever interests Louisiana
might be said to have in its video poker licenses, the statute itself shows
that the State’s core concern is regulatory: It licenses, subject to certain
conditions, engagement in pursuits that private actors may not under-
take without official authorization. The Government offers two reasons
why the State also has a property interest in its video poker licenses.
The Court rejects both because they stray from traditional concepts
of property. First, the Government stresses that the State receives a
substantial sum of money in exchange for each license and continues to
receive payments from the licensee as long as the license remains in
effect. However, Louisiana receives the lion’s share of its expected rev-
enue not while the licenses remain in its own hands, but only after they
have been issued to licensees. Licenses pre-issuance merely entitle the
State to collect a processing fee from applicants. Were such an entitle-
ment sufficient to establish a state property right, then States would
have property rights in drivers’ licenses, medical licenses, and other
licenses requiring an upfront fee—licenses that the Government con-
cedes are purely regulatory. Tellingly, the Government does not allege
that Cleveland defrauded Louisiana of any money to which it was enti-
tled by law. If Cleveland defrauded the State of “property,” the nature
of that property cannot be economic. The Government’s second asser-
tion—that the State has significant control over the issuance, renewal,
suspension, and revocation of licenses—is also unavailing. Far from
composing an interest that “has long been recognized as property,” Car-
penter, 484 U. S., at 26, these intangible rights of allocation, exclusion,
and control amount to no more and no less than paradigmatic exercises
of the State’s traditional police powers. Pp. 20–23.

(c) Comparison of the State’s interest in video poker licenses to a
patent holder’s interest in an unlicensed patent does not aid the Govern-
ment. Although both involve the right to exclude others, Louisiana
does not conduct gaming operations itself and does not hold video poker
licenses to reserve that prerogative. And while a patent holder may
sell her patent, the State may not sell its licensing authority. Compari-
son of the State’s licensing power to a franchisor’s right to select its
franchisees fares no better. While the latter right typically derives
from a franchisor’s ownership of some product that it may trade or sell
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in the open market, Louisiana’s authority to select video poker licensees
rests on no similar asset. It rests upon the State’s sovereign right to
exclude applicants deemed unsuitable to run video poker operations.
Pp. 23–24.

(d) The Government’s reading of § 1341 invites the Court to approve
a sweeping expansion of federal criminal jurisdiction in the absence of
a clear statement by Congress. Equating issuance of licenses or per-
mits with deprivation of property would subject to federal mail fraud
prosecution a wide range of conduct traditionally regulated by state
and local authorities. Unless Congress conveys its purpose clearly, the
Court will not read a statute to have significantly changed the federal-
state balance in the prosecution of crimes. E. g., Jones v. United States,
529 U. S. 848, 858. Pp. 24–25.

(e) Finally, the Government argues that § 1341 defines two independ-
ent offenses: (1) “any scheme or artifice to defraud” and (2) “any scheme
or artifice . . . for obtaining . . . property by means of false . . . represen-
tations.” Proceeding from that argument, the Government asserts that
a video poker license is property in the hands of the licensee, hence
Cleveland “obtain[ed] . . . property” and thereby committed the second
offense even if the license is not property in the State’s hands. But
McNally refused to construe the two phrases identifying the proscribed
schemes independently. 483 U. S., at 358. Indeed, McNally explained
that § 1341 had its origin in the desire to protect individual property
rights and that any benefit the Government derives from the statute
must be limited to the Government’s interests as property holder. Id.,
at 359, n. 8. Pp. 25–26.

182 F. 3d 296, reversed and remanded.

Ginsburg, J., delivered the opinion for a unanimous Court.

Paul Mogin argued the cause for petitioner. With him on
the briefs were Robert B. Barnett and Joseph G. Petrosinelli.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the brief were Solicitor
General Waxman, Assistant Attorney General Robinson,
Barbara McDowell, and Joel M. Gershowitz.*

*Lisa Kemler and Ellen S. Podgor filed a brief for the National Associa-
tion of Criminal Defense Lawyers as amicus curiae urging reversal.

Briefs of amici curiae were filed for the Chamber of Commerce of the
United States by Robin S. Conrad, Carter G. Phillips, Richard D. Bern-
stein, and Joseph S. Miller; and for Samsung Electronics Co. by Richard
L. Stanley, Cecilia H. Gonzalez, David J. Healey, and Lisa S. McCalmont.
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Justice Ginsburg delivered the opinion of the Court.
This case presents the question whether the federal mail

fraud statute, 18 U. S. C. § 1341, reaches false statements
made in an application for a state license. Section 1341 pro-
scribes use of the mails in furtherance of “any scheme or
artifice to defraud, or for obtaining money or property by
means of false or fraudulent pretenses, representations, or
promises.” Petitioner Carl W. Cleveland and others were
prosecuted under this federal measure for making false
statements in applying to the Louisiana State Police for per-
mission to operate video poker machines. We conclude that
permits or licenses of this order do not qualify as “property”
within § 1341’s compass. It does not suffice, we clarify, that
the object of the fraud may become property in the recipi-
ent’s hands; for purposes of the mail fraud statute, the thing
obtained must be property in the hands of the victim. State
and municipal licenses in general, and Louisiana’s video
poker licenses in particular, we hold, do not rank as “prop-
erty,” for purposes of § 1341, in the hands of the official
licensor.

I

Louisiana law allows certain businesses to operate video
poker machines. La. Rev. Stat. Ann. §§ 27:301 to 27:324
(West Supp. 2000). The State itself, however, does not run
such machinery. The law requires prospective owners of
video poker machines to apply for a license from the State.
§ 27:306. The licenses are not transferable, § 27:311(G), and
must be renewed annually, La. Admin. Code, tit. 42,
§ 2405(B)(3) (2000). To qualify for a license, an applicant
must meet suitability requirements designed to ensure that
licensees have good character and fiscal integrity. La. Rev.
Stat. Ann. § 27:310 (West Supp. 2000).

In 1992, Fred Goodson and his family formed a limited
partnership, Truck Stop Gaming, Ltd. (TSG), in order to par-
ticipate in the video poker business at their truck stop in
Slidell, Louisiana. Cleveland, a New Orleans lawyer, as-
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sisted Goodson in preparing TSG’s application for a video
poker license. The application required TSG to identify its
partners and to submit personal financial statements for all
partners. It also required TSG to affirm that the listed
partners were the sole beneficial owners of the business and
that no partner held an interest in the partnership merely
as an agent or nominee, or intended to transfer the interest
in the future.

TSG’s application identified Goodson’s adult children, Alex
and Maria, as the sole beneficial owners of the partnership.
It also showed that Goodson and Cleveland’s law firm had
loaned Alex and Maria all initial capital for the partnership
and that Goodson was TSG’s general manager. In May 1992,
the State approved the application and issued a license.
TSG successfully renewed the license in 1993, 1994, and 1995
pursuant to La. Admin. Code, tit. 42, § 2405(B)(3) (2000).
Each renewal application identified no ownership interests
other than those of Alex and Maria.

In 1996, the Federal Bureau of Investigation (FBI) dis-
covered evidence that Cleveland and Goodson had partici-
pated in a scheme to bribe state legislators to vote in a
manner favorable to the video poker industry. The Govern-
ment charged Cleveland and Goodson with multiple counts
of money laundering under 18 U. S. C. § 1957, as well as rack-
eteering and conspiracy under § 1962. Among the predicate
acts supporting these charges were four counts of mail fraud
under § 1341.1 The indictment alleged that Cleveland and

1 Title 18 U. S. C. § 1341 provides in relevant part: “Whoever, having
devised or intending to devise any scheme or artifice to defraud, or for
obtaining money or property by means of false or fraudulent pretenses,
representations, or promises, . . . for the purpose of executing such scheme
or artifice or attempting so to do, [uses the mails or causes them to be
used], shall be fined under this title or imprisoned not more than five
years, or both.” The Racketeer Influenced and Corrupt Organizations
Act (RICO) prohibits participation and conspiracy to participate in a pat-
tern of “racketeering activity,” 18 U. S. C. §§ 1962(c), (d), and defines “rack-
eteering activity” to include “any act which is indictable under . . . section
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Goodson had violated § 1341 by fraudulently concealing that
they were the true owners of TSG in the initial license appli-
cation and three renewal applications mailed to the State.
They concealed their ownership interests, according to the
Government, because they had tax and financial problems
that could have undermined their suitability to receive a
video poker license. See La. Rev. Stat. Ann. § 27:310(B)(1)
(West Supp. 2000) (suitability requirements).

Before trial, Cleveland moved to dismiss the mail fraud
counts on the ground that the alleged fraud did not deprive
the State of “property” under § 1341. The District Court
denied the motion, concluding that “licenses constitute prop-
erty even before they are issued.” 951 F. Supp. 1249, 1261
(ED La. 1997). A jury found Cleveland guilty on two counts
of mail fraud (based on the 1994 and 1995 license renewals)
and on money laundering, racketeering, and conspiracy
counts predicated on the mail fraud. The District Court
sentenced Cleveland to 121 months in prison.

On appeal, Cleveland again argued that Louisiana had no
property interest in video poker licenses, relying on several
Court of Appeals decisions holding that the government does
not relinquish “property” for purposes of § 1341 when it is-
sues a permit or license. See United States v. Shotts, 145
F. 3d 1289, 1296 (CA11 1998) (license to operate a bail bonds
business); United States v. Schwartz, 924 F. 2d 410, 418 (CA2
1991) (arms export license); United States v. Granberry, 908
F. 2d 278, 280 (CA8 1990) (school bus operator’s permit);
Toulabi v. United States, 875 F. 2d 122, 125 (CA7 1989)
(chauffeur’s license); United States v. Dadanian, 856 F. 2d
1391, 1392 (CA9 1988) (gambling license); United States v.

1341,” § 1961(1). The money laundering statute prohibits various activi-
ties designed to conceal or promote “specified unlawful activity,” § 1956,
and defines “specified unlawful activity” to include (with an exception not
relevant here) “any act or activity constituting an offense listed in section
1961(1) of this title,” § 1956(c)(7)(A).
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Murphy, 836 F. 2d 248, 254 (CA6 1988) (license to conduct
charitable bingo games).

The Court of Appeals for the Fifth Circuit nevertheless
affirmed Cleveland’s conviction and sentence, United States
v. Bankston, 182 F. 3d 296, 309 (1999), considering itself
bound by its holding in United States v. Salvatore, 110 F. 3d
1131, 1138 (1997), that Louisiana video poker licenses consti-
tute “property” in the hands of the State. Two other Cir-
cuits have concluded that the issuing authority has a prop-
erty interest in unissued licenses under § 1341. United
States v. Bucuvalas, 970 F. 2d 937, 945 (CA1 1992) (entertain-
ment and liquor license); United States v. Martinez, 905 F. 2d
709, 715 (CA3 1990) (medical license).

We granted certiorari to resolve the conflict among the
Courts of Appeals, 529 U. S. 1017 (2000), and now reverse
the Fifth Circuit’s judgment.

II

In McNally v. United States, 483 U. S. 350, 360 (1987), this
Court held that the federal mail fraud statute is “limited in
scope to the protection of property rights.” McNally re-
versed the mail fraud convictions of two individuals charged
with participating in “a self-dealing patronage scheme” that
defrauded Kentucky citizens of “the right to have the Com-
monwealth’s affairs conducted honestly.” Id., at 352. At
the time McNally was decided, federal prosecutors had been
using § 1341 to attack various forms of corruption that de-
prived victims of “intangible rights” unrelated to money or
property.2 Reviewing the history of § 1341, we concluded
that “the original impetus behind the mail fraud statute was

2 E. g., United States v. Clapps, 732 F. 2d 1148, 1153 (CA3 1984) (elec-
toral body’s right to fair elections); United States v. Bronston, 658 F. 2d
920, 927 (CA2 1981) (client’s right to attorney’s loyalty); United States v.
Bohonus, 628 F. 2d 1167, 1172 (CA9 1980) (right to honest services of an
agent or employee); United States v. Isaacs, 493 F. 2d 1124, 1150 (CA7
1974) (right to honest services of public official).
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to protect the people from schemes to deprive them of their
money or property.” Id., at 356.

As first enacted in 1872, § 1341 proscribed use of the mails
to further “ ‘any scheme or artifice to defraud.’ ” Ibid. In
1896, this Court held in Durland v. United States, 161 U. S.
306, 313, that the statute covered fraud not only by “repre-
sentations as to the past or present,” but also by “sugges-
tions and promises as to the future.” In 1909, Congress
amended § 1341 to add after “any scheme or artifice to de-
fraud” the phrase “or for obtaining money or property by
means of false or fraudulent pretenses, representations, or
promises.” McNally, 483 U. S., at 357. We explained in
McNally that the 1909 amendment “codified the holding of
Durland,” ibid., and “simply made it unmistakable that the
statute reached false promises and misrepresentations as to
the future as well as other frauds involving money or prop-
erty,” ibid. Rejecting the argument that “the money-or-
property requirement of the latter phrase does not limit
schemes to defraud to those aimed at causing deprivation of
money or property,” id., at 358, we concluded that the 1909
amendment signaled no intent by Congress to “depar[t] from
[the] common understanding” that “the words ‘to defraud’
commonly refer ‘to wronging one in his property rights,’ ”
id., at 358–359 (quoting Hammerschmidt v. United States,
265 U. S. 182, 188 (1924)).

Soon after McNally, in Carpenter v. United States, 484
U. S. 19, 25 (1987), we again stated that § 1341 protects prop-
erty rights only. Carpenter upheld convictions under § 1341
and the federal wire fraud statute, 18 U. S. C. § 1343, of
defendants who had defrauded the Wall Street Journal of
confidential business information. Citing decisions of this
Court as well as a corporate law treatise, we observed that
“[c]onfidential business information has long been recognized
as property.” 484 U. S., at 26.

The following year, Congress amended the law specifically
to cover one of the “intangible rights” that lower courts had
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protected under § 1341 prior to McNally: “the intangible
right of honest services.” Anti-Drug Abuse Act of 1988,
§ 7603(a), 18 U. S. C. § 1346. Significantly, Congress covered
only the intangible right of honest services even though fed-
eral courts, relying on McNally, had dismissed, for want of
monetary loss to any victim, prosecutions under § 1341 for
diverse forms of public corruption, including licensing fraud.3

III

In this case, there is no assertion that Louisiana’s video
poker licensing scheme implicates the intangible right of
honest services. The question presented is whether, for
purposes of the federal mail fraud statute, a government reg-
ulator parts with “property” when it issues a license. For
the reasons we now set out, we hold that § 1341 does not
reach fraud in obtaining a state or municipal license of the
kind here involved, for such a license is not “property” in the
government regulator’s hands. Again, as we said in Mc-
Nally, “[i]f Congress desires to go further, it must speak
more clearly than it has.” 483 U. S., at 360.

To begin with, we think it beyond genuine dispute that
whatever interests Louisiana might be said to have in its
video poker licenses, the State’s core concern is regulatory.
Louisiana recognizes the importance of “public confidence
and trust that gaming activities . . . are conducted honestly

3 For example, in United States v. Murphy, 836 F. 2d 248, 254 (CA6
1988), the court overturned the mail fraud conviction of a state official
charged with using false information to help a charitable organization ob-
tain a state bingo license. Acknowledging “the McNally limitations” on
§ 1341, the court said that the issue “distills to a consideration of whether
Tennessee’s ‘right to control or object’ with respect to the issuance of a
bingo permit to a charitable organization constitutes ‘property.’ ” Id., at
253. It then held that “the certificate of registration or the bingo license
may well be ‘property’ once issued, insofar as the charitable organization
is concerned, but certainly an unissued certificate of registration is not
property of the State of Tennessee and once issued, it is not the property
of the State of Tennessee.” Id., at 253–254.
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and are free from criminal and corruptive elements.” La.
Rev. Stat. Ann. § 27:306(A)(1) (West Supp. 2000). The video
poker licensing statute accordingly asserts the State’s “legit-
imate interest in providing strict regulation of all persons,
practices, associations, and activities related to the operation
of . . . establishments licensed to offer video draw poker de-
vices.” Ibid. The statute assigns the Office of State Police,
a part of the Department of Public Safety and Corrections,
the responsibility to promulgate rules and regulations con-
cerning the licensing process. § 27:308(A). It also author-
izes the State Police to deny, condition, suspend, or revoke
licenses, to levy fines of up to $1,000 per violation of any rule,
and to inspect all premises where video poker devices are
offered for play. §§ 27:308(B), (E)(1). In addition, the stat-
ute defines criminal penalties for unauthorized use of video
poker devices, § 27:309, and prescribes detailed suitability
requirements for licensees, § 27:310.

In short, the statute establishes a typical regulatory pro-
gram. It licenses, subject to certain conditions, engagement
in pursuits that private actors may not undertake without
official authorization. In this regard, it resembles other li-
censing schemes long characterized by this Court as exer-
cises of state police powers. E. g., Ziffrin, Inc. v. Reeves,
308 U. S. 132, 138 (1939) (license to transport alcoholic bev-
erages); Hall v. Geiger-Jones Co., 242 U. S. 539, 558 (1917)
(license to sell corporate stock); Fanning v. Gregoire, 16
How. 524, 534 (1854) (ferry license); License Cases, 5 How.
504, 589 (1847) (license to sell liquor) (opinion of McLean,
J.), overruled on other grounds, Leisy v. Hardin, 135 U. S.
100 (1890).

Acknowledging Louisiana’s regulatory interests, the Gov-
ernment offers two reasons why the State also has a prop-
erty interest in its video poker licenses. First, the State
receives a substantial sum of money in exchange for each
license and continues to receive payments from the licensee
as long as the license remains in effect. Second, the State
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has significant control over the issuance, renewal, suspen-
sion, and revocation of licenses.

Without doubt, Louisiana has a substantial economic stake
in the video poker industry. The State collects an upfront
“processing fee” for each new license application, La. Rev.
Stat. Ann. § 27:311(H)(2) (West Supp. 2000) ($10,000 for truck
stops), a separate “processing fee” for each renewal applica-
tion, § 27:311(H)(4) ($1,000 for truck stops), an “annual fee”
from each device owner, § 27:311(A)(4) ($2,000), an additional
“device operation” fee, § 27:311(A)(5)(c) ($1,000 for truck
stops), and, most importantly, a fixed percentage of net reve-
nue from each video poker device, § 27:311(D)(1)(b) (32.5% for
truck stops). It is hardly evident, however, why these tolls
should make video poker licenses “property” in the hands of
the State. The State receives the lion’s share of its ex-
pected revenue not while the licenses remain in its own
hands, but only after they have been issued to licensees. Li-
censes pre-issuance do not generate an ongoing stream of
revenue. At most, they entitle the State to collect a proc-
essing fee from applicants for new licenses. Were an enti-
tlement of this order sufficient to establish a state property
right, one could scarcely avoid the conclusion that States
have property rights in any license or permit requiring an
upfront fee, including drivers’ licenses, medical licenses, and
fishing and hunting licenses. Such licenses, as the Govern-
ment itself concedes, are “purely regulatory.” Tr. of Oral
Arg. 24–25.

Tellingly, as to the character of Louisiana’s stake in its
video poker licenses, the Government nowhere alleges that
Cleveland defrauded the State of any money to which the
State was entitled by law. Indeed, there is no dispute that
TSG paid the State of Louisiana its proper share of revenue,
which totaled more than $1.2 million, between 1993 and 1995.
If Cleveland defrauded the State of “property,” the nature
of that property cannot be economic.
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Addressing this concern, the Government argues that
Cleveland frustrated the State’s right to control the issuance,
renewal, and revocation of video poker licenses under La.
Rev. Stat. Ann. §§ 27:306, 27:308 (West Supp. 2000). The
Fifth Circuit has characterized the protected interest as
“Louisiana’s right to choose the persons to whom it issues
video poker licenses.” Salvatore, 110 F. 3d, at 1140. But
far from composing an interest that “has long been recog-
nized as property,” Carpenter, 484 U. S., at 26, these intangi-
ble rights of allocation, exclusion, and control amount to no
more and no less than Louisiana’s sovereign power to regu-
late. Notably, the Government overlooks the fact that these
rights include the distinctively sovereign authority to impose
criminal penalties for violations of the licensing scheme, La.
Rev. Stat. Ann. § 27:309 (West Supp. 2000), including making
false statements in a license application, § 27:309(A). Even
when tied to an expected stream of revenue, the State’s right
of control does not create a property interest any more than
a law licensing liquor sales in a State that levies a sales tax
on liquor. Such regulations are paradigmatic exercises of
the States’ traditional police powers.

The Government compares the State’s interest in video
poker licenses to a patent holder’s interest in a patent that
she has not yet licensed. Although it is true that both in-
volve the right to exclude, we think the congruence ends
there. Louisiana does not conduct gaming operations itself,
it does not hold video poker licenses to reserve that preroga-
tive, and it does not “sell” video poker licenses in the ordi-
nary commercial sense. Furthermore, while a patent holder
may sell her patent, see 35 U. S. C. § 261 (“patents shall have
the attributes of personal property”), the State may not sell
its licensing authority. Instead of a patent holder’s interest
in an unlicensed patent, the better analogy is to the Federal
Government’s interest in an unissued patent. That interest,
like the State’s interest in licensing video poker operations,
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surely implicates the Government’s role as sovereign, not as
property holder. See U. S. Const., Art. I, § 8, cl. 8.

The Government also compares the State’s licensing power
to a franchisor’s right to select its franchisees. On this view,
Louisiana’s video poker licensing scheme represents the
State’s venture into the video poker business. Although the
State could have chosen to run the business itself, the Gov-
ernment says, it decided to franchise private entities to carry
out the operations instead. However, a franchisor’s right to
select its franchisees typically derives from its ownership of
a trademark, brand name, business strategy, or other prod-
uct that it may trade or sell in the open market. Louisiana’s
authority to select video poker licensees rests on no similar
asset. It rests instead upon the State’s sovereign right to
exclude applicants deemed unsuitable to run video poker op-
erations. A right to exclude in that governing capacity is
not one appropriately labeled “property.” See Tr. of Oral
Arg. 25. Moreover, unlike an entrepreneur or business
partner who shares both losses and gains arising from a busi-
ness venture, Louisiana cannot be said to have put its labor
or capital at risk through its fee-laden licensing scheme. In
short, the State did not decide to venture into the video
poker business; it decided typically to permit, regulate, and
tax private operators of the games.

We reject the Government’s theories of property rights
not simply because they stray from traditional concepts of
property. We resist the Government’s reading of § 1341 as
well because it invites us to approve a sweeping expansion
of federal criminal jurisdiction in the absence of a clear state-
ment by Congress. Equating issuance of licenses or permits
with deprivation of property would subject to federal mail
fraud prosecution a wide range of conduct traditionally regu-
lated by state and local authorities. We note in this regard
that Louisiana’s video poker statute typically and unambigu-
ously imposes criminal penalties for making false statements
on license applications. La. Rev. Stat. Ann. § 27:309(A)
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(West Supp. 2000). As we reiterated last Term, “ ‘unless
Congress conveys its purpose clearly, it will not be deemed
to have significantly changed the federal-state balance’ in the
prosecution of crimes.” Jones v. United States, 529 U. S.
848, 858 (2000) (quoting United States v. Bass, 404 U. S. 336,
349 (1971)).

Moreover, to the extent that the word “property” is ambig-
uous as placed in § 1341, we have instructed that “ambiguity
concerning the ambit of criminal statutes should be resolved
in favor of lenity.” Rewis v. United States, 401 U. S. 808,
812 (1971). This interpretive guide is especially appropriate
in construing § 1341 because, as this case demonstrates, mail
fraud is a predicate offense under RICO, 18 U. S. C. § 1961(1)
(1994 ed., Supp. IV), and the money laundering statute,
§ 1956(c)(7)(A). In deciding what is “property” under § 1341,
we think “it is appropriate, before we choose the harsher
alternative, to require that Congress should have spoken in
language that is clear and definite.” United States v. Uni-
versal C. I. T. Credit Corp., 344 U. S. 218, 222 (1952).

Finally, in an argument not raised below but urged as an
alternate ground for affirmance, the Government contends
that § 1341, as amended in 1909, defines two independent of-
fenses: (1) “any scheme or artifice to defraud” and (2) “any
scheme or artifice . . . for obtaining money or property by
means of false or fraudulent pretenses, representations, or
promises.” Because a video poker license is property in the
hands of the licensee, the Government says, Cleveland “ob-
tain[ed] . . . property” and thereby committed the second
offense even if the license is not property in the hands of
the State.

Although we do not here question that video poker licens-
ees may have property interests in their licenses,4 we never-

4 Notwithstanding the State’s declaration that “[a]ny license issued or
renewed . . . is not property or a protected interest under the constitutions
of either the United States or the state of Louisiana,” La. Rev. Stat. Ann.
§ 27:301(D) (West Supp. 2000), “[t]he question whether a state-law right
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theless disagree with the Government’s reading of § 1341.
In McNally, we recognized that “[b]ecause the two phrases
identifying the proscribed schemes appear in the disjunctive,
it is arguable that they are to be construed independently.”
483 U. S., at 358. But we rejected that construction of the
statute, instead concluding that the second phrase simply
modifies the first by “ma[king] it unmistakable that the stat-
ute reached false promises and misrepresentations as to the
future as well as other frauds involving money or property.”
Id., at 359. Indeed, directly contradicting the Government’s
view, we said that “the mail fraud statute . . . had its origin
in the desire to protect individual property rights, and any
benefit which the Government derives from the statute must
be limited to the Government’s interests as property holder.”
Id., at 359, n. 8 (emphasis added). We reaffirm our reading
of § 1341 in McNally. See Hilton v. South Carolina Public
Railways Comm’n, 502 U. S. 197, 205 (1991) (“stare decisis
is most compelling” where “a pure question of statutory con-
struction” is involved). Were the Government correct that
the second phrase of § 1341 defines a separate offense, the
statute would appear to arm federal prosecutors with power
to police false statements in an enormous range of submis-
sions to state and local authorities. For reasons already
stated, see supra, at 24–25, we decline to attribute to § 1341
a purpose so encompassing where Congress has not made
such a design clear.

IV

We conclude that § 1341 requires the object of the fraud to
be “property” in the victim’s hands and that a Louisiana

constitutes ‘property’ or ‘rights to property’ is a matter of federal law,”
Drye v. United States, 528 U. S. 49, 58 (1999) (citing United States v. Na-
tional Bank of Commerce, 472 U. S. 713, 727 (1985)). In some contexts,
we have held that individuals have constitutionally protected property
interests in state-issued licenses essential to pursuing an occupation or
livelihood. See, e. g., Bell v. Burson, 402 U. S. 535, 539 (1971) (driver’s
license).
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video poker license in the State’s hands is not “property”
under § 1341. Absent clear statement by Congress, we will
not read the mail fraud statute to place under federal super-
intendence a vast array of conduct traditionally policed by
the States. Our holding means that Cleveland’s § 1341 con-
viction must be vacated. Accordingly, the judgment of the
United States Court of Appeals for the Fifth Circuit is re-
versed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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SINKFIELD et al. v. KELLEY et al.

on appeal from the united states district court for
the middle district of alabama

No. 00–132. Decided November 27, 2000*

Appellees are white Alabama voters residing in majority-white dis-
tricts adjacent to majority-minority districts. All of the districts were
created under a state redistricting plan whose purpose was maximizing
the number of majority-minority districts. Appellants are a group of
African-American voters, whose initial state lawsuit resulted in the
adoption of the plan at issue, and state officials. Appellees brought
suit in Federal District Court challenging their own districts as the
products of unconstitutional racial gerrymandering. The court agreed
as to seven of the challenged majority-white districts and enjoined their
use in any election. On direct appeal to this Court, appellants contend,
among other things, that appellees lack standing under United States
v. Hays, 515 U. S. 737.

Held: Appellees lack standing under Hays because they have neither al-
leged nor produced any evidence that any of them was assigned to his
or her district as a direct result of having personally been subjected
to a racial classification, see id., at 745. They essentially claim that an
unconstitutional use of race in drawing the boundaries of majority-
minority districts necessarily involves an unconstitutional use of race
in drawing the boundaries of neighboring majority-white districts.
This Court rejected that argument in Hays, explaining that evidence
sufficient to support an equal protection claim under Shaw v. Reno,
509 U. S. 630, with respect to a majority-minority district did not
prove anything with respect to a neighboring majority-white district
in which the appellees resided. Accordingly, an allegation to that effect
does not allege a cognizable injury under the Fourteenth Amendment.
515 U. S., at 746.

96 F. Supp. 2d 1301, vacated and remanded.

Per Curiam.

These cases involve a challenge to Alabama state legis-
lative districts under the equal protection principles an-

*Together with No. 00–133, Bennett, Secretary of State of Alabama,
et al. v. Kelley et al., also on appeal from the same court.
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nounced by this Court in Shaw v. Reno, 509 U. S. 630 (1993).
Appellees, the plaintiffs below, are white Alabama voters
who are residents of various majority-white districts. The
districts in which appellees reside are adjacent to majority-
minority districts. All of the districts were created under a
state redistricting plan whose acknowledged purpose was
the maximization of the number of majority-minority dis-
tricts in Alabama. Appellants in No. 00–132 are a group of
African-American voters whose initial state lawsuit resulted
in the adoption of the redistricting plan at issue. Appellants
in No. 00–133 are Alabama state officials.

Appellees brought suit in the United States District Court
for the Middle District of Alabama challenging their own
districts as the products of unconstitutional racial gerry-
mandering. A three-judge court convened to hear the case
pursuant to 28 U. S. C. § 2284. The District Court ulti-
mately held that seven of the challenged majority-white dis-
tricts were the product of unconstitutional racial gerryman-
dering and enjoined their use in any election. 96 F. Supp.
2d 1301 (MD Ala. 2000). On direct appeal to this Court pur-
suant to 28 U. S. C. § 1253, appellants in both cases contend,
among other things, that appellees lack standing to maintain
this suit under our decision in United States v. Hays, 515
U. S. 737 (1995). We agree.

Hays involved a challenge to Louisiana’s districting plan
for its Board of Elementary and Secondary Education. The
plan contained two majority-minority districts. The appel-
lees lived in a majority-white district that bordered on one
of the majority-minority districts. The appellees challenged
the entire plan, including their own district, as an unconsti-
tutional racial gerrymander under our decision in Shaw v.
Reno, supra. United States v. Hays, 515 U. S., at 739–742.

We concluded that the appellees lacked standing to main-
tain their challenge. We assumed for the sake of argument
that the evidence was sufficient to state a Shaw claim with
respect to the neighboring majority-minority district. Id.,
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at 746. But we concluded that the appellees had not shown
a cognizable injury under the Fourteenth Amendment be-
cause they did not reside in the majority-minority district
and had not otherwise shown that they had “personally been
denied equal treatment.” Id., at 744–746 (internal quotation
marks omitted). The appellees’ failure to show the requisite
injury, we noted, was not changed by the fact that the racial
composition of their own district might have been different
had the legislature drawn the adjacent majority-minority
district another way. Id., at 746.

Appellees’ position here is essentially indistinguishable
from that of the appellees in Hays. Appellees are chal-
lenging their own majority-white districts as the product
of unconstitutional racial gerrymandering under a redis-
tricting plan whose purpose was the creation of majority-
minority districts, some of which border appellees’ districts.
Like the appellees in Hays, they have neither alleged nor
produced any evidence that any of them was assigned to his
or her district as a direct result of having “personally been
subjected to a racial classification.” Id., at 745; see also
Shaw v. Hunt, 517 U. S. 899, 904 (1996). Rather, appellees
suggest that they are entitled to a presumption of injury-
in-fact because the bizarre shapes of their districts reveal
that the districts were the product of an unconstitutional
racial gerrymander. See App. to Pet. for Cert. 120a, 148a,
153a.

The shapes of appellees’ districts, however, were neces-
sarily influenced by the shapes of the majority-minority dis-
tricts upon which they border, and appellees have produced
no evidence that anything other than the deliberate creation
of those majority-minority districts is responsible for the
districting lines of which they complain. Appellees’ sugges-
tion thus boils down to the claim that an unconstitutional
use of race in drawing the boundaries of majority-minority
districts necessarily involves an unconstitutional use of race
in drawing the boundaries of neighboring majority-white
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districts. We rejected that argument in Hays, explaining
that evidence sufficient to support a Shaw claim with respect
to a majority-minority district did “not prove anything” with
respect to a neighboring majority-white district in which the
appellees resided. 515 U. S., at 746. Accordingly, “an alle-
gation to that effect does not allege a cognizable injury under
the Fourteenth Amendment.” Ibid.

The judgment of the District Court is vacated, and the cases
are remanded with instructions to dismiss the complaint.

It is so ordered.
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CITY OF INDIANAPOLIS et al. v. EDMOND et al.

certiorari to the united states court of appeals for
the seventh circuit

No. 99–1030. Argued October 3, 2000—Decided November 28, 2000

Petitioner city operates vehicle checkpoints on its roads in an effort to
interdict unlawful drugs. Respondents, who were each stopped at such
a checkpoint, filed suit, claiming that the roadblocks violated the Fourth
Amendment. The District Court denied respondents a preliminary in-
junction, but the Seventh Circuit reversed, holding that the checkpoints
contravened the Fourth Amendment.

Held: Because the checkpoint program’s primary purpose is indistinguish-
able from the general interest in crime control, the checkpoints violate
the Fourth Amendment. Pp. 37–48.

(a) The rule that a search or seizure is unreasonable under the Fourth
Amendment absent individualized suspicion of wrongdoing has limited
exceptions. For example, this Court has upheld brief, suspicionless sei-
zures at a fixed checkpoint designed to intercept illegal aliens, United
States v. Martinez-Fuerte, 428 U. S. 543, and at a sobriety checkpoint
aimed at removing drunk drivers from the road, Michigan Dept. of
State Police v. Sitz, 496 U. S. 444. The Court has also suggested that
a similar roadblock to verify drivers’ licenses and registrations would
be permissible to serve a highway safety interest. Delaware v. Prouse,
440 U. S. 648, 663. However, the Court has never approved a check-
point program whose primary purpose was to detect evidence of ordi-
nary criminal wrongdoing. Pp. 37–40.

(b) The latter purpose is what principally distinguishes the check-
points at issue from those the Court has previously approved, which
were designed to serve purposes closely related to the problems of po-
licing the border or the necessity of ensuring roadway safety. Petition-
ers state that the Sitz and Martinez-Fuerte checkpoints had the same
ultimate purpose of arresting those suspected of committing crimes.
Securing the border and apprehending drunken drivers are law enforce-
ment activities, and authorities employ arrests and criminal prosecu-
tions to pursue these goals. But if this case were to rest at such a high
level of generality, there would be little check on the authorities’ ability
to construct roadblocks for almost any conceivable law enforcement pur-
pose. The checkpoint program is also not justified by the severe and
intractable nature of the drug problem. The gravity of the threat alone
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cannot be dispositive of questions concerning what means law enforce-
ment may employ to pursue a given purpose. Rather, in determining
whether individualized suspicion is required, the Court must consider
the nature of the interests threatened and their connection to the partic-
ular law enforcement practices at issue. Nor can the checkpoints’ pur-
pose be rationalized in terms of a highway safety concern similar to that
in Sitz, or merely likened to the antismuggling purpose in Martinez-
Fuerte. Neither Whren v. United States, 517 U. S. 806, nor Bond v.
United States, 529 U. S. 334, precludes an inquiry into the checkpoint
program’s purposes. And if the program could be justified by its lawful
secondary purposes of keeping impaired motorists off the road and veri-
fying licenses and registrations, authorities would be able to establish
checkpoints for virtually any purpose so long as they also included a
license or sobriety check. That is why the Court must determine the
primary purpose of the checkpoint program. This holding does not
alter the constitutional status of the checkpoints approved in Sitz and
Martinez-Fuerte, or the type of checkpoint suggested in Prouse. It
also does not affect the validity of border searches or searches in air-
ports and government buildings, where the need for such measures to
ensure public safety can be particularly acute. Nor does it impair police
officers’ ability to act appropriately upon information that they properly
learn during a checkpoint stop justified by a lawful primary purpose.
Finally, the purpose inquiry is to be conducted only at the programmatic
level and is not an invitation to probe the minds of individual officers
acting at the scene. Pp. 40–48.

183 F. 3d 659, affirmed.

O’Connor, J., delivered the opinion of the Court, in which Stevens,
Kennedy, Souter, Ginsburg, and Breyer, JJ., joined. Rehnquist,
C. J., filed a dissenting opinion, in which Thomas, J., joined, and in which
Scalia, J., joined as to Part I, post, p. 48. Thomas, J., filed a dissenting
opinion, post, p. 56.

A. Scott Chinn argued the cause for petitioners. With
him on the briefs were Anthony W. Overholt, Matthew R.
Gutwein, and Thomas M. Fisher.

Patricia A. Millett argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Robinson, and Deputy Solicitor General Dreeben.
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Kenneth J. Falk argued the cause for respondents. With
him on the brief were Jacquelyn E. Bowie, Sean C. Lemieux,
and Steven R. Shapiro.*

Justice O’Connor delivered the opinion of the Court.

In Michigan Dept. of State Police v. Sitz, 496 U. S. 444
(1990), and United States v. Martinez-Fuerte, 428 U. S. 543
(1976), we held that brief, suspicionless seizures at highway
checkpoints for the purposes of combating drunk driving
and intercepting illegal immigrants were constitutional. We
now consider the constitutionality of a highway checkpoint
program whose primary purpose is the discovery and inter-
diction of illegal narcotics.

I

In August 1998, the city of Indianapolis began to operate
vehicle checkpoints on Indianapolis roads in an effort to in-
terdict unlawful drugs. The city conducted six such road-
blocks between August and November that year, stopping

*Briefs of amici curiae urging reversal were filed for the State of
Kansas et al. by Carla J. Stovall, Attorney General of Kansas, Stephen R.
McAllister, State Solicitor, Jared S. Maag, Assistant Attorney General,
and John M. Bailey, Chief State’s Attorney of Connecticut, and by the
Attorneys General for their respective States as follows: Bill Pryor of
Alabama, Janet Napolitano of Arizona, Mark Pryor of Arkansas, Bill
Lockyer of California, Robert A. Butterworth of Florida, James E. Ryan
of Illinois, Karen M. Freeman-Wilson of Indiana, Thomas J. Miller of
Iowa, Michael C. Moore of Mississippi, Don Stenberg of Nebraska, W. A.
Drew Edmondson of Oklahoma, Jan Graham of Utah, and Mark L. Earley
of Virginia; for the National League of Cities et al. by Richard Ruda and
James I. Crowley; and for the Washington Legal Foundation et al. by
Daniel J. Popeo.

Briefs of amici curiae urging affirmance were filed for the National
Association of Criminal Defense Lawyers et al. by Wesley MacNeil Oliver
and Barbara Bergman; and for the Rutherford Institute by John W.
Whitehead and Steven H. Aden.

Wayne W. Schmidt, James P. Manak, Richard Weintraub, and Bernard
J. Farber filed a brief for Americans for Effective Law Enforcement, Inc.,
et al. as amici curiae.
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1,161 vehicles and arresting 104 motorists. Fifty-five ar-
rests were for drug-related crimes, while 49 were for of-
fenses unrelated to drugs. Edmond v. Goldsmith, 183 F. 3d
659, 661 (CA7 1999). The overall “hit rate” of the program
was thus approximately nine percent.

The parties stipulated to the facts concerning the opera-
tion of the checkpoints by the Indianapolis Police Depart-
ment (IPD) for purposes of the preliminary injunction pro-
ceedings instituted below. At each checkpoint location, the
police stop a predetermined number of vehicles. Approxi-
mately 30 officers are stationed at the checkpoint. Pursuant
to written directives issued by the chief of police, at least
one officer approaches the vehicle, advises the driver that he
or she is being stopped briefly at a drug checkpoint, and asks
the driver to produce a license and registration. The officer
also looks for signs of impairment and conducts an open-view
examination of the vehicle from the outside. A narcotics-
detection dog walks around the outside of each stopped
vehicle.

The directives instruct the officers that they may conduct
a search only by consent or based on the appropriate quan-
tum of particularized suspicion. The officers must conduct
each stop in the same manner until particularized suspicion
develops, and the officers have no discretion to stop any vehi-
cle out of sequence. The city agreed in the stipulation to
operate the checkpoints in such a way as to ensure that the
total duration of each stop, absent reasonable suspicion or
probable cause, would be five minutes or less.

The affidavit of Indianapolis Police Sergeant Marshall
DePew, although it is technically outside the parties’ stip-
ulation, provides further insight concerning the operation
of the checkpoints. According to Sergeant DePew, check-
point locations are selected weeks in advance based on such
considerations as area crime statistics and traffic flow. The
checkpoints are generally operated during daylight hours
and are identified with lighted signs reading, “ ‘NARCOTICS
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CHECKPOINT MILE AHEAD, NARCOTICS K–9
IN USE, BE PREPARED TO STOP.’ ” App. to Pet. for
Cert. 57a. Once a group of cars has been stopped, other
traffic proceeds without interruption until all the stopped
cars have been processed or diverted for further processing.
Sergeant DePew also stated that the average stop for a vehi-
cle not subject to further processing lasts two to three min-
utes or less.

Respondents James Edmond and Joell Palmer were each
stopped at a narcotics checkpoint in late September 1998.
Respondents then filed a lawsuit on behalf of themselves
and the class of all motorists who had been stopped or were
subject to being stopped in the future at the Indianapolis
drug checkpoints. Respondents claimed that the roadblocks
violated the Fourth Amendment of the United States Consti-
tution and the search and seizure provision of the Indiana
Constitution. Respondents requested declaratory and in-
junctive relief for the class, as well as damages and attor-
ney’s fees for themselves.

Respondents then moved for a preliminary injunction.
Although respondents alleged that the officers who stopped
them did not follow the written directives, they agreed to
the stipulation concerning the operation of the checkpoints
for purposes of the preliminary injunction proceedings. The
parties also stipulated to certification of the plaintiff class.
The United States District Court for the Southern District
of Indiana agreed to class certification and denied the mo-
tion for a preliminary injunction, holding that the checkpoint
program did not violate the Fourth Amendment. Edmond
v. Goldsmith, 38 F. Supp. 2d 1016 (1998). A divided panel
of the United States Court of Appeals for the Seventh Cir-
cuit reversed, holding that the checkpoints contravened
the Fourth Amendment. 183 F. 3d 659 (1999). The panel
denied rehearing. We granted certiorari, 528 U. S. 1153
(2000), and now affirm.
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II

The Fourth Amendment requires that searches and sei-
zures be reasonable. A search or seizure is ordinarily un-
reasonable in the absence of individualized suspicion of
wrongdoing. Chandler v. Miller, 520 U. S. 305, 308 (1997).
While such suspicion is not an “irreducible” component of
reasonableness, Martinez-Fuerte, 428 U. S., at 561, we have
recognized only limited circumstances in which the usual
rule does not apply. For example, we have upheld certain
regimes of suspicionless searches where the program was
designed to serve “special needs, beyond the normal need for
law enforcement.” See, e. g., Vernonia School Dist. 47J v.
Acton, 515 U. S. 646 (1995) (random drug testing of student-
athletes); Treasury Employees v. Von Raab, 489 U. S. 656
(1989) (drug tests for United States Customs Service em-
ployees seeking transfer or promotion to certain positions);
Skinner v. Railway Labor Executives’ Assn., 489 U. S. 602
(1989) (drug and alcohol tests for railway employees involved
in train accidents or found to be in violation of particular
safety regulations). We have also allowed searches for cer-
tain administrative purposes without particularized suspi-
cion of misconduct, provided that those searches are appro-
priately limited. See, e. g., New York v. Burger, 482 U. S.
691, 702–704 (1987) (warrantless administrative inspection of
premises of “closely regulated” business); Michigan v. Tyler,
436 U. S. 499, 507–509, 511–512 (1978) (administrative inspec-
tion of fire-damaged premises to determine cause of blaze);
Camara v. Municipal Court of City and County of San
Francisco, 387 U. S. 523, 534–539 (1967) (administrative in-
spection to ensure compliance with city housing code).

We have also upheld brief, suspicionless seizures of mo-
torists at a fixed Border Patrol checkpoint designed to inter-
cept illegal aliens, Martinez-Fuerte, supra, and at a sobriety
checkpoint aimed at removing drunk drivers from the road,
Michigan Dept. of State Police v. Sitz, 496 U. S. 444 (1990).
In addition, in Delaware v. Prouse, 440 U. S. 648, 663 (1979),
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we suggested that a similar type of roadblock with the pur-
pose of verifying drivers’ licenses and vehicle registrations
would be permissible. In none of these cases, however, did
we indicate approval of a checkpoint program whose pri-
mary purpose was to detect evidence of ordinary criminal
wrongdoing.

In Martinez-Fuerte, we entertained Fourth Amendment
challenges to stops at two permanent immigration check-
points located on major United States highways less than
100 miles from the Mexican border. We noted at the outset
the particular context in which the constitutional question
arose, describing in some detail the “formidable law enforce-
ment problems” posed by the northbound tide of illegal en-
trants into the United States. 428 U. S., at 551–554. These
problems had also been the focus of several earlier cases
addressing the constitutionality of other Border Patrol
traffic-checking operations. See United States v. Ortiz, 422
U. S. 891 (1975); United States v. Brignoni-Ponce, 422 U. S.
873 (1975); Almeida-Sanchez v. United States, 413 U. S. 266
(1973). In Martinez-Fuerte, we found that the balance
tipped in favor of the Government’s interests in policing the
Nation’s borders. 428 U. S., at 561–564. In so finding, we
emphasized the difficulty of effectively containing illegal im-
migration at the border itself. Id., at 556. We also stressed
the impracticality of the particularized study of a given car
to discern whether it was transporting illegal aliens, as well
as the relatively modest degree of intrusion entailed by the
stops. Id., at 556–564.

Our subsequent cases have confirmed that considerations
specifically related to the need to police the border were a
significant factor in our Martinez-Fuerte decision. For ex-
ample, in United States v. Montoya de Hernandez, 473 U. S.
531, 538 (1985), we counted Martinez-Fuerte as one of a num-
ber of Fourth Amendment cases that “reflect longstanding
concern for the protection of the integrity of the border.”
Although the stops in Martinez-Fuerte did not occur at the
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border itself, the checkpoints were located near the border
and served a border control function made necessary by
the difficulty of guarding the border’s entire length. See
Martinez-Fuerte, supra, at 556.

In Sitz, we evaluated the constitutionality of a Michigan
highway sobriety checkpoint program. The Sitz checkpoint
involved brief, suspicionless stops of motorists so that police
officers could detect signs of intoxication and remove im-
paired drivers from the road. 496 U. S., at 447–448. Motor-
ists who exhibited signs of intoxication were diverted for
a license and registration check and, if warranted, further
sobriety tests. Id., at 447. This checkpoint program was
clearly aimed at reducing the immediate hazard posed by the
presence of drunk drivers on the highways, and there was
an obvious connection between the imperative of highway
safety and the law enforcement practice at issue. The grav-
ity of the drunk driving problem and the magnitude of the
State’s interest in getting drunk drivers off the road weighed
heavily in our determination that the program was constitu-
tional. See id., at 451.

In Prouse, we invalidated a discretionary, suspicionless
stop for a spot check of a motorist’s driver’s license and vehi-
cle registration. The officer’s conduct in that case was un-
constitutional primarily on account of his exercise of “stand-
ardless and unconstrained discretion.” 440 U. S., at 661.
We nonetheless acknowledged the States’ “vital interest in
ensuring that only those qualified to do so are permitted to
operate motor vehicles, that these vehicles are fit for safe
operation, and hence that licensing, registration, and vehicle
inspection requirements are being observed.” Id., at 658.
Accordingly, we suggested that “[q]uestioning of all oncom-
ing traffic at roadblock-type stops” would be a lawful means
of serving this interest in highway safety. Id., at 663.

We further indicated in Prouse that we considered the
purposes of such a hypothetical roadblock to be distinct from
a general purpose of investigating crime. The State prof-
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fered the additional interests of “the apprehension of stolen
motor vehicles and of drivers under the influence of alcohol
or narcotics” in its effort to justify the discretionary spot
check. Id., at 659, n. 18. We attributed the entirety of the
latter interest to the State’s interest in roadway safety.
Ibid. We also noted that the interest in apprehending
stolen vehicles may be partly subsumed by the interest in
roadway safety. Ibid. We observed, however, that “[t]he
remaining governmental interest in controlling automobile
thefts is not distinguishable from the general interest in
crime control.” Ibid. Not only does the common thread
of highway safety thus run through Sitz and Prouse, but
Prouse itself reveals a difference in the Fourth Amendment
significance of highway safety interests and the general in-
terest in crime control.

III

It is well established that a vehicle stop at a highway
checkpoint effectuates a seizure within the meaning of the
Fourth Amendment. See, e. g., Sitz, supra, at 450. The
fact that officers walk a narcotics-detection dog around the
exterior of each car at the Indianapolis checkpoints does not
transform the seizure into a search. See United States v.
Place, 462 U. S. 696, 707 (1983). Just as in Place, an exterior
sniff of an automobile does not require entry into the car and
is not designed to disclose any information other than the
presence or absence of narcotics. See ibid. Like the dog
sniff in Place, a sniff by a dog that simply walks around a
car is “much less intrusive than a typical search.” Ibid.
Cf. United States v. Turpin, 920 F. 2d 1377, 1385 (CA8 1990).
Rather, what principally distinguishes these checkpoints
from those we have previously approved is their primary
purpose.

As petitioners concede, the Indianapolis checkpoint pro-
gram unquestionably has the primary purpose of interdicting
illegal narcotics. In their stipulation of facts, the parties re-
peatedly refer to the checkpoints as “drug checkpoints” and
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describe them as “being operated by the City of Indianapolis
in an effort to interdict unlawful drugs in Indianapolis.”
App. to Pet. for Cert. 51a–52a. In addition, the first docu-
ment attached to the parties’ stipulation is entitled “DRUG
CHECKPOINT CONTACT OFFICER DIRECTIVES BY
ORDER OF THE CHIEF OF POLICE.” Id., at 53a.
These directives instruct officers to “[a]dvise the citizen that
they are being stopped briefly at a drug checkpoint.” Ibid.
The second document attached to the stipulation is entitled
“1998 Drug Road Blocks” and contains a statistical break-
down of information relating to the checkpoints conducted.
Id., at 55a. Further, according to Sergeant DePew, the
checkpoints are identified with lighted signs reading,
“ ‘NARCOTICS CHECKPOINT MILE AHEAD,
NARCOTICS K–9 IN USE, BE PREPARED TO STOP.’ ”
Id., at 57a. Finally, both the District Court and the Court
of Appeals recognized that the primary purpose of the road-
blocks is the interdiction of narcotics. 38 F. Supp. 2d, at
1026 (noting that both parties “stress the primary purpose
of the roadblocks as the interdiction of narcotics” and that
“[t]he IPD has made it clear that the purpose for its check-
points is to interdict narcotics traffic”); 183 F. 3d, at 665 (ob-
serving that “the City concedes that its proximate goal is to
catch drug offenders”).

We have never approved a checkpoint program whose pri-
mary purpose was to detect evidence of ordinary criminal
wrongdoing. Rather, our checkpoint cases have recognized
only limited exceptions to the general rule that a seizure
must be accompanied by some measure of individualized sus-
picion. We suggested in Prouse that we would not credit
the “general interest in crime control” as justification for a
regime of suspicionless stops. 440 U. S., at 659, n. 18. Con-
sistent with this suggestion, each of the checkpoint programs
that we have approved was designed primarily to serve pur-
poses closely related to the problems of policing the border
or the necessity of ensuring roadway safety. Because the
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primary purpose of the Indianapolis narcotics checkpoint
program is to uncover evidence of ordinary criminal wrong-
doing, the program contravenes the Fourth Amendment.

Petitioners propose several ways in which the narcotics-
detection purpose of the instant checkpoint program may in-
stead resemble the primary purposes of the checkpoints in
Sitz and Martinez-Fuerte. Petitioners state that the check-
points in those cases had the same ultimate purpose of
arresting those suspected of committing crimes. Brief for
Petitioners 22. Securing the border and apprehending
drunk drivers are, of course, law enforcement activities, and
law enforcement officers employ arrests and criminal prose-
cutions in pursuit of these goals. See Sitz, 496 U. S., at 447,
450; Martinez-Fuerte, 428 U. S., at 545–550. If we were to
rest the case at this high level of generality, there would
be little check on the ability of the authorities to construct
roadblocks for almost any conceivable law enforcement pur-
pose. Without drawing the line at roadblocks designed pri-
marily to serve the general interest in crime control, the
Fourth Amendment would do little to prevent such intru-
sions from becoming a routine part of American life.

Petitioners also emphasize the severe and intractable na-
ture of the drug problem as justification for the checkpoint
program. Brief for Petitioners 14–17, 31. There is no
doubt that traffic in illegal narcotics creates social harms of
the first magnitude. Cf. Von Raab, 489 U. S., at 668. The
law enforcement problems that the drug trade creates like-
wise remain daunting and complex, particularly in light of
the myriad forms of spin-off crime that it spawns. Cf. Mon-
toya de Hernandez, 473 U. S., at 538. The same can be said
of various other illegal activities, if only to a lesser degree.
But the gravity of the threat alone cannot be dispositive of
questions concerning what means law enforcement officers
may employ to pursue a given purpose. Rather, in deter-
mining whether individualized suspicion is required, we must
consider the nature of the interests threatened and their con-
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nection to the particular law enforcement practices at issue.
We are particularly reluctant to recognize exceptions to the
general rule of individualized suspicion where governmen-
tal authorities primarily pursue their general crime control
ends.

Nor can the narcotics-interdiction purpose of the check-
points be rationalized in terms of a highway safety concern
similar to that present in Sitz. The detection and punish-
ment of almost any criminal offense serves broadly the
safety of the community, and our streets would no doubt be
safer but for the scourge of illegal drugs. Only with respect
to a smaller class of offenses, however, is society confronted
with the type of immediate, vehicle-bound threat to life and
limb that the sobriety checkpoint in Sitz was designed to
eliminate.

Petitioners also liken the anticontraband agenda of the In-
dianapolis checkpoints to the antismuggling purpose of the
checkpoints in Martinez-Fuerte. Brief for Petitioners 15–
16. Petitioners cite this Court’s conclusion in Martinez-
Fuerte that the flow of traffic was too heavy to permit “par-
ticularized study of a given car that would enable it to be
identified as a possible carrier of illegal aliens,” 428 U. S., at
557, and claim that this logic has even more force here. The
problem with this argument is that the same logic prevails
any time a vehicle is employed to conceal contraband or
other evidence of a crime. This type of connection to the
roadway is very different from the close connection to road-
way safety that was present in Sitz and Prouse. Further,
the Indianapolis checkpoints are far removed from the bor-
der context that was crucial in Martinez-Fuerte. While the
difficulty of examining each passing car was an important
factor in validating the law enforcement technique employed
in Martinez-Fuerte, this factor alone cannot justify a regime
of suspicionless searches or seizures. Rather, we must look
more closely at the nature of the public interests that such a
regime is designed principally to serve.
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The primary purpose of the Indianapolis narcotics check-
points is in the end to advance “the general interest in crime
control,” Prouse, 440 U. S., at 659, n. 18. We decline to
suspend the usual requirement of individualized suspicion
where the police seek to employ a checkpoint primarily for
the ordinary enterprise of investigating crimes. We cannot
sanction stops justified only by the generalized and ever-
present possibility that interrogation and inspection may
reveal that any given motorist has committed some crime.

Of course, there are circumstances that may justify a law
enforcement checkpoint where the primary purpose would
otherwise, but for some emergency, relate to ordinary crime
control. For example, as the Court of Appeals noted, the
Fourth Amendment would almost certainly permit an appro-
priately tailored roadblock set up to thwart an imminent ter-
rorist attack or to catch a dangerous criminal who is likely
to flee by way of a particular route. See 183 F. 3d, at 662–
663. The exigencies created by these scenarios are far
removed from the circumstances under which authorities
might simply stop cars as a matter of course to see if there
just happens to be a felon leaving the jurisdiction. While
we do not limit the purposes that may justify a checkpoint
program to any rigid set of categories, we decline to approve
a program whose primary purpose is ultimately indistin-
guishable from the general interest in crime control.1

1The Chief Justice’s dissent erroneously characterizes our opinion as
resting on the application of a “non-law-enforcement primary purpose
test.” Post, at 53. Our opinion nowhere describes the purposes of the
Sitz and Martinez-Fuerte checkpoints as being “not primarily related to
criminal law enforcement.” Post, at 50. Rather, our judgment turns on
the fact that the primary purpose of the Indianapolis checkpoints is to
advance the general interest in crime control.
The Chief Justice’s dissent also erroneously characterizes our opinion

as holding that the “use of a drug-sniffing dog . . . annuls what is otherwise
plainly constitutional under our Fourth Amendment jurisprudence.”
Post, at 48. Again, the constitutional defect of the program is that its
primary purpose is to advance the general interest in crime control.
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Petitioners argue that our prior cases preclude an inquiry
into the purposes of the checkpoint program. For example,
they cite Whren v. United States, 517 U. S. 806 (1996), and
Bond v. United States, 529 U. S. 334 (2000), to support the
proposition that “where the government articulates and pur-
sues a legitimate interest for a suspicionless stop, courts
should not look behind that interest to determine whether
the government’s ‘primary purpose’ is valid.” Brief for
Petitioners 34; see also id., at 9. These cases, however, do
not control the instant situation.

In Whren, we held that an individual officer’s subjective
intentions are irrelevant to the Fourth Amendment validity
of a traffic stop that is justified objectively by probable cause
to believe that a traffic violation has occurred. 517 U. S., at
810–813. We observed that our prior cases “foreclose any
argument that the constitutional reasonableness of traffic
stops depends on the actual motivations of the individual of-
ficers involved.” Id., at 813. In so holding, we expressly
distinguished cases where we had addressed the validity of
searches conducted in the absence of probable cause. See
id., at 811–812 (distinguishing Florida v. Wells, 495 U. S. 1,
4 (1990) (stating that “an inventory search must not be a ruse
for a general rummaging in order to discover incriminating
evidence”), Colorado v. Bertine, 479 U. S. 367, 372 (1987)
(suggesting that the absence of bad faith and the lack of a
purely investigative purpose were relevant to the validity of
an inventory search), and Burger, 482 U. S., at 716–717, n. 27
(observing that a valid administrative inspection conducted
with neither a warrant nor probable cause did not appear
to be a pretext for gathering evidence of violations of the
penal laws)).

Whren therefore reinforces the principle that, while
“[s]ubjective intentions play no role in ordinary, probable-
cause Fourth Amendment analysis,” 517 U. S., at 813,
programmatic purposes may be relevant to the validity of
Fourth Amendment intrusions undertaken pursuant to a
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general scheme without individualized suspicion. Accord-
ingly, Whren does not preclude an inquiry into programmatic
purpose in such contexts. Cf. Chandler v. Miller, 520 U. S.
305 (1997); Treasury Employees v. Von Raab, 489 U. S. 656
(1989); Burger, supra; Michigan v. Tyler, 436 U. S. 499
(1978); Camara v. Municipal Court of City and County of
San Francisco, 387 U. S. 523 (1967). It likewise does not
preclude an inquiry into programmatic purpose here.

Last Term in Bond, we addressed the question whether a
law enforcement officer violated a reasonable expectation of
privacy in conducting a tactile examination of carry-on lug-
gage in the overhead compartment of a bus. In doing so,
we simply noted that the principle of Whren rendered the
subjective intent of an officer irrelevant to this analysis.
529 U. S., at 338, n. 2. While, as petitioners correctly ob-
serve, the analytical rubric of Bond was not “ordinary,
probable-cause Fourth Amendment analysis,” Whren, supra,
at 813, nothing in Bond suggests that we would extend the
principle of Whren to all situations where individualized sus-
picion was lacking. Rather, subjective intent was irrelevant
in Bond because the inquiry that our precedents required
focused on the objective effects of the actions of an individual
officer. By contrast, our cases dealing with intrusions that
occur pursuant to a general scheme absent individualized
suspicion have often required an inquiry into purpose at the
programmatic level.

Petitioners argue that the Indianapolis checkpoint pro-
gram is justified by its lawful secondary purposes of keeping
impaired motorists off the road and verifying licenses and
registrations. Brief for Petitioners 31–34. If this were the
case, however, law enforcement authorities would be able to
establish checkpoints for virtually any purpose so long as
they also included a license or sobriety check. For this rea-
son, we examine the available evidence to determine the pri-
mary purpose of the checkpoint program. While we recog-
nize the challenges inherent in a purpose inquiry, courts
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routinely engage in this enterprise in many areas of constitu-
tional jurisprudence as a means of sifting abusive govern-
mental conduct from that which is lawful. Cf. 183 F. 3d,
at 665. As a result, a program driven by an impermissible
purpose may be proscribed while a program impelled by licit
purposes is permitted, even though the challenged conduct
may be outwardly similar. While reasonableness under the
Fourth Amendment is predominantly an objective inquiry,
our special needs and administrative search cases demon-
strate that purpose is often relevant when suspicionless in-
trusions pursuant to a general scheme are at issue.2

It goes without saying that our holding today does nothing
to alter the constitutional status of the sobriety and border
checkpoints that we approved in Sitz and Martinez-Fuerte,
or of the type of traffic checkpoint that we suggested would
be lawful in Prouse. The constitutionality of such check-
point programs still depends on a balancing of the competing
interests at stake and the effectiveness of the program. See
Sitz, 496 U. S., at 450–455; Martinez-Fuerte, 428 U. S., at
556–564. When law enforcement authorities pursue primar-
ily general crime control purposes at checkpoints such as
here, however, stops can only be justified by some quantum
of individualized suspicion.

Our holding also does not affect the validity of border
searches or searches at places like airports and government

2 Because petitioners concede that the primary purpose of the Indianap-
olis checkpoints is narcotics detection, we need not decide whether the
State may establish a checkpoint program with the primary purpose of
checking licenses or driver sobriety and a secondary purpose of interdict-
ing narcotics. Specifically, we express no view on the question whether
police may expand the scope of a license or sobriety checkpoint seizure in
order to detect the presence of drugs in a stopped car. Cf. New Jersey v.
T. L. O., 469 U. S. 325, 341 (1985) (search must be “ ‘reasonably related in
scope to the circumstances which justified the interference in the first
place’ ” (quoting Terry v. Ohio, 392 U. S. 1, 20 (1968))); Michigan v. Clif-
ford, 464 U. S. 287, 294–295 (1984) (plurality opinion).
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buildings, where the need for such measures to ensure public
safety can be particularly acute. Nor does our opinion
speak to other intrusions aimed primarily at purposes be-
yond the general interest in crime control. Our holding also
does not impair the ability of police officers to act appropri-
ately upon information that they properly learn during a
checkpoint stop justified by a lawful primary purpose, even
where such action may result in the arrest of a motorist for
an offense unrelated to that purpose. Finally, we caution
that the purpose inquiry in this context is to be conducted
only at the programmatic level and is not an invitation to
probe the minds of individual officers acting at the scene.
Cf. Whren, supra.

Because the primary purpose of the Indianapolis check-
point program is ultimately indistinguishable from the gen-
eral interest in crime control, the checkpoints violate the
Fourth Amendment. The judgment of the Court of Appeals
is, accordingly, affirmed.

It is so ordered.

Chief Justice Rehnquist, with whom Justice Thomas
joins, and with whom Justice Scalia joins as to Part I,
dissenting.

The State’s use of a drug-sniffing dog, according to the
Court’s holding, annuls what is otherwise plainly constitu-
tional under our Fourth Amendment jurisprudence: brief,
standardized, discretionless, roadblock seizures of automo-
biles, seizures which effectively serve a weighty state inter-
est with only minimal intrusion on the privacy of their occu-
pants. Because these seizures serve the State’s accepted
and significant interests of preventing drunken driving and
checking for driver’s licenses and vehicle registrations, and
because there is nothing in the record to indicate that the
addition of the dog sniff lengthens these otherwise legiti-
mate seizures, I dissent.
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I

As it is nowhere to be found in the Court’s opinion, I begin
with blackletter roadblock seizure law. “The principal pro-
tection of Fourth Amendment rights at checkpoints lies in
appropriate limitations on the scope of the stop.” United
States v. Martinez-Fuerte, 428 U. S. 543, 566–567 (1976).
Roadblock seizures are consistent with the Fourth Amend-
ment if they are “carried out pursuant to a plan embodying
explicit, neutral limitations on the conduct of individual offi-
cers.” Brown v. Texas, 443 U. S. 47, 51 (1979). Specifically,
the constitutionality of a seizure turns upon “a weighing of
the gravity of the public concerns served by the seizure,
the degree to which the seizure advances the public interest,
and the severity of the interference with individual liberty.”
Id., at 50–51.

We first applied these principles in Martinez-Fuerte,
supra, which approved highway checkpoints for detecting
illegal aliens. In Martinez-Fuerte, we balanced the United
States’ formidable interest in checking the flow of illegal im-
migrants against the limited “objective” and “subjective” in-
trusion on the motorists. The objective intrusion—the stop
itself,1 the brief questioning of the occupants, and the visual
inspection of the car—was considered “limited” because
“[n]either the vehicle nor its occupants [were] searched.”
Id., at 558. Likewise, the subjective intrusion, or the fear
and surprise engendered in law-abiding motorists by the na-
ture of the stop, was found to be minimal because the “regu-
larized manner in which [the] established checkpoints [were]
operated [was] visible evidence, reassuring to law-abiding
motorists, that the stops [were] duly authorized and believed
to serve the public interest.” Id., at 559. Indeed, the
standardized operation of the roadblocks was viewed as

1 The record from one of the consolidated cases indicated that the stops
lasted between three and five minutes. See United States v. Martinez-
Fuerte, 428 U. S. 543, 546–547 (1976).
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markedly different from roving patrols, where the unbridled
discretion of officers in the field could result in unlimited
interference with motorists’ use of the highways. Cf.
United States v. Brignoni-Ponce, 422 U. S. 873 (1975). And
although the decision in Martinez-Fuerte did not turn on the
checkpoints’ effectiveness, the record in one of the consoli-
dated cases demonstrated that illegal aliens were found in
0.12 percent of the stopped vehicles. See 428 U. S., at 554.

In Michigan Dept. of State Police v. Sitz, 496 U. S. 444
(1990), we upheld the State’s use of a highway sobriety
checkpoint after applying the framework set out in
Martinez-Fuerte, supra, and Brown v. Texas, supra. There,
we recognized the gravity of the State’s interest in curbing
drunken driving and found the objective intrusion of the ap-
proximately 25-second seizure to be “slight.” 496 U. S., at
451. Turning to the subjective intrusion, we noted that the
checkpoint was selected pursuant to guidelines and was op-
erated by uniformed officers. See id., at 453. Finally, we
concluded that the program effectively furthered the State’s
interest because the checkpoint resulted in the arrest of two
drunk drivers, or 1.6 percent of the 126 drivers stopped.
See id., at 455–456.

This case follows naturally from Martinez-Fuerte and Sitz.
Petitioners acknowledge that the “primary purpose” of these
roadblocks is to interdict illegal drugs, but this fact should
not be controlling. Even accepting the Court’s conclusion
that the checkpoints at issue in Martinez-Fuerte and Sitz
were not primarily related to criminal law enforcement,2 the

2 This gloss, see ante, at 38–40, 41–43, is not at all obvious. The re-
spondents in Martinez-Fuerte were criminally prosecuted for illegally
transporting aliens, and the Court expressly noted that “[i]nterdicting the
flow of illegal entrants from Mexico poses formidable law enforcement
problems.” 428 U. S., at 552. And the Sitz Court recognized that if an
“officer’s observations suggest that the driver was intoxicated, an arrest
would be made.” 496 U. S., at 447. But however persuasive the distinc-
tion, the Court’s opinion does not impugn the continuing validity of
Martinez-Fuerte and Sitz. See ante, at 47.
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question whether a law enforcement purpose could support a
roadblock seizure is not presented in this case. The District
Court found that another “purpose of the checkpoints is to
check driver’s licenses and vehicle registrations,” App. to
Pet. for Cert. 44a, and the written directives state that the
police officers are to “[l]ook for signs of impairment,” id., at
53a. The use of roadblocks to look for signs of impairment
was validated by Sitz, and the use of roadblocks to check
for driver’s licenses and vehicle registrations was expressly
recognized in Delaware v. Prouse, 440 U. S. 648, 663 (1979).3

That the roadblocks serve these legitimate state interests
cannot be seriously disputed, as the 49 people arrested for
offenses unrelated to drugs can attest. Edmond v. Gold-
smith, 183 F. 3d 659, 661 (CA7 1999). And it would be spec-
ulative to conclude—given the District Court’s findings, the
written directives, and the actual arrests—that petitioners
would not have operated these roadblocks but for the State’s
interest in interdicting drugs.

Because of the valid reasons for conducting these road-
block seizures, it is constitutionally irrelevant that petition-
ers also hoped to interdict drugs. In Whren v. United
States, 517 U. S. 806 (1996), we held that an officer’s subjec-
tive intent would not invalidate an otherwise objectively jus-
tifiable stop of an automobile. The reasonableness of an of-
ficer’s discretionary decision to stop an automobile, at issue
in Whren, turns on whether there is probable cause to be-
lieve that a traffic violation has occurred. The reasonable-
ness of highway checkpoints, at issue here, turns on whether
they effectively serve a significant state interest with mini-
mal intrusion on motorists. The stop in Whren was objec-
tively reasonable because the police officers had witnessed
traffic violations; so too the roadblocks here are objectively

3 Several Courts of Appeals have upheld roadblocks that check for
driver’s licenses and vehicle registrations. See, e. g., United States
v. Galindo-Gonzales, 142 F. 3d 1217 (CA10 1998); United States v. Mc-
Fayden, 865 F. 2d 1306 (CADC 1989).
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reasonable because they serve the substantial interests of
preventing drunken driving and checking for driver’s li-
censes and vehicle registrations with minimal intrusion on
motorists.

Once the constitutional requirements for a particular sei-
zure are satisfied, the subjective expectations of those re-
sponsible for it, be it police officers or members of a city
council, are irrelevant. Cf. Scott v. United States, 436 U. S.
128, 136 (1978) (“Subjective intent alone . . . does not make
otherwise lawful conduct illegal or unconstitutional”). It is
the objective effect of the State’s actions on the privacy of
the individual that animates the Fourth Amendment. See
Bond v. United States, 529 U. S. 334, 338, n. 2 (2000) (apply-
ing Whren to determine if an officer’s conduct amounted to
a “search” under the Fourth Amendment because “the issue
is not his state of mind, but the objective effect of his ac-
tions”). Because the objective intrusion of a valid seizure
does not turn upon anyone’s subjective thoughts, neither
should our constitutional analysis.4

With these checkpoints serving two important state inter-
ests, the remaining prongs of the Brown v. Texas balancing
test are easily met. The seizure is objectively reasonable as
it lasts, on average, two to three minutes and does not in-
volve a search. App. to Pet. for Cert. 57a. The subjective
intrusion is likewise limited as the checkpoints are clearly
marked and operated by uniformed officers who are directed
to stop every vehicle in the same manner. Ibid. The only
difference between this case and Sitz is the presence of the
dog. We have already held, however, that a “sniff test” by
a trained narcotics dog is not a “search” within the meaning
of the Fourth Amendment because it does not require physi-
cal intrusion of the object being sniffed and it does not ex-

4 Of course we have looked to the purpose of the program in analyz-
ing the constitutionality of certain suspicionless searches. As discussed
in Part II, infra, that doctrine has never been applied to seizures of
automobiles.
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pose anything other than the contraband items. United
States v. Place, 462 U. S. 696, 706–707 (1983). And there is
nothing in the record to indicate that the dog sniff lengthens
the stop. Finally, the checkpoints’ success rate—49 arrests
for offenses unrelated to drugs—only confirms the State’s
legitimate interests in preventing drunken driving and en-
suring the proper licensing of drivers and registration of
their vehicles. 183 F. 3d, at 661.5

These stops effectively serve the State’s legitimate inter-
ests; they are executed in a regularized and neutral manner;
and they only minimally intrude upon the privacy of the
motorists. They should therefore be constitutional.

II

The Court, unwilling to adopt the straightforward analy-
sis that these precedents dictate, adds a new non-law-
enforcement primary purpose test lifted from a distinct area
of Fourth Amendment jurisprudence relating to the searches
of homes and businesses. As discussed above, the question
that the Court answers is not even posed in this case given
the accepted reasons for the seizures. But more fundamen-
tally, whatever sense a non-law-enforcement primary pur-
pose test may make in the search setting, it is ill suited to
brief roadblock seizures, where we have consistently looked
at “the scope of the stop” in assessing a program’s constitu-
tionality. Martinez-Fuerte, 428 U. S., at 567.

We have already rejected an invitation to apply the non-
law-enforcement primary purpose test that the Court now
finds so indispensable. The respondents in Sitz argued that
the Brown v. Texas balancing test was not the “proper
method of analysis” with regards to roadblock seizures:

“Respondents argue that there must be a showing of
some special governmental need ‘beyond the normal

5 Put in statistical terms, 4.2 percent of the 1,161 motorists stopped were
arrested for offenses unrelated to drugs.
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need’ for criminal law enforcement before a balancing
analysis is appropriate, and that [the State] ha[s] demon-
strated no such special need.

“But it is perfectly plain from a reading of [Treasury
Employees v.] Von Raab[, 489 U. S. 656 (1989)], which
cited and discussed with approval our earlier decision in
United States v. Martinez-Fuerte, 428 U. S. 543 (1976),
that it was in no way designed to repudiate our prior
cases dealing with police stops of motorists on public
highways. Martinez-Fuerte, supra, which utilized a
balancing analysis in approving highway checkpoints for
detecting illegal aliens, and Brown v. Texas, supra, are
the relevant authorities here.” 496 U. S., at 449, 450.

Considerations of stare decisis aside, the “perfectly plain”
reason for not incorporating the “special needs” test in our
roadblock seizure cases is that seizures of automobiles “deal
neither with searches nor with the sanctity of private dwell-
ings, ordinarily afforded the most stringent Fourth Amend-
ment protection.” Martinez-Fuerte, supra, at 561.

The “special needs” doctrine, which has been used to up-
hold certain suspicionless searches performed for reasons un-
related to law enforcement, is an exception to the general
rule that a search must be based on individualized suspicion
of wrongdoing. See, e. g., Skinner v. Railway Labor Execu-
tives’ Assn., 489 U. S. 602 (1989) (drug test search); Camara
v. Municipal Court of City and County of San Francisco,
387 U. S. 523 (1967) (home administrative search). The doc-
trine permits intrusions into a person’s body and home, areas
afforded the greatest Fourth Amendment protection. But
there were no such intrusions here.

“[O]ne’s expectation of privacy in an automobile and of
freedom in its operation are significantly different from the
traditional expectation of privacy and freedom in one’s resi-
dence.” Martinez-Fuerte, supra, at 561. This is because
“[a]utomobiles, unlike homes, are subjected to pervasive and
continuing governmental regulation and controls.” South
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Dakota v. Opperman, 428 U. S. 364, 368 (1976); see also New
York v. Class, 475 U. S. 106, 113 (1986) (“[A]utomobiles are
justifiably the subject of pervasive regulation by the State”);
Cardwell v. Lewis, 417 U. S. 583, 590 (1974) (“One has a lesser
expectation of privacy in a motor vehicle because its function
is transportation and it seldom serves as one’s residence or
as the repository of personal effects”). The lowered expec-
tation of privacy in one’s automobile is coupled with the lim-
ited nature of the intrusion: a brief, standardized, nonintru-
sive seizure.6 The brief seizure of an automobile can hardly
be compared to the intrusive search of the body or the home.
Thus, just as the “special needs” inquiry serves to both de-
fine and limit the permissible scope of those searches, the
Brown v. Texas balancing test serves to define and limit the
permissible scope of automobile seizures.

Because of these extrinsic limitations upon roadblock sei-
zures, the Court’s newfound non-law-enforcement primary
purpose test is both unnecessary to secure Fourth Amend-
ment rights and bound to produce wide-ranging litigation
over the “purpose” of any given seizure. Police designing
highway roadblocks can never be sure of their validity, since
a jury might later determine that a forbidden purpose exists.
Roadblock stops identical to the one that we upheld in Sitz
10 years ago, or to the one that we upheld 24 years ago in
Martinez-Fuerte, may now be challenged on the grounds
that they have some concealed forbidden purpose.

Efforts to enforce the law on public highways used by mil-
lions of motorists are obviously necessary to our society.
The Court’s opinion today casts a shadow over what had
been assumed, on the basis of stare decisis, to be a perfectly
lawful activity. Conversely, if the Indianapolis police had
assigned a different purpose to their activity here, but in
no way changed what was done on the ground to individual

6 This fact distinguishes the roadblock seizure of an automobile from an
inventory search of an automobile. Cf. Colorado v. Bertine, 479 U. S. 367
(1987) (automobile inventory search).
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motorists, it might well be valid. See ante, at 47, n. 2. The
Court’s non-law-enforcement primary purpose test simply
does not serve as a proxy for anything that the Fourth
Amendment is, or should be, concerned about in the auto-
mobile seizure context.

Petitioners’ program complies with our decisions regard-
ing roadblock seizures of automobiles, and the addition of a
dog sniff does not add to the length or the intrusion of the
stop. Because such stops are consistent with the Fourth
Amendment, I would reverse the decision of the Court of
Appeals.

Justice Thomas, dissenting.
Taken together, our decisions in Michigan Dept. of State

Police v. Sitz, 496 U. S. 444 (1990), and United States v.
Martinez-Fuerte, 428 U. S. 543 (1976), stand for the propo-
sition that suspicionless roadblock seizures are constitu-
tionally permissible if conducted according to a plan that
limits the discretion of the officers conducting the stops.
I am not convinced that Sitz and Martinez-Fuerte were cor-
rectly decided. Indeed, I rather doubt that the Framers of
the Fourth Amendment would have considered “reasonable”
a program of indiscriminate stops of individuals not sus-
pected of wrongdoing.

Respondents did not, however, advocate the overruling
of Sitz and Martinez-Fuerte, and I am reluctant to consider
such a step without the benefit of briefing and argument.
For the reasons given by The Chief Justice, I believe
that those cases compel upholding the program at issue here.
I, therefore, join his opinion.
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EASTERN ASSOCIATED COAL CORP. v. UNITED
MINE WORKERS OF AMERICA,

DISTRICT 17, et al.

certiorari to the united states court of appeals for
the fourth circuit

No. 99–1038. Argued October 2, 2000—Decided November 28, 2000

The arbitration provisions in petitioner Eastern Associated Coal Corp.’s
collective-bargaining agreement with respondent union specify, inter
alia, that Eastern must prove in binding arbitration that it has “just
cause” to discharge an employee, or else the arbitrator will order the
employee reinstated. James Smith worked for Eastern as a truck
driver subject to Department of Transportation (DOT) regulations re-
quiring random drug testing of workers engaged in “safety-sensitive”
tasks. After each of two occasions on which Smith tested positive for
marijuana, Eastern sought to discharge him. Each time, the union
went to arbitration, and the arbitrator concluded that the drug use did
not amount to “just cause” and ordered Smith’s reinstatement on certain
conditions. On the second occasion, Eastern filed suit to vacate the
arbitrator’s award. The District Court ordered the award’s enforce-
ment, holding that Smith’s conditional reinstatement did not violate the
strong regulation-based public policy against drug use by workers who
perform safety-sensitive functions. The Fourth Circuit affirmed.

Held: Public policy considerations do not require courts to refuse to
enforce an arbitration award ordering an employer to reinstate
an employee truck driver who twice tested positive for marijuana.
Pp. 61–67.

(a) The Court assumes that the collective-bargaining agreement itself
calls for Smith’s reinstatement, as the parties have granted the arbi-
trator authority to interpret the meaning of their contract’s language,
including such words as “just cause,” see Steelworkers v. Enterprise
Wheel & Car Corp., 363 U. S. 593, 599, and Eastern does not claim here
that the arbitrator acted outside the scope of his contractually delegated
authority, see, e. g., Paperworkers v. Misco, Inc., 484 U. S. 29, 38. Since
the award is not distinguishable from the contractual agreement, the
Court must decide whether a contractual reinstatement requirement
would fall within the legal exception that makes unenforceable “a col-
lective bargaining agreement that is contrary to public policy.” W. R.
Grace & Co. v. Rubber Workers, 461 U. S. 757, 766. Any such policy
must be “explicit,” “well defined,” and “dominant,” and it must be “as-
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certained by reference to the laws and legal precedents, not from gen-
eral considerations of supposed public interests.” Ibid. The question
is not whether Smith’s drug use itself violates public policy, but whether
the agreement to reinstate him does so. Pp. 61–63.

(b) A contractual agreement to reinstate Smith with specified condi-
tions does not run contrary to public policy. The District Court cor-
rectly articulated the standard set out in W. R. Grace and Misco and
applied that standard to reach the right result. The public policy ex-
ception is narrow and must satisfy the principles set forth in those cases.
Moreover, where two political branches have created a detailed regula-
tory regime in a specific field, courts should approach with particular
caution pleas to divine further public policy in that area. Eastern as-
serts that a public policy against reinstatement of workers who use
drugs can be discerned from an examination of the Omnibus Transporta-
tion Employee Testing Act of 1991 and DOT’s implementing regulations.
However, these expressions of positive law embody not just policies
against drug use by employees in safety-sensitive transportation posi-
tions and in favor of drug testing, but also include a Testing Act policy
favoring rehabilitation of employees who use drugs. And the relevant
statutory and regulatory provisions must be read in light of background
labor law policy that favors determination of disciplinary questions
through arbitration when chosen as a result of labor-management ne-
gotiation. See, e. g., California Brewers Assn. v. Bryant, 444 U. S. 598,
608. The award here is not contrary to these several policies, taken
together, as it does not condone Smith’s conduct or ignore the risk to
public safety that drug use by truck drivers may pose, but punishes
Smith by placing conditions on his reinstatement. It violates no spe-
cific provision of any law or regulation, but is consistent with DOT rules
requiring completion of substance-abuse treatment before returning
to work and with the Act’s driving license suspension requirements and
its rehabilitative concerns. Moreover, the fact that Smith is a recidivist
is not sufficient to tip the balance in Eastern’s favor. Eastern’s argu-
ment that DOT’s withdrawal of a proposed “recidivist” rule leaves open
the possibility that discharge is the appropriate penalty for repeat of-
fenders fails because DOT based the withdrawal, not upon a determina-
tion that a more severe penalty was needed, but upon a determination
to leave in place other remedies. The Court cannot find in the Act, the
regulations, or any other law or legal precedent an explicit, well defined,
dominant public policy to which the arbitrator’s decision runs contrary.
Pp. 63–67.

188 F. 3d 501, affirmed.
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Breyer, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Stevens, O’Connor, Kennedy, Souter, and Ginsburg, JJ.,
joined. Scalia, J., filed an opinion concurring in the judgment, in which
Thomas, J., joined, post, p. 67.

John G. Roberts, Jr., argued the cause for petitioner.
With him on the briefs were David G. Leitch, H. Christopher
Bartolomucci, Ronald E. Meisburg, Anna M. Dailey, and
Donna C. Kelly.

John R. Mooney argued the cause for respondents. With
him on the brief were Jonathan P. Hiatt, James B. Coppess,
Judith Rivlin, Charles F. Donnelly, and Laurence Gold.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Solicitor General Waxman, Acting Assistant
Attorney General Ogden, Deputy Solicitor General Wallace,
William Kanter, Mark W. Pennak, Nancy E. McFadden,
Paul M. Geier, and Peter J. Plocki.*

Justice Breyer delivered the opinion of the Court.

A labor arbitrator ordered an employer to reinstate an em-
ployee truck driver who had twice tested positive for mari-
juana. The question before us is whether considerations
of public policy require courts to refuse to enforce that arbi-
tration award. We conclude that they do not. The courts
may enforce the award. And the employer must reinstate,
rather than discharge, the employee.

*Briefs of amici curiae urging reversal were filed for the Air Transport
Association of America et al. by John J. Gallagher and Neal D. Mollen;
for the Equal Employment Advisory Council by Robert E. Williams and
Ann Elizabeth Reesman; for Exxon Mobile Corp. by Walter E. Dellinger
and John F. Daum; and for the Institute for a Drug-Free Workplace by
Peter A. Susser.

Theodore J. St. Antoine, John Kagel, and David E. Feller filed a brief for
the National Academy of Arbitrators as amicus curiae urging affirmance.
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I

Petitioner, Eastern Associated Coal Corp., and respond-
ent, United Mine Workers of America, are parties to a
collective-bargaining agreement with arbitration provisions.
The agreement specifies that, in arbitration, in order to dis-
charge an employee, Eastern must prove it has “just cause.”
Otherwise the arbitrator will order the employee reinstated.
The arbitrator’s decision is final. App. 28–31.

James Smith worked for Eastern as a member of a road
crew, a job that required him to drive heavy trucklike vehi-
cles on public highways. As a truck driver, Smith was sub-
ject to Department of Transportation (DOT) regulations
requiring random drug testing of workers engaged in
“safety-sensitive” tasks. 49 CFR §§ 382.301, 382.305 (1999).

In March 1996, Smith tested positive for marijuana.
Eastern sought to discharge Smith. The union went to arbi-
tration, and the arbitrator concluded that Smith’s positive
drug test did not amount to “just cause” for discharge. In-
stead the arbitrator ordered Smith’s reinstatement, provided
that Smith (1) accept a suspension of 30 days without pay,
(2) participate in a substance-abuse program, and (3) undergo
drug tests at the discretion of Eastern (or an approved
substance-abuse professional) for the next five years.

Between April 1996 and January 1997, Smith passed
four random drug tests. But in July 1997 he again tested
positive for marijuana. Eastern again sought to discharge
Smith. The union again went to arbitration, and the arbi-
trator again concluded that Smith’s use of marijuana did not
amount to “just cause” for discharge, in light of two mitigat-
ing circumstances. First, Smith had been a good employee
for 17 years. App. to Pet. for Cert. 26a–27a. And, second,
Smith had made a credible and “very personal appeal under
oath . . . concerning a personal/family problem which caused
this one time lapse in drug usage.” Id., at 28a.

The arbitrator ordered Smith’s reinstatement provided
that Smith (1) accept a new suspension without pay, this time
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for slightly more than three months; (2) reimburse Eastern
and the union for the costs of both arbitration proceedings;
(3) continue to participate in a substance-abuse program; (4)
continue to undergo random drug testing; and (5) provide
Eastern with a signed, undated letter of resignation, to take
effect if Smith again tested positive within the next five
years. Id., at 29a.

Eastern brought suit in federal court seeking to have the
arbitrator’s award vacated, arguing that the award contra-
vened a public policy against the operation of dangerous ma-
chinery by workers who test positive for drugs. 66 F. Supp.
2d 796 (SDWV 1998). The District Court, while recognizing
a strong regulation-based public policy against drug use by
workers who perform safety-sensitive functions, held that
Smith’s conditional reinstatement did not violate that policy.
Id., at 804–805. And it ordered the award’s enforcement.
Id., at 805.

The Court of Appeals for the Fourth Circuit affirmed on
the reasoning of the District Court. 188 F. 3d 501, 1999 WL
635632 (1999) (unpublished). We granted certiorari in light
of disagreement among the Circuits. Compare id., at **1
(holding that public policy does not prohibit “reinstatement
of employees who have used illegal drugs in the past”), with,
e. g., Exxon Corp. v. Esso Workers’ Union, Inc., 118 F. 3d
841, 852 (CA1 1997) (holding that public policy prohibits en-
forcement of a similar arbitration award). We now affirm
the Fourth Circuit’s determination.

II

Eastern claims that considerations of public policy make
the arbitration award unenforceable. In considering this
claim, we must assume that the collective-bargaining agree-
ment itself calls for Smith’s reinstatement. That is because
both employer and union have granted to the arbitrator the
authority to interpret the meaning of their contract’s lan-
guage, including such words as “just cause.” See Steelwork-
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ers v. Enterprise Wheel & Car Corp., 363 U. S. 593, 599
(1960). They have “bargained for” the “arbitrator’s con-
struction” of their agreement. Ibid. And courts will set
aside the arbitrator’s interpretation of what their agreement
means only in rare instances. Id., at 596. Of course, an ar-
bitrator’s award “must draw its essence from the contract
and cannot simply reflect the arbitrator’s own notions of in-
dustrial justice.” Paperworkers v. Misco, Inc., 484 U. S. 29,
38 (1987). “But as long as [an honest] arbitrator is even ar-
guably construing or applying the contract and acting within
the scope of his authority,” the fact that “a court is convinced
he committed serious error does not suffice to overturn his
decision.” Ibid.; see also Enterprise Wheel, supra, at 596
(the “proper” judicial approach to a labor arbitration award
is to “refus[e] . . . to review the merits”). Eastern does not
claim here that the arbitrator acted outside the scope of his
contractually delegated authority. Hence we must treat the
arbitrator’s award as if it represented an agreement between
Eastern and the union as to the proper meaning of the con-
tract’s words “just cause.” See St. Antoine, Judicial Review
of Labor Arbitration Awards: A Second Look at Enterprise
Wheel and Its Progeny, 75 Mich. L. Rev. 1137, 1155 (1977).
For present purposes, the award is not distinguishable from
the contractual agreement.

We must then decide whether a contractual reinstatement
requirement would fall within the legal exception that makes
unenforceable “a collective-bargaining agreement that is con-
trary to public policy.” W. R. Grace & Co. v. Rubber Work-
ers, 461 U. S. 757, 766 (1983). The Court has made clear that
any such public policy must be “explicit,” “well defined,” and
“dominant.” Ibid. It must be “ascertained ‘by reference
to the laws and legal precedents and not from general con-
siderations of supposed public interests.’ ” Ibid. (quoting
Muschany v. United States, 324 U. S. 49, 66 (1945)); accord,
Misco, supra, at 43. And, of course, the question to be an-
swered is not whether Smith’s drug use itself violates public
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policy, but whether the agreement to reinstate him does so.
To put the question more specifically, does a contractual
agreement to reinstate Smith with specified conditions, see
App. to Pet. for Cert. 29a, run contrary to an explicit, well-
defined, and dominant public policy, as ascertained by refer-
ence to positive law and not from general considerations of
supposed public interests? See Misco, supra, at 43.

III

Eastern initially argues that the District Court erred by
asking, not whether the award is “contrary to” public policy
“as ascertained by reference” to positive law, but whether
the award “violates” positive law, a standard Eastern says is
too narrow. We believe, however, that the District Court
correctly articulated the standard set out in W. R. Grace and
Misco, see 66 F. Supp. 2d, at 803 (quoting Misco, supra, at
43), and applied that standard to reach the right result.

We agree, in principle, that courts’ authority to invoke the
public policy exception is not limited solely to instances
where the arbitration award itself violates positive law.
Nevertheless, the public policy exception is narrow and must
satisfy the principles set forth in W. R. Grace and Misco.
Moreover, in a case like the one before us, where two politi-
cal branches have created a detailed regulatory regime in a
specific field, courts should approach with particular caution
pleas to divine further public policy in that area.

Eastern asserts that a public policy against reinstatement
of workers who use drugs can be discerned from an examina-
tion of that regulatory regime, which consists of the Omnibus
Transportation Employee Testing Act of 1991 and DOT’s im-
plementing regulations. The Testing Act embodies a con-
gressional finding that “the greatest efforts must be ex-
pended to eliminate the . . . use of illegal drugs, whether on
or off duty, by those individuals who are involved in [certain
safety-sensitive positions, including] the operation of . . .
trucks.” Pub. L. 102–143, § 2(3), 105 Stat. 953. The Act
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adds that “increased testing” is the “most effective deter-
rent” to “use of illegal drugs.” § 2(5). It requires the
Secretary of Transportation to promulgate regulations
requiring “testing of operators of commercial motor vehi-
cles for the use of a controlled substance.” 49 U. S. C.
§ 31306(b)(1)(A) (1994 ed., Supp. III). It mandates suspen-
sion of those operators who have driven a commercial motor
vehicle while under the influence of drugs. 49 U. S. C.
§ 31310(b)(1)(A) (requiring suspension of at least one year for
a first offense); § 31310(c)(2) (requiring suspension of at least
10 years for a second offense). And DOT’s implementing
regulations set forth sanctions applicable to those who test
positive for illegal drugs. 49 CFR § 382.605 (1999).

In Eastern’s view, these provisions embody a strong public
policy against drug use by transportation workers in safety-
sensitive positions and in favor of random drug testing in
order to detect that use. Eastern argues that reinstatement
of a driver who has twice failed random drug tests would
undermine that policy—to the point where a judge must set
aside an employer-union agreement requiring reinstatement.

Eastern’s argument, however, loses much of its force when
one considers further provisions of the Act that make clear
that the Act’s remedial aims are complex. The Act says that
“rehabilitation is a critical component of any testing pro-
gram,” § 2(7), 105 Stat. 953, that rehabilitation “should be
made available to individuals, as appropriate,” ibid., and
that DOT must promulgate regulations for “rehabilitation
programs,” 49 U. S. C. § 31306(e). The DOT regulations
specifically state that a driver who has tested positive for
drugs cannot return to a safety-sensitive position until (1)
the driver has been evaluated by a “substance abuse pro-
fessional” to determine if treatment is needed, 49 CFR
§ 382.605(b) (1999); (2) the substance-abuse professional has
certified that the driver has followed any rehabilitation
program prescribed, § 382.605(c)(2)(i); and (3) the driver has
passed a return-to-duty drug test, § 382.605(c)(1). In addi-
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tion, (4) the driver must be subject to at least six random
drug tests during the first year after returning to the job.
§ 382.605(c)(2)(ii). Neither the Act nor the regulations for-
bid an employer to reinstate in a safety-sensitive position an
employee who fails a random drug test once or twice. The
congressional and regulatory directives require only that the
above-stated prerequisites to reinstatement be met.

Moreover, when promulgating these regulations, DOT de-
cided not to require employers either to provide rehabilita-
tion or to “hold a job open for a driver” who has tested posi-
tive, on the basis that such decisions “should be left to
management/driver negotiation.” 59 Fed. Reg. 7502 (1994).
That determination reflects basic background labor law
principles, which caution against interference with labor-
management agreements about appropriate employee disci-
pline. See, e. g., California Brewers Assn. v. Bryant, 444
U. S. 598, 608 (1980) (noting that it is “this Nation’s long-
standing labor policy” to give “employers and employees the
freedom through collective bargaining to establish conditions
of employment”).

We believe that these expressions of positive law embody
several relevant policies. As Eastern points out, these poli-
cies include Testing Act policies against drug use by employ-
ees in safety-sensitive transportation positions and in favor
of drug testing. They also include a Testing Act policy fa-
voring rehabilitation of employees who use drugs. And the
relevant statutory and regulatory provisions must be read
in light of background labor law policy that favors determi-
nation of disciplinary questions through arbitration when
chosen as a result of labor-management negotiation.

The award before us is not contrary to these several poli-
cies, taken together. The award does not condone Smith’s
conduct or ignore the risk to public safety that drug use by
truck drivers may pose. Rather, the award punishes Smith
by suspending him for three months, thereby depriving him
of nearly $9,000 in lost wages, Record Doc. 29, App. A, p. 2;
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it requires him to pay the arbitration costs of both sides; it
insists upon further substance-abuse treatment and testing;
and it makes clear (by requiring Smith to provide a signed
letter of resignation) that one more failed test means
discharge.

The award violates no specific provision of any law or reg-
ulation. It is consistent with DOT rules requiring comple-
tion of substance-abuse treatment before returning to work,
see 49 CFR § 382.605(c)(2)(i) (1999), for it does not preclude
Eastern from assigning Smith to a non-safety-sensitive posi-
tion until Smith completes the prescribed treatment pro-
gram. It is consistent with the Testing Act’s 1-year and
10-year driving license suspension requirements, for those
requirements apply only to drivers who, unlike Smith, actu-
ally operated vehicles under the influence of drugs. See 49
U. S. C. §§ 31310(b), (c). The award is also consistent with
the Act’s rehabilitative concerns, for it requires substance-
abuse treatment and testing before Smith can return to
work.

The fact that Smith is a recidivist—that he has failed drug
tests twice—is not sufficient to tip the balance in Eastern’s
favor. The award punishes Smith more severely for his sec-
ond lapse. And that more severe punishment, which in-
cluded a 90-day suspension, would have satisfied even a “re-
cidivist” rule that DOT once proposed but did not adopt—a
rule that would have punished two failed drug tests, not with
discharge, but with a driving suspension of 60 days. 57 Fed.
Reg. 59585 (1992). Eastern argues that DOT’s withdrawal
of its proposed rule leaves open the possibility that discharge
is the appropriate penalty for repeat offenders. That argu-
ment fails, however, because DOT based its withdrawal, not
upon a determination that a more severe penalty was
needed, but upon a determination to leave in place, as the
“only driving prohibition period for a controlled substances
violation,” the “completion of rehabilitation requirements
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and a return-to-duty test with a negative result.” 59 Fed.
Reg. 7493 (1994).

Regarding drug use by persons in safety-sensitive posi-
tions, then, Congress has enacted a detailed statute. And
Congress has delegated to the Secretary of Transporta-
tion authority to issue further detailed regulations on that
subject. Upon careful consideration, including public notice
and comment, the Secretary has done so. Neither Congress
nor the Secretary has seen fit to mandate the discharge of
a worker who twice tests positive for drugs. We hesitate
to infer a public policy in this area that goes beyond the
careful and detailed scheme Congress and the Secretary
have created.

We recognize that reasonable people can differ as to
whether reinstatement or discharge is the more appro-
priate remedy here. But both employer and union have
agreed to entrust this remedial decision to an arbitrator.
We cannot find in the Act, the regulations, or any other law
or legal precedent an “explicit,” “well defined,” “dominant”
public policy to which the arbitrator’s decision “runs con-
trary.” Misco, 484 U. S., at 43; W. R. Grace, 461 U. S., at
766. We conclude that the lower courts correctly rejected
Eastern’s public policy claim. The judgment of the Court
of Appeals is

Affirmed.

Justice Scalia, with whom Justice Thomas joins,
concurring in the judgment.

I concur in the Court’s judgment, because I agree that no
public policy prevents the reinstatement of James Smith to
his position as a truck driver, so long as he complies with
the arbitrator’s decision, and with those requirements set out
in the Department of Transportation’s regulations. I do not
endorse, however, the Court’s statement that “[w]e agree, in
principle, that courts’ authority to invoke the public policy
exception is not limited solely to instances where the arbitra-
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tion award itself violates positive law.” Ante, at 63. No
case is cited to support that proposition, and none could be.
There is not a single decision, since this Court washed its
hands of general common-lawmaking authority, see Erie
R. Co. v. Tompkins, 304 U. S. 64 (1938), in which we have
refused to enforce on “public policy” grounds an agreement
that did not violate, or provide for the violation of, some
positive law. See, e. g., Hurd v. Hodge, 334 U. S. 24 (1948)
(refusing to enforce under the public policy doctrine a re-
strictive covenant that violated Rev. Stat. § 1978, 42 U. S. C.
§ 1982).

After its dictum opening the door to flaccid public policy
arguments of the sort presented by petitioner here, the
Court immediately posts a giant “Do Not Enter” sign.
“[T]he public policy exception,” it says, “is narrow and must
satisfy the principles set forth in W. R. Grace,” ante, at 63,
which require that the applicable public policy be “explicit,”
“well defined,” “dominant,” and “ascertained ‘by reference
to the laws and legal precedents and not from general con-
siderations of supposed public interests,’ ” W. R. Grace &
Co. v. Rubber Workers, 461 U. S. 757, 766 (1983) (quoting
Muschany v. United States, 324 U. S. 49, 66 (1945)). It is
hard to imagine how an arbitration award could violate a
public policy, identified in this fashion, without actually con-
flicting with positive law. If such an award could ever exist,
it would surely be so rare that the benefit of preserving
the courts’ ability to deal with it is far outweighed by the
confusion and uncertainty, and hence the obstructive liti-
gation, that the Court’s Delphic “agree[ment] in principle”
will engender.

The problem with judicial intuition of a public policy that
goes beyond the actual prohibitions of the law is that there
is no way of knowing whether the apparent gaps in the law
are intentional or inadvertent. The final form of a statute
or regulation, especially in the regulated fields where the
public policy doctrine is likely to rear its head, is often the
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result of compromise among various interest groups, result-
ing in a decision to go so far and no farther. One can, of
course, summon up a parade of horribles, such as an arbitra-
tion award ordering an airline to reinstate an alcoholic pilot
who somehow escapes being grounded by force of law. But
it seems to me we set our face against judicial correction of
the omissions of the political branches when we declined the
power to define common-law offenses. See United States v.
Hudson, 7 Cranch 32 (1812). Surely the power to invalidate
a contract providing for actions that are not contrary to law
(but “ought” to be) is less important to the public welfare
than the power to prohibit harmful acts that are not contrary
to law (but “ought” to be). And it is also less efficacious,
since it depends upon the willingness of one of the parties to
the contract to assert the public policy interest. (If the air-
line is not terribly concerned about reinstating an alcoholic
pilot, the courts will have no opportunity to prevent the re-
instatement.) The horribles that can be imagined—if they
are really so horrible and ever come to pass—can readily
be corrected by Congress or the agency, with no problem
of retroactivity. Supervening law is always grounds for the
dissolution of a contractual obligation. See Restatement
(Second) of Contracts § 264 (1979).

In sum, it seems to me that the game set in play by the
Court’s dictum endorsing “in principle” the power of federal
courts to enunciate public policy is not worth the candle.
Agreeing with the reasoning of the Court except insofar as
this principle is concerned, I concur only in the judgment.
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BUSH v. PALM BEACH COUNTY CANVASSING
BOARD et al.

certiorari to the supreme court of florida

No. 00–836. Argued December 1, 2000—Decided December 4, 2000

The day after the November 7, 2000, Presidential election, the Florida
Division of Elections reported that petitioner, Governor George W.
Bush, had received 1,784 more votes than respondent Vice President
Albert Gore, Jr. Under the Florida Election Code, an automatic ma-
chine recount occurred, resulting in a much smaller margin of victory
for Bush. Gore then exercised his statutory right to submit written
requests for manual recounts to the canvassing boards of four Florida
counties, see Fla. Stat. § 102.166, and subsequently joined in this suit
to require manual recounts and the certification of the recount results.
Among other things, the Florida Circuit Court held that § 102.111’s
7-day recount deadline was mandatory, but that the Volusia County
board could amend its returns at a later date, and ruled that the Secre-
tary of State (Secretary), after considering all attendant facts and
circumstances, could exercise her discretion in deciding whether to
include the late amended returns in the statewide certification. After
the Secretary rejected the four counties’ requests to make late filings,
the Circuit Court denied an emergency motion by the Florida Demo-
cratic Party and Gore, ruling that the Secretary had not acted arbi-
trarily and had exercised her discretion in a reasonable manner consist-
ent with the court’s earlier ruling. The First District Court of Appeal
certified the matter to the Florida Supreme Court, which, inter alia,
enjoined the Secretary and the Elections Canvassing Commission from
certifying the election results and declaring a winner until further
order; held that a discrepancy between the machine returns and a sam-
ple manual recount was sufficient to trigger the statutory provisions for
a full manual recount; and ruled that § 102.112, which provides that the
Secretary “may . . . ignor[e]” late election returns, controlled over the
conflicting provision in § 102.111, which specifies that the Secretary
“shall . . . ignor[e]” such returns. Relying in part on the right to vote
set forth in the State Constitution, the court concluded that the Secre-
tary may reject late manual recounts only under limited circumstances.
Invoking its equitable powers, the court imposed a November 26 dead-
line for a return of ballot counts, thereby effectively extending by 12
days § 102.111’s 7-day deadline, and directed the Secretary to accept
manual counts submitted prior to that deadline.
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Held: In light of considerable uncertainty as to the precise grounds for
decision, the judgment of the Florida Supreme Court is vacated, and
the case is remanded. This Court generally defers to a state court’s
interpretation of a state statute. But in the case of a state law ap-
plicable not only to elections to state offices, but also to the selection
of Presidential electors, the state legislature is not acting solely under
the authority given it by the State, but by virtue of a direct grant
of authority under Art. II, § 1, cl. 2, of the United States Constitution,
which requires each State to appoint its electors “in such Manner as the
Legislature thereof may direct.” Insertion of those words into that
Clause, while operating as a limitation upon the State in respect of any
attempt to circumscribe the legislative power, cannot be held to operate
as a limitation on that power itself. McPherson v. Blacker, 146 U. S.
1, 25. Review of the opinion below reveals considerable uncertainty as
to the precise grounds for the decision. See Minnesota v. National
Tea Co., 309 U. S. 551, 555. Specifically, this Court is unclear both as
to the extent to which the Florida Supreme Court saw the Florida Con-
stitution as circumscribing the legislature’s authority under Art. II, § 1,
cl. 2, and as to the consideration the Florida court accorded to 3 U. S. C.
§ 5, which contains a federal-law principle that would assure finality of
the State’s determination if made pursuant to a state law in effect before
the election. That is sufficient reason for this Court to decline at this
time to review the federal questions asserted to be present. See 309
U. S., at 555. While state courts must be free to interpret their state
constitutions, it is equally important that ambiguous or obscure state-
court adjudications not stand as barriers to a determination by this
Court of the validity of state action under the Federal Constitution.
Intelligent exercise of the Court’s appellate powers compels it to ask for
the elimination of the obscurities and ambiguities from the opinions in
such cases. Id., at 557.

772 So. 2d 1220, vacated and remanded.

Theodore B. Olson argued the cause for petitioner. With
him on the briefs were Terence P. Ross, Douglas R. Cox,
Thomas G. Hungar, Mark A. Perry, Benjamin L. Ginsberg,
Michael A. Carvin, Barry Richard, John F. Manning, Wil-
liam K. Kelley, Bradford R. Clark, George J. Terwilliger
III, Timothy E. Flanigan, and Marcos D. Jiménez. Joseph
P. Klock, Jr., argued the cause for Katherine Harris et al.,
respondents under this Court’s Rule 12.6, in support of peti-
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Counsel

tioner. With him on the briefs were John W. Little III,
Ricardo M. Martinez-Cid, and Bill L. Bryant, Jr.

Paul F. Hancock, Deputy Attorney General of Florida,
argued the cause for respondent Butterworth, Attorney
General of Florida. With him on the brief were Mr. Butter-
worth, pro se, and Jason Vail and Kimberly J. Tucker, As-
sistant Attorneys General. Laurence H. Tribe argued the
cause for respondents Gore et al. With him on the briefs
were David Boies, Kathleen M. Sullivan, Thomas C. Gold-
stein, Teresa Wynn Roseborough, James A. Orr, Andrew
J. Pincus, Kendall Coffey, Jonathan S. Massey, and Peter J.
Rubin. Samuel S. Goren, Edward A. Dion, and Tamara M.
Scrudders filed a brief for respondents Broward County Can-
vassing Board et al. Bruce S. Rogow, Beverly A. Pohl, and
Denise D. Dytrych filed a brief for respondent Palm Beach
County Canvassing Board.*

*Briefs of amici curiae urging reversal were filed for the State of
Alabama et al. by Bill Pryor, Attorney General of Alabama, and Margaret
L. Fleming, John J. Park, Jr., Charles B. Campbell, Scott L. Rouse,
A. Vernon Barnett IV, and Richard E. Trewhella, Jr., Assistant Attor-
neys General; for the Commonwealth of Virginia et al. by Mark L. Earley,
Attorney General of Virginia, Randolph A. Beales, Chief Deputy Attor-
ney General, William Henry Hurd, Solicitor General, Judith Williams
Jagdmann, Deputy Attorney General, Siran S. Faulders and Maureen
Riley Matsen, Senior Assistant Attorneys General, Eleanor Anne Ches-
ney, Anthony P. Meredith, and Valerie L. Myers, Assistant Attorneys
General, Charlie Condon, Attorney General of South Carolina, and Don
Stenberg, Attorney General of Nebraska; and for William H. Haynes et al.
by Jay Alan Sekulow, Thomas P. Monaghan, Stuart J. Roth, Colby M.
May, James M. Henderson, Sr., David A. Cortman, Griffin B. Bell, Paul
D. Clement, and Jeffrey S. Bucholtz.

Steven R. Shapiro, Laughlin McDonald, and James K. Green filed a
brief for the American Civil Liberties Union as amicus curiae urging
affirmance.

Briefs of amici curiae were filed for the Florida Senate et al. by Charles
Fried, Einer Elhauge, and Roger J. Magnuson; for the State of Iowa et al.
by Thomas J. Miller, Attorney General of Iowa, Dennis W. Johnson, Solic-
itor General, and Tam B. Ormiston, Deputy Attorney General, and by the
Attorneys General for their respective States as follows: Bill Lockyer of
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The Supreme Court of the State of Florida interpreted
its elections statutes in proceedings brought to require
manual recounts of ballots, and the certification of the re-
count results, for votes cast in the quadrennial Presidential
election held on November 7, 2000. Governor George W.
Bush, Republican candidate for the Presidency, filed a peti-
tion for certiorari to review the Florida Supreme Court de-
cision. We granted certiorari on two of the questions pre-
sented by petitioner: whether the decision of the Florida
Supreme Court, by effectively changing the State’s elector
appointment procedures after election day, violated the Due
Process Clause or 3 U. S. C. § 5, and whether the decision of
that court changed the manner in which the State’s electors
are to be selected, in violation of the legislature’s power to
designate the manner for selection under Art. II, § 1, cl. 2, of
the United States Constitution. Post, p. 1004.

On November 8, 2000, the day following the Presidential
election, the Florida Division of Elections reported that
Governor Bush had received 2,909,135 votes, and respond-
ent Democrat Vice President Albert Gore, Jr., had received
2,907,351, a margin of 1,784 in Governor Bush’s favor.
Under Fla. Stat. § 102.141(4) (2000), because the margin of
victory was equal to or less than one-half of one percent
of the votes cast, an automatic machine recount occurred.
The recount resulted in a much smaller margin of victory
for Governor Bush. Vice President Gore then exercised his

California, Richard Blumenthal of Connecticut, Earl I. Anzai of Hawaii,
Karen M. Freeman-Wilson of Indiana, Andrew Ketterer of Maine, J. Jo-
seph Curran, Jr., of Maryland, Thomas F. Reilly of Massachusetts, Joseph
P. Mazurek of Montana, Frankie Sue Del Papa of Nevada, Patricia A.
Madrid of New Mexico, Drew Edmondson of Oklahoma, Hardy Myers
of Oregon, and Sheldon Whitehouse of Rhode Island; for the American
Civil Rights Union by John C. Armor and Peter Ferrara; for the Coalition
for Local Sovereignty by Kenneth B. Clark; and for the Disenfranchised
Voters in the USA et al. by Ilise Levy Feitshans.
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statutory right to submit written requests for manual re-
counts to the canvassing board of any county. See § 102.166.
He requested recounts in four counties: Volusia, Palm Beach,
Broward, and Miami-Dade.

The parties urged conflicting interpretations of the Flor-
ida Election Code respecting the authority of the canvass-
ing boards, the Secretary of State (hereinafter Secretary),
and the Elections Canvassing Commission. On November
14, in an action brought by Volusia County, and joined by
the Palm Beach County Canvassing Board, Vice President
Gore, and the Florida Democratic Party, the Florida Circuit
Court ruled that the statutory 7-day deadline was manda-
tory, but that the Volusia board could amend its returns at a
later date. The court further ruled that the Secretary, after
“considering all attendant facts and circumstances,” App. to
Pet. for Cert. 49a, could exercise her discretion in deciding
whether to include the late amended returns in the state-
wide certification.

The Secretary responded by issuing a set of criteria by
which she would decide whether to allow a late filing. The
Secretary ordered that, by 2 p.m. the following day, Novem-
ber 15, any county desiring to forward late returns submit a
written statement of the facts and circumstances justify-
ing a later filing. Four counties submitted statements, and,
after reviewing the submissions, the Secretary determined
that none justified an extension of the filing deadline. On
November 16, the Florida Democratic Party and Vice Presi-
dent Gore filed an emergency motion in the state court, ar-
guing that the Secretary had acted arbitrarily and in con-
tempt of the court’s earlier ruling. The following day, the
court denied the motion, ruling that the Secretary had not
acted arbitrarily and had exercised her discretion in a rea-
sonable manner consistent with the court’s earlier ruling.
The Democratic Party and Vice President Gore appealed
to the First District Court of Appeal, which certified the
matter to the Florida Supreme Court. That court accepted
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jurisdiction and sua sponte entered an order enjoining the
Secretary and the Elections Canvassing Commission from
finally certifying the results of the election and declaring a
winner until further order of that court.

The Supreme Court, with the expedition requisite for the
controversy, issued its decision on November 21. Palm
Beach County Canvassing Bd. v. Harris, 772 So. 2d 1220
(2000). As the court saw the matter, there were two princi-
pal questions: whether a discrepancy between an original
machine return and a sample manual recount resulting from
the way a ballot has been marked or punched is an “error
in vote tabulation” justifying a full manual recount; and how
to reconcile what it spoke of as two conflicts in Florida’s
election laws: (a) between the timeframe for conducting a
manual recount under Fla. Stat. § 102.166 (2000) and the
timeframe for submitting county returns under §§ 102.111
and 102.112, and (b) between § 102.111, which provides that
the Secretary “shall . . . ignor[e]” late election returns, and
§ 102.112, which provides that she “may . . . ignor[e]” such
returns.

With regard to the first issue, the court held that, under
the plain text of the statute, a discrepancy between a sample
manual recount and machine returns due to the way in which
a ballot was punched or marked did constitute an “error in
vote tabulation” sufficient to trigger the statutory provisions
for a full manual recount.

With regard to the second issue, the court held that the
“shall . . . ignor[e]” provision of § 102.111 conflicts with the
“may . . . ignor[e]” provision of § 102.112, and that the “may
. . . ignor[e]” provision controlled. The court turned to the
questions whether and when the Secretary may ignore late
manual recounts. The court relied in part upon the right
to vote set forth in the Declaration of Rights of the Florida
Constitution in concluding that late manual recounts could be
rejected only under limited circumstances. The court then
stated: “[B]ecause of our reluctance to rewrite the Florida
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Election Code, we conclude that we must invoke the equi-
table powers of this Court to fashion a remedy . . . .” 772
So. 2d, at 1240. The court thus imposed a deadline
of November 26, at 5 p.m., for a return of ballot counts.
The 7-day deadline of § 102.111, assuming it would have
applied, was effectively extended by 12 days. The court
further directed the Secretary to accept manual counts sub-
mitted prior to that deadline.

As a general rule, this Court defers to a state court’s inter-
pretation of a state statute. But in the case of a law enacted
by a state legislature applicable not only to elections to state
offices, but also to the selection of Presidential electors, the
legislature is not acting solely under the authority given it
by the people of the State, but by virtue of a direct grant of
authority made under Art. II, § 1, cl. 2, of the United States
Constitution. That provision reads:

“Each State shall appoint, in such Manner as the Leg-
islature thereof may direct, a Number of Electors, equal
to the whole Number of Senators and Representatives
to which the State may be entitled in the Congress . . . .”

Although we did not address the same question petitioner
raises here, in McPherson v. Blacker, 146 U. S. 1, 25 (1892),
we said:

“[Art. II, § 1, cl. 2,] does not read that the people or the
citizens shall appoint, but that ‘each State shall’; and if
the words ‘in such manner as the legislature thereof may
direct,’ had been omitted, it would seem that the legisla-
tive power of appointment could not have been success-
fully questioned in the absence of any provision in the
state constitution in that regard. Hence the insertion
of those words, while operating as a limitation upon the
State in respect of any attempt to circumscribe the leg-
islative power, cannot be held to operate as a limitation
on that power itself.”
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There are expressions in the opinion of the Supreme Court
of Florida that may be read to indicate that it construed
the Florida Election Code without regard to the extent to
which the Florida Constitution could, consistent with Art. II,
§ 1, cl. 2, “circumscribe the legislative power.” The opinion
states, for example, that “[t]o the extent that the Legislature
may enact laws regulating the electoral process, those laws
are valid only if they impose no ‘unreasonable or unneces-
sary’ restraints on the right of suffrage” guaranteed by the
State Constitution. 772 So. 2d, at 1236. The opinion also
states that “[b]ecause election laws are intended to facilitate
the right of suffrage, such laws must be liberally construed
in favor of the citizens’ right to vote . . . .” Id., at 1237.

In addition, 3 U. S. C. § 5 provides in pertinent part:

“If any State shall have provided, by laws enacted
prior to the day fixed for the appointment of the elec-
tors, for its final determination of any controversy or
contest concerning the appointment of all or any of the
electors of such State, by judicial or other methods or
procedures, and such determination shall have been
made at least six days before the time fixed for the meet-
ing of the electors, such determination made pursuant
to such law so existing on said day, and made at least
six days prior to said time of meeting of the electors,
shall be conclusive, and shall govern in the counting of
the electoral votes as provided in the Constitution, and
as hereinafter regulated, so far as the ascertainment of
the electors appointed by such State is concerned.”

The parties before us agree that whatever else may be the
effect of this section, it creates a “safe harbor” for a State
insofar as congressional consideration of its electoral votes
is concerned. If the state legislature has provided for final
determination of contests or controversies by a law made
prior to election day, that determination shall be conclu-
sive if made at least six days prior to said time of meeting
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of the electors. The Florida Supreme Court cited 3 U. S. C.
§§ 1–10 in a footnote of its opinion, 772 So. 2d, at 1238, n. 55,
but did not discuss § 5. Since § 5 contains a principle of
federal law that would assure finality of the State’s de-
termination if made pursuant to a state law in effect before
the election, a legislative wish to take advantage of the “safe
harbor” would counsel against any construction of the Elec-
tion Code that Congress might deem to be a change in the
law.

After reviewing the opinion of the Florida Supreme Court,
we find “that there is considerable uncertainty as to the
precise grounds for the decision.” Minnesota v. National
Tea Co., 309 U. S. 551, 555 (1940). This is sufficient reason
for us to decline at this time to review the federal questions
asserted to be present. See ibid.

“It is fundamental that state courts be left free and un-
fettered by us in interpreting their state constitutions.
But it is equally important that ambiguous or obscure
adjudications by state courts do not stand as barriers
to a determination by this Court of the validity under
the federal constitution of state action. Intelligent ex-
ercise of our appellate powers compels us to ask for
the elimination of the obscurities and ambiguities from
the opinions in such cases.” Id., at 557.

Specifically, we are unclear as to the extent to which the
Florida Supreme Court saw the Florida Constitution as cir-
cumscribing the legislature’s authority under Art. II, § 1,
cl. 2. We are also unclear as to the consideration the Florida
Supreme Court accorded to 3 U. S. C. § 5. The judgment of
the Supreme Court of Florida is therefore vacated, and the
case is remanded for further proceedings not inconsistent
with this opinion.

It is so ordered.
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GREEN TREE FINANCIAL CORP.-ALABAMA et al.
v. RANDOLPH

certiorari to the united states court of appeals for
the eleventh circuit

No. 99–1235. Argued October 3, 2000—Decided December 11, 2000

Respondent Randolph’s mobile home financing agreement with petitioners,
financial institutions, required that Randolph buy insurance protecting
petitioners from the costs of her default and also provided that all dis-
putes under the contract would be resolved by binding arbitration.
Randolph later sued petitioners, alleging that they violated the Truth
in Lending Act (TILA) by failing to disclose the insurance requirement
as a finance charge and that they violated the Equal Credit Opportunity
Act by requiring her to arbitrate her statutory causes of action.
Among its rulings, the District Court granted petitioners’ motion to
compel arbitration, dismissed Randolph’s claims with prejudice, and de-
nied her request for reconsideration, which asserted that she lacked the
resources to arbitrate, and as a result, would have to forgo her claims
against petitioners. The Eleventh Circuit held that it had jurisdiction
to review the District Court’s order under § 16(a)(3) of the Federal Arbi-
tration Act (FAA), which allows appeals from “a final decision with re-
spect to an arbitration that is subject to this title.” The court deter-
mined that a final, appealable order within this provision is one that
disposes of all the issues framed by the litigation, leaving nothing to be
done but execute the order, and found the District Court’s order within
that definition. Determining also that the arbitration agreement failed
to provide the minimum guarantees that Randolph could vindicate her
statutory rights under the TILA, the court observed that the agreement
was silent with respect to payment of arbitration expenses, and there-
fore held the agreement unenforceable because it posed a risk that Ran-
dolph’s ability to vindicate her statutory rights would be undone by
“steep” arbitration costs.

Held:
1. Where, as here, the District Court has ordered the parties to pro-

ceed to arbitration, and dismissed all the claims before it, the decision
is “final” under § 16(a)(3), and therefore appealable. The term “final
decision” has a well-developed and longstanding meaning: It is a decision
that ends the litigation on the merits and leaves nothing more for the
court to do but execute the judgment. E. g., Digital Equipment Corp.
v. Desktop Direct, Inc., 511 U. S. 863, 867. Because the FAA does not
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define “a final decision with respect to an arbitration” or otherwise sug-
gest that the ordinary meaning of “final decision” should not apply, this
Court accords the term its well-established meaning. See Evans v.
United States, 504 U. S. 255, 259–260. The District Court’s order
plainly falls within that meaning because it disposed of the entire case
on the merits and left no part of it pending before the court. The fact
that the FAA permits parties to arbitration agreements to bring a sepa-
rate proceeding to enter judgment on an arbitration award once it is
made (or to vacate or modify it) does not vitiate the finality of the Dis-
trict Court’s resolution of the claims below. Moreover, this Court dis-
agrees with petitioners’ contention that the phrase “final decision” does
not include an order compelling arbitration and dismissing the other
claims in the action when that order occurs in an “embedded” proceed-
ing, such as this one, involving both an arbitration request and other
claims for relief, as distinguished from an “independent” proceeding in
which a request to order arbitration is the sole issue before the court.
It does not appear that, at the time of § 16(a)(3)’s enactment, Court of
Appeals decisions attaching significance to this independent/embedded
distinction, and its consequences for finality, were so firmly established
that this Court should assume Congress meant to incorporate them into
§ 16(a)(3). Certainly the statute’s plain language does not suggest such
an intent. Pp. 84–89.

2. Randolph’s agreement to arbitrate is not rendered unenforceable
simply because it says nothing about arbitration costs, and thus fails to
provide her protection from potentially substantial costs of pursuing her
federal statutory claims in the arbitral forum. In light of the FAA’s
purpose to reverse longstanding judicial hostility to arbitration agree-
ments and to place them on the same footing as other contracts, Gilmer
v. Interstate/Johnson Lane Corp., 500 U. S. 20, 24, this Court has recog-
nized that federal statutory claims can be appropriately resolved
through arbitration and has enforced agreements involving such claims,
see, e. g., Rodriguez de Quijas v. Shearson/American Express, Inc., 490
U. S. 477. In determining whether such claims may be arbitrated, the
Court asks whether the parties agreed to submit the claims to arbitra-
tion and whether Congress has evinced an intention to preclude a
waiver of judicial remedies for the statutory rights at issue. See, e. g.,
Gilmer, supra, at 26. Here, it is undisputed that the parties agreed to
arbitrate all claims relating to their contract, including claims involving
statutory rights, and Randolph does not contend that the TILA evinces
an intention to preclude a waiver of judicial remedies. She contends
instead that the arbitration agreement’s silence with respect to costs
creates a “risk” that she will be required to bear prohibitive arbitration
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costs, and thereby be unable to vindicate her statutory rights in arbitra-
tion. Although the existence of large arbitration costs may well pre-
clude a litigant like Randolph from effectively vindicating such rights,
the record does not show that Randolph will bear such costs if she goes
to arbitration. Indeed, it contains hardly any information on the mat-
ter, revealing only the agreement’s silence on the subject. That fact
alone is plainly insufficient to render it unenforceable. To invalidate
the agreement would undermine the liberal federal policy favoring ar-
bitration agreements, Moses H. Cone Memorial Hospital v. Mercury
Constr. Corp., 460 U. S. 1, 24, and would conflict with this Court’s hold-
ings that the party resisting arbitration bears the burden of proving
that Congress intended to preclude arbitration of the statutory claims
at issue, see, e. g., Gilmer, supra, at 26. Thus, a party seeking to invali-
date an arbitration agreement on the ground that arbitration would be
prohibitively expensive bears the burden of showing the likelihood of
incurring such costs. Randolph did not meet that burden. The Court
need not discuss how detailed such a showing would have to be, for in
this case, there was no timely showing at all on the point. Pp. 89–92.

178 F. 3d 1149, affirmed in part and reversed in part.

Rehnquist, C. J., delivered the opinion of the Court, Part II of which
was unanimous and Parts I and III of which were joined by O’Connor,
Scalia, Kennedy, and Thomas, JJ. Ginsburg, J., filed an opinion con-
curring in part and dissenting in part, in which Stevens and Souter, JJ.,
joined, and in which Breyer, J., joined as to Parts I and III, post, p. 92.

Carter G. Phillips argued the cause for petitioners. With
him on the briefs were Paul J. Zidlicky, Robert A. Huffaker,
and William H. Webster.

Joseph M. Sellers argued the cause for respondent. With
him on the brief were Suzette M. Malveaux, Deborah J.
Vagins, C. Knox McLaney III, and Lynn W. Jinks III.*

*Briefs of amici curiae urging reversal were filed for the Alabama Man-
ufactured Housing Institute by Robert E. Sasser; for the American Arbi-
tration Association by Florence Peterson, John M. Townsend, Daniel
Wolf, and James H. Carter; for the American Bankers Association et al.
by Christopher R. Lipsett, Eric J. Mogilnicki, and Todd Zubler; and for
the Equal Employment Advisory Council by Ann Elizabeth Reesman.

Briefs of amici curiae urging affirmance were filed for the Consumers
Union of the United States by Sally J. Greenberg; for Public Citizen by
Alan B. Morrison and Paul Levy; for Trial Lawyers for Public Justice
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Chief Justice Rehnquist delivered the opinion of the
Court.

In this case we first address whether an order compelling
arbitration and dismissing a party’s underlying claims is a
“final decision with respect to an arbitration” within the
meaning of § 16(a)(3) of the Federal Arbitration Act, 9
U. S. C. § 16(a)(3), and thus is immediately appealable pur-
suant to that Act. Because we decide that question in the
affirmative, we also address the question whether an arbitra-
tion agreement that does not mention arbitration costs and
fees is unenforceable because it fails to affirmatively protect
a party from potentially steep arbitration costs. We con-
clude that an arbitration agreement’s silence with respect to
such matters does not render the agreement unenforceable.

I

Respondent Larketta Randolph purchased a mobile home
from Better Cents Home Builders, Inc., in Opelika, Alabama.
She financed this purchase through petitioners Green Tree
Financial Corporation and its wholly owned subsidiary,
Green Tree Financial Corp.-Alabama. Petitioners’ Manu-
factured Home Retail Installment Contract and Security
Agreement required that Randolph buy Vendor’s Single In-
terest insurance, which protects the vendor or lienholder
against the costs of repossession in the event of default.
The agreement also provided that all disputes arising from,

et al. by F. Paul Bland, Jr., Arthur H. Bryant, and Jeffrey White; and for
Terry Johnson et al. by Daniel A. Edelman and James O. Latturner.

Briefs of amici curiae were filed for the Chamber of Commerce of the
United States of America by Alan S. Kaplinsky, David H. Pittinsky,
Thomas B. Roberts, and Robin S. Conrad; for the National Arbitration
Forum by Edward C. Anderson, David F. Herr, and Michael C. McCarthy;
for the National Association of Consumer Advocates by Patricia Sturde-
vant and Michael D. Donovan; and for AARP et al. by Stacy Canan, Jean
Constantine-Davis, Nina F. Simon, Deborah Zuckerman, Michael R.
Schuster, and Elizabeth Renuart.
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or relating to, the contract, whether arising under case law
or statutory law, would be resolved by binding arbitration.1

Randolph later sued petitioners, alleging that they vio-
lated the Truth in Lending Act (TILA), 15 U. S. C. § 1601 et
seq., by failing to disclose as a finance charge the Vendor’s
Single Interest insurance requirement. She later amended
her complaint to add a claim that petitioners violated the
Equal Credit Opportunity Act, 15 U. S. C. §§ 1691–1691f, by
requiring her to arbitrate her statutory causes of action.
She brought this action on behalf of a similarly situated class.
In lieu of an answer, petitioners filed a motion to compel
arbitration, to stay the action, or, in the alternative, to dis-
miss. The District Court granted petitioners’ motion to
compel arbitration, denied the motion to stay, and dismissed
Randolph’s claims with prejudice. The District Court also
denied her request to certify a class. 991 F. Supp. 1410 (MD
Ala. 1997). She requested reconsideration, asserting that

1 The arbitration provision states in pertinent part: “All disputes, claims,
or controversies arising from or relating to this Contract or the relation-
ships which result from this Contract, or the validity of this arbitration
clause or the entire contract, shall be resolved by binding arbitration by
one arbitrator selected by Assignee with consent of Buyer(s). This arbi-
tration Contract is made pursuant to a transaction in interstate commerce,
and shall be governed by the Federal Arbitration Act at 9 U. S. C. Section
1. Judgment upon the award rendered may be entered in any court hav-
ing jurisdiction. The parties agree and understand that they choose arbi-
tration instead of litigation to resolve disputes. The parties understand
that they have a right or opportunity to litigate disputes through a court,
but that they prefer to resolve their disputes through arbitration, except
as provided herein. THE PARTIES VOLUNTARILY AND KNOW-
INGLY WAIVE ANY RIGHT THEY HAVE TO A JURY TRIAL
EITHER PURSUANT TO ARBITRATION UNDER THIS CLAUSE
OR PURSUANT TO A COURT ACTION BY ASSIGNEE (AS PRO-
VIDED HEREIN). The parties agree and understand that all disputes
arising under case law, statutory law, and all other laws, including, but not
limited to, all contract, tort, and property disputes, will be subject to bind-
ing arbitration in accord with this Contract. The parties agree and un-
derstand that the arbitrator shall have all powers provided by the law and
the Contract.” Joint Lodging 37.
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she lacked the resources to arbitrate and, as a result, would
have to forgo her claims against petitioners. See Plaintiff ’s
Motion for Reconsideration, Record Doc. No. 53, p. 9. The
District Court denied reconsideration. 991 F. Supp., at
1425–1426. Randolph appealed.

The Court of Appeals for the Eleventh Circuit first held
that it had jurisdiction to review the District Court’s order
because that order was a final decision. 178 F. 3d 1149
(1999). The Court of Appeals looked to § 16 of the Federal
Arbitration Act (FAA), 9 U. S. C. § 16, which governs appeal
from a district court’s arbitration order, and specifically
§ 16(a)(3), which allows appeal from “a final decision with re-
spect to an arbitration that is subject to this title.” The
court determined that a final, appealable order within the
meaning of the FAA is one that disposes of all the issues
framed by the litigation, leaving nothing to be done but exe-
cute the order. The Court of Appeals found the District
Court’s order within that definition.

The court then determined that the arbitration agreement
failed to provide the minimum guarantees that respondent
could vindicate her statutory rights under the TILA. Criti-
cal to this determination was the court’s observation that the
arbitration agreement was silent with respect to payment of
filing fees, arbitrators’ costs, and other arbitration expenses.
On that basis, the court held that the agreement to arbitrate
posed a risk that respondent’s ability to vindicate her statu-
tory rights would be undone by “steep” arbitration costs, and
therefore was unenforceable. We granted certiorari, 529
U. S. 1052 (2000), and we now affirm the Court of Appeals
with respect to the first conclusion, and reverse it with re-
spect to the second.

II

Section 16 of the Federal Arbitration Act, enacted in 1988,
governs appellate review of arbitration orders. 9 U. S. C.
§ 16. It provides:
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“(a) An appeal may be taken from—
“(1) an order—
“(A) refusing a stay of any action under section 3 of

this title,
“(B) denying a petition under section 4 of this title to

order arbitration to proceed,
“(C) denying an application under section 206 of this

title to compel arbitration,
“(D) confirming or denying confirmation of an award

or partial award, or
“(E) modifying, correcting, or vacating an award;
“(2) an interlocutory order granting, continuing, or

modifying an injunction against an arbitration that is
subject to this title; or

“(3) a final decision with respect to an arbitration that
is subject to this title.

“(b) Except as otherwise provided in section 1292(b)
of title 28, an appeal may not be taken from an interlocu-
tory order—

“(1) granting a stay of any action under section 3 of
this title;

“(2) directing arbitration to proceed under section 4
of this title;

“(3) compelling arbitration under section 206 of this
title; or

“(4) refusing to enjoin an arbitration that is subject
to this title.”

The District Court’s order directed that arbitration pro-
ceed and dismissed respondent’s claims for relief. The ques-
tion before us, then, is whether that order can be appealed
as “a final decision with respect to an arbitration” within
the meaning of § 16(a)(3). Petitioners urge us to hold that
it cannot. They rely, in part, on the FAA’s policy favoring
arbitration agreements and its goal of “mov[ing] the parties
to an arbitrable dispute out of court and into arbitration as
quickly and easily as possible.” Moses H. Cone Memorial
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Hospital v. Mercury Constr. Corp., 460 U. S. 1, 22 (1983); id.,
at 24. In accordance with that purpose, petitioners point
out, § 16 generally permits immediate appeal of orders hos-
tile to arbitration, whether the orders are final or interlocu-
tory, but bars appeal of interlocutory orders favorable to
arbitration.

Section 16(a)(3), however, preserves immediate appeal of
any “final decision with respect to an arbitration,” regardless
of whether the decision is favorable or hostile to arbitration.
And as petitioners and respondent agree, the term “final de-
cision” has a well-developed and longstanding meaning. It
is a decision that “ ‘ends the litigation on the merits and
leaves nothing more for the court to do but execute the judg-
ment.’ ” Digital Equipment Corp. v. Desktop Direct, Inc.,
511 U. S. 863, 867 (1994), and Coopers & Lybrand v. Livesay,
437 U. S. 463, 467 (1978) (both quoting Catlin v. United
States, 324 U. S. 229, 233 (1945)). See also St. Louis, I. M. &
S. R. Co. v. Southern Express Co., 108 U. S. 24, 28–29 (1883).
Because the FAA does not define “a final decision with re-
spect to an arbitration” or otherwise suggest that the ordi-
nary meaning of “final decision” should not apply, we accord
the term its well-established meaning. See Evans v. United
States, 504 U. S. 255, 259–260 (1992).

The District Court’s order directed that the dispute be re-
solved by arbitration and dismissed respondent’s claims with
prejudice, leaving the court nothing to do but execute the
judgment. That order plainly disposed of the entire case on
the merits and left no part of it pending before the court.
The FAA does permit parties to arbitration agreements to
bring a separate proceeding in a district court to enter judg-
ment on an arbitration award once it is made (or to vacate
or modify it), but the existence of that remedy does not viti-
ate the finality of the District Court’s resolution of the claims
in the instant proceeding. 9 U. S. C. §§ 9, 10, 11. The Dis-
trict Court’s order was therefore “a final decision with re-
spect to an arbitration” within the meaning of § 16(a)(3), and
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an appeal may be taken.2 See Sears, Roebuck & Co. v.
Mackey, 351 U. S. 427, 431 (1956) (explaining that had the
District Court dismissed all the claims in an action, its deci-
sion would be final and appealable); Catlin, supra, at 236
(noting that had petitioners’ motion to dismiss been granted
and a judgment of dismissal entered, “clearly there would
have been an end of the litigation and appeal would lie . . .”).

Petitioners contend that the phrase “final decision” does
not include an order compelling arbitration and dismissing
the other claims in the action, when that order occurs in an
“embedded” proceeding, such as this one. Brief for Petition-
ers 26. “Embedded” proceedings are simply those actions
involving both a request for arbitration and other claims for
relief. “Independent” proceedings, by contrast, are actions
in which a request to order arbitration is the sole issue be-
fore the court. Those Courts of Appeals attaching signifi-
cance to this distinction hold that an order compelling arbi-
tration in an “independent” proceeding is final within the
meaning of § 16(a)(3), but that such an order in an “embed-
ded” proceeding is not, even if the district court dismisses
the remaining claims.3 Petitioners contend that the distinc-

2 Had the District Court entered a stay instead of a dismissal in this
case, that order would not be appealable. 9 U. S. C. § 16(b)(1). The ques-
tion whether the District Court should have taken that course is not be-
fore us, and we do not address it.

3 The majority of Courts of Appeals have so opined, contrary to the
instant decision of the Court of Appeals for the Eleventh Circuit. See,
e. g., Seacoast Motors of Salisbury, Inc. v. Chrysler Corp., 143 F. 3d 626,
628–629 (CA1 1998); Altman Nursing, Inc. v. Clay Capital Corp., 84 F. 3d
769, 771 (CA5 1996); Napleton v. General Motors Corp., 138 F. 3d 1209,
1212 (CA7 1998); Gammaro v. Thorp Consumer Discount Co., 15 F. 3d 93,
95 (CA8 1994); McCarthy v. Providential Corp., 122 F. 3d 1242, 1244 (CA9
1997). But see Arnold v. Arnold Corp.—Printed Communications for
Business, 920 F. 2d 1269, 1276 (CA6 1990) (order compelling arbitration in
an “embedded” proceeding treated as a final judgment when the District
Court dismissed the action in deference to arbitration and had nothing left
to do but execute the judgment); Armijo v. Prudential Insurance Co. of
America, 72 F. 3d 793, 797 (CA10 1995) (same).
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tion between independent and embedded proceedings and its
consequences for finality were so firmly established at the
time of § 16’s enactment that we should assume Congress
meant to incorporate them into § 16(a)(3). See Brief for
Petitioners 23–26.

We disagree. It does not appear that, at the time of
§ 16(a)(3)’s enactment, the rules of finality were firmly estab-
lished in cases like this one, where the District Court both
ordered arbitration and dismissed the remaining claims.4

We also note that at that time, Courts of Appeals did not
have a uniform approach to finality with respect to orders
directing arbitration in “embedded” proceedings.5 The
term “final decision,” by contrast, enjoys a consistent and
longstanding interpretation. Certainly the plain language
of the statutory text does not suggest that Congress in-
tended to incorporate the rather complex independent/

4 Seacoast Motors of Salisbury, Inc., supra, at 628 (noting in 1998 that
the Court had not before addressed the question whether a district court
order directing arbitration and dismissing the proceedings was a “final
decision” within the meaning of § 16(a)(3)); Napleton, supra, at 1212
(noting in 1998 that the appeal at issue adds an “unfamiliar ingredient”
because the District Court ordered arbitration and dismissed the
proceedings).

5 Cincinnati Gas & Elec. Co. v. Benjamin F. Shaw Co., 706 F. 2d 155,
158 (CA6 1983) (rejecting the argument that because a declaratory judg-
ment and other relief was sought in suit where arbitration was ordered,
order to arbitrate should not be appealable); Howard Elec. & Mechani-
cal Co. v. Frank Briscoe Co., 754 F. 2d 847, 849 (CA9 1985) (plaintiff
brought suit for work performed under contract and then sought arbitra-
tion; order compelling arbitration held appealable). Cf. In re Hops Anti-
trust Litigation, 832 F. 2d 470, 472–473 (CA8 1987) (District Court order
requiring arbitration of some claims before it is not a final appealable order
because other matters remained pending before the court); County of
Durham v. Richards & Assocs., Inc., 742 F. 2d 811, 813, n. 3 (CA4 1984)
(noting that a number of Courts of Appeals have held that an order com-
pelling arbitration may be appealed even when it is entered in the course
of a dispute over the underlying claim). See generally 15B C. Wright, A.
Miller, & E. Cooper, Federal Practice and Procedure § 3914.17, pp. 19–25
(1992).
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embedded distinction, and its consequences for finality, into
§ 16(a)(3). We therefore conclude that where, as here, the
District Court has ordered the parties to proceed to arbitra-
tion, and dismissed all the claims before it, that decision
is “final” within the meaning of § 16(a)(3), and therefore
appealable.

III

We now turn to the question whether Randolph’s agree-
ment to arbitrate is unenforceable because it says nothing
about the costs of arbitration, and thus fails to provide her
protection from potentially substantial costs of pursuing her
federal statutory claims in the arbitral forum. Section 2 of
the FAA provides that “[a] written provision in any maritime
transaction or a contract evidencing a transaction involving
commerce to settle by arbitration a controversy thereafter
arising out of such contract . . . shall be valid, irrevocable,
and enforceable, save upon such grounds as exist at law or
in equity for the revocation of any contract.” 9 U. S. C. § 2.
In considering whether respondent’s agreement to arbitrate
is unenforceable, we are mindful of the FAA’s purpose “to
reverse the longstanding judicial hostility to arbitration
agreements . . . and to place arbitration agreements upon
the same footing as other contracts.” Gilmer v. Interstate/
Johnson Lane Corp., 500 U. S. 20, 24 (1991).

In light of that purpose, we have recognized that fed-
eral statutory claims can be appropriately resolved through
arbitration, and we have enforced agreements to arbitrate
that involve such claims. See, e. g., Rodriguez de Quijas
v. Shearson/American Express, Inc., 490 U. S. 477 (1989)
(Securities Act of 1933); Shearson/American Express Inc. v.
McMahon, 482 U. S. 220 (1987) (Securities Exchange Act of
1934 and Racketeer Influenced and Corrupt Organizations
Act); Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,
Inc., 473 U. S. 614 (1985) (Sherman Act). We have likewise
rejected generalized attacks on arbitration that rest on “sus-
picion of arbitration as a method of weakening the protec-
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tions afforded in the substantive law to would-be complain-
ants.” Rodriguez de Quijas, supra, at 481. These cases
demonstrate that even claims arising under a statute de-
signed to further important social policies may be arbitrated
because “ ‘so long as the prospective litigant effectively may
vindicate [his or her] statutory cause of action in the arbitral
forum,’ ” the statute serves its functions. See Gilmer,
supra, at 28 (quoting Mitsubishi, supra, at 637).

In determining whether statutory claims may be arbi-
trated, we first ask whether the parties agreed to submit
their claims to arbitration, and then ask whether Congress
has evinced an intention to preclude a waiver of judicial rem-
edies for the statutory rights at issue. See Gilmer, supra,
at 26; Mitsubishi, supra, at 628. In this case, it is undis-
puted that the parties agreed to arbitrate all claims relating
to their contract, including claims involving statutory rights.
Nor does Randolph contend that the TILA evinces an inten-
tion to preclude a waiver of judicial remedies. She contends
instead that the arbitration agreement’s silence with respect
to costs and fees creates a “risk” that she will be required
to bear prohibitive arbitration costs if she pursues her claims
in an arbitral forum, and thereby forces her to forgo any
claims she may have against petitioners. Therefore, she ar-
gues, she is unable to vindicate her statutory rights in arbi-
tration. See Brief for Respondent 29–30.

It may well be that the existence of large arbitration costs
could preclude a litigant such as Randolph from effectively
vindicating her federal statutory rights in the arbitral forum.
But the record does not show that Randolph will bear such
costs if she goes to arbitration. Indeed, it contains hardly
any information on the matter.6 As the Court of Appeals

6 In Randolph’s motion for reconsideration in the District Court, she
asserted that “[a]rbitration costs are high” and that she did not have the
resources to arbitrate. But she failed to support this assertion. She first
acknowledged that petitioners had not designated a particular arbitration
association or arbitrator to resolve their dispute. Her subsequent discus-
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recognized, “we lack . . . information about how claimants
fare under Green Tree’s arbitration clause.” 178 F. 3d, at
1158. The record reveals only the arbitration agreement’s
silence on the subject, and that fact alone is plainly insuffi-
cient to render it unenforceable. The “risk” that Randolph
will be saddled with prohibitive costs is too speculative to
justify the invalidation of an arbitration agreement.

To invalidate the agreement on that basis would under-
mine the “liberal federal policy favoring arbitration agree-
ments.” Moses H. Cone Memorial Hospital, 460 U. S., at
24. It would also conflict with our prior holdings that the
party resisting arbitration bears the burden of proving
that the claims at issue are unsuitable for arbitration. See
Gilmer, supra, at 26; McMahon, supra, at 227. We have

sion of costs relied entirely on unfounded assumptions. She stated that
“[f]or the purposes of this discussion, we will assume filing with the
[American Arbitration Association], the filing fee is $500 for claims under
$10,000 and this does not include the cost of the arbitrator or administra-
tive fees.” Randolph relied on, and attached as an exhibit, what appears
to be informational material from the American Arbitration Association
that does not discuss the amount of filing fees. She then noted: “[The
American Arbitration Association] further cites $700 per day as the aver-
age arbitrator’s fee.” For this proposition she cited an article in the Daily
Labor Report, February 15, 1996, published by the Bureau of National
Affairs, entitled Labor Lawyers at ABA Session Debate Role of American
Arbitration Association. Plaintiff ’s Motion for Reconsideration, Record
Doc. No. 53, pp. 8–9. The article contains a stray statement by an associa-
tion executive that the average arbitral fee is $700 per day. Randolph
plainly failed to make any factual showing that the American Arbitration
Association would conduct the arbitration, or that, if it did, she would
be charged the filing fee or arbitrator’s fee that she identified. These
unsupported statements provide no basis on which to ascertain the actual
costs and fees to which she would be subject in arbitration.

In this Court, Randolph’s brief lists fees incurred in cases involving
other arbitrations as reflected in opinions of other Courts of Appeals,
while petitioners’ counsel states that arbitration fees are frequently
waived by petitioners. None of this information affords a sufficient basis
for concluding that Randolph would in fact have incurred substantial costs
in the event her claim went to arbitration.
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held that the party seeking to avoid arbitration bears the
burden of establishing that Congress intended to preclude
arbitration of the statutory claims at issue. See Gilmer,
supra; McMahon, supra. Similarly, we believe that where,
as here, a party seeks to invalidate an arbitration agreement
on the ground that arbitration would be prohibitively expen-
sive, that party bears the burden of showing the likelihood
of incurring such costs. Randolph did not meet that burden.
How detailed the showing of prohibitive expense must be
before the party seeking arbitration must come forward with
contrary evidence is a matter we need not discuss; for in
this case neither during discovery nor when the case was
presented on the merits was there any timely showing at all
on the point. The Court of Appeals therefore erred in de-
ciding that the arbitration agreement’s silence with respect
to costs and fees rendered it unenforceable.7

The judgment of the Court of Appeals is affirmed in part
and reversed in part.

It is so ordered.

Justice Ginsburg, with whom Justice Stevens and
Justice Souter join, and with whom Justice Breyer joins
as to Parts I and III, concurring in part and dissenting in
part.

I

I join Part II of the Court’s opinion, which holds that the
District Court’s order, dismissing all the claims before it, was
a “final,” and therefore immediately appealable, decision.
Ante, at 84–89. On the matter the Court airs in Part III,

7 We decline to reach respondent’s argument that we may affirm the
Court of Appeals’ conclusion that the arbitration agreement is unenforce-
able on the alternative ground that the agreement precludes respondent
from bringing her claims under the TILA as a class action. See Brief for
Respondent 39–48. The Court of Appeals did not pass on this question,
and we need not decide here issues not decided below. Roberts v. Galen
of Va., Inc., 525 U. S. 249 (1999) (per curiam).
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ante, at 89–92—allocation of the costs of arbitration—I
would not rule definitively. Instead, I would vacate the
Eleventh Circuit’s decision, which dispositively declared the
arbitration clause unenforceable, and remand the case for
closer consideration of the arbitral forum’s accessibility.

II

The Court today deals with a “who pays” question, spe-
cifically, who pays for the arbitral forum. The Court holds
that Larketta Randolph bears the burden of demonstrating
that the arbitral forum is financially inaccessible to her. Es-
sentially, the Court requires a party, situated as Randolph
is, either to submit to arbitration without knowing who will
pay for the forum or to demonstrate up front that the costs,
if imposed on her, will be prohibitive. Ante, at 91–92. As
I see it, the case in its current posture is not ripe for such
a disposition.

The Court recognizes that “the existence of large arbitra-
tion costs could preclude a litigant such as Randolph from
effectively vindicating her federal statutory rights in the
arbitral forum.” Ante, at 90. But, the Court next deter-
mines, “the party resisting arbitration bears the burden of
proving that the claims at issue are unsuitable for arbitra-
tion” and “Randolph did not meet that burden.” Ante, at
91, 92. In so ruling, the Court blends two discrete inquiries:
First, is the arbitral forum adequate to adjudicate the claims
at issue; second, is that forum accessible to the party resist-
ing arbitration.

Our past decisions deal with the first question, the ade-
quacy of the arbitral forum to adjudicate various statutory
claims. See, e. g., Gilmer v. Interstate/Johnson Lane Corp.,
500 U. S. 20 (1991) (Age Discrimination in Employment Act
claims are amenable to arbitration); Shearson/American
Express Inc. v. McMahon, 482 U. S. 220 (1987) (Claims
under Racketeer Influenced and Corrupt Organizations Act
and Securities Exchange Act are amenable to arbitration).
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These decisions hold that the party resisting arbitration
bears the burden of establishing the inadequacy of the arbi-
tral forum for adjudication of claims of a particular genre.
See Gilmer, 500 U. S., at 26; McMahon, 482 U. S., at 227. It
does not follow like the night the day, however, that the
party resisting arbitration should also bear the burden of
showing that the arbitral forum would be financially inacces-
sible to her.

The arbitration agreement at issue is contained in a form
contract drawn by a commercial party and presented to an
individual consumer on a take-it-or-leave-it basis. The case
on which the Court dominantly relies, Gilmer, also involved
a nonnegotiated arbitration clause. But the “who pays”
question presented in this case did not arise in Gilmer.
Under the rules that governed in Gilmer—those of the New
York Stock Exchange—it was the standard practice for secu-
rities industry parties, arbitrating employment disputes, to
pay all of the arbitrators’ fees. See Cole v. Burns Int’l Se-
curity Servs., 105 F. 3d 1465, 1483 (CADC 1997). Regarding
that practice, the Court of Appeals for the District of Colum-
bia Circuit recently commented:

“[I]n Gilmer, the Supreme Court endorsed a system
of arbitration in which employees are not required to
pay for the arbitrator assigned to hear their statutory
claims. There is no reason to think that the Court
would have approved arbitration in the absence of this
arrangement. Indeed, we are unaware of any situation
in American jurisprudence in which a beneficiary of a
federal statute has been required to pay for the services
of the judge assigned to hear her or his case.” Id., at
1484.

III

The form contract in this case provides no indication of
the rules under which arbitration will proceed or the costs a
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consumer is likely to incur in arbitration.1 Green Tree,
drafter of the contract, could have filled the void by spec-
ifying, for instance, that arbitration would be governed by
the rules of the American Arbitration Association (AAA).
Under the AAA’s Consumer Arbitration Rules, consumers in
small-claims arbitration incur no filing fee and pay only $125
of the total fees charged by the arbitrator. All other fees
and costs are to be paid by the business party. Brief for
American Arbitration Association as Amicus Curiae 15–16.
Other national arbitration organizations have developed sim-
ilar models for fair cost and fee allocation.2 It may be that
in this case, as in Gilmer, there is a standard practice on
arbitrators’ fees and expenses, one that fills the blank space
in the arbitration agreement. Counsel for Green Tree of-
fered a hint in that direction. See Tr. of Oral Arg. 26
(“Green Tree does pay [arbitration] costs in a lot of
instances . . . .”). But there is no reliable indication in this
record that Randolph’s claim will be arbitrated under any
consumer-protective fee arrangement.

1 In Alabama, as in most States, courts interpret a contract’s silence
(about arbitration fees and costs) according to “usage or custom.” Green
Tree Financial Corp. of Ala. v. Wampler, 749 So. 2d 409, 415 (Ala. 1999);
see also Restatement (Second) of Contracts § 204, Comment d (1979)
(where an essential term is missing, “the court should supply a term which
comports with community standards of fairness and policy”). Cf. First
Options of Chicago, Inc. v. Kaplan, 514 U. S. 938, 944 (1995) (courts should
generally apply state contract law principles when deciding whether
parties agreed to arbitrate a certain matter); Mastrobuono v. Shearson
Lehman Hutton, Inc., 514 U. S. 52, 62–64, and n. 9 (1995) (interpreting
arbitration clause according to New York and Illinois law).

2 They include National Arbitration Forum provisions that limit small-
claims consumer costs to between $49 and $175 and a National Consumer
Disputes Advisory Committee protocol recommending that consumer costs
be limited to a reasonable amount. National Arbitration Forum, Code
of Procedure, App. C, Fee Schedule (July 1, 2000); National Consumer
Disputes Advisory Committee, Consumer Due Process Protocol, Prin-
ciple 6, Comment (Apr. 17, 1998), http://www.adr.org/education/education/
consumer_protocol.html.
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As a repeat player in the arbitration required by its form
contract, Green Tree has superior information about the cost
to consumers of pursuing arbitration. Cf. Raleigh v. Illi-
nois Dept. of Revenue, 530 U. S. 15, 21 (2000) (“the very fact
that the burden of proof has often been placed on the tax-
payer [to disprove tax liability] . . . reflects several compel-
ling rationales . . . [including] the taxpayer’s readier access
to the relevant information”); 9 J. Wigmore, Evidence § 2486
(J. Chadbourn rev. ed. 1981) (where fairness so requires, bur-
den of proof of a particular fact may be assigned to “party
who presumably has peculiar means of knowledge” of the
fact); Restatement (Second) of Contracts § 206 (1979) (“In
choosing among the reasonable meanings of . . . [an] agree-
ment or a term thereof, that meaning is generally preferred
which operates against the [drafting] party . . . .”). In these
circumstances, it is hardly clear that Randolph should bear
the burden of demonstrating up front the arbitral forum’s
inaccessibility, or that she should be required to submit to
arbitration without knowing how much it will cost her.

As I see it, the Court has reached out prematurely to re-
solve the matter in the lender’s favor. If Green Tree’s prac-
tice under the form contract with retail installment sales
purchasers resembles that of the employer in Gilmer, Ran-
dolph would be insulated from prohibitive costs. And if the
arbitral forum were in this case financially accessible to Ran-
dolph, there would be no occasion to reach the decision today
rendered by the Court. Before writing a term into the form
contract, as the District of Columbia Circuit did, see Cole,
105 F. 3d, at 1485,3 or leaving cost allocation initially to each
arbitrator, as the Court does, I would remand for clarifica-
tion of Green Tree’s practice.

3 The court interpreted a form contract to arbitrate employment dis-
putes, silent as to costs, to require the employer “to pay all of the arbitra-
tor’s fees necessary for a full and fair resolution of [the discharged employ-
ee’s] statutory claims.” 105 F. 3d, at 1485.
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The Court’s opinion, if I comprehend it correctly, does not
prevent Randolph from returning to court, postarbitration,
if she then has a complaint about cost allocation. If that is
so, the issue reduces to when, not whether, she can be spared
from payment of excessive costs. Neither certainty nor ju-
dicial economy is served by leaving that issue unsettled until
the end of the line.

For the reasons stated, I dissent from the Court’s reversal
of the Eleventh Circuit’s decision on the cost question. I
would instead vacate and remand for further consideration
of the accessibility of the arbitral forum to Randolph.4

4 Randolph alternatively urges affirmance on the ground that the arbi-
tration agreement is unenforceable because it precludes pursuit of her
statutory claim as a class action. But cf. Johnson v. West Suburban Bank,
225 F. 3d 366 (CA3 2000) (holding arbitration clause in short-term loan
agreement enforceable even though it may render class action to pursue
statutory claims unavailable). The class-action issue was properly raised
in the District Court and the Court of Appeals. I do not read the Court’s
opinion to preclude resolution of that question now by the Eleventh Cir-
cuit. Nothing Randolph has so far done in seeking protection against
prohibitive costs forfeits her right to a judicial determination whether her
claim may proceed either in court or in arbitration as a class action.
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BUSH et al. v. GORE et al.

certiorari to the supreme court of florida

No. 00–949. Argued December 11, 2000—Decided December 12, 2000

On December 8, 2000, the Florida Supreme Court ordered, inter alia, that
manual recounts of ballots for the recent Presidential election were
required in all Florida counties where so-called “undervotes” had not
been subject to manual tabulation, and that the manual recounts should
begin at once. Noting the closeness of the election, the court explained
that, on the record before it, there could be no question that there were
uncounted “legal votes”—i. e., those in which there was a clear indica-
tion of the voter’s intent—sufficient to place the results of the election
in doubt. Petitioners, the Republican candidates for President and Vice
President who had been certified as the winners in Florida, filed an
emergency application for a stay of this mandate. On December 9, this
Court granted the stay application, treated it as a petition for a writ of
certiorari, and granted certiorari.

Held: Because it is evident that any recount seeking to meet 3 U. S. C.
§ 5’s December 12 “safe-harbor” date would be unconstitutional under
the Equal Protection Clause, the Florida Supreme Court’s judgment
ordering manual recounts is reversed. The Clause’s requirements
apply to the manner in which the voting franchise is exercised. Having
once granted the right to vote on equal terms, Florida may not, by
later arbitrary and disparate treatment, value one person’s vote over
that of another. See, e. g., Harper v. Virginia Bd. of Elections, 383
U. S. 663, 665. The recount mechanisms implemented in response to
the state court’s decision do not satisfy the minimum requirement for
nonarbitrary treatment of voters. The record shows that the standards
for accepting or rejecting contested ballots might vary not only from
county to county but indeed within a single county from one recount
team to another. In addition, the recounts in three counties were
not limited to so-called undervotes but extended to all of the ballots.
Furthermore, the actual process by which the votes were to be counted
raises further concerns because the court’s order did not specify who
would recount the ballots. Where, as here, a court orders a statewide
remedy, there must be at least some assurance that the rudimentary
requirements of equal treatment and fundamental fairness are satisfied.
The State has not shown that its procedures include the necessary safe-
guards. Upon due consideration of the difficulties identified to this
point, it is obvious that the recount cannot be conducted in compliance
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with the requirements of equal protection and due process without
substantial additional work. The court below has said that the legis-
lature intended the State’s electors to participate fully in the federal
electoral process, as provided in 3 U. S. C. § 5, which requires that any
controversy or contest that is designed to lead to a conclusive selection
of electors be completed by December 12. That date is here, but there
is no recount procedure in place under the state court’s order that com-
ports with minimal constitutional standards.

772 So. 2d 1243, reversed and remanded.

Theodore B. Olson argued the cause for petitioners. With
him on the brief were Douglas R. Cox, Thomas G. Hungar,
Benjamin L. Ginsberg, Michael A. Carvin, Barry Richard,
Miguel A. Estrada, George J. Terwilliger III, Timothy E.
Flanigan, William K. Kelley, John F. Manning, and Bradford
R. Clark. Joseph P. Klock, Jr., argued the cause for Kather-
ine Harris et al., respondents under this Court’s Rule 12.6 in
support of petitioners. With him on the brief were John W.
Little III, Alvin F. Lindsay III, Ricardo M. Martinez-Cid,
and Bill L. Bryant, Jr. Briefs in support of petitioners were
filed by William Kemper Jennings for Glenda Carr et al.; by
Robert A. Destro for Stephen Cruce et al.; and by George S.
LeMieux and Frederick J. Springer for John E. Thrasher,
all respondents under this Court’s Rule 12.6.

David Boies argued the cause for respondents Gore et al.
With him on the brief were Laurence H. Tribe, Andrew J.
Pincus, Thomas C. Goldstein, Jonathan S. Massey, Kendall
Coffey, and Peter J. Rubin.*

*Briefs of amici curiae urging reversal were filed for the State of
Alabama by Bill Pryor, Attorney General, and Charles B. Campbell, Scott
L. Rouse, and A. Vernon Barnett IV, Assistant Attorneys General; for
the Florida House of Representatives et al. by Charles Fried, Einer El-
hauge, and Roger J. Magnuson; for William H. Haynes et al. by Jay Alan
Sekulow, Thomas P. Monaghan, Stuart J. Roth, Colby M. May, James M.
Henderson, Sr., David A. Cortman, Griffin B. Bell, Paul D. Clement, and
Jeffrey S. Bucholtz.

Briefs of amici curiae urging affirmance were filed for the Brennan
Center for Justice at New York University School of Law by Burt Neu-
borne; and for Robert A. Butterworth, Attorney General of Florida, by
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I

On December 8, 2000, the Supreme Court of Florida or-
dered that the Circuit Court of Leon County tabulate by
hand 9,000 ballots in Miami-Dade County. It also ordered
the inclusion in the certified vote totals of 215 votes iden-
tified in Palm Beach County and 168 votes identified in
Miami-Dade County for Vice President Albert Gore, Jr., and
Senator Joseph Lieberman, Democratic candidates for Presi-
dent and Vice President. The State Supreme Court noted
that petitioner George W. Bush asserted that the net gain
for Vice President Gore in Palm Beach County was 176
votes, and directed the Circuit Court to resolve that dispute
on remand. Gore v. Harris, 772 So. 2d 1243, 1248, n. 6. The
court further held that relief would require manual recounts
in all Florida counties where so-called “undervotes” had not
been subject to manual tabulation. The court ordered all
manual recounts to begin at once. Governor Bush and Rich-
ard Cheney, Republican candidates for President and Vice
President, filed an emergency application for a stay of this
mandate. On December 9, we granted the application,
treated the application as a petition for a writ of certiorari,
and granted certiorari. Post, p. 1046.

The proceedings leading to the present controversy are
discussed in some detail in our opinion in Bush v. Palm
Beach County Canvassing Bd., ante, p. 70 (per curiam)
(Bush I). On November 8, 2000, the day following the Pres-
idential election, the Florida Division of Elections reported
that petitioner Bush had received 2,909,135 votes, and re-
spondent Gore had received 2,907,351 votes, a margin of

Mr. Butterworth, pro se, Paul F. Hancock, Deputy Attorney General,
Jason Vail, Assistant Attorney General, and Kimberly J. Tucker.

Briefs of amici curiae were filed for the National Bar Association by
David Earl Honig; for Robert Harris et al. by Bruce J. Terris, Carolyn
Smith Pravlik, Kathleen L. Millian, Sarah A. Adams, and Roger J. Bern-
stein; and for Michael F. Wasserman, pro se.
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1,784 for Governor Bush. Because Governor Bush’s margin
of victory was less than “one-half of a percent . . . of the votes
cast,” an automatic machine recount was conducted under
§ 102.141(4) of the Florida Election Code, the results of which
showed Governor Bush still winning the race but by a dimin-
ished margin. Vice President Gore then sought manual re-
counts in Volusia, Palm Beach, Broward, and Miami-Dade
Counties, pursuant to Florida’s election protest provisions.
Fla. Stat. Ann. § 102.166 (Supp. 2001). A dispute arose con-
cerning the deadline for local county canvassing boards to
submit their returns to the Secretary of State (Secretary).
The Secretary declined to waive the November 14 deadline
imposed by statute. §§ 102.111, 102.112. The Florida Su-
preme Court, however, set the deadline at November 26.
We granted certiorari and vacated the Florida Supreme
Court’s decision, finding considerable uncertainty as to the
grounds on which it was based. Bush I, ante, at 78. On
December 11, the Florida Supreme Court issued a decision
on remand reinstating that date. Palm Beach County Can-
vassing Bd. v. Harris, 772 So. 2d 1273, 1290.

On November 26, the Florida Elections Canvassing Com-
mission certified the results of the election and declared
Governor Bush the winner of Florida’s 25 electoral votes.
On November 27, Vice President Gore, pursuant to Florida’s
contest provisions, filed a complaint in Leon County Circuit
Court contesting the certification. Fla. Stat. Ann. § 102.168
(Supp. 2001). He sought relief pursuant to § 102.168(3)(c),
which provides that “[r]eceipt of a number of illegal votes
or rejection of a number of legal votes sufficient to change
or place in doubt the result of the election” shall be grounds
for a contest. The Circuit Court denied relief, stating that
Vice President Gore failed to meet his burden of proof. He
appealed to the First District Court of Appeal, which certi-
fied the matter to the Florida Supreme Court.

Accepting jurisdiction, the Florida Supreme Court af-
firmed in part and reversed in part. Gore v. Harris, 772
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So. 2d 1243 (2000). The court held that the Circuit Court
had been correct to reject Vice President Gore’s challenge to
the results certified in Nassau County and his challenge to
the Palm Beach County Canvassing Board’s determination
that 3,300 ballots cast in that county were not, in the statu-
tory phrase, “legal votes.”

The Supreme Court held that Vice President Gore had
satisfied his burden of proof under § 102.168(3)(c) with re-
spect to his challenge to Miami-Dade County’s failure to
tabulate, by manual count, 9,000 ballots on which the ma-
chines had failed to detect a vote for President (“under-
votes”). Id., at 1256. Noting the closeness of the election,
the court explained that “[o]n this record, there can be no
question that there are legal votes within the 9,000 un-
counted votes sufficient to place the results of this election
in doubt.” Id., at 1261. A “legal vote,” as determined by
the Supreme Court, is “one in which there is a ‘clear indi-
cation of the intent of the voter.’ ” Id., at 1257. The court
therefore ordered a hand recount of the 9,000 ballots in
Miami-Dade County. Observing that the contest provisions
vest broad discretion in the circuit judge to “provide any
relief appropriate under such circumstances,” § 102.168(8),
the Supreme Court further held that the Circuit Court could
order “the Supervisor of Elections and the Canvassing
Boards, as well as the necessary public officials, in all coun-
ties that have not conducted a manual recount or tabula-
tion of the undervotes . . . to do so forthwith, said tabulation
to take place in the individual counties where the ballots are
located.” Id., at 1262.

The Supreme Court also determined that Palm Beach
County and Miami-Dade County, in their earlier manual re-
counts, had identified a net gain of 215 and 168 legal votes,
respectively, for Vice President Gore. Id., at 1260. Reject-
ing the Circuit Court’s conclusion that Palm Beach County
lacked the authority to include the 215 net votes sub-
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mitted past the November 26 deadline, the Supreme Court
explained that the deadline was not intended to exclude
votes identified after that date through ongoing manual re-
counts. As to Miami-Dade County, the court concluded that
although the 168 votes identified were the result of a partial
recount, they were “legal votes [that] could change the out-
come of the election.” Ibid. The Supreme Court therefore
directed the Circuit Court to include those totals in the certi-
fied results, subject to resolution of the actual vote total from
the Miami-Dade partial recount.

The petition presents the following questions: whether
the Florida Supreme Court established new standards for
resolving Presidential election contests, thereby violating
Art. II, § 1, cl. 2, of the United States Constitution and fail-
ing to comply with 3 U. S. C. § 5, and whether the use of
standardless manual recounts violates the Equal Protection
and Due Process Clauses. With respect to the equal pro-
tection question, we find a violation of the Equal Protection
Clause.

II
A

The closeness of this election, and the multitude of legal
challenges which have followed in its wake, have brought
into sharp focus a common, if heretofore unnoticed, phenome-
non. Nationwide statistics reveal that an estimated 2% of
ballots cast do not register a vote for President for what-
ever reason, including deliberately choosing no candidate
at all or some voter error, such as voting for two candidates
or insufficiently marking a ballot. See Ho, More Than 2M
Ballots Uncounted, AP Online (Nov. 28, 2000); Kelley, Ballot-
ing Problems Not Rare But Only in a Very Close Election
Do Mistakes and Mismarking Make a Difference, Omaha
World-Herald (Nov. 15, 2000). In certifying election results,
the votes eligible for inclusion in the certification are the
votes meeting the properly established legal requirements.
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This case has shown that punchcard balloting machines
can produce an unfortunate number of ballots which are not
punched in a clean, complete way by the voter. After the
current counting, it is likely legislative bodies nationwide
will examine ways to improve the mechanisms and machin-
ery for voting.

B

The individual citizen has no federal constitutional right
to vote for electors for the President of the United States
unless and until the state legislature chooses a statewide
election as the means to implement its power to appoint
members of the electoral college. U. S. Const., Art. II, § 1.
This is the source for the statement in McPherson v.
Blacker, 146 U. S. 1, 35 (1892), that the state legislature’s
power to select the manner for appointing electors is ple-
nary; it may, if it so chooses, select the electors itself, which
indeed was the manner used by state legislatures in several
States for many years after the framing of our Constitution.
Id., at 28–33. History has now favored the voter, and in
each of the several States the citizens themselves vote for
Presidential electors. When the state legislature vests the
right to vote for President in its people, the right to vote
as the legislature has prescribed is fundamental; and one
source of its fundamental nature lies in the equal weight
accorded to each vote and the equal dignity owed to each
voter. The State, of course, after granting the franchise in
the special context of Article II, can take back the power
to appoint electors. See id., at 35 (“ ‘[T]here is no doubt of
the right of the legislature to resume the power at any time,
for it can neither be taken away nor abdicated’ ”) (quoting
S. Rep. No. 395, 43d Cong., 1st Sess., 9 (1874)).

The right to vote is protected in more than the initial allo-
cation of the franchise. Equal protection applies as well to
the manner of its exercise. Having once granted the right
to vote on equal terms, the State may not, by later arbitrary
and disparate treatment, value one person’s vote over that
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of another. See, e. g., Harper v. Virginia Bd. of Elections,
383 U. S. 663, 665 (1966) (“[O]nce the franchise is granted to
the electorate, lines may not be drawn which are inconsistent
with the Equal Protection Clause of the Fourteenth Amend-
ment”). It must be remembered that “the right of suffrage
can be denied by a debasement or dilution of the weight of a
citizen’s vote just as effectively as by wholly prohibiting the
free exercise of the franchise.” Reynolds v. Sims, 377 U. S.
533, 555 (1964).

There is no difference between the two sides of the present
controversy on these basic propositions. Respondents say
that the very purpose of vindicating the right to vote justi-
fies the recount procedures now at issue. The question be-
fore us, however, is whether the recount procedures the
Florida Supreme Court has adopted are consistent with its
obligation to avoid arbitrary and disparate treatment of the
members of its electorate.

Much of the controversy seems to revolve around ballot
cards designed to be perforated by a stylus but which, either
through error or deliberate omission, have not been per-
forated with sufficient precision for a machine to register the
perforations. In some cases a piece of the card—a chad—is
hanging, say, by two corners. In other cases there is no
separation at all, just an indentation.

The Florida Supreme Court has ordered that the intent
of the voter be discerned from such ballots. For purposes
of resolving the equal protection challenge, it is not neces-
sary to decide whether the Florida Supreme Court had the
authority under the legislative scheme for resolving elec-
tion disputes to define what a legal vote is and to mandate a
manual recount implementing that definition. The recount
mechanisms implemented in response to the decisions of
the Florida Supreme Court do not satisfy the minimum re-
quirement for nonarbitrary treatment of voters necessary to
secure the fundamental right. Florida’s basic command for
the count of legally cast votes is to consider the “intent of
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the voter.” 772 So. 2d, at 1262. This is unobjectionable as
an abstract proposition and a starting principle. The prob-
lem inheres in the absence of specific standards to ensure
its equal application. The formulation of uniform rules to
determine intent based on these recurring circumstances is
practicable and, we conclude, necessary.

The law does not refrain from searching for the intent of
the actor in a multitude of circumstances; and in some cases
the general command to ascertain intent is not susceptible
to much further refinement. In this instance, however,
the question is not whether to believe a witness but how to
interpret the marks or holes or scratches on an inanimate
object, a piece of cardboard or paper which, it is said, might
not have registered as a vote during the machine count.
The factfinder confronts a thing, not a person. The search
for intent can be confined by specific rules designed to ensure
uniform treatment.

The want of those rules here has led to unequal evaluation
of ballots in various respects. See id., at 1267 (Wells, C. J.,
dissenting) (“Should a county canvassing board count or not
count a ‘dimpled chad’ where the voter is able to success-
fully dislodge the chad in every other contest on that ballot?
Here, the county canvassing boards disagree”). As seems to
have been acknowledged at oral argument, the standards for
accepting or rejecting contested ballots might vary not only
from county to county but indeed within a single county from
one recount team to another.

The record provides some examples. A monitor in
Miami-Dade County testified at trial that he observed that
three members of the county canvassing board applied dif-
ferent standards in defining a legal vote. 3 Tr. 497, 499
(Dec. 3, 2000). And testimony at trial also revealed that at
least one county changed its evaluative standards during the
counting process. Palm Beach County, for example, began
the process with a 1990 guideline which precluded counting
completely attached chads, switched to a rule that consid-
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ered a vote to be legal if any light could be seen through a
chad, changed back to the 1990 rule, and then abandoned any
pretense of a per se rule, only to have a court order that the
county consider dimpled chads legal. This is not a process
with sufficient guarantees of equal treatment.

An early case in our one-person, one-vote jurisprudence
arose when a State accorded arbitrary and disparate treat-
ment to voters in its different counties. Gray v. Sanders,
372 U. S. 368 (1963). The Court found a constitutional vio-
lation. We relied on these principles in the context of the
Presidential selection process in Moore v. Ogilvie, 394 U. S.
814 (1969), where we invalidated a county-based procedure
that diluted the influence of citizens in larger counties in
the nominating process. There we observed that “[t]he idea
that one group can be granted greater voting strength than
another is hostile to the one man, one vote basis of our repre-
sentative government.” Id., at 819.

The State Supreme Court ratified this uneven treatment.
It mandated that the recount totals from two counties,
Miami-Dade and Palm Beach, be included in the certified
total. The court also appeared to hold sub silentio that the
recount totals from Broward County, which were not com-
pleted until after the original November 14 certification by
the Secretary, were to be considered part of the new certified
vote totals even though the county certification was not
contested by Vice President Gore. Yet each of the counties
used varying standards to determine what was a legal vote.
Broward County used a more forgiving standard than Palm
Beach County, and uncovered almost three times as many
new votes, a result markedly disproportionate to the differ-
ence in population between the counties.

In addition, the recounts in these three counties were not
limited to so-called undervotes but extended to all of the
ballots. The distinction has real consequences. A manual
recount of all ballots identifies not only those ballots which
show no vote but also those which contain more than one,
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the so-called overvotes. Neither category will be counted
by the machine. This is not a trivial concern. At oral argu-
ment, respondents estimated there are as many as 110,000
overvotes statewide. As a result, the citizen whose ballot
was not read by a machine because he failed to vote for a
candidate in a way readable by a machine may still have
his vote counted in a manual recount; on the other hand,
the citizen who marks two candidates in a way discernible
by the machine will not have the same opportunity to have
his vote count, even if a manual examination of the ballot
would reveal the requisite indicia of intent. Furthermore,
the citizen who marks two candidates, only one of which is
discernible by the machine, will have his vote counted even
though it should have been read as an invalid ballot. The
State Supreme Court’s inclusion of vote counts based on
these variant standards exemplifies concerns with the reme-
dial processes that were under way.

That brings the analysis to yet a further equal protection
problem. The votes certified by the court included a partial
total from one county, Miami-Dade. The Florida Supreme
Court’s decision thus gives no assurance that the recounts
included in a final certification must be complete. Indeed,
it is respondents’ submission that it would be consistent
with the rules of the recount procedures to include whatever
partial counts are done by the time of final certification, and
we interpret the Florida Supreme Court’s decision to permit
this. See 772 So. 2d, at 1261–1262, n. 21 (noting “practical
difficulties” may control outcome of election, but certifying
partial Miami-Dade total nonetheless). This accommodation
no doubt results from the truncated contest period estab-
lished by the Florida Supreme Court in Palm Beach County
Canvassing Bd. v. Harris, at respondents’ own urging. The
press of time does not diminish the constitutional concern.
A desire for speed is not a general excuse for ignoring equal
protection guarantees.
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In addition to these difficulties the actual process by which
the votes were to be counted under the Florida Supreme
Court’s decision raises further concerns. That order did
not specify who would recount the ballots. The county can-
vassing boards were forced to pull together ad hoc teams of
judges from various Circuits who had no previous training
in handling and interpreting ballots. Furthermore, while
others were permitted to observe, they were prohibited from
objecting during the recount.

The recount process, in its features here described, is in-
consistent with the minimum procedures necessary to pro-
tect the fundamental right of each voter in the special in-
stance of a statewide recount under the authority of a single
state judicial officer. Our consideration is limited to the
present circumstances, for the problem of equal protection
in election processes generally presents many complexities.

The question before the Court is not whether local entities,
in the exercise of their expertise, may develop different sys-
tems for implementing elections. Instead, we are presented
with a situation where a state court with the power to assure
uniformity has ordered a statewide recount with minimal
procedural safeguards. When a court orders a statewide
remedy, there must be at least some assurance that the rudi-
mentary requirements of equal treatment and fundamental
fairness are satisfied.

Given the Court’s assessment that the recount process
underway was probably being conducted in an unconsti-
tutional manner, the Court stayed the order directing the
recount so it could hear this case and render an expedited
decision. The contest provision, as it was mandated by
the State Supreme Court, is not well calculated to sus-
tain the confidence that all citizens must have in the out-
come of elections. The State has not shown that its proce-
dures include the necessary safeguards. The problem, for
instance, of the estimated 110,000 overvotes has not been
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addressed, although Chief Justice Wells called attention to
the concern in his dissenting opinion. See 772 So. 2d, at
1264, n. 26.

Upon due consideration of the difficulties identified to
this point, it is obvious that the recount cannot be conducted
in compliance with the requirements of equal protection
and due process without substantial additional work. It
would require not only the adoption (after opportunity for
argument) of adequate statewide standards for determining
what is a legal vote, and practicable procedures to imple-
ment them, but also orderly judicial review of any disputed
matters that might arise. In addition, the Secretary has
advised that the recount of only a portion of the ballots re-
quires that the vote tabulation equipment be used to screen
out undervotes, a function for which the machines were
not designed. If a recount of overvotes were also required,
perhaps even a second screening would be necessary. Use
of the equipment for this purpose, and any new software
developed for it, would have to be evaluated for accuracy
by the Secretary, as required by Fla. Stat. Ann. § 101.015
(Supp. 2001).

The Supreme Court of Florida has said that the legisla-
ture intended the State’s electors to “participat[e] fully in
the federal electoral process,” as provided in 3 U. S. C. § 5.
772 So. 2d, at 1289; see also Palm Beach County Canvass-
ing Bd. v. Harris, 772 So. 2d 1220, 1237 (Fla. 2000). That
statute, in turn, requires that any controversy or contest
that is designed to lead to a conclusive selection of electors
be completed by December 12. That date is upon us, and
there is no recount procedure in place under the State
Supreme Court’s order that comports with minimal consti-
tutional standards. Because it is evident that any recount
seeking to meet the December 12 date will be unconstitu-
tional for the reasons we have discussed, we reverse the
judgment of the Supreme Court of Florida ordering a re-
count to proceed.
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Seven Justices of the Court agree that there are consti-
tutional problems with the recount ordered by the Florida
Supreme Court that demand a remedy. See post, at 134
(Souter, J., dissenting); post, at 145–146 (Breyer, J., dis-
senting). The only disagreement is as to the remedy. Be-
cause the Florida Supreme Court has said that the Florida
Legislature intended to obtain the safe-harbor benefits of 3
U. S. C. § 5, Justice Breyer’s proposed remedy—remand-
ing to the Florida Supreme Court for its ordering of a consti-
tutionally proper contest until December 18—contemplates
action in violation of the Florida Election Code, and hence
could not be part of an “appropriate” order authorized by
Fla. Stat. Ann. § 102.168(8) (Supp. 2001).

* * *
None are more conscious of the vital limits on judicial

authority than are the Members of this Court, and none
stand more in admiration of the Constitution’s design to
leave the selection of the President to the people, through
their legislatures, and to the political sphere. When con-
tending parties invoke the process of the courts, however, it
becomes our unsought responsibility to resolve the federal
and constitutional issues the judicial system has been forced
to confront.

The judgment of the Supreme Court of Florida is reversed,
and the case is remanded for further proceedings not incon-
sistent with this opinion.

Pursuant to this Court’s Rule 45.2, the Clerk is directed
to issue the mandate in this case forthwith.

It is so ordered.

Chief Justice Rehnquist, with whom Justice Scalia
and Justice Thomas join, concurring.

We join the per curiam opinion. We write separately be-
cause we believe there are additional grounds that require
us to reverse the Florida Supreme Court’s decision.
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I

We deal here not with an ordinary election, but with an
election for the President of the United States. In Bur-
roughs v. United States, 290 U. S. 534, 545 (1934), we said:

“While presidential electors are not officers or agents
of the federal government (In re Green, 134 U. S. 377,
379 [(1890)]), they exercise federal functions under, and
discharge duties in virtue of authority conferred by,
the Constitution of the United States. The President
is vested with the executive power of the nation. The
importance of his election and the vital character of
its relationship to and effect upon the welfare and safety
of the whole people cannot be too strongly stated.”

Likewise, in Anderson v. Celebrezze, 460 U. S. 780, 794–
795 (1983) (footnote omitted), we said: “[I]n the context of
a Presidential election, state-imposed restrictions implicate
a uniquely important national interest. For the President
and the Vice President of the United States are the only
elected officials who represent all the voters in the Nation.”

In most cases, comity and respect for federalism compel
us to defer to the decisions of state courts on issues of state
law. That practice reflects our understanding that the de-
cisions of state courts are definitive pronouncements of the
will of the States as sovereigns. Cf. Erie R. Co. v. Tomp-
kins, 304 U. S. 64 (1938). Of course, in ordinary cases, the
distribution of powers among the branches of a State’s gov-
ernment raises no questions of federal constitutional law,
subject to the requirement that the government be re-
publican in character. See U. S. Const., Art. IV, § 4. But
there are a few exceptional cases in which the Constitution
imposes a duty or confers a power on a particular branch
of a State’s government. This is one of them. Article II,
§ 1, cl. 2, provides that “[e]ach State shall appoint, in such
Manner as the Legislature thereof may direct,” electors for
President and Vice President. (Emphasis added.) Thus,
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the text of the election law itself, and not just its interpre-
tation by the courts of the States, takes on independent
significance.

In McPherson v. Blacker, 146 U. S. 1 (1892), we explained
that Art. II, § 1, cl. 2, “convey[s] the broadest power of
determination” and “leaves it to the legislature exclusively
to define the method” of appointment. 146 U. S., at 27. A
significant departure from the legislative scheme for appoint-
ing Presidential electors presents a federal constitutional
question.

Title 3 U. S. C. § 5 informs our application of Art. II, § 1,
cl. 2, to the Florida statutory scheme, which, as the Florida
Supreme Court acknowledged, took that statute into ac-
count. Section 5 provides that the State’s selection of elec-
tors “shall be conclusive, and shall govern in the counting
of the electoral votes” if the electors are chosen under laws
enacted prior to election day, and if the selection process
is completed six days prior to the meeting of the electoral
college. As we noted in Bush v. Palm Beach County Can-
vassing Bd., ante, at 78:

“Since § 5 contains a principle of federal law that would
assure finality of the State’s determination if made
pursuant to a state law in effect before the election, a
legislative wish to take advantage of the ‘safe harbor’
would counsel against any construction of the Election
Code that Congress might deem to be a change in the
law.”

If we are to respect the legislature’s Article II powers, there-
fore, we must ensure that postelection state-court actions do
not frustrate the legislative desire to attain the “safe harbor”
provided by § 5.

In Florida, the legislature has chosen to hold statewide
elections to appoint the State’s 25 electors. Importantly,
the legislature has delegated the authority to run the elec-
tions and to oversee election disputes to the Secretary of



531US1 Unit: $$U9 [05-01-02 10:02:37] PAGES PGT: OPIN

114 BUSH v. GORE

Rehnquist, C. J., concurring

State (Secretary), Fla. Stat. Ann. § 97.012(1) (Supp. 2001),
and to state circuit courts, §§ 102.168(1), 102.168(8). Isolated
sections of the code may well admit of more than one in-
terpretation, but the general coherence of the legislative
scheme may not be altered by judicial interpretation so as
to wholly change the statutorily provided apportionment of
responsibility among these various bodies. In any election
but a Presidential election, the Florida Supreme Court can
give as little or as much deference to Florida’s executives as
it chooses, so far as Article II is concerned, and this Court
will have no cause to question the court’s actions. But, with
respect to a Presidential election, the court must be both
mindful of the legislature’s role under Article II in choosing
the manner of appointing electors and deferential to those
bodies expressly empowered by the legislature to carry out
its constitutional mandate.

In order to determine whether a state court has infringed
upon the legislature’s authority, we necessarily must exam-
ine the law of the State as it existed prior to the action of
the court. Though we generally defer to state courts on the
interpretation of state law—see, e. g., Mullaney v. Wilbur,
421 U. S. 684 (1975)—there are of course areas in which the
Constitution requires this Court to undertake an independ-
ent, if still deferential, analysis of state law.

For example, in NAACP v. Alabama ex rel. Patterson,
357 U. S. 449 (1958), it was argued that we were without
jurisdiction because the petitioner had not pursued the cor-
rect appellate remedy in Alabama’s state courts. Petitioner
had sought a state-law writ of certiorari in the Alabama Su-
preme Court when a writ of mandamus, according to that
court, was proper. We found this state-law ground inade-
quate to defeat our jurisdiction because we were “unable to
reconcile the procedural holding of the Alabama Supreme
Court” with prior Alabama precedent. Id., at 456. The
purported state-law ground was so novel, in our independent
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estimation, that “petitioner could not fairly be deemed to
have been apprised of its existence.” Id., at 457.

Six years later we decided Bouie v. City of Columbia, 378
U. S. 347 (1964), in which the state court had held, contrary
to precedent, that the state trespass law applied to black
sit-in demonstrators who had consent to enter private prop-
erty but were then asked to leave. Relying upon NAACP,
we concluded that the South Carolina Supreme Court’s inter-
pretation of a state penal statute had impermissibly broad-
ened the scope of that statute beyond what a fair reading
provided, in violation of due process. See 378 U. S., at 361–
362. What we would do in the present case is precisely par-
allel: hold that the Florida Supreme Court’s interpretation
of the Florida election laws impermissibly distorted them be-
yond what a fair reading required, in violation of Article II.1

This inquiry does not imply a disrespect for state courts
but rather a respect for the constitutionally prescribed role
of state legislatures. To attach definitive weight to the pro-
nouncement of a state court, when the very question at issue
is whether the court has actually departed from the statu-
tory meaning, would be to abdicate our responsibility to en-
force the explicit requirements of Article II.

1 Similarly, our jurisprudence requires us to analyze the “background
principles” of state property law to determine whether there has been a
taking of property in violation of the Takings Clause. That constitutional
guarantee would, of course, afford no protection against state power if our
inquiry could be concluded by a state supreme court holding that state
property law accorded the plaintiff no rights. See Lucas v. South Caro-
lina Coastal Council, 505 U. S. 1003 (1992). In one of our oldest cases,
we similarly made an independent evaluation of state law in order to pro-
tect federal treaty guarantees. In Fairfax’s Devisee v. Hunter’s Lessee,
7 Cranch 603 (1813), we disagreed with the Supreme Court of Appeals of
Virginia that a 1782 state law had extinguished the property interests of
one Denny Fairfax, so that a 1789 ejectment order against Fairfax sup-
ported by a 1785 state law did not constitute a future confiscation under
the 1783 peace treaty with Great Britain. See id., at 623; Hunter v. Fair-
fax’s Devisee, 1 Munf. 218 (Va. 1809).
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II

Acting pursuant to its constitutional grant of authority, the
Florida Legislature has created a detailed, if not perfectly
crafted, statutory scheme that provides for appointment of
Presidential electors by direct election. Fla. Stat. Ann.
§ 103.011 (1992). Under the statute, “[v]otes cast for the ac-
tual candidates for President and Vice President shall be
counted as votes cast for the presidential electors supporting
such candidates.” Ibid. The legislature has designated the
Secretary as the “chief election officer,” with the responsibil-
ity to “[o]btain and maintain uniformity in the application,
operation, and interpretation of the election laws.” Fla.
Stat. Ann. § 97.012 (Supp. 2001). The state legislature has
delegated to county canvassing boards the duties of admin-
istering elections. § 102.141. Those boards are responsible
for providing results to the state Elections Canvassing Com-
mission, comprising the Governor, the Secretary of State,
and the Director of the Division of Elections. § 102.111.
Cf. Boardman v. Esteva, 323 So. 2d 259, 268, n. 5 (1975) (“The
election process . . . is committed to the executive branch of
government through duly designated officials all charged
with specific duties . . . . [The] judgments [of these officials]
are entitled to be regarded by the courts as presumptively
correct . . .”).

After the election has taken place, the canvassing boards
receive returns from precincts, count the votes, and in the
event that a candidate was defeated by 0.5% or less, conduct
a mandatory recount. Fla. Stat. Ann. § 102.141(4) (Supp.
2001). The county canvassing boards must file certified elec-
tion returns with the Department of State by 5 p.m. on the
seventh day following the election. § 102.112(1). The Elec-
tions Canvassing Commission must then certify the results
of the election. § 102.111(1).

The state legislature has also provided mechanisms both
for protesting election returns and for contesting certified
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election results. Section 102.166 governs protests. Any
protest must be filed prior to the certification of election
results by the county canvassing board. § 102.166(4)(b).
Once a protest has been filed, “[t]he county canvassing board
may authorize a manual recount.” § 102.166(4)(c). If a sam-
ple recount conducted pursuant to § 102.166(5) “indicates an
error in the vote tabulation which could affect the outcome
of the election,” the county canvassing board is instructed
to: “(a) Correct the error and recount the remaining pre-
cincts with the vote tabulation system; (b) Request the De-
partment of State to verify the tabulation software; or (c)
Manually recount all ballots,” § 102.166(5). In the event
a canvassing board chooses to conduct a manual recount
of all ballots, § 102.166(7) prescribes procedures for such a
recount.

Contests to the certification of an election, on the other
hand, are controlled by § 102.168. The grounds for contest-
ing an election include “[r]eceipt of a number of illegal votes
or rejection of a number of legal votes sufficient to change
or place in doubt the result of the election.” § 102.168(3)(c).
Any contest must be filed in the appropriate Florida circuit
court, § 102.168(1), and the canvassing board or election
board is the proper party defendant, § 102.168(4). Section
102.168(8) provides that “[t]he circuit judge to whom the con-
test is presented may fashion such orders as he or she deems
necessary to ensure that each allegation in the complaint is
investigated, examined, or checked, to prevent or correct any
alleged wrong, and to provide any relief appropriate under
such circumstances.” In Presidential elections, the contest
period necessarily terminates on the date set by 3 U. S. C.
§ 5 for concluding the State’s “final determination” of elec-
tion controversies.

In its first decision, Palm Beach Canvassing Bd. v. Harris,
772 So. 2d 1220 (2000) (Harris I), the Florida Supreme Court
extended the 7-day statutory certification deadline estab-
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lished by the legislature.2 This modification of the code,
by lengthening the protest period, necessarily shortened
the contest period for Presidential elections. Underlying
the extension of the certification deadline and the short-
changing of the contest period was, presumably, the clear
implication that certification was a matter of significance:
The certified winner would enjoy presumptive validity, mak-
ing a contest proceeding by the losing candidate an uphill
battle. In its latest opinion, however, the court empties
certification of virtually all legal consequence during the
contest, and in doing so departs from the provisions enacted
by the Florida Legislature.

The court determined that canvassing boards’ decisions
regarding whether to recount ballots past the certification
deadline (even the certification deadline established by Har-
ris I) are to be reviewed de novo, although the Election Code
clearly vests discretion whether to recount in the boards, and
sets strict deadlines subject to the Secretary’s rejection of
late tallies and monetary fines for tardiness. See Fla. Stat.
Ann. § 102.112 (Supp. 2001). Moreover, the Florida court
held that all late vote tallies arriving during the contest
period should be automatically included in the certification
regardless of the certification deadline (even the certification
deadline established by Harris I), thus virtually eliminating
both the deadline and the Secretary’s discretion to disregard
recounts that violate it.3

Moreover, the court’s interpretation of “legal vote,” and
hence its decision to order a contest-period recount, plainly
departed from the legislative scheme. Florida statutory law
cannot reasonably be thought to require the counting of im-

2 We vacated that decision and remanded that case; the Florida Supreme
Court reissued the same judgment with a new opinion on December 11,
2000, Palm Beach County Canvassing Bd. v. Harris, 772 So. 2d 1273.

3 Specifically, the Florida Supreme Court ordered the Circuit Court to
include in the certified vote totals those votes identified for Vice President
Gore in Palm Beach County and Miami-Dade County.
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properly marked ballots. Each Florida precinct before elec-
tion day provides instructions on how properly to cast a vote,
Fla. Stat. Ann. § 101.46 (1992); each polling place on elec-
tion day contains a working model of the voting machine it
uses, Fla. Stat. Ann. § 101.5611 (Supp. 2001); and each voting
booth contains a sample ballot, § 101.46. In precincts using
punchcard ballots, voters are instructed to punch out the
ballot cleanly:

“AFTER VOTING, CHECK YOUR BALLOT CARD
TO BE SURE YOUR VOTING SELECTIONS
ARE CLEARLY AND CLEANLY PUNCHED AND
THERE ARE NO CHIPS LEFT HANGING ON
THE BACK OF THE CARD.” Instructions to Voters,
quoted in Brief for Respondent Harris et al. 13, n. 5.

No reasonable person would call it “an error in the vote
tabulation,” Fla. Stat. Ann. § 102.166(5) (Supp. 2001), or a
“rejection of . . . legal votes,” § 102.168(3)(c),4 when electronic
or electromechanical equipment performs precisely in the
manner designed, and fails to count those ballots that are
not marked in the manner that these voting instructions
explicitly and prominently specify. The scheme that the
Florida Supreme Court’s opinion attributes to the legislature
is one in which machines are required to be “capable of cor-
rectly counting votes,” § 101.5606(4), but which nonetheless
regularly produces elections in which legal votes are pre-
dictably not tabulated, so that in close elections manual
recounts are regularly required. This is of course absurd.
The Secretary, who is authorized by law to issue binding in-
terpretations of the Election Code, §§ 97.012, 106.23, rejected
this peculiar reading of the statutes. See DE 00–13 (opinion
of the Division of Elections). The Florida Supreme Court,

4 It is inconceivable that what constitutes a vote that must be counted
under the “error in the vote tabulation” language of the protest phase is
different from what constitutes a vote that must be counted under the
“legal votes” language of the contest phase.
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although it must defer to the Secretary’s interpretations,
see Krivanek v. Take Back Tampa Political Committee, 625
So. 2d 840, 844 (Fla. 1993), rejected her reasonable inter-
pretation and embraced the peculiar one. See Palm Beach
County Canvassing Bd. v. Harris, 772 So. 2d 1273 (2000)
(Harris III).

But as we indicated in our remand of the earlier case, in
a Presidential election the clearly expressed intent of the
legislature must prevail. And there is no basis for reading
the Florida statutes as requiring the counting of improperly
marked ballots, as an examination of the Florida Supreme
Court’s textual analysis shows. We will not parse that anal-
ysis here, except to note that the principal provision of the
Election Code on which it relied, § 101.5614(5), was, as Chief
Justice Wells pointed out in his dissent in Gore v. Harris,
772 So. 2d 1243, 1267 (2000) (Harris II), entirely irrelevant.
The State’s Attorney General (who was supporting the Gore
challenge) confirmed in oral argument here that never before
the present election had a manual recount been conducted
on the basis of the contention that “undervotes” should have
been examined to determine voter intent. Tr. of Oral Arg.
in Bush v. Palm Beach County Canvassing Bd., O. T. 2000,
No. 00–836, pp. 39–40; cf. Broward County Canvassing
Board v. Hogan, 607 So. 2d 508, 509 (Fla. Ct. App. 1992) (de-
nial of recount for failure to count ballots with “hanging
paper chads”). For the court to step away from this estab-
lished practice, prescribed by the Secretary, the state official
charged by the legislature with “responsibility to . . . [o]btain
and maintain uniformity in the application, operation, and
interpretation of the election laws,” § 97.012(1), was to de-
part from the legislative scheme.

III

The scope and nature of the remedy ordered by the Flor-
ida Supreme Court jeopardizes the “legislative wish” to take
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advantage of the safe harbor provided by 3 U. S. C. § 5.
Bush v. Palm Beach County Canvassing Bd., ante, at 78 (per
curiam). December 12, 2000, is the last date for a final de-
termination of the Florida electors that will satisfy § 5. Yet
in the late afternoon of December 8th—four days before this
deadline—the Supreme Court of Florida ordered recounts of
tens of thousands of so-called “undervotes” spread through
64 of the State’s 67 counties. This was done in a search for
elusive—perhaps delusive—certainty as to the exact count
of 6 million votes. But no one claims that these ballots have
not previously been tabulated; they were initially read by
voting machines at the time of the election, and thereafter
reread by virtue of Florida’s automatic recount provi-
sion. No one claims there was any fraud in the election.
The Supreme Court of Florida ordered this additional re-
count under the provision of the Election Code giving
the circuit judge the authority to provide relief that is
“appropriate under such circumstances.” Fla. Stat. Ann.
§ 102.168(8) (Supp. 2001).

Surely when the Florida Legislature empowered the
courts of the State to grant “appropriate” relief, it must have
meant relief that would have become final by the cutoff date
of 3 U. S. C. § 5. In light of the inevitable legal challenges
and ensuing appeals to the Supreme Court of Florida and
petitions for certiorari to this Court, the entire recounting
process could not possibly be completed by that date.
Whereas the majority in the Supreme Court of Florida
stated its confidence that “the remaining undervotes in these
counties can be [counted] within the required time frame,”
772 So. 2d, at 1262, n. 22, it made no assertion that the seem-
ingly inevitable appeals could be disposed of in that time.
Although the Florida Supreme Court has on occasion taken
over a year to resolve disputes over local elections, see, e. g.,
Beckstrom v. Volusia County Canvassing Bd., 707 So. 2d 720
(1998) (resolving contest of sheriff ’s race 16 months after the
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election), it has heard and decided the appeals in the present
case with great promptness. But the federal deadlines for
the Presidential election simply do not permit even such a
shortened process.

As the dissent noted:

“In [the four days remaining], all questionable ballots
must be reviewed by the judicial officer appointed to
discern the intent of the voter in a process open to the
public. Fairness dictates that a provision be made for
either party to object to how a particular ballot is
counted. Additionally, this short time period must
allow for judicial review. I respectfully submit this can-
not be completed without taking Florida’s presidential
electors outside the safe harbor provision, creating the
very real possibility of disenfranchising those nearly
six million voters who are able to correctly cast their
ballots on election day.” 772 So. 2d, at 1269 (opinion of
Wells, C. J.) (footnote omitted).

The other dissenters echoed this concern: “[T]he majority
is departing from the essential requirements of the law by
providing a remedy which is impossible to achieve and which
will ultimately lead to chaos.” Id., at 1273 (Harding, J., dis-
senting, joined by Shaw, J.).

Given all these factors, and in light of the legislative intent
identified by the Florida Supreme Court to bring Florida
within the “safe harbor” provision of 3 U. S. C. § 5, the rem-
edy prescribed by the Supreme Court of Florida cannot be
deemed an “appropriate” one as of December 8. It signifi-
cantly departed from the statutory framework in place on
November 7, and authorized open-ended further proceedings
which could not be completed by December 12, thereby pre-
venting a final determination by that date.

For these reasons, in addition to those given in the per
curiam opinion, we would reverse.
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Justice Stevens, with whom Justice Ginsburg and
Justice Breyer join, dissenting.

The Constitution assigns to the States the primary respon-
sibility for determining the manner of selecting the Presi-
dential electors. See Art. II, § 1, cl. 2. When questions
arise about the meaning of state laws, including election
laws, it is our settled practice to accept the opinions of the
highest courts of the States as providing the final answers.
On rare occasions, however, either federal statutes or the
Federal Constitution may require federal judicial interven-
tion in state elections. This is not such an occasion.

The federal questions that ultimately emerged in this case
are not substantial. Article II provides that “[e]ach State
shall appoint, in such Manner as the Legislature thereof may
direct, a Number of Electors.” Ibid. (emphasis added). It
does not create state legislatures out of whole cloth, but
rather takes them as they come—as creatures born of, and
constrained by, their state constitutions. Lest there be any
doubt, we stated over 100 years ago in McPherson v.
Blacker, 146 U. S. 1, 25 (1892), that “[w]hat is forbidden or
required to be done by a State” in the Article II context “is
forbidden or required of the legislative power under state
constitutions as they exist.” In the same vein, we also ob-
served that “[t]he [State’s] legislative power is the supreme
authority except as limited by the constitution of the State.”
Ibid.; cf. Smiley v. Holm, 285 U. S. 355, 367 (1932).1 The
legislative power in Florida is subject to judicial review pur-

1 “Wherever the term ‘legislature’ is used in the Constitution it is neces-
sary to consider the nature of the particular action in view.” 285 U. S.,
at 366. It is perfectly clear that the meaning of the words “Manner” and
“Legislature” as used in Article II, § 1, parallels the usage in Article I, § 4,
rather than the language in Article V. U. S. Term Limits, Inc. v. Thorn-
ton, 514 U. S. 779, 805 (1995). Article I, § 4, and Article II, § 1, both call
upon legislatures to act in a lawmaking capacity whereas Article V simply
calls on the legislative body to deliberate upon a binary decision. As a
result, petitioners’ reliance on Leser v. Garnett, 258 U. S. 130 (1922), and
Hawke v. Smith (No. 1), 253 U. S. 221 (1920), is misplaced.
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suant to Article V of the Florida Constitution, and nothing
in Article II of the Federal Constitution frees the state legis-
lature from the constraints in the State Constitution that
created it. Moreover, the Florida Legislature’s own deci-
sion to employ a unitary code for all elections indicates that
it intended the Florida Supreme Court to play the same role
in Presidential elections that it has historically played in re-
solving electoral disputes. The Florida Supreme Court’s ex-
ercise of appellate jurisdiction therefore was wholly consist-
ent with, and indeed contemplated by, the grant of authority
in Article II.

It hardly needs stating that Congress, pursuant to 3
U. S. C. § 5, did not impose any affirmative duties upon the
States that their governmental branches could “violate.”
Rather, § 5 provides a safe harbor for States to select elec-
tors in contested elections “by judicial or other methods” es-
tablished by laws prior to the election day. Section 5, like
Article II, assumes the involvement of the state judiciary in
interpreting state election laws and resolving election dis-
putes under those laws. Neither § 5 nor Article II grants
federal judges any special authority to substitute their views
for those of the state judiciary on matters of state law.

Nor are petitioners correct in asserting that the failure of
the Florida Supreme Court to specify in detail the precise
manner in which the “intent of the voter,” Fla. Stat. Ann.
§ 101.5614(5) (Supp. 2001), is to be determined rises to the
level of a constitutional violation.2 We found such a viola-

2 The Florida statutory standard is consistent with the practice of the
majority of States, which apply either an “intent of the voter” standard
or an “impossible to determine the elector’s choice” standard in ballot
recounts. The following States use an “intent of the voter” standard:
Ariz. Rev. Stat. Ann. § 16–645(A) (Supp. 2000) (standard for canvassing
write-in votes); Conn. Gen. Stat. § 9–150a(j) (1999) (standard for absentee
ballots, including three conclusive presumptions); Ind. Code § 3–12–1–1
(1992); Me. Rev. Stat. Ann., Tit. 21–A, § 1(13) (1993); Md. Ann. Code, Art.
33, § 11–302(d) (2000 Supp.) (standard for absentee ballots); Mass. Gen.
Laws § 70E (1991) (applying standard to Presidential primaries); Mich.
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tion when individual votes within the same State were
weighted unequally, see, e. g., Reynolds v. Sims, 377 U. S.
533, 568 (1964), but we have never before called into question
the substantive standard by which a State determines that
a vote has been legally cast. And there is no reason to think
that the guidance provided to the factfinders, specifically the
various canvassing boards, by the “intent of the voter”
standard is any less sufficient—or will lead to results any
less uniform—than, for example, the “beyond a reasonable
doubt” standard employed every day by ordinary citizens in
courtrooms across this country.3

Comp. Laws § 168.799a(3) (Supp. 2000); Mo. Rev. Stat. § 115.453(3) (Cum.
Supp. 1998) (looking to voter’s intent where there is substantial compli-
ance with statutory requirements); Tex. Elec. Code Ann. § 65.009(c) (1986);
Utah Code Ann. § 20A–4–104(5)(b) (Supp. 2000) (standard for write-in
votes), § 20A–4–105(6)(a) (standard for mechanical ballots); Vt. Stat. Ann.,
Tit. 17, § 2587(a) (1982); Va. Code Ann. § 24.2–644(A) (2000); Wash. Rev.
Code § 29.62.180(1) (Supp. 2001) (standard for write-in votes); Wyo. Stat.
Ann. § 22–14–104 (1999). The following States employ a standard in
which a vote is counted unless it is “impossible to determine the elector’s
[or voter’s] choice”: Ala. Code § 11–46–44(c) (1992), Ala. Code § 17–13–2
(1995); Ariz. Rev. Stat. Ann. § 16–610 (1996) (standard for rejecting ballot);
Cal. Elec. Code Ann. § 15154(c) (West Supp. 2000); Colo. Rev. Stat. § 1–7–
309(1) (1999) (standard for paper ballots), § 1–7–508(2) (standard for elec-
tronic ballots); Del. Code Ann., Tit. 15, § 4972(4) (1999); Idaho Code § 34–
1203 (1981); Ill. Comp. Stat., ch. 10, § 5/7–51 (1993) (standard for primar-
ies), § 5/17–16 (standard for general elections); Iowa Code § 49.98 (1999);
Me. Rev. Stat. Ann., Tit. 21–A §§ 696(2)(B), (4) (Supp. 2000); Minn.
Stat. § 204C.22(1) (1992); Mont. Code Ann. § 13–15–202 (1997) (not count-
ing votes if “elector’s choice cannot be determined”); Nev. Rev. Stat.
§ 293.367(d) (1995); N. Y. Elec. Law § 9–112(6) (McKinney 1998); N. C. Gen.
Stat. §§ 163–169(b), 163–170 (1999); N. D. Cent. Code § 16.1–15–01(1) (Supp.
1999); Ohio Rev. Code Ann. § 3505.28 (1994); Okla. Stat., Tit. 26, § 7–127(6)
(1997); Ore. Rev. Stat. § 254.505(1) (1991); S. C. Code Ann. § 7–13–1120
(1977); S. D. Codified Laws § 12–20–7 (1995); Tenn. Code Ann. § 2–7–133(b)
(1994); W. Va. Code § 3–6–5(g) (1999).

3 Cf. Victor v. Nebraska, 511 U. S. 1, 5 (1994) (“The beyond a reasonable
doubt standard is a requirement of due process, but the Constitution nei-
ther prohibits trial courts from defining reasonable doubt nor requires
them to do so”).
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Admittedly, the use of differing substandards for deter-
mining voter intent in different counties employing similar
voting systems may raise serious concerns. Those concerns
are alleviated—if not eliminated—by the fact that a single
impartial magistrate will ultimately adjudicate all objections
arising from the recount process. Of course, as a general
matter, “[t]he interpretation of constitutional principles must
not be too literal. We must remember that the machinery
of government would not work if it were not allowed a little
play in its joints.” Bain Peanut Co. of Tex. v. Pinson, 282
U. S. 499, 501 (1931) (Holmes, J.). If it were otherwise, Flor-
ida’s decision to leave to each county the determination of
what balloting system to employ—despite enormous differ-
ences in accuracy 4—might run afoul of equal protection.
So, too, might the similar decisions of the vast majority of
state legislatures to delegate to local authorities certain deci-
sions with respect to voting systems and ballot design.

Even assuming that aspects of the remedial scheme might
ultimately be found to violate the Equal Protection Clause,
I could not subscribe to the majority’s disposition of the case.
As the majority explicitly holds, once a state legislature de-
termines to select electors through a popular vote, the right
to have one’s vote counted is of constitutional stature. As
the majority further acknowledges, Florida law holds that all
ballots that reveal the intent of the voter constitute valid
votes. Recognizing these principles, the majority nonethe-
less orders the termination of the contest proceeding before
all such votes have been tabulated. Under their own rea-

4 The percentage of nonvotes in this election in counties using a punch-
card system was 3.92%; in contrast, the rate of error under the more mod-
ern optical-scan systems was only 1.43%. Siegel v. LePore, 234 F. 3d 1163,
1202, 1213 (charts C and F) (CA11 2000). Put in other terms, for every
10,000 votes cast, punchcard systems result in 250 more nonvotes than
optical-scan systems. A total of 3,718,305 votes were cast under punch-
card systems, and 2,353,811 votes were cast under optical-scan systems.
Ibid.
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soning, the appropriate course of action would be to remand
to allow more specific procedures for implementing the legis-
lature’s uniform general standard to be established.

In the interest of finality, however, the majority effectively
orders the disenfranchisement of an unknown number of vot-
ers whose ballots reveal their intent—and are therefore legal
votes under state law—but were for some reason rejected
by ballot-counting machines. It does so on the basis of the
deadlines set forth in Title 3 of the United States Code.
Ante, at 110. But, as I have already noted, those provisions
merely provide rules of decision for Congress to follow when
selecting among conflicting slates of electors. Supra, at 124.
They do not prohibit a State from counting what the major-
ity concedes to be legal votes until a bona fide winner is
determined. Indeed, in 1960, Hawaii appointed two slates
of electors and Congress chose to count the one appointed
on January 4, 1961, well after the Title 3 deadlines. See
Josephson & Ross, Repairing the Electoral College, 22 J.
Legis. 145, 166, n. 154 (1996).5 Thus, nothing prevents the
majority, even if it properly found an equal protection viola-
tion, from ordering relief appropriate to remedy that viola-
tion without depriving Florida voters of their right to have
their votes counted. As the majority notes, “[a] desire for
speed is not a general excuse for ignoring equal protection
guarantees.” Ante, at 108.

Finally, neither in this case, nor in its earlier opinion in
Palm Beach County Canvassing Bd. v. Harris, 772 So. 2d
1220 (2000), did the Florida Supreme Court make any sub-

5 Republican electors were certified by the Acting Governor on Novem-
ber 28, 1960. A recount was ordered to begin on December 13, 1960.
Both Democratic and Republican electors met on the appointed day to cast
their votes. On January 4, 1961, the newly elected Governor certified
the Democratic electors. The certification was received by Congress on
January 6, the day the electoral votes were counted. Josephson & Ross,
22 J. Legis., at 166, n. 154.
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stantive change in Florida electoral law.6 Its decisions were
rooted in long-established precedent and were consistent
with the relevant statutory provisions, taken as a whole. It
did what courts do 7—it decided the case before it in light of
the legislature’s intent to leave no legally cast vote un-
counted. In so doing, it relied on the sufficiency of the gen-
eral “intent of the voter” standard articulated by the state
legislature, coupled with a procedure for ultimate review by
an impartial judge, to resolve the concern about disparate
evaluations of contested ballots. If we assume—as I do—
that the members of that court and the judges who would
have carried out its mandate are impartial, its decision does
not even raise a colorable federal question.

What must underlie petitioners’ entire federal assault on
the Florida election procedures is an unstated lack of confi-
dence in the impartiality and capacity of the state judges
who would make the critical decisions if the vote count were
to proceed. Otherwise, their position is wholly without
merit. The endorsement of that position by the majority of
this Court can only lend credence to the most cynical ap-
praisal of the work of judges throughout the land. It is con-
fidence in the men and women who administer the judicial
system that is the true backbone of the rule of law. Time
will one day heal the wound to that confidence that will be
inflicted by today’s decision. One thing, however, is certain.
Although we may never know with complete certainty the
identity of the winner of this year’s Presidential election,

6 When, for example, it resolved the previously unanswered question
whether the word “shall” in Fla. Stat. Ann. § 102.111 (Supp. 2001) or the
word “may” in § 102.112 governs the scope of the Secretary of State’s au-
thority to ignore untimely election returns, it did not “change the law.”
Like any other judicial interpretation of a statute, its opinion was an au-
thoritative interpretation of what the statute’s relevant provisions have
meant since they were enacted. Rivers v. Roadway Express, Inc., 511
U. S. 298, 312–313 (1994).

7 “It is emphatically the province and duty of the judicial department to
say what the law is.” Marbury v. Madison, 1 Cranch 137, 177 (1803).
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the identity of the loser is perfectly clear. It is the Nation’s
confidence in the judge as an impartial guardian of the rule
of law.

I respectfully dissent.

Justice Souter, with whom Justice Breyer joins, and
with whom Justice Stevens and Justice Ginsburg join
as to all but Part III, dissenting.

The Court should not have reviewed either Bush v. Palm
Beach County Canvassing Bd., ante, p. 70 (per curiam), or
this case, and should not have stopped Florida’s attempt to
recount all undervote ballots, see ante, at 102, by issuing a
stay of the Florida Supreme Court’s orders during the period
of this review, see Bush v. Gore, post, at 1046. If this Court
had allowed the State to follow the course indicated by the
opinions of its own Supreme Court, it is entirely possible
that there would ultimately have been no issue requiring our
review, and political tension could have worked itself out in
the Congress following the procedure provided in 3 U. S. C.
§ 15. The case being before us, however, its resolution by
the majority is another erroneous decision.

As will be clear, I am in substantial agreement with the
dissenting opinions of Justice Stevens, Justice Gins-
burg, and Justice Breyer. I write separately only to say
how straightforward the issues before us really are.

There are three issues: whether the State Supreme
Court’s interpretation of the statute providing for a contest
of the state election results somehow violates 3 U. S. C. § 5;
whether that court’s construction of the state statutory pro-
visions governing contests impermissibly changes a state law
from what the State’s legislature has provided, in violation
of Article II, § 1, cl. 2, of the National Constitution; and
whether the manner of interpreting markings on disputed
ballots failing to cause machines to register votes for Presi-
dent (the undervote ballots) violates the equal protection or
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due process guaranteed by the Fourteenth Amendment.
None of these issues is difficult to describe or to resolve.

I

The 3 U. S. C. § 5 issue is not serious. That provision sets
certain conditions for treating a State’s certification of Presi-
dential electors as conclusive in the event that a dispute over
recognizing those electors must be resolved in the Congress
under 3 U. S. C. § 15. Conclusiveness requires selection
under a legal scheme in place before the election, with re-
sults determined at least six days before the date set for
casting electoral votes. But no State is required to conform
to § 5 if it cannot do that (for whatever reason); the sanction
for failing to satisfy the conditions of § 5 is simply loss of
what has been called its “safe harbor.” And even that
determination is to be made, if made anywhere, in the
Congress.

II

The second matter here goes to the State Supreme Court’s
interpretation of certain terms in the state statute govern-
ing election “contests,” Fla. Stat. Ann. § 102.168 (Supp. 2001);
there is no question here about the state court’s interpreta-
tion of the related provisions dealing with the antecedent
process of “protesting” particular vote counts, § 102.166,
which was involved in the previous case, Bush v. Palm Beach
County Canvassing Bd. The issue is whether the judgment
of the State Supreme Court has displaced the state legisla-
ture’s provisions for election contests: is the law as declared
by the court different from the provisions made by the legis-
lature, to which the National Constitution commits responsi-
bility for determining how each State’s Presidential electors
are chosen? See U. S. Const., Art. II, § 1, cl. 2. Bush does
not, of course, claim that any judicial act interpreting a stat-
ute of uncertain meaning is enough to displace the legislative
provision and violate Article II; statutes require interpreta-
tion, which does not without more affect the legislative char-
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acter of a statute within the meaning of the Constitution.
Brief for Petitioner in Bush v. Palm Beach County Canvass-
ing Bd., O. T. 2000, No. 00–836, p. 48, n. 22. What Bush does
argue, as I understand the contention, is that the interpreta-
tion of § 102.168 was so unreasonable as to transcend the ac-
cepted bounds of statutory interpretation, to the point of
being a nonjudicial act and producing new law untethered to
the legislative Act in question.

The starting point for evaluating the claim that the
Florida Supreme Court’s interpretation effectively rewrote
§ 102.168 must be the language of the provision on which
Gore relies to show his right to raise this contest: that the
previously certified result in Bush’s favor was produced by
“rejection of a number of legal votes sufficient to change
or place in doubt the result of the election.” Fla. Stat. Ann.
§ 102.168(3)(c) (Supp. 2001). None of the state court’s inter-
pretations is unreasonable to the point of displacing the leg-
islative enactment quoted. As I will note below, other inter-
pretations were of course possible, and some might have
been better than those adopted by the Florida court’s major-
ity; the two dissents from the majority opinion of that court
and various briefs submitted to us set out alternatives. But
the majority view is in each instance within the bounds of
reasonable interpretation, and the law as declared is consist-
ent with Article II.

1. The statute does not define a “legal vote,” the rejection
of which may affect the election. The State Supreme Court
was therefore required to define it, and in doing that the
court looked to another election statute, § 101.5614(5), deal-
ing with damaged or defective ballots, which contains a pro-
vision that no vote shall be disregarded “if there is a clear
indication of the intent of the voter as determined by the
canvassing board.” The court read that objective of looking
to the voter’s intent as indicating that the legislature prob-
ably meant “legal vote” to mean a vote recorded on a ballot
indicating what the voter intended. Gore v. Harris, 772
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So. 2d 1243, 1256–1257 (2000). It is perfectly true that the
majority might have chosen a different reading. See, e. g.,
Brief for Respondent Harris et al. 10 (defining “legal votes”
as “votes properly executed in accordance with the instruc-
tions provided to all registered voters in advance of the elec-
tion and in the polling places”). But even so, there is no
constitutional violation in following the majority view; Arti-
cle II is unconcerned with mere disagreements about inter-
pretive merits.

2. The Florida court next interpreted “rejection” to deter-
mine what act in the counting process may be attacked in a
contest. Again, the statute does not define the term. The
court majority read the word to mean simply a failure to
count. 772 So. 2d, at 1257. That reading is certainly within
the bounds of common sense, given the objective to give ef-
fect to a voter’s intent if that can be determined. A differ-
ent reading, of course, is possible. The majority might have
concluded that “rejection” should refer to machine malfunc-
tion, or that a ballot should not be treated as “reject[ed]” in
the absence of wrongdoing by election officials, lest contests
be so easy to claim that every election will end up in one.
Cf. id., at 1266 (Wells, C. J., dissenting). There is, however,
nothing nonjudicial in the Florida majority’s more hospita-
ble reading.

3. The same is true about the court majority’s understand-
ing of the phrase “votes sufficient to change or place in
doubt” the result of the election in Florida. The court held
that if the uncounted ballots were so numerous that it was
reasonably possible that they contained enough “legal” votes
to swing the election, this contest would be authorized by
the statute.* While the majority might have thought (as

*When the Florida court ruled, the totals for Bush and Gore were then
less than 1,000 votes apart. One dissent pegged the number of uncounted
votes in question at 170,000. Gore v. Harris, 772 So. 2d 1243, 1272–1273
(2000) (Harding, J., dissenting). Gore’s counsel represented to us that the



531US1 Unit: $$U9 [05-01-02 10:02:37] PAGES PGT: OPIN

133Cite as: 531 U. S. 98 (2000)

Souter, J., dissenting

the trial judge did) that a probability, not a possibility, should
be necessary to justify a contest, that reading is not required
by the statute’s text, which says nothing about probability.
Whatever people of good will and good sense may argue
about the merits of the Florida court’s reading, there is no
warrant for saying that it transcends the limits of reasonable
statutory interpretation to the point of supplanting the stat-
ute enacted by the “legislature” within the meaning of Arti-
cle II.

In sum, the interpretations by the Florida court raise no
substantial question under Article II. That court engaged
in permissible construction in determining that Gore had in-
stituted a contest authorized by the state statute, and it pro-
ceeded to direct the trial judge to deal with that contest
in the exercise of the discretionary powers generously con-
ferred by Fla. Stat. Ann. § 102.168(8) (Supp. 2001), to “fashion
such orders as he or she deems necessary to ensure that each
allegation in the complaint is investigated, examined, or
checked, to prevent or correct any alleged wrong, and to pro-
vide any relief appropriate under such circumstances.” As
Justice Ginsburg has persuasively explained in her own
dissenting opinion, our customary respect for state interpre-
tations of state law counsels against rejection of the Florida
court’s determinations in this case.

III
It is only on the third issue before us that there is a meri-

torious argument for relief, as this Court’s per curiam opin-
ion recognizes. It is an issue that might well have been
dealt with adequately by the Florida courts if the state pro-
ceedings had not been interrupted, and if not disposed of at
the state level it could have been considered by the Congress
in any electoral vote dispute. But because the course of

relevant figure is approximately 60,000, Tr. of Oral Arg. 62, the number of
ballots in which no vote for President was recorded by the machines.
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state proceedings has been interrupted, time is short, and
the issue is before us, I think it sensible for the Court to
address it.

Petitioners have raised an equal protection claim (or, alter-
natively, a due process claim, see generally Logan v. Zim-
merman Brush Co., 455 U. S. 422 (1982)), in the charge that
unjustifiably disparate standards are applied in different
electoral jurisdictions to otherwise identical facts. It is true
that the Equal Protection Clause does not forbid the use of
a variety of voting mechanisms within a jurisdiction, even
though different mechanisms will have different levels of ef-
fectiveness in recording voters’ intentions; local variety can
be justified by concerns about cost, the potential value of
innovation, and so on. But evidence in the record here sug-
gests that a different order of disparity obtains under rules
for determining a voter’s intent that have been applied (and
could continue to be applied) to identical types of ballots used
in identical brands of machines and exhibiting identical phys-
ical characteristics (such as “hanging” or “dimpled” chads).
See, e. g., Tr. 238–242 (Dec. 2–3, 2000) (testimony of Palm
Beach County Canvassing Board Chairman Judge Charles
Burton describing varying standards applied to imperfectly
punched ballots in Palm Beach County during precertifica-
tion manual recount); id., at 497–500 (similarly describing
varying standards applied in Miami-Dade County); Tr. of
Hearing 8–10 (Dec. 8, 2000) (soliciting from county canvass-
ing boards proposed protocols for determining voters’ intent
but declining to provide a precise, uniform standard). I can
conceive of no legitimate state interest served by these dif-
fering treatments of the expressions of voters’ fundamental
rights. The differences appear wholly arbitrary.

In deciding what to do about this, we should take account
of the fact that electoral votes are due to be cast in six days.
I would therefore remand the case to the courts of Florida
with instructions to establish uniform standards for evaluat-
ing the several types of ballots that have prompted differing
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treatments, to be applied within and among counties when
passing on such identical ballots in any further recounting
(or successive recounting) that the courts might order.

Unlike the majority, I see no warrant for this Court to
assume that Florida could not possibly comply with this re-
quirement before the date set for the meeting of electors,
December 18. Although one of the dissenting justices of the
State Supreme Court estimated that disparate standards po-
tentially affected 170,000 votes, Gore v. Harris, 772 So. 2d,
at 1272–1273, the number at issue is significantly smaller.
The 170,000 figure apparently represents all uncounted
votes, both undervotes (those for which no Presidential
choice was recorded by a machine) and overvotes (those re-
jected because of votes for more than one candidate). Tr. of
Oral Arg. 61–62. But as Justice Breyer has pointed out,
no showing has been made of legal overvotes uncounted, and
counsel for Gore made an uncontradicted representation to
the Court that the statewide total of undervotes is about
60,000. Id., at 62. To recount these manually would be a
tall order, but before this Court stayed the effort to do that
the courts of Florida were ready to do their best to get that
job done. There is no justification for denying the State the
opportunity to try to count all disputed ballots now.

I respectfully dissent.

Justice Ginsburg, with whom Justice Stevens joins,
and with whom Justice Souter and Justice Breyer join
as to Part I, dissenting.

I

The Chief Justice acknowledges that provisions of Flor-
ida’s Election Code “may well admit of more than one inter-
pretation.” Ante, at 114 (concurring opinion). But instead
of respecting the state high court’s province to say what the
State’s Election Code means, The Chief Justice maintains
that Florida’s Supreme Court has veered so far from the or-
dinary practice of judicial review that what it did cannot
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properly be called judging. My colleagues have offered a
reasonable construction of Florida’s law. Their construction
coincides with the view of one of Florida’s seven Supreme
Court justices. Gore v. Harris, 772 So. 2d 1243, 1264–1270
(Fla. 2000) (Wells, C. J., dissenting); Palm Beach County
Canvassing Bd. v. Harris, 772 So. 2d 1273, 1291–1292 (Fla.
2000) (on remand) (confirming, 6 to 1, the construction of
Florida law advanced in Gore). I might join The Chief
Justice were it my commission to interpret Florida law.
But disagreement with the Florida court’s interpretation of
its own State’s law does not warrant the conclusion that the
justices of that court have legislated. There is no cause here
to believe that the members of Florida’s high court have
done less than “their mortal best to discharge their oath
of office,” Sumner v. Mata, 449 U. S. 539, 549 (1981), and
no cause to upset their reasoned interpretation of Florida
law.

This Court more than occasionally affirms statutory, and
even constitutional, interpretations with which it disagrees.
For example, when reviewing challenges to administrative
agencies’ interpretations of laws they implement, we defer
to the agencies unless their interpretation violates “the
unambiguously expressed intent of Congress.” Chevron
U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837, 843 (1984). We do so in the face of the declaration
in Article I of the United States Constitution that “All legis-
lative Powers herein granted shall be vested in a Congress
of the United States.” Surely the Constitution does not call
upon us to pay more respect to a federal administrative
agency’s construction of federal law than to a state high
court’s interpretation of its own State’s law. And not un-
commonly, we let stand state-court interpretations of federal
law with which we might disagree. Notably, in the habeas
context, the Court adheres to the view that “there is ‘no
intrinsic reason why the fact that a man is a federal judge
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should make him more competent, or conscientious, or
learned with respect to [federal law] than his neighbor in the
state courthouse.’ ” Stone v. Powell, 428 U. S. 465, 494, n. 35
(1976) (quoting Bator, Finality in Criminal Law and Federal
Habeas Corpus for State Prisoners, 76 Harv. L. Rev. 441, 509
(1963)); see O’Dell v. Netherland, 521 U. S. 151, 156 (1997)
(“[T]he Teague doctrine validates reasonable, good-faith in-
terpretations of existing precedents made by state courts
even though they are shown to be contrary to later deci-
sions.”) (citing Butler v. McKellar, 494 U. S. 407, 414 (1990));
O’Connor, Trends in the Relationship Between the Federal
and State Courts from the Perspective of a State Court
Judge, 22 Wm. & Mary L. Rev. 801, 813 (1981) (“There is no
reason to assume that state court judges cannot and will not
provide a ‘hospitable forum’ in litigating federal constitu-
tional questions.”).

No doubt there are cases in which the proper application
of federal law may hinge on interpretations of state law.
Unavoidably, this Court must sometimes examine state law
in order to protect federal rights. But we have dealt with
such cases ever mindful of the full measure of respect we
owe to interpretations of state law by a State’s highest court.
In the Contract Clause case, General Motors Corp. v.
Romein, 503 U. S. 181 (1992), for example, we said that al-
though “ultimately we are bound to decide for ourselves
whether a contract was made,” the Court “accord[s] respect-
ful consideration and great weight to the views of the State’s
highest court.” Id., at 187 (citing Indiana ex rel. Anderson
v. Brand, 303 U. S. 95, 100 (1938)). And in Central Union
Telephone Co. v. Edwardsville, 269 U. S. 190 (1925), we up-
held the Illinois Supreme Court’s interpretation of a state
waiver rule, even though that interpretation resulted in
the forfeiture of federal constitutional rights. Refusing to
supplant Illinois law with a federal definition of waiver,
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we explained that the state court’s declaration “should bind
us unless so unfair or unreasonable in its application to those
asserting a federal right as to obstruct it.” Id., at 195.1

In deferring to state courts on matters of state law, we
appropriately recognize that this Court acts as an “ ‘out-
side[r]’ lacking the common exposure to local law which
comes from sitting in the jurisdiction.” Lehman Brothers
v. Schein, 416 U. S. 386, 391 (1974). That recognition has
sometimes prompted us to resolve doubts about the meaning
of state law by certifying issues to a State’s highest court,
even when federal rights are at stake. Cf. Arizonans for
Official English v. Arizona, 520 U. S. 43, 79 (1997) (“Warn-
ings against premature adjudication of constitutional ques-
tions bear heightened attention when a federal court is asked
to invalidate a State’s law, for the federal tribunal risks
friction-generating error when it endeavors to construe a
novel state Act not yet reviewed by the State’s highest

1 See also Lucas v. South Carolina Coastal Council, 505 U. S. 1003, 1032,
n. 18 (1992) (South Carolina could defend a regulatory taking “if an objec-
tively reasonable application of relevant precedents [by its courts] would
exclude . . . beneficial uses in the circumstances in which the land is pres-
ently found”); Bishop v. Wood, 426 U. S. 341, 344–345 (1976) (deciding
whether North Carolina had created a property interest cognizable under
the Due Process Clause by reference to state law as interpreted by the
North Carolina Supreme Court). Similarly, in Gurley v. Rhoden, 421
U. S. 200 (1975), a gasoline retailer claimed that due process entitled him
to deduct a state gasoline excise tax in computing the amount of his sales
subject to a state sales tax, on the grounds that the legal incidence of the
excise tax fell on his customers and that he acted merely as a collector of
the tax. The Mississippi Supreme Court held that the legal incidence of
the excise tax fell on petitioner. Observing that “a State’s highest court
is the final judicial arbiter of the meaning of state statutes,” we said that
“[w]hen a state court has made its own definitive determination as to the
operating incidence, . . . [w]e give this finding great weight in determining
the natural effect of a statute, and if it is consistent with the statute’s
reasonable interpretation it will be deemed conclusive.” Id., at 208 (citing
American Oil Co. v. Neill, 380 U. S. 451, 455–456 (1965)).
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court.”). Notwithstanding our authority to decide issues of
state law underlying federal claims, we have used the certi-
fication device to afford state high courts an opportunity to
inform us on matters of their own State’s law because such
restraint “helps build a cooperative judicial federalism.”
Lehman Brothers, 416 U. S., at 391.

Just last Term, in Fiore v. White, 528 U. S. 23 (1999), we
took advantage of Pennsylvania’s certification procedure.
In that case, a state prisoner brought a federal habeas action
claiming that the State had failed to prove an essential ele-
ment of his charged offense in violation of the Due Process
Clause. Id., at 25–26. Instead of resolving the state-law
question on which the federal claim depended, we certified
the question to the Pennsylvania Supreme Court for that
court to “help determine the proper state-law predicate for
our determination of the federal constitutional questions
raised.” Id., at 29; id., at 28 (asking the Pennsylvania Su-
preme Court whether its recent interpretation of the statute
under which Fiore was convicted “was always the statute’s
meaning, even at the time of Fiore’s trial”). The Chief
Justice’s willingness to reverse the Florida Supreme
Court’s interpretation of Florida law in this case is at least
in tension with our reluctance in Fiore even to interpret
Pennsylvania law before seeking instruction from the Penn-
sylvania Supreme Court. I would have thought the “cau-
tious approach” we counsel when federal courts address
matters of state law, Arizonans, 520 U. S., at 77, and our
commitment to “build[ing] cooperative judicial federalism,”
Lehman Brothers, 416 U. S., at 391, demanded greater
restraint.

Rarely has this Court rejected outright an interpretation
of state law by a state high court. Fairfax’s Devisee v.
Hunter’s Lessee, 7 Cranch 603 (1813), NAACP v. Alabama
ex rel. Patterson, 357 U. S. 449 (1958), and Bouie v. City of
Columbia, 378 U. S. 347 (1964), cited by The Chief Justice,
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are three such rare instances. See ante, at 114–115, and
n. 1. But those cases are embedded in historical contexts
hardly comparable to the situation here. Fairfax’s Devisee,
which held that the Virginia Court of Appeals had miscon-
strued its own forfeiture laws to deprive a British subject
of lands secured to him by federal treaties, occurred amidst
vociferous States’ rights attacks on the Marshall Court. G.
Gunther & K. Sullivan, Constitutional Law 61–62 (13th ed.
1997). The Virginia court refused to obey this Court’s Fair-
fax’s Devisee mandate to enter judgment for the British sub-
ject’s successor in interest. That refusal led to the Court’s
pathmarking decision in Martin v. Hunter’s Lessee, 1 Wheat.
304 (1816). Patterson, a case decided three months after
Cooper v. Aaron, 358 U. S. 1 (1958), in the face of Southern
resistance to the civil rights movement, held that the Ala-
bama Supreme Court had irregularly applied its own proce-
dural rules to deny review of a contempt order against the
NAACP arising from its refusal to disclose membership lists.
We said that “our jurisdiction is not defeated if the nonfed-
eral ground relied on by the state court is ‘without any fair
or substantial support.’ ” 357 U. S., at 455 (quoting Ward v.
Board of Commr’s of Love Cty., 253 U. S. 17, 22 (1920)).
Bouie, stemming from a lunch counter “sit-in” at the height
of the civil rights movement, held that the South Carolina
Supreme Court’s construction of its trespass laws—criminal-
izing conduct not covered by the text of an otherwise clear
statute—was “unforeseeable” and thus violated due process
when applied retroactively to the petitioners. 378 U. S., at
350, 354.
The Chief Justice’s casual citation of these cases might

lead one to believe they are part of a larger collection of
cases in which we said that the Constitution impelled us to
train a skeptical eye on a state court’s portrayal of state law.
But one would be hard pressed, I think, to find additional
cases that fit the mold. As Justice Breyer convincingly
explains, see post, at 149–152 (dissenting opinion), this case
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involves nothing close to the kind of recalcitrance by a state
high court that warrants extraordinary action by this Court.
The Florida Supreme Court concluded that counting every
legal vote was the overriding concern of the Florida Legisla-
ture when it enacted the State’s Election Code. The court
surely should not be bracketed with state high courts of the
Jim Crow South.
The Chief Justice says that Article II, by providing that

state legislatures shall direct the manner of appointing elec-
tors, authorizes federal superintendence over the relation-
ship between state courts and state legislatures, and licenses
a departure from the usual deference we give to state-court
interpretations of state law. Ante, at 115 (concurring opin-
ion) (“To attach definitive weight to the pronouncement of a
state court, when the very question at issue is whether the
court has actually departed from the statutory meaning,
would be to abdicate our responsibility to enforce the explicit
requirements of Article II.”). The Framers of our Constitu-
tion, however, understood that in a republican government,
the judiciary would construe the legislature’s enactments.
See U. S. Const., Art. III; The Federalist No. 78 (A. Hamil-
ton). In light of the constitutional guarantee to States of a
“Republican Form of Government,” U. S. Const., Art. IV, § 4,
Article II can hardly be read to invite this Court to disrupt
a State’s republican regime. Yet The Chief Justice today
would reach out to do just that. By holding that Article II
requires our revision of a state court’s construction of state
laws in order to protect one organ of the State from another,
The Chief Justice contradicts the basic principle that a
State may organize itself as it sees fit. See, e. g., Gregory v.
Ashcroft, 501 U. S. 452, 460 (1991) (“Through the structure
of its government, and the character of those who exercise
government authority, a State defines itself as a sovereign.”);
Highland Farms Dairy, Inc. v. Agnew, 300 U. S. 608, 612
(1937) (“How power shall be distributed by a state among its
governmental organs is commonly, if not always, a question
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for the state itself.”).2 Article II does not call for the scru-
tiny undertaken by this Court.

The extraordinary setting of this case has obscured the
ordinary principle that dictates its proper resolution: Federal
courts defer to a state high court’s interpretations of the
State’s own law. This principle reflects the core of federal-
ism, on which all agree. “The Framers split the atom of
sovereignty. It was the genius of their idea that our citizens
would have two political capacities, one state and one federal,
each protected from incursion by the other.” Saenz v. Roe,
526 U. S. 489, 504, n. 17 (1999) (citing U. S. Term Limits, Inc.
v. Thornton, 514 U. S. 779, 838 (1995) (Kennedy, J., concur-
ring)). The Chief Justice’s solicitude for the Florida Leg-
islature comes at the expense of the more fundamental solici-
tude we owe to the legislature’s sovereign. U. S. Const.,
Art. II, § 1, cl. 2 (“Each State shall appoint, in such Manner
as the Legislature thereof may direct,” the electors for Presi-
dent and Vice President (emphasis added)); ante, at 123–124
(Stevens, J., dissenting).3 Were the other Members of this
Court as mindful as they generally are of our system of dual

2 Even in the rare case in which a State’s “manner” of making and con-
struing laws might implicate a structural constraint, Congress, not this
Court, is likely the proper governmental entity to enforce that constraint.
See U. S. Const., Amdt. 12; 3 U. S. C. §§ 1–15; cf. Ohio ex rel. Davis v.
Hildebrant, 241 U. S. 565, 569 (1916) (treating as a nonjusticiable political
question whether use of a referendum to override a congressional district-
ing plan enacted by the state legislature violates Art. I, § 4); Luther v.
Borden, 7 How. 1, 42 (1849).

3 “[B]ecause the Framers recognized that state power and identity were
essential parts of the federal balance, see The Federalist No. 39, the Con-
stitution is solicitous of the prerogatives of the States, even in an other-
wise sovereign federal province. The Constitution . . . grants States cer-
tain powers over the times, places, and manner of federal elections
(subject to congressional revision), Art. I, § 4, cl. 1 . . . , and allows States
to appoint electors for the President, Art. II, § 1, cl. 2.” U. S. Term
Limits, Inc. v. Thornton, 514 U. S. 779, 841–842 (1995) (Kennedy, J.,
concurring).
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sovereignty, they would affirm the judgment of the Florida
Supreme Court.

II

I agree with Justice Stevens that petitioners have not
presented a substantial equal protection claim. Ideally, per-
fection would be the appropriate standard for judging the
recount. But we live in an imperfect world, one in which
thousands of votes have not been counted. I cannot agree
that the recount adopted by the Florida court, flawed as it
may be, would yield a result any less fair or precise than the
certification that preceded that recount. See, e. g., McDon-
ald v. Board of Election Comm’rs of Chicago, 394 U. S. 802,
809 (1969) (even in the context of the right to vote, the State
is permitted to reform “one step at a time”) (citing William-
son v. Lee Optical of Okla., Inc., 348 U. S. 483, 489 (1955)).

Even if there were an equal protection violation, I would
agree with Justice Stevens, Justice Souter, and Jus-
tice Breyer that the Court’s concern about the December
12 date, ante, at 110–111, is misplaced. Time is short in part
because of the Court’s entry of a stay on December 9, several
hours after an able circuit judge in Leon County had begun
to superintend the recount process. More fundamentally,
the Court’s reluctance to let the recount go forward—despite
its suggestion that “[t]he search for intent can be confined by
specific rules designed to ensure uniform treatment,” ante,
at 106—ultimately turns on its own judgment about the prac-
tical realities of implementing a recount, not the judgment
of those much closer to the process.

Equally important, as Justice Breyer explains, post, at
155 (dissenting opinion), the December 12 date for bringing
Florida’s electoral votes into 3 U. S. C. § 5’s safe harbor lacks
the significance the Court assigns it. Were that date to
pass, Florida would still be entitled to deliver electoral votes
Congress must count unless both Houses find that the votes
“ha[d] not been . . . regularly given.” 3 U. S. C. § 15. The
statute identifies other significant dates. See, e. g., § 7 (spec-
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ifying December 18 as the date electors “shall meet and give
their votes”); § 12 (specifying “the fourth Wednesday in De-
cember”—this year, December 27—as the date on which
Congress, if it has not received a State’s electoral votes, shall
request the state secretary of state to send a certified return
immediately). But none of these dates has ultimate signifi-
cance in light of Congress’ detailed provisions for determin-
ing, on “the sixth day of January,” the validity of electoral
votes. § 15.

The Court assumes that time will not permit “orderly judi-
cial review of any disputed matters that might arise.” Ante,
at 110. But no one has doubted the good faith and diligence
with which Florida election officials, attorneys for all sides
of this controversy, and the courts of law have performed
their duties. Notably, the Florida Supreme Court has
produced two substantial opinions within 29 hours of oral
argument. In sum, the Court’s conclusion that a constitu-
tionally adequate recount is impractical is a prophecy the
Court’s own judgment will not allow to be tested. Such an
untested prophecy should not decide the Presidency of the
United States.

I dissent.

Justice Breyer, with whom Justice Stevens and Jus-
tice Ginsburg join except as to Part I–A–1, and with whom
Justice Souter joins as to Part I, dissenting.

The Court was wrong to take this case. It was wrong to
grant a stay. It should now vacate that stay and permit
the Florida Supreme Court to decide whether the recount
should resume.

I

The political implications of this case for the country are
momentous. But the federal legal questions presented, with
one exception, are insubstantial.
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A
1

The majority raises three equal protection problems with
the Florida Supreme Court’s recount order: first, the failure
to include overvotes in the manual recount; second, the fact
that all ballots, rather than simply the undervotes, were re-
counted in some, but not all, counties; and third, the absence
of a uniform, specific standard to guide the recounts. As
far as the first issue is concerned, petitioners presented no
evidence, to this Court or to any Florida court, that a manual
recount of overvotes would identify additional legal votes.
The same is true of the second, and, in addition, the majori-
ty’s reasoning would seem to invalidate any state provision
for a manual recount of individual counties in a statewide
election.

The majority’s third concern does implicate principles of
fundamental fairness. The majority concludes that the
Equal Protection Clause requires that a manual recount be
governed not only by the uniform general standard of the
“clear intent of the voter,” but also by uniform subsidiary
standards (for example, a uniform determination whether
indented, but not perforated, “undervotes” should count).
The opinion points out that the Florida Supreme Court or-
dered the inclusion of Broward County’s undercounted “legal
votes” even though those votes included ballots that were
not perforated but simply “dimpled,” while newly recounted
ballots from other counties will likely include only votes de-
termined to be “legal” on the basis of a stricter standard.
In light of our previous remand, the Florida Supreme Court
may have been reluctant to adopt a more specific standard
than that provided for by the legislature for fear of exceed-
ing its authority under Article II. However, since the use
of different standards could favor one or the other of the
candidates, since time was, and is, too short to permit the
lower courts to iron out significant differences through ordi-
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nary judicial review, and since the relevant distinction was
embodied in the order of the State’s highest court, I agree
that, in these very special circumstances, basic principles of
fairness should have counseled the adoption of a uniform
standard to address the problem. In light of the majority’s
disposition, I need not decide whether, or the extent to
which, as a remedial matter, the Constitution would place
limits upon the content of the uniform standard.

2

Nonetheless, there is no justification for the majority’s
remedy, which is simply to reverse the lower court and halt
the recount entirely. An appropriate remedy would be, in-
stead, to remand this case with instructions that, even at
this late date, would permit the Florida Supreme Court to
require recounting all undercounted votes in Florida, includ-
ing those from Broward, Volusia, Palm Beach, and Miami-
Dade Counties, whether or not previously recounted prior to
the end of the protest period, and to do so in accordance with
a single uniform standard.

The majority justifies stopping the recount entirely on the
ground that there is no more time. In particular, the major-
ity relies on the lack of time for the Secretary of State (Sec-
retary) to review and approve equipment needed to separate
undervotes. But the majority reaches this conclusion in the
absence of any record evidence that the recount could not
have been completed in the time allowed by the Florida Su-
preme Court. The majority finds facts outside of the record
on matters that state courts are in a far better position to
address. Of course, it is too late for any such recount to
take place by December 12, the date by which election dis-
putes must be decided if a State is to take advantage of the
safe harbor provisions of 3 U. S. C. § 5. Whether there is
time to conduct a recount prior to December 18, when the
electors are scheduled to meet, is a matter for the state
courts to determine. And whether, under Florida law, Flor-
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ida could or could not take further action is obviously a mat-
ter for Florida courts, not this Court, to decide. See ante,
at 111 (per curiam).

By halting the manual recount, and thus ensuring that the
uncounted legal votes will not be counted under any stand-
ard, this Court crafts a remedy out of proportion to the as-
serted harm. And that remedy harms the very fairness
interests the Court is attempting to protect. The manual
recount would itself redress a problem of unequal treatment
of ballots. As Justice Stevens points out, see ante, at 126,
and n. 4 (dissenting opinion), the ballots of voters in counties
that use punchcard systems are more likely to be disqualified
than those in counties using optical-scanning systems. Ac-
cording to recent news reports, variations in the undervote
rate are even more pronounced. See Fessenden, No-Vote
Rates Higher in Punch Card Count, N. Y. Times, Dec. 1,
2000, p. A29 (reporting that 0.3% of ballots cast in 30 Florida
counties using optical-scanning systems registered no Presi-
dential vote, in comparison to 1.53% in the 15 counties using
Votomatic punchcard ballots). Thus, in a system that allows
counties to use different types of voting systems, voters al-
ready arrive at the polls with an unequal chance that their
votes will be counted. I do not see how the fact that this
results from counties’ selection of different voting machines
rather than a court order makes the outcome any more fair.
Nor do I understand why the Florida Supreme Court’s re-
count order, which helps to redress this inequity, must be
entirely prohibited based on a deficiency that could easily
be remedied.

B

The remainder of petitioners’ claims, which are the focus
of The Chief Justice’s concurrence, raise no significant fed-
eral questions. I cannot agree that The Chief Justice’s
unusual review of state law in this case, see ante, at 135–143
(Ginsburg, J., dissenting), is justified by reference either to
Art. II, § 1, or to 3 U. S. C. § 5. Moreover, even were such
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review proper, the conclusion that the Florida Supreme
Court’s decision contravenes federal law is untenable.

While conceding that, in most cases, “comity and respect
for federalism compel us to defer to the decisions of state
courts on issues of state law,” the concurrence relies on some
combination of Art. II, § 1, and 3 U. S. C. § 5 to justify its
conclusion that this case is one of the few in which we may
lay that fundamental principle aside. Ante, at 112 (opinion
of Rehnquist, C. J.). The concurrence’s primary foundation
for this conclusion rests on an appeal to plain text: Art. II,
§ 1’s grant of the power to appoint Presidential electors to
the state “Legislature.” Ibid. But neither the text of Arti-
cle II itself nor the only case the concurrence cites that inter-
prets Article II, McPherson v. Blacker, 146 U. S. 1 (1892),
leads to the conclusion that Article II grants unlimited power
to the legislature, devoid of any state constitutional limita-
tions, to select the manner of appointing electors. See id.,
at 41 (specifically referring to state constitutional provision
in upholding state law regarding selection of electors). Nor,
as Justice Stevens points out, have we interpreted the fed-
eral constitutional provision most analogous to Art. II, § 1—
Art. I, § 4—in the strained manner put forth in the concur-
rence. Ante, at 123, and n. 1 (dissenting opinion).

The concurrence’s treatment of § 5 as “inform[ing]” its in-
terpretation of Article II, § 1, cl. 2, ante, at 113 (opinion of
Rehnquist, C. J.), is no more convincing. The Chief Jus-
tice contends that our opinion in Bush v. Palm Beach
County Canvassing Bd., ante, p. 70 (per curiam) (Bush I),
in which we stated that “a legislative wish to take advantage
of [§ 5] would counsel against” a construction of Florida law
that Congress might deem to be a change in law, ante, at 78,
now means that this Court “must ensure that postelection
state-court actions do not frustrate the legislative desire to
attain the ‘safe harbor’ provided by § 5.” Ante, at 113.
However, § 5 is part of the rules that govern Congress’
recognition of slates of electors. Nowhere in Bush I did we
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establish that this Court had the authority to enforce § 5.
Nor did we suggest that the permissive “counsel against”
could be transformed into the mandatory “must ensure.”
And nowhere did we intimate, as the concurrence does here,
that a state-court decision that threatens the safe harbor
provision of § 5 does so in violation of Article II. The con-
currence’s logic turns the presumption that legislatures
would wish to take advantage of § 5’s “safe harbor” provision
into a mandate that trumps other statutory provisions and
overrides the intent that the legislature did express.

But, in any event, the concurrence, having conducted its
review, now reaches the wrong conclusion. It says that “the
Florida Supreme Court’s interpretation of the Florida elec-
tion laws impermissibly distorted them beyond what a fair
reading required, in violation of Article II.” Ante, at 115
(opinion of Rehnquist, C. J.). But what precisely is the
distortion? Apparently, it has three elements. First, the
Florida court, in its earlier opinion, changed the election cer-
tification date from November 14 to November 26. Second,
the Florida court ordered a manual recount of “under-
counted” ballots that could not have been fully completed by
the December 12 “safe harbor” deadline. Third, the Florida
court, in the opinion now under review, failed to give ade-
quate deference to the determinations of canvassing boards
and the Secretary.

To characterize the first element as a “distortion,” how-
ever, requires the concurrence to second-guess the way in
which the state court resolved a plain conflict in the language
of different statutes. Compare Fla. Stat. Ann. § 102.166
(Supp. 2001) (foreseeing manual recounts during the protest
period) with § 102.111 (setting what is arguably too short a
deadline for manual recounts to be conducted); compare
§ 102.112(1) (stating that the Secretary “may” ignore late re-
turns) with § 102.111(1) (stating that the Secretary “shall”
ignore late returns). In any event, that issue no longer has
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any practical importance and cannot justify the reversal of
the different Florida court decision before us now.

To characterize the second element as a “distortion” re-
quires the concurrence to overlook the fact that the inability
of the Florida courts to conduct the recount on time is, in
significant part, a problem of the Court’s own making. The
Florida Supreme Court thought that the recount could be
completed on time, and, within hours, the Florida Circuit
Court was moving in an orderly fashion to meet the deadline.
This Court improvidently entered a stay. As a result, we
will never know whether the recount could have been
completed.

Nor can one characterize the third element as “impermis-
sibl[e] distort[ion]” once one understands that there are two
sides to the opinion’s argument that the Florida Supreme
Court “virtually eliminat[ed] the Secretary’s discretion.”
Ante, at 115, 118 (Rehnquist,C. J., concurring). The Florida
statute in question was amended in 1999 to provide that the
“grounds for contesting an election” include the “rejection of
a number of legal votes sufficient to . . . place in doubt the
result of the election.” Fla. Stat. Ann. §§ 102.168(3), (3)(c)
(Supp. 2001). And the parties have argued about the proper
meaning of the statute’s term “legal vote.” The Secretary
has claimed that a “legal vote” is a vote “properly executed
in accordance with the instructions provided to all registered
voters.” Brief for Respondent Harris et al. 10. On that in-
terpretation, punchcard ballots for which the machines can-
not register a vote are not “legal” votes. Id., at 14. The
Florida Supreme Court did not accept her definition. But it
had a reason. Its reason was that a different provision of
Florida election laws (a provision that addresses damaged or
defective ballots) says that no vote shall be disregarded “if
there is a clear indication of the intent of the voter as deter-
mined by the canvassing board” (adding that ballots should
not be counted “if it is impossible to determine the elector’s
choice”). Fla. Stat. Ann. § 101.5614(5) (Supp. 2001). Given
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this statutory language, certain roughly analogous judicial
precedent, e. g., Darby v. State ex rel. McCollough, 75 So. 411
(Fla. 1917) (per curiam), and somewhat similar determina-
tions by courts throughout the Nation, see cases cited infra,
at 152, the Florida Supreme Court concluded that the term
“legal vote” means a vote recorded on a ballot that clearly
reflects what the voter intended. Gore v. Harris, 772 So. 2d
1243, 1254 (2000). That conclusion differs from the conclu-
sion of the Secretary. But nothing in Florida law requires
the Florida Supreme Court to accept as determinative the
Secretary’s view on such a matter. Nor can one say that the
court’s ultimate determination is so unreasonable as to
amount to a constitutionally “impermissible distort[ion]” of
Florida law.

The Florida Supreme Court, applying this definition, de-
cided, on the basis of the record, that respondents had shown
that the ballots undercounted by the voting machines con-
tained enough “legal votes” to place “the result[s]” of the
election “in doubt.” Since only a few hundred votes sepa-
rated the candidates, and since the “undercounted” ballots
numbered tens of thousands, it is difficult to see how anyone
could find this conclusion unreasonable—however strict the
standard used to measure the voter’s “clear intent.” Nor
did this conclusion “strip” canvassing boards of their discre-
tion. The boards retain their traditional discretionary au-
thority during the protest period. And during the contest
period, as the court stated, “the Canvassing Board’s actions
[during the protest period] may constitute evidence that a
ballot does or does not qualify as a legal vote.” Id., at 1260.
Whether a local county canvassing board’s discretionary
judgment during the protest period not to conduct a manual
recount will be set aside during a contest period depends
upon whether a candidate provides additional evidence that
the rejected votes contain enough “legal votes” to place the
outcome of the race in doubt. To limit the local canvassing
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board’s discretion in this way is not to eliminate that discre-
tion. At the least, one could reasonably so believe.

The statute goes on to provide the Florida circuit judge
with authority to “fashion such orders as he or she deems
necessary to ensure that each allegation . . . is investigated,
examined, or checked, . . . and to provide any relief appro-
priate.” Fla. Stat. Ann. § 102.168(8) (Supp. 2001) (emphasis
added). The Florida Supreme Court did just that. One
might reasonably disagree with the Florida Supreme Court’s
interpretation of these, or other, words in the statute. But
I do not see how one could call its plain language interpreta-
tion of a 1999 statutory change so misguided as no longer to
qualify as judicial interpretation or as a usurpation of the
authority of the state legislature. Indeed, other state courts
have interpreted roughly similar state statutes in similar
ways. See, e. g., In re Election of U. S. Representative for
Second Congressional Dist., 231 Conn. 602, 621, 653 A. 2d
79, 90–91 (1994) (“Whatever the process used to vote and to
count votes, differences in technology should not furnish a
basis for disregarding the bedrock principle that the purpose
of the voting process is to ascertain the intent of the voters”);
Brown v. Carr, 130 W. Va. 455, 460, 43 S. E. 2d 401, 404–405
(1947) (“[W]hether a ballot shall be counted . . . depends on
the intent of the voter . . . . Courts decry any resort to
technical rules in reaching a conclusion as to the intent of
the voter”).

I repeat, where is the “impermissible” distortion?

II

Despite the reminder that this case involves “an election
for the President of the United States,” ante, at 112 (Rehn-
quist, C. J., concurring), no preeminent legal concern, or
practical concern related to legal questions, required this
Court to hear this case, let alone to issue a stay that stopped
Florida’s recount process in its tracks. With one exception,
petitioners’ claims do not ask us to vindicate a constitutional
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provision designed to protect a basic human right. See,
e. g., Brown v. Board of Education, 347 U. S. 483 (1954).
Petitioners invoke fundamental fairness, namely, the need for
procedural fairness, including finality. But with the one
“equal protection” exception, they rely upon law that fo-
cuses, not upon that basic need, but upon the constitutional
allocation of power. Respondents invoke a competing fun-
damental consideration—the need to determine the voter’s
true intent. But they look to state law, not to federal consti-
tutional law, to protect that interest. Neither side claims
electoral fraud, dishonesty, or the like. And the more funda-
mental equal protection claim might have been left to the
state court to resolve if and when it was discovered to have
mattered. It could still be resolved through a remand condi-
tioned upon issuance of a uniform standard; it does not re-
quire reversing the Florida Supreme Court.

Of course, the selection of the President is of fundamental
national importance. But that importance is political, not
legal. And this Court should resist the temptation unneces-
sarily to resolve tangential legal disputes, where doing so
threatens to determine the outcome of the election.

The Constitution and federal statutes themselves make
clear that restraint is appropriate. They set forth a road-
map of how to resolve disputes about electors, even after an
election as close as this one. That roadmap foresees resolu-
tion of electoral disputes by state courts. See 3 U. S. C. § 5
(providing that, where a “State shall have provided, by laws
enacted prior to [election day], for its final determination of
any controversy or contest concerning the appointment of
. . . electors . . . by judicial or other methods,” the subse-
quently chosen electors enter a safe harbor free from con-
gressional challenge). But it nowhere provides for involve-
ment by the United States Supreme Court.

To the contrary, the Twelfth Amendment commits to Con-
gress the authority and responsibility to count electoral
votes. A federal statute, the Electoral Count Act, enacted
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after the close 1876 Hayes-Tilden Presidential election, spec-
ifies that, after States have tried to resolve disputes (through
“judicial” or other means), Congress is the body primarily
authorized to resolve remaining disputes. See Electoral
Count Act of 1887, 24 Stat. 373, 3 U. S. C. §§ 5, 6, and 15.

The legislative history of the Act makes clear its intent to
commit the power to resolve such disputes to Congress,
rather than the courts:

“The two Houses are, by the Constitution, authorized
to make the count of electoral votes. They can only
count legal votes, and in doing so must determine, from
the best evidence to be had, what are legal votes . . . .

. . . . .
“The power to determine rests with the two houses,

and there is no other constitutional tribunal.” H. R.
Rep. No. 1638, 49th Cong., 1st Sess., 2 (1886) (report
submitted by Rep. Caldwell, Select Committee on the
Election of President and Vice-President).

The Member of Congress who introduced the Act added:

“The power to judge of the legality of the votes is a
necessary consequent of the power to count. The exist-
ence of this power is of absolute necessity to the pres-
ervation of the Government. The interests of all the
States in their relations to each other in the Federal
Union demand that the ultimate tribunal to decide
upon the election of President should be a constituent
body, in which the States in their federal relation-
ships and the people in their sovereign capacity should
be represented.” 18 Cong. Rec. 30 (1886) (remarks of
Rep. Caldwell).

“Under the Constitution who else could decide? Who
is nearer to the State in determining a question of vital
importance to the whole union of States than the constit-
uent body upon whom the Constitution has devolved the
duty to count the vote?” Id., at 31.
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The Act goes on to set out rules for the congressional de-
termination of disputes about those votes. If, for example,
a State submits a single slate of electors, Congress must
count those votes unless both Houses agree that the votes
“have not been . . . regularly given.” 3 U. S. C. § 15. If, as
occurred in 1876, a State submits two slates of electors, then
Congress must determine whether a slate has entered the
safe harbor of § 5, in which case its votes will have “conclu-
sive” effect. Ibid. If, as also occurred in 1876, there is con-
troversy about “which of two or more of such State authori-
ties . . . is the lawful tribunal” authorized to appoint electors,
then each House shall determine separately which votes are
“supported by the decision of such State so authorized by its
law.” Ibid. If the two Houses of Congress agree, the votes
they have approved will be counted. If they disagree, then
“the votes of the electors whose appointment shall have been
certified by the executive of the State, under the seal
thereof, shall be counted.” Ibid.

Given this detailed, comprehensive scheme for counting
electoral votes, there is no reason to believe that federal law
either foresees or requires resolution of such a political issue
by this Court. Nor, for that matter, is there any reason to
think that the Constitution’s Framers would have reached a
different conclusion. Madison, at least, believed that allow-
ing the judiciary to choose the Presidential electors “was
out of the question.” Madison, July 25, 1787 (reprinted in
5 Elliot’s Debates on the Federal Constitution 363 (2d ed.
1876)).

The decision by both the Constitution’s Framers and the
1886 Congress to minimize this Court’s role in resolving close
federal Presidential elections is as wise as it is clear. How-
ever awkward or difficult it may be for Congress to resolve
difficult electoral disputes, Congress, being a political body,
expresses the people’s will far more accurately than does an
unelected Court. And the people’s will is what elections
are about.
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Moreover, Congress was fully aware of the danger that
would arise should it ask judges, unarmed with appropriate
legal standards, to resolve a hotly contested Presidential
election contest. Just after the 1876 Presidential election,
Florida, South Carolina, and Louisiana each sent two slates
of electors to Washington. Without these States, Tilden,
the Democrat, had 184 electoral votes, one short of the num-
ber required to win the Presidency. With those States,
Hayes, his Republican opponent, would have had 185. In
order to choose between the two slates of electors, Congress
decided to appoint an electoral commission composed of five
Senators, five Representatives, and five Supreme Court Jus-
tices. Initially the Commission was to be evenly divided be-
tween Republicans and Democrats, with Justice David Davis,
an Independent, to possess the decisive vote. However,
when at the last minute the Illinois Legislature elected Jus-
tice Davis to the United States Senate, the final position on
the Commission was filled by Supreme Court Justice Joseph
P. Bradley.

The Commission divided along partisan lines, and the re-
sponsibility to cast the deciding vote fell to Justice Bradley.
He decided to accept the votes of the Republican electors,
and thereby awarded the Presidency to Hayes.

Justice Bradley immediately became the subject of vocif-
erous attacks. Bradley was accused of accepting bribes, of
being captured by railroad interests, and of an eleventh-hour
change in position after a night in which his house “was sur-
rounded by the carriages” of Republican partisans and rail-
road officials. C. Woodward, Reunion and Reaction 159–160
(1966). Many years later, Professor Bickel concluded that
Bradley was honest and impartial. He thought that “ ‘the
great question’ for Bradley was, in fact, whether Congress
was entitled to go behind election returns or had to accept
them as certified by state authorities,” an “issue of princi-
ple.” The Least Dangerous Branch 185 (1962). Nonethe-
less, Bickel points out, the legal question upon which Justice
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Bradley’s decision turned was not very important in the con-
temporaneous political context. He says that “in the cir-
cumstances the issue of principle was trivial, it was over-
whelmed by all that hung in the balance, and it should not
have been decisive.” Ibid.

For present purposes, the relevance of this history lies in
the fact that the participation in the work of the electoral
commission by five Justices, including Justice Bradley, did
not lend that process legitimacy. Nor did it assure the pub-
lic that the process had worked fairly, guided by the law.
Rather, it simply embroiled Members of the Court in parti-
san conflict, thereby undermining respect for the judicial
process. And the Congress that later enacted the Electoral
Count Act knew it.

This history may help to explain why I think it not only
legally wrong, but also most unfortunate, for the Court sim-
ply to have terminated the Florida recount. Those who cau-
tion judicial restraint in resolving political disputes have de-
scribed the quintessential case for that restraint as a case
marked, among other things, by the “strangeness of the
issue,” its “intractability to principled resolution,” its “sheer
momentousness, . . . which tends to unbalance judicial judg-
ment,” and “the inner vulnerability, the self-doubt of an insti-
tution which is electorally irresponsible and has no earth to
draw strength from.” Id., at 184. Those characteristics
mark this case.

At the same time, as I have said, the Court is not acting
to vindicate a fundamental constitutional principle, such as
the need to protect a basic human liberty. No other strong
reason to act is present. Congressional statutes tend to ob-
viate the need. And, above all, in this highly politicized
matter, the appearance of a split decision runs the risk of
undermining the public’s confidence in the Court itself.
That confidence is a public treasure. It has been built
slowly over many years, some of which were marked by a
Civil War and the tragedy of segregation. It is a vitally
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necessary ingredient of any successful effort to protect basic
liberty and, indeed, the rule of law itself. We run no risk of
returning to the days when a President (responding to this
Court’s efforts to protect the Cherokee Indians) might have
said, “John Marshall has made his decision; now let him
enforce it!” D. Loth, Chief Justice John Marshall and The
Growth of the American Republic 365 (1948). But we do
risk a self-inflicted wound—a wound that may harm not just
the Court, but the Nation.

I fear that in order to bring this agonizingly long election
process to a definitive conclusion, we have not adequately
attended to that necessary “check upon our own exercise of
power,” “our own sense of self-restraint.” United States v.
Butler, 297 U. S. 1, 79 (1936) (Stone, J., dissenting). Justice
Brandeis once said of the Court, “The most important thing
we do is not doing.” Bickel, supra, at 71. What it does
today, the Court should have left undone. I would repair
the damage as best we now can, by permitting the Florida
recount to continue under uniform standards.

I respectfully dissent.
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SOLID WASTE AGENCY OF NORTHERN COOK
COUNTY v. UNITED STATES ARMY CORPS

OF ENGINEERS et al.

certiorari to the united states court of appeals for
the seventh circuit

No. 99–1178. Argued October 31, 2000—Decided January 9, 2001

Petitioner, a consortium of suburban Chicago municipalities, selected as a
solid waste disposal site an abandoned sand and gravel pit with excava-
tion trenches that had evolved into permanent and seasonal ponds. Be-
cause the operation called for filling in some of the ponds, petitioner
contacted federal respondents, including the Army Corps of Engineers
(Corps), to determine if a landfill permit was required under § 404(a) of
the Clean Water Act (CWA), which authorizes the Corps to issue per-
mits allowing the discharge of dredged or fill material into “navigable
waters.” The CWA defines “navigable waters” as “the waters of the
United States,” 33 U. S. C. § 1362(7), and the Corps’ regulations define
such waters to include intrastate waters, “the use, degradation or de-
struction of which could affect interstate or foreign commerce,” 33 CFR
§ 328.3(a)(3). In 1986, the Corps attempted to clarify its jurisdiction,
stating, in what has been dubbed the “Migratory Bird Rule,” that
§ 404(a) extends to intrastate waters that, inter alia, provide habitat for
migratory birds. 51 Fed. Reg. 41217. Asserting jurisdiction over the
instant site pursuant to that Rule, the Corps refused to issue a § 404(a)
permit. When petitioner challenged the Corps’ jurisdiction and the
merits of the permit denial, the District Court granted respondents
summary judgment on the jurisdictional issue. The Seventh Circuit
held that Congress has authority under the Commerce Clause to regu-
late intrastate waters and that the Migratory Bird Rule is a reasonable
interpretation of the CWA.

Held: Title 33 CFR § 328.3(a)(3), as clarified and applied to petitioner’s
site pursuant to the Migratory Bird Rule, exceeds the authority granted
to respondents under § 404(a) of the CWA. Pp. 166–174.

(a) In United States v. Riverside Bayview Homes, Inc., 474 U. S. 121,
this Court held that the Corps had § 404(a) jurisdiction over wetlands
adjacent to a navigable waterway, noting that the term “navigable” is
of “limited import” and that Congress evidenced its intent to “regulate
at least some waters that would not be deemed ‘navigable’ under [that
term’s] classical understanding,” id., at 133. But that holding was
based in large measure upon Congress’ unequivocal acquiescence to, and
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approval of, the Corps’ regulations interpreting the CWA to cover wet-
lands adjacent to navigable waters. See id., at 135–139. The Court
expressed no opinion on the question of the Corps’ authority to reg-
ulate wetlands not adjacent to open water, and the statute’s text will
not allow extension of the Corps’ jurisdiction to such wetlands here.
Pp. 166–168.

(b) The Corps’ original interpretation of the CWA in its 1974 regula-
tions—which emphasized that a water body’s capability of use by the
public for transportation or commerce determines whether it is naviga-
ble—is inconsistent with that which it espouses here, yet respondents
present no persuasive evidence that the Corps mistook Congress’ intent
in 1974. Respondents contend that whatever its original aim, when
Congress amended the CWA in 1977, it approved the more expansive
definition of “navigable waters” found in the Corps’ 1977 regulations.
Specifically, respondents submit that Congress’ failure to pass legisla-
tion that would have overturned the 1977 regulations and the extension
of the Environmental Protection Agency’s jurisdiction in § 404(g) to in-
clude waters “other than” traditional “navigable waters” indicates that
Congress recognized and accepted a broad definition of “navigable
waters” that includes nonnavigable, isolated, intrastate waters. This
Court recognizes congressional acquiescence to administrative interpre-
tations of a statute with extreme care. Failed legislative proposals are
a particularly dangerous ground on which to rest an interpretation of a
prior statute, Central Bank of Denver, N. A. v. First Interstate Bank
of Denver, N. A., 511 U. S. 164, 187, because a bill can be proposed or
rejected for any number of reasons. Here, respondents have failed to
make the necessary showing that Congress’ failure to pass legislation
demonstrates acquiescence to the 1977 regulations or the 1986 Migra-
tory Bird Rule. Section 404(g) is equally unenlightening, for it does
not conclusively determine the construction to be placed on the use of
the term “waters” elsewhere in the CWA. Riverside Bayview Homes,
supra, at 138, n. 11. Pp. 168–172.

(c) Even if § 404(a) were not clear, this Court would not extend defer-
ence to the Migratory Bird Rule under Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837. Where an adminis-
trative interpretation of a statute would raise serious constitutional
problems, the Court will construe the statute to avoid such problems
unless the construction is plainly contrary to Congress’ intent. Edward
J. DeBartolo Corp. v. Florida Gulf Coast Building & Constr. Trades
Council, 485 U. S. 568, 575. The grant of authority to Congress under
the Commerce Clause, though broad, is not unlimited. See, e. g., United
States v. Morrison, 529 U. S. 598. Respondents’ arguments, e. g., that
the Migratory Bird Rule falls within Congress’ power to regulate intra-
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state activities that substantially affect interstate commerce, raise sig-
nificant constitutional questions, yet there is nothing approaching a
clear statement from Congress that it intended § 404(a) to reach an aban-
doned sand and gravel pit such as the one at issue. Permitting respond-
ents to claim federal jurisdiction over ponds and mudflats falling within
the Migratory Bird Rule would also result in a significant impingement
of the States’ traditional and primary power over land and water use.
The Court thus reads the statute as written to avoid such significant
constitutional and federalism questions and rejects the request for ad-
ministrative deference. Pp. 172–174.

191 F. 3d 845, reversed.

Rehnquist, C. J., delivered the opinion of the Court, in which O’Con-
nor, Scalia, Kennedy, and Thomas, JJ., joined. Stevens, J., filed a
dissenting opinion, in which Souter, Ginsburg, and Breyer, JJ., joined,
post, p. 174.

Timothy S. Bishop argued the cause for petitioner. With
him on the briefs were Kaspar J. Stoffelmayr, Sharon
Swingle, and George J. Mannina, Jr.

Deputy Solicitor General Wallace argued the cause for
respondents. With him on the brief for the federal respond-
ents were Solicitor General Waxman, Assistant Attorney
General Schiffer, Malcolm L. Stewart, and John A. Bryson.
Myron M. Cherry filed a brief for respondents Village of
Bartlett et al.*

*Briefs of amici curiae urging reversal were filed for the State of Ala-
bama by Bill Pryor, Attorney General, Alice Ann Byrne, Assistant Attor-
ney General, and Jeffrey S. Sutton; for the American Farm Bureau Feder-
ation et al. by William G. Myers III; for Arid Operations, Inc., by Charles
L. Kaiser; for Cargill, Inc., by Leslie G. Landau, Edgar B. Washburn, and
David M. Ivester; for the Cato Institute et al. by Theodore M. Cooperstein,
William H. Mellor, Clint Bolick, Scott G. Bullock, Timothy Lynch, Rob-
ert A. Levy, and Ronald D. Rotunda; for the Center for the Original In-
tent of the Constitution by Michael P. Farris and Scott W. Somerville; for
the Chamber of Commerce of the United States by Robert R. Gasaway,
Jeffrey B. Clark, Daryl Joseffer, and Robin S. Conrad; for the Claremont
Institute Center for Constitutional Jurisprudence by Edwin Meese III; for
Defenders of Property Rights by Nancie G. Marzulla; for the National
Association of Home Builders by Thomas C. Jackson; for the Nationwide
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Chief Justice Rehnquist delivered the opinion of the
Court.

Section 404(a) of the Clean Water Act (CWA or Act), 86
Stat. 884, as amended, 33 U. S. C. § 1344(a), regulates the dis-
charge of dredged or fill material into “navigable waters.”
The United States Army Corps of Engineers (Corps) has
interpreted § 404(a) to confer federal authority over an
abandoned sand and gravel pit in northern Illinois which pro-
vides habitat for migratory birds. We are asked to decide
whether the provisions of § 404(a) may be fairly extended to
these waters, and, if so, whether Congress could exercise
such authority consistent with the Commerce Clause, U. S.
Const., Art. I, § 8, cl. 3. We answer the first question in the
negative and therefore do not reach the second.

Petitioner, the Solid Waste Agency of Northern Cook
County (SWANCC), is a consortium of 23 suburban Chicago

Public Projects Coalition et al. by Lawrence R. Liebesman; for the Pacific
Legal Foundation et al. by Anne M. Hayes and M. Reed Hopper; for the
Serrano Water District et al. by Virginia S. Albrecht and Stephen J.
Wenderoth; for the Washington Legal Foundation et al. by Mark A. Perry,
Daniel J. Popeo, and Paul D. Kamenar; for the U. S. Conference of Mayors
et al. by Richard Ruda and James I. Crowley; and for James J. Wilson by
Steven A. Steinbach and Gerald A. Feffer.

Briefs of amici curiae urging affirmance were filed for the State of
California et al. by Bill Lockyer, Attorney General of California, Richard
M. Frank, Chief Assistant Attorney General, J. Matthew Rodriguez, Se-
nior Assistant Attorney General, Dennis M. Eagan, Supervising Deputy
Attorney General, and Joseph Barbieri, Deputy Attorney General, and by
the Attorneys General for their respective States as follows: Thomas J.
Miller of Iowa, Andrew Ketterer of Maine, John J. Farmer, Jr., of New
Jersey, W. A. Drew Edmondson of Oklahoma, Hardy Myers of Oregon,
William H. Sorrell of Vermont, and Christine O. Gregoire of Washington;
for the Anti-Defamation League et al. by Martin E. Karlinsky, Steven M.
Freeman, Michael Lieberman, and Elliot M. Mincberg; and for Environ-
mental Defense et al. by Louis R. Cohen and Michael Bean.

Briefs of amici curiae were filed for the American Forest & Paper Asso-
ciation et al. by Russell S. Frye; for the Center for Individual Rights by
Michael E. Rosman; for the National Stone Association by Kurt E. Blase;
and for Dr. Gene Likens et al. by Michael Bean.
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cities and villages that united in an effort to locate and de-
velop a disposal site for baled nonhazardous solid waste.
The Chicago Gravel Company informed the municipalities of
the availability of a 533-acre parcel, bestriding the Illinois
counties Cook and Kane, which had been the site of a sand
and gravel pit mining operation for three decades up until
about 1960. Long since abandoned, the old mining site
eventually gave way to a successional stage forest, with its
remnant excavation trenches evolving into a scattering of
permanent and seasonal ponds of varying size (from under
one-tenth of an acre to several acres) and depth (from several
inches to several feet).

The municipalities decided to purchase the site for disposal
of their baled nonhazardous solid waste. By law, SWANCC
was required to file for various permits from Cook County
and the State of Illinois before it could begin operation of its
balefill project. In addition, because the operation called for
the filling of some of the permanent and seasonal ponds,
SWANCC contacted federal respondents (hereinafter re-
spondents), including the Corps, to determine if a federal
landfill permit was required under § 404(a) of the CWA, 33
U. S. C. § 1344(a).

Section 404(a) grants the Corps authority to issue permits
“for the discharge of dredged or fill material into the naviga-
ble waters at specified disposal sites.” Ibid. The term
“navigable waters” is defined under the Act as “the waters of
the United States, including the territorial seas.” § 1362(7).
The Corps has issued regulations defining the term “waters
of the United States” to include

“waters such as intrastate lakes, rivers, streams (includ-
ing intermittent streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes, or
natural ponds, the use, degradation or destruction of
which could affect interstate or foreign commerce . . . .”
33 CFR § 328.3(a)(3) (1999).
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In 1986, in an attempt to “clarify” the reach of its jurisdic-
tion, the Corps stated that § 404(a) extends to instrastate
waters:

“a. Which are or would be used as habitat by birds
protected by Migratory Bird Treaties; or
“b. Which are or would be used as habitat by other
migratory birds which cross state lines; or
“c. Which are or would be used as habitat for endan-
gered species; or
“d. Used to irrigate crops sold in interstate commerce.”
51 Fed. Reg. 41217.

This last promulgation has been dubbed the “Migratory
Bird Rule.” 1

The Corps initially concluded that it had no jurisdiction
over the site because it contained no “wetlands,” or areas
which support “vegetation typically adapted for life in satu-
rated soil conditions,” 33 CFR § 328.3(b) (1999). However,
after the Illinois Nature Preserves Commission informed the
Corps that a number of migratory bird species had been ob-
served at the site, the Corps reconsidered and ultimately as-
serted jurisdiction over the balefill site pursuant to subpart
(b) of the “Migratory Bird Rule.” The Corps found that ap-
proximately 121 bird species had been observed at the site,
including several known to depend upon aquatic environ-
ments for a significant portion of their life requirements.
Thus, on November 16, 1987, the Corps formally “determined
that the seasonally ponded, abandoned gravel mining depres-
sions located on the project site, while not wetlands, did qual-
ify as ‘waters of the United States’ . . . based upon the follow-
ing criteria: (1) the proposed site had been abandoned as a
gravel mining operation; (2) the water areas and spoil piles
had developed a natural character; and (3) the water areas

1 The Corps issued the “Migratory Bird Rule” without following the no-
tice and comment procedures outlined in the Administrative Procedure
Act, 5 U. S. C. § 553.
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are used as habitat by migratory bird [sic] which cross state
lines.” U. S. Army Corps of Engineers, Chicago District,
Dept. of Army Permit Evaluation and Decision Document,
Lodging of Petitioner, Tab No. 1, p. 6.

During the application process, SWANCC made several
proposals to mitigate the likely displacement of the migra-
tory birds and to preserve a great blue heron rookery located
on the site. Its balefill project ultimately received the nec-
essary local and state approval. By 1993, SWANCC had re-
ceived a special use planned development permit from the
Cook County Board of Appeals, a landfill development per-
mit from the Illinois Environmental Protection Agency, and
approval from the Illinois Department of Conservation.

Despite SWANCC’s securing the required water qual-
ity certification from the Illinois Environmental Protection
Agency, the Corps refused to issue a § 404(a) permit. The
Corps found that SWANCC had not established that its pro-
posal was the “least environmentally damaging, most practi-
cable alternative” for disposal of nonhazardous solid waste;
that SWANCC’s failure to set aside sufficient funds to reme-
diate leaks posed an “unacceptable risk to the public’s drink-
ing water supply”; and that the impact of the project upon
area-sensitive species was “unmitigatable since a landfill sur-
face cannot be redeveloped into a forested habitat.” Id.,
at 87.

Petitioner filed suit under the Administrative Procedure
Act, 5 U. S. C. § 701 et seq., in the Northern District of Illinois
challenging both the Corps’ jurisdiction over the site and the
merits of its denial of the § 404(a) permit. The District
Court granted summary judgment to respondents on the ju-
risdictional issue, and petitioner abandoned its challenge to
the Corps’ permit decision. On appeal to the Court of Ap-
peals for the Seventh Circuit, petitioner renewed its attack
on respondents’ use of the “Migratory Bird Rule” to assert
jurisdiction over the site. Petitioner argued that respond-
ents had exceeded their statutory authority in interpreting
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the CWA to cover nonnavigable, isolated, intrastate waters
based upon the presence of migratory birds and, in the alter-
native, that Congress lacked the power under the Commerce
Clause to grant such regulatory jurisdiction.

The Court of Appeals began its analysis with the constitu-
tional question, holding that Congress has the authority to
regulate such waters based upon “the cumulative impact
doctrine, under which a single activity that itself has no dis-
cernible effect on interstate commerce may still be regulated
if the aggregate effect of that class of activity has a substan-
tial impact on interstate commerce.” 191 F. 3d 845, 850
(CA7 1999). The aggregate effect of the “destruction of the
natural habitat of migratory birds” on interstate commerce,
the court held, was substantial because each year millions of
Americans cross state lines and spend over a billion dollars
to hunt and observe migratory birds.2 Ibid. The Court of
Appeals then turned to the regulatory question. The court
held that the CWA reaches as many waters as the Commerce
Clause allows and, given its earlier Commerce Clause ruling,
it therefore followed that respondents’ “Migratory Bird
Rule” was a reasonable interpretation of the Act. See id.,
at 851–852.

We granted certiorari, 529 U. S. 1129 (2000), and now
reverse.

Congress passed the CWA for the stated purpose of
“restor[ing] and maintain[ing] the chemical, physical, and
biological integrity of the Nation’s waters.” 33 U. S. C.
§ 1251(a). In so doing, Congress chose to “recognize, pre-
serve, and protect the primary responsibilities and rights of

2 Relying upon its earlier decision in Hoffman Homes, Inc. v. EPA, 999
F. 2d 256 (CA7 1993), and a report from the United States Census Bureau,
the Court of Appeals found that in 1996 approximately 3.1 million Ameri-
cans spent $1.3 billion to hunt migratory birds (with 11 percent crossing
state lines to do so) as another 17.7 million Americans observed migratory
birds (with 9.5 million traveling for the purpose of observing shorebirds).
See 191 F. 3d, at 850.
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States to prevent, reduce, and eliminate pollution, to plan
the development and use (including restoration, preserva-
tion, and enhancement) of land and water resources, and to
consult with the Administrator in the exercise of his author-
ity under this chapter.” § 1251(b). Relevant here, § 404(a)
authorizes respondents to regulate the discharge of fill mate-
rial into “navigable waters,” 33 U. S. C. § 1344(a), which the
statute defines as “the waters of the United States, including
the territorial seas,” § 1362(7). Respondents have inter-
preted these words to cover the abandoned gravel pit at
issue here because it is used as habitat for migratory birds.
We conclude that the “Migratory Bird Rule” is not fairly sup-
ported by the CWA.

This is not the first time we have been called upon to eval-
uate the meaning of § 404(a). In United States v. Riverside
Bayview Homes, Inc., 474 U. S. 121 (1985), we held that the
Corps had § 404(a) jurisdiction over wetlands that actually
abutted on a navigable waterway. In so doing, we noted
that the term “navigable” is of “limited import” and that
Congress evidenced its intent to “regulate at least some wa-
ters that would not be deemed ‘navigable’ under the classical
understanding of that term.” Id., at 133. But our holding
was based in large measure upon Congress’ unequivocal ac-
quiescence to, and approval of, the Corps’ regulations inter-
preting the CWA to cover wetlands adjacent to navigable
waters. See id., at 135–139. We found that Congress’ con-
cern for the protection of water quality and aquatic ecosys-
tems indicated its intent to regulate wetlands “inseparably
bound up with the ‘waters’ of the United States.” Id., at
134.

It was the significant nexus between the wetlands and
“navigable waters” that informed our reading of the CWA in
Riverside Bayview Homes. Indeed, we did not “express
any opinion” on the “question of the authority of the Corps
to regulate discharges of fill material into wetlands that are
not adjacent to bodies of open water . . . .” Id., at 131–132,
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n. 8. In order to rule for respondents here, we would have
to hold that the jurisdiction of the Corps extends to ponds
that are not adjacent to open water. But we conclude that
the text of the statute will not allow this.

Indeed, the Corps’ original interpretation of the CWA,
promulgated two years after its enactment, is inconsistent
with that which it espouses here. Its 1974 regulations de-
fined § 404(a)’s “navigable waters” to mean “those waters of
the United States which are subject to the ebb and flow of
the tide, and/or are presently, or have been in the past, or
may be in the future susceptible for use for purposes of inter-
state or foreign commerce.” 33 CFR § 209.120(d)(1). The
Corps emphasized that “[i]t is the water body’s capability of
use by the public for purposes of transportation or commerce
which is the determinative factor.” § 209.260(e)(1). Re-
spondents put forward no persuasive evidence that the
Corps mistook Congress’ intent in 1974.3

Respondents next contend that whatever its original aim
in 1972, Congress charted a new course five years later when
it approved the more expansive definition of “navigable wa-
ters” found in the Corps’ 1977 regulations. In July 1977, the
Corps formally adopted 33 CFR § 323.2(a)(5) (1978), which
defined “waters of the United States” to include “isolated
wetlands and lakes, intermittent streams, prairie potholes,
and other waters that are not part of a tributary system to
interstate waters or to navigable waters of the United
States, the degradation or destruction of which could affect

3 Respondents refer us to portions of the legislative history that they
believe indicate Congress’ intent to expand the definition of “navigable
waters.” Although the Conference Report includes the statement that
the conferees “intend that the term ‘navigable waters’ be given the broad-
est possible constitutional interpretation,” S. Conf. Rep. No. 92–1236,
p. 144 (1972), neither this, nor anything else in the legislative history to
which respondents point, signifies that Congress intended to exert any-
thing more than its commerce power over navigation. Indeed, respond-
ents admit that the legislative history is somewhat ambiguous. See Brief
for Federal Respondents 24.
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interstate commerce.” Respondents argue that Congress
was aware of this more expansive interpretation during its
1977 amendments to the CWA. Specifically, respondents
point to a failed House bill, H. R. 3199, that would have de-
fined “navigable waters” as “all waters which are presently
used, or are susceptible to use in their natural condition or
by reasonable improvement as a means to transport inter-
state or foreign commerce.” 123 Cong. Rec. 10420, 10434
(1977).4 They also point to the passage in § 404(g)(1) that
authorizes a State to apply to the Environmental Protection
Agency for permission “to administer its own individual and
general permit program for the discharge of dredged or fill
material into the navigable waters (other than those waters
which are presently used, or are susceptible to use in their
natural condition or by reasonable improvement as a means
to transport interstate or foreign commerce . . . , including
wetlands adjacent thereto) within its jurisdiction . . . .” 33
U. S. C. § 1344(g)(1). The failure to pass legislation that
would have overturned the Corps’ 1977 regulations and the
extension of jurisdiction in § 404(g) to waters “other than”
traditional “navigable waters,” respondents submit, indicate
that Congress recognized and accepted a broad definition of
“navigable waters” that includes nonnavigable, isolated, in-
trastate waters.

Although we have recognized congressional acquiescence
to administrative interpretations of a statute in some situa-
tions, we have done so with extreme care.5 “[F]ailed legis-

4 While this bill passed in the House, a similarly worded amendment to
a bill originating in the Senate, S. 1952, failed. See 123 Cong. Rec. 26710,
26728 (1977).

5 In Bob Jones Univ. v. United States, 461 U. S. 574, 595, 600–601 (1983),
for example, we upheld an Internal Revenue Service (IRS) Revenue Rul-
ing that revoked the tax-exempt status of private schools practicing racial
discrimination because the IRS’ interpretation of the relevant statutes
was “correct”; because Congress had held “hearings on this precise issue,”
making it “hardly conceivable that Congress—and in this setting, any
Member of Congress—was not abundantly aware of what was going on”;
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lative proposals are ‘a particularly dangerous ground on
which to rest an interpretation of a prior statute.’ ” Central
Bank of Denver, N. A. v. First Interstate Bank of Denver,
N. A., 511 U. S. 164, 187 (1994) (quoting Pension Benefit
Guaranty Corporation v. LTV Corp., 496 U. S. 633, 650
(1990)). A bill can be proposed for any number of reasons,
and it can be rejected for just as many others. The relation-
ship between the actions and inactions of the 95th Congress
and the intent of the 92d Congress in passing § 404(a) is
also considerably attenuated. Because “subsequent history
is less illuminating than the contemporaneous evidence,”
Hagen v. Utah, 510 U. S. 399, 420 (1994), respondents face
a difficult task in overcoming the plain text and import of
§ 404(a).

We conclude that respondents have failed to make the nec-
essary showing that the failure of the 1977 House bill demon-
strates Congress’ acquiescence to the Corps’ regulations or
the “Migratory Bird Rule,” which, of course, did not first
appear until 1986. Although respondents cite some legisla-
tive history showing Congress’ recognition of the Corps’ as-
sertion of jurisdiction over “isolated waters,” 6 as we ex-
plained in Riverside Bayview Homes, “[i]n both Chambers,
debate on the proposals to narrow the definition of navigable
waters centered largely on the issue of wetlands preserva-
tion.” 474 U. S., at 136. Beyond Congress’ desire to regu-

and because “no fewer than 13 bills introduced to overturn the IRS inter-
pretation” had failed. Absent such overwhelming evidence of acquies-
cence, we are loath to replace the plain text and original understanding of
a statute with an amended agency interpretation. See Consumer Prod-
uct Safety Comm’n v. GTE Sylvania, Inc., 447 U. S. 102, 118, n. 13 (1980)
(“[E]ven when it would otherwise be useful, subsequent legislative history
will rarely override a reasonable interpretation of a statute that can be
gleaned from its language and legislative history prior to its enactment”).

6 Respondents cite, for example, the Senate Report on S. 1952, which
referred to the Corps’ “isolated waters” regulation. See S. Rep. No. 95–
370, p. 75 (1977). However, the same report reiterated that “[t]he com-
mittee amendment does not redefine navigable waters.” Ibid.
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late wetlands adjacent to “navigable waters,” respondents
point us to no persuasive evidence that the House bill was
proposed in response to the Corps’ claim of jurisdiction over
nonnavigable, isolated, intrastate waters or that its failure
indicated congressional acquiescence to such jurisdiction.

Section 404(g) is equally unenlightening. In Riverside
Bayview Homes we recognized that Congress intended the
phrase “navigable waters” to include “at least some waters
that would not be deemed ‘navigable’ under the classical un-
derstanding of that term.” Id., at 133. But § 404(g) gives
no intimation of what those waters might be; it simply refers
to them as “other . . . waters.” Respondents conjecture that
“other . . . waters” must incorporate the Corps’ 1977 regula-
tions, but it is also plausible, as petitioner contends, that
Congress simply wanted to include all waters adjacent to
“navigable waters,” such as nonnavigable tributaries and
streams. The exact meaning of § 404(g) is not before us and
we express no opinion on it, but for present purposes it is
sufficient to say, as we did in Riverside Bayview Homes, that
“§ 404(g)(1) does not conclusively determine the construction
to be placed on the use of the term ‘waters’ elsewhere in
the Act (particularly in § 502(7), which contains the relevant
definition of ‘navigable waters’) . . . .” Id., at 138, n. 11.7

We thus decline respondents’ invitation to take what they
see as the next ineluctable step after Riverside Bayview
Homes: holding that isolated ponds, some only seasonal,
wholly located within two Illinois counties, fall under
§ 404(a)’s definition of “navigable waters” because they serve

7 Respondents also make a passing reference to Congress’ decision in
1977 to exempt certain types of discharges from § 404(a), including, for
example, “discharge of dredged or fill material . . . for the purpose of
construction or maintenance of farm or stock ponds or irrigation ditches,
or the maintenance of drainage ditches.” § 67, 91 Stat. 1600, 33 U. S. C.
§ 1344(f)(C). As § 404(a) only regulates dredged or fill material that is
discharged “into navigable waters,” Congress’ decision to exempt certain
types of these discharges does not affect, much less address, the definition
of “navigable waters.”
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as habitat for migratory birds. As counsel for respondents
conceded at oral argument, such a ruling would assume that
“the use of the word navigable in the statute . . . does not
have any independent significance.” Tr. of Oral Arg. 28.
We cannot agree that Congress’ separate definitional use of
the phrase “waters of the United States” constitutes a basis
for reading the term “navigable waters” out of the statute.
We said in Riverside Bayview Homes that the word “naviga-
ble” in the statute was of “limited import,” 474 U. S., at 133,
and went on to hold that § 404(a) extended to nonnavigable
wetlands adjacent to open waters. But it is one thing to
give a word limited effect and quite another to give it no
effect whatever. The term “navigable” has at least the im-
port of showing us what Congress had in mind as its author-
ity for enacting the CWA: its traditional jurisdiction over
waters that were or had been navigable in fact or which
could reasonably be so made. See, e. g., United States v.
Appalachian Elec. Power Co., 311 U. S. 377, 407–408 (1940).

Respondents—relying upon all of the arguments ad-
dressed above—contend that, at the very least, it must be
said that Congress did not address the precise question of
§ 404(a)’s scope with regard to nonnavigable, isolated, intra-
state waters, and that, therefore, we should give deference
to the “Migratory Bird Rule.” See, e. g., Chevron U. S. A.
Inc. v. Natural Resources Defense Council, Inc., 467 U. S.
837 (1984). We find § 404(a) to be clear, but even were we
to agree with respondents, we would not extend Chevron
deference here.

Where an administrative interpretation of a statute in-
vokes the outer limits of Congress’ power, we expect a clear
indication that Congress intended that result. See Edward
J. DeBartolo Corp. v. Florida Gulf Coast Building & Constr.
Trades Council, 485 U. S. 568, 575 (1988). This requirement
stems from our prudential desire not to needlessly reach con-
stitutional issues and our assumption that Congress does not
casually authorize administrative agencies to interpret a
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statute to push the limit of congressional authority. See
ibid. This concern is heightened where the administrative
interpretation alters the federal-state framework by permit-
ting federal encroachment upon a traditional state power.
See United States v. Bass, 404 U. S. 336, 349 (1971) (“[U]nless
Congress conveys its purpose clearly, it will not be deemed
to have significantly changed the federal-state balance”).
Thus, “where an otherwise acceptable construction of a stat-
ute would raise serious constitutional problems, the Court
will construe the statute to avoid such problems unless such
construction is plainly contrary to the intent of Congress.”
DeBartolo, supra, at 575.

Twice in the past six years we have reaffirmed the proposi-
tion that the grant of authority to Congress under the Com-
merce Clause, though broad, is not unlimited. See United
States v. Morrison, 529 U. S. 598 (2000); United States v.
Lopez, 514 U. S. 549 (1995). Respondents argue that the
“Migratory Bird Rule” falls within Congress’ power to regu-
late intrastate activities that “substantially affect” interstate
commerce. They note that the protection of migratory birds
is a “national interest of very nearly the first magnitude,”
Missouri v. Holland, 252 U. S. 416, 435 (1920), and that, as
the Court of Appeals found, millions of people spend over a
billion dollars annually on recreational pursuits relating to
migratory birds. These arguments raise significant consti-
tutional questions. For example, we would have to evaluate
the precise object or activity that, in the aggregate, substan-
tially affects interstate commerce. This is not clear, for al-
though the Corps has claimed jurisdiction over petitioner’s
land because it contains water areas used as habitat by mi-
gratory birds, respondents now, post litem motam, focus
upon the fact that the regulated activity is petitioner’s mu-
nicipal landfill, which is “plainly of a commercial nature.”
Brief for Federal Respondents 43. But this is a far cry, in-
deed, from the “navigable waters” and “waters of the United
States” to which the statute by its terms extends.
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These are significant constitutional questions raised by re-
spondents’ application of their regulations, and yet we find
nothing approaching a clear statement from Congress that it
intended § 404(a) to reach an abandoned sand and gravel pit
such as we have here. Permitting respondents to claim fed-
eral jurisdiction over ponds and mudflats falling within the
“Migratory Bird Rule” would result in a significant impinge-
ment of the States’ traditional and primary power over land
and water use. See, e. g., Hess v. Port Authority Trans-
Hudson Corporation, 513 U. S. 30, 44 (1994) (“[R]egulation
of land use [is] a function traditionally performed by local
governments”). Rather than expressing a desire to readjust
the federal-state balance in this manner, Congress chose to
“recognize, preserve, and protect the primary responsibil-
ities and rights of States . . . to plan the development and
use . . . of land and water resources . . . .” 33 U. S. C.
§ 1251(b). We thus read the statute as written to avoid the
significant constitutional and federalism questions raised by
respondents’ interpretation, and therefore reject the request
for administrative deference.8

We hold that 33 CFR § 328.3(a)(3) (1999), as clarified and
applied to petitioner’s balefill site pursuant to the “Migratory
Bird Rule,” 51 Fed. Reg. 41217 (1986), exceeds the authority
granted to respondents under § 404(a) of the CWA. The
judgment of the Court of Appeals for the Seventh Circuit
is therefore

Reversed.

Justice Stevens, with whom Justice Souter, Justice
Ginsburg, and Justice Breyer join, dissenting.

In 1969, the Cuyahoga River in Cleveland, Ohio, coated
with a slick of industrial waste, caught fire. Congress re-

8 Because violations of the CWA carry criminal penalties, see 33 U. S. C.
§ 1319(c)(2), petitioner invokes the rule of lenity as another basis for reject-
ing the Corps’ interpretation of the CWA. Brief for Petitioner 31–32.
We need not address this alternative argument. See United States v.
Shabani, 513 U. S. 10, 17 (1994).
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sponded to that dramatic event, and to others like it, by
enacting the Federal Water Pollution Control Act (FWPCA)
Amendments of 1972, 86 Stat. 817, as amended, 33 U. S. C.
§ 1251 et seq., commonly known as the Clean Water Act
(Clean Water Act, CWA, or Act).1 The Act proclaimed the
ambitious goal of ending water pollution by 1985. § 1251(a).
The Court’s past interpretations of the CWA have been fully
consistent with that goal. Although Congress’ vision of zero
pollution remains unfulfilled, its pursuit has unquestionably
retarded the destruction of the aquatic environment. Our
Nation’s waters no longer burn. Today, however, the Court
takes an unfortunate step that needlessly weakens our prin-
cipal safeguard against toxic water.

It is fair to characterize the Clean Water Act as “wa-
tershed” legislation. The statute endorsed fundamental
changes in both the purpose and the scope of federal reg-
ulation of the Nation’s waters. In § 13 of the Rivers and
Harbors Appropriation Act of 1899 (RHA), 30 Stat. 1152,
as amended, 33 U. S. C. § 407, Congress had assigned to
the Army Corps of Engineers (Corps) the mission of regu-
lating discharges into certain waters in order to protect
their use as highways for the transportation of interstate
and foreign commerce; the scope of the Corps’ jurisdiction
under the RHA accordingly extended only to waters that
were “navigable.” In the CWA, however, Congress broad-
ened the Corps’ mission to include the purpose of protecting
the quality of our Nation’s waters for esthetic, health, rec-
reational, and environmental uses. The scope of its juris-
diction was therefore redefined to encompass all of “the
waters of the United States, including the territorial seas.”
§ 1362(7). That definition requires neither actual nor poten-
tial navigability.

The Court has previously held that the Corps’ broadened
jurisdiction under the CWA properly included an 80-acre

1 See R. Adler, J. Landman, & D. Cameron, The Clean Water Act: 20
Years Later 5–10 (1993).
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parcel of low-lying marshy land that was not itself navigable,
directly adjacent to navigable water, or even hydrologically
connected to navigable water, but which was part of a larger
area, characterized by poor drainage, that ultimately abutted
a navigable creek. United States v. Riverside Bayview
Homes, Inc., 474 U. S. 121 (1985).2 Our broad finding in
Riverside Bayview that the 1977 Congress had acquiesced
in the Corps’ understanding of its jurisdiction applies equally
to the 410-acre parcel at issue here. Moreover, once Con-
gress crossed the legal watershed that separates navigable
streams of commerce from marshes and inland lakes, there
is no principled reason for limiting the statute’s protection
to those waters or wetlands that happen to lie near a naviga-
ble stream.

In its decision today, the Court draws a new jurisdictional
line, one that invalidates the 1986 migratory bird regulation
as well as the Corps’ assertion of jurisdiction over all waters

2 See also App. to Pet. for Cert. 25a, and Brief for United States 8,
n. 7, in Riverside Bayview, O. T. 1984, No. 84–701. The District Court in
Riverside Bayview found that there was no direct “hydrological” connec-
tion between the parcel at issue and any nearby navigable waters. App.
to Pet. for Cert. in Riverside Bayview 25a. The wetlands characteristics
of the parcel were due, not to a surface or groundwater connection to any
actually navigable water, but to “poor drainage” resulting from “the Lam-
son soil that underlay the property.” Brief for Respondent in Riverside
Bayview 7. Nevertheless, this Court found occasional surface runoff from
the property into nearby waters to constitute a meaningful connection.
Riverside Bayview, 474 U. S., at 134; Brief for United States in Riverside
Bayview 8, n. 7. Of course, the ecological connection between the wet-
lands and the nearby waters also played a central role in this Court’s
decision. Riverside Bayview, 474 U. S., at 134–135. Both types of con-
nection are also present in many, and possibly most, “isolated” waters.
Brief for Dr. Gene Likens et al. as Amici Curiae 6–22. Indeed, although
the majority and petitioner both refer to the waters on petitioner’s site as
“isolated,” ante, at 172; Brief for Petitioner 11, their role as habitat for
migratory birds, birds that serve important functions in the ecosystems
of other waters throughout North America, suggests that—ecologically
speaking—the waters at issue in this case are anything but isolated.
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except for actually navigable waters, their tributaries, and
wetlands adjacent to each. Its holding rests on two equally
untenable premises: (1) that when Congress passed the 1972
CWA, it did not intend “to exert anything more than its com-
merce power over navigation,” ante, at 168, n. 3; and (2) that
in 1972 Congress drew the boundary defining the Corps’ ju-
risdiction at the odd line on which the Court today settles.

As I shall explain, the text of the 1972 amendments affords
no support for the Court’s holding, and amendments Con-
gress adopted in 1977 do support the Corps’ present inter-
pretation of its mission as extending to so-called “isolated”
waters. Indeed, simple common sense cuts against the par-
ticular definition of the Corps’ jurisdiction favored by the
majority.

I

The significance of the FWPCA Amendments of 1972 is
illuminated by a reference to the history of federal water
regulation, a history that the majority largely ignores. Fed-
eral regulation of the Nation’s waters began in the 19th cen-
tury with efforts targeted exclusively at “promot[ing] water
transportation and commerce.” Kalen, Commerce to Con-
servation: The Call for a National Water Policy and the Evo-
lution of Federal Jurisdiction Over Wetlands, 69 N. D. L. Rev.
873, 877 (1993). This goal was pursued through the various
Rivers and Harbors Acts, the most comprehensive of which
was the RHA of 1899.3 Section 13 of the 1899 RHA, com-
monly known as the Refuse Act, prohibited the discharge of
“refuse” into any “navigable water” or its tributaries, as well
as the deposit of “refuse” on the bank of a navigable water
“whereby navigation shall or may be impeded or obstructed”
without first obtaining a permit from the Secretary of the
Army. 30 Stat. 1152.

3 See also Rivers and Harbors Appropriations Act of 1896, 29 Stat. 234;
River and Harbor Act of 1894, 28 Stat. 363; River and Harbor Appropria-
tions Act of 1890, 26 Stat. 426; The River and Harbor Appropriations Act
of 1886, 24 Stat. 329.
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During the middle of the 20th century, the goals of federal
water regulation began to shift away from an exclusive focus
on protecting navigability and toward a concern for prevent-
ing environmental degradation. Kalen, 69 N. D. L. Rev., at
877–879, and n. 30. This awakening of interest in the use
of federal power to protect the aquatic environment was
helped along by efforts to reinterpret § 13 of the RHA in
order to apply its permit requirement to industrial dis-
charges into navigable waters, even when such discharges
did nothing to impede navigability. See, e. g., United States
v. Republic Steel Corp., 362 U. S. 482, 490–491 (1960) (noting
that the term “refuse” in § 13 was broad enough to include
industrial waste).4 Seeds of this nascent concern with pollu-
tion control can also be found in the FWPCA, which was
first enacted in 1948 and then incrementally expanded in the
following years.5

4 In 1970, the House Committee on Government Operations followed the
Court’s lead and advocated the use of § 13 as a pollution control provision.
H. R. Rep. No. 91–917, pp. 14–18 (1970). President Nixon responded by
issuing Executive Order No. 11574, 35 Fed. Reg. 19627 (1970) (revoked by
Exec. Order No. 12553, 51 Fed. Reg. 7237 (1986)), which created the Refuse
Act Permit Program. Power, The Fox in the Chicken Coop: The Regula-
tory Program of the U. S. Army Corps of Engineers, 63 Va. L. Rev. 503,
512 (1977) (hereinafter Power). The program ended soon after it started,
however, when a District Court, reading the language of § 13 literally, held
the permit program invalid. Ibid.; see Kalur v. Resor, 335 F. Supp. 1, 9
(DC 1971).

5 The FWPCA of 1948 applied only to “interstate waters.” § 10(e), 62
Stat. 1161. Subsequently, it was harmonized with the Rivers and Harbors
Act such that—like the earlier statute—the FWPCA defined its jurisdic-
tion with reference to “navigable waters.” Pub. L. 89–753, § 211, 80 Stat.
1252. None of these early versions of the FWPCA could fairly be de-
scribed as establishing a comprehensive approach to the problem, but they
did contain within themselves several of the elements that would later be
employed in the CWA. Milwaukee v. Illinois, 451 U. S. 304, 318, n. 10
(1981) (Rehnquist, J.) (Congress intended to do something “quite differ-
ent” in the 1972 Act); 2 W. Rodgers, Environmental Law: Air and Water
§ 4.1, pp. 10–11 (1986) (describing the early versions of the FWPCA).
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The shift in the focus of federal water regulation from
protecting navigability toward environmental protection
reached a dramatic climax in 1972, with the passage of the
CWA. The Act, which was passed as an amendment to the
existing FWPCA, was universally described by its support-
ers as the first truly comprehensive federal water pollution
legislation. The “major purpose” of the CWA was “to estab-
lish a comprehensive long-range policy for the elimination of
water pollution.” S. Rep. No. 92–414, p. 95 (1971), 2 Legisla-
tive History of the Water Pollution Control Act Amendments
of 1972 (Committee Print compiled for the Senate Committee
on Public Works by the Library of Congress), Ser. No. 93–1,
p. 1511 (1971) (hereinafter Leg. Hist.) (emphasis added).
And “[n]o Congressman’s remarks on the legislation were
complete without reference to [its] ‘comprehensive’ na-
ture . . . .” Milwaukee v. Illinois, 451 U. S. 304, 318 (1981)
(Rehnquist, J.). A House sponsor described the bill as “the
most comprehensive and far-reaching water pollution bill we
have ever drafted,” 1 Leg. Hist. 369 (Rep. Mizell), and Sena-
tor Randolph, Chairman of the Committee on Public Works,
stated: “It is perhaps the most comprehensive legislation
that the Congress of the United States has ever developed
in this particular field of the environment.” 2 id., at 1269.
This Court was therefore undoubtedly correct when it de-
scribed the 1972 amendments as establishing “a comprehen-
sive program for controlling and abating water pollution.”
Train v. City of New York, 420 U. S. 35, 37 (1975).

Section 404 of the CWA resembles § 13 of the RHA, but,
unlike the earlier statute, the primary purpose of which is
the maintenance of navigability, § 404 was principally in-
tended as a pollution control measure. A comparison of the
contents of the RHA and the 1972 Act vividly illustrates the
fundamental difference between the purposes of the two pro-
visions. The earlier statute contains pages of detailed ap-
propriations for improvements in specific navigation facili-
ties, 30 Stat. 1121–1149, for studies concerning the feasibility
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of a canal across the Isthmus of Panama, id., at 1150, and
for surveys of the advisability of harbor improvements at
numerous other locations, id., at 1155–1161. Tellingly, § 13,
which broadly prohibits the discharge of refuse into naviga-
ble waters, contains an exception for refuse “flowing from
streets and sewers . . . in a liquid state.” Id., at 1152.

The 1972 Act, in contrast, appropriated large sums of
money for research and related programs for water pollution
control, 86 Stat. 816–833, and for the construction of water
treatment works, id., at 833–844. Strikingly absent from its
declaration of “goals and policy” is any reference to avoiding
or removing obstructions to navigation. Instead, the princi-
pal objective of the Act, as stated by Congress in § 101, was
“to restore and maintain the chemical, physical, and bio-
logical integrity of the Nation’s waters.” 33 U. S. C. § 1251.
Congress therefore directed federal agencies in § 102 to
“develop comprehensive programs for preventing, reducing,
or eliminating the pollution of the navigable waters and
ground waters and improving the sanitary condition of
surface and underground waters.” 33 U. S. C. § 1252. The
CWA commands federal agencies to give “due regard,” not
to the interest of unobstructed navigation, but rather to
“improvements which are necessary to conserve such waters
for the protection and propagation of fish and aquatic life
and wildlife [and] recreational purposes.” Ibid.

Because of the statute’s ambitious and comprehensive
goals, it was, of course, necessary to expand its jurisdic-
tional scope. Thus, although Congress opted to carry over
the traditional jurisdictional term “navigable waters” from
the RHA and prior versions of the FWPCA, it broadened
the definition of that term to encompass all “waters of the
United States.” § 1362(7).6 Indeed, the 1972 conferees ar-
rived at the final formulation by specifically deleting the

6 The definition of “navigable water” in earlier versions of the FWPCA
had made express reference to navigability. § 211, 80 Stat. 1253.
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word “navigable” from the definition that had originally
appeared in the House version of the Act.7 The majority
today undoes that deletion.

The Conference Report explained that the definition in
§ 502(7) was intended to “be given the broadest possible
constitutional interpretation.” S. Conf. Rep. No. 92–1236,
p. 144 (1972), reprinted in 1 Leg. Hist. 327. The Court dis-
misses this clear assertion of legislative intent with the back
of its hand. Ante, at 168, n. 3. The statement, it claims,
“signifies that Congress intended to exert [nothing] more
than its commerce power over navigation.” Ibid.

The majority’s reading drains all meaning from the con-
ference amendment. By 1972, Congress’ Commerce Clause
power over “navigation” had long since been established.
The Daniel Ball, 10 Wall. 557 (1871); Gilman v. Philadel-
phia, 3 Wall. 713 (1866); Gibbons v. Ogden, 9 Wheat. 1 (1824).
Why should Congress intend that its assertion of federal
jurisdiction be given the “broadest possible constitutional
interpretation” if it did not intend to reach beyond the very
heartland of its commerce power? The activities regulated
by the CWA have nothing to do with Congress’ “commerce
power over navigation.” Indeed, the goals of the 1972 stat-
ute have nothing to do with navigation at all.

As we recognized in Riverside Bayview, the interests
served by the statute embrace the protection of “ ‘significant
natural biological functions, including food chain production,
general habitat, and nesting, spawning, rearing and resting
sites’ ” for various species of aquatic wildlife. 474 U. S., at
134–135. For wetlands and “isolated” inland lakes, that in-

7 The version adopted by the House of Representatives defined “navi-
gable waters” as “the navigable waters of the United States, including
the territorial seas.” H. R. 11896, 92d Cong., 2d Sess., § 502(8) (1971),
reprinted in 1 Leg. Hist. 1069. The CWA ultimately defined “navigable
waters” simply as “the waters of the United States, including the territo-
rial seas.” 33 U. S. C. § 1362(7).
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terest is equally powerful, regardless of the proximity of the
swamp or the water to a navigable stream. Nothing in the
text, the stated purposes, or the legislative history of the
CWA supports the conclusion that in 1972 Congress contem-
plated—much less commanded—the odd jurisdictional line
that the Court has drawn today.

The majority accuses respondents of reading the term
“navigable” out of the statute. Ante, at 172. But that was
accomplished by Congress when it deleted the word from the
§ 502(7) definition. After all, it is the definition that is the
appropriate focus of our attention. Babbitt v. Sweet Home
Chapter, Communities for Great Ore., 515 U. S. 687, 697–698,
n. 10 (1995) (refusing to be guided by the common-law defi-
nition of the term “take” when construing that term within
the Endangered Species Act of 1973 and looking instead to
the meaning of the terms contained in the definition of
“take” supplied by the statute). Moreover, a proper under-
standing of the history of federal water pollution regulation
makes clear that—even on respondents’ broad reading—the
presence of the word “navigable” in the statute is not in-
explicable. The term was initially used in the various Riv-
ers and Harbors Acts because (1) at the time those statutes
were first enacted, Congress’ power over the Nation’s waters
was viewed as extending only to “water bodies that were
deemed ‘navigable’ and therefore suitable for moving goods
to or from markets,” Power 513; and (2) those statutes had
the primary purpose of protecting navigation. Congress’
choice to employ the term “navigable waters” in the 1972
Clean Water Act simply continued nearly a century of usage.
Viewed in light of the history of federal water regulation,
the broad § 502(7) definition, and Congress’ unambiguous in-
structions in the Conference Report, it is clear that the term
“navigable waters” operates in the statute as a shorthand
for “waters over which federal authority may properly be
asserted.”
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II

As the majority correctly notes, ante, at 168, when the
Corps first promulgated regulations pursuant to § 404 of the
1972 Act, it construed its authority as being essentially the
same as it had been under the 1899 RHA.8 The reaction to
those regulations in the federal courts,9 in the Environmen-
tal Protection Agency (EPA),10 and in Congress 11 convinced

8 The Corps later acknowledged that the 1974 regulations “limited the
Section 404 permit program to the same waters that were being regulated
under the River and Harbor Act of 1899.” 42 Fed. Reg. 37123 (1977).
Although refusing to defer to the Corps’ present interpretation of the
statute, ante, at 172, the majority strangely attributes some significance
to the Corps’ initial reluctance to read the 1972 Act as expanding its
jurisdiction, ante, at 168 (“Respondents put forward no persuasive evi-
dence that the Corps mistook Congress’ intent in 1974”). But, stranger
still, by construing the statute as extending to nonnavigable tributaries
and adjacent wetlands, the majority reads the statute more broadly than
the 1974 regulations that it seems willing to accept as a correct construc-
tion of the Corps’ jurisdiction. As I make clear in the text, there is abun-
dant evidence that the Corps was wrong in 1974 and that the Court is
wrong today.

9 See, e. g., Natural Resources Defense Council v. Callaway, 392
F. Supp. 685, 686 (DC 1975); United States v. Holland, 373 F. Supp. 665
(MD Fla. 1974).

10 In a 1974 letter to the head of the Corps, the EPA Administrator
expressed his disagreement with the Corps’ parsimonious view of its own
jurisdiction under the CWA. Section 404 of the Federal Water Pollution
Control Act Amendments of 1972: Hearings before the Senate Committee
on Public Works, 94th Cong., 2d Sess., 349 (1976) (letter dated June 19,
1974, from Russell E. Train, Administrator of EPA, to Lt. Gen. W. C. Grib-
ble, Jr., Chief of Corps of Engineers). The EPA is the agency that gen-
erally administers the CWA, except as otherwise provided. 33 U. S. C.
§ 1251(d); see also 43 Op. Atty. Gen. 197 (1979) (“Congress intended to
confer upon the administrator of the [EPA] the final administrative author-
ity” to determine the reach of the term “navigable waters”).

11 The House Committee on Government Operations noted the disagree-
ment between the EPA and the Corps over the meaning of “navigable
waters” and ultimately expressed its agreement with the EPA’s broader
reading of the statute. H. R. Rep. No. 93–1396, pp. 23–27 (1974).
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the Corps that the statute required it “to protect water qual-
ity to the full extent of the [C]ommerce [C]lause” and to ex-
tend federal regulation over discharges “to many areas that
have never before been subject to Federal permits or to this
form of water quality protection.” 40 Fed. Reg. 31320 (1975).

In 1975, the Corps therefore adopted the interim regula-
tions that we upheld in Riverside Bayview. As we noted
in that case, the new regulations understood “the waters
of the United States” to include, not only navigable waters
and their tributaries, but also “nonnavigable intrastate wa-
ters whose use or misuse could affect interstate commerce.”
474 U. S., at 123. The 1975 regulations provided that the
new program would become effective in three phases: phase
1, which became effective immediately, encompassed the nav-
igable waters covered by the 1974 regulation and the RHA;
phase 2, effective after July 1, 1976, extended Corps juris-
diction to nonnavigable tributaries, freshwater wetlands ad-
jacent to primary navigable waters, and lakes; and phase 3,
effective after July 1, 1977, extended Corps jurisdiction to
all other waters covered under the statute, including any
waters not covered by phases 1 and 2 (such as “intermittent
rivers, streams, tributaries, and perched wetlands that are
not contiguous or adjacent to navigable waters”) that “the
District Engineer determines necessitate regulation for the
protection of water quality.” 40 Fed. Reg. 31325–31326
(1975). The final version of these regulations, adopted in
1977, made clear that the covered waters included “isolated
lakes and wetlands, intermittent streams, prairie potholes,
and other waters that are not part of a tributary system to
interstate waters or to navigable waters of the United
States, the degradation or destruction of which could affect
interstate commerce.” 12

12 42 Fed. Reg. 37127 (1977), as amended, 33 CFR § 328.3(a)(3) (1977).
The so-called “migratory bird” rule, upon which the Corps based its as-
sertion of jurisdiction in this case, is merely a specific application of the
more general jurisdictional definition first adopted in the 1975 and 1977
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The Corps’ broadened reading of its jurisdiction provoked
opposition among some Members of Congress. As a result,
in 1977, Congress considered a proposal that would have lim-
ited the Corps’ jurisdiction under § 404 to waters that are
used, or by reasonable improvement could be used, as a
means to transport interstate or foreign commerce and their
adjacent wetlands. H. R. 3199, 95th Cong., 1st Sess., § 16(f)
(1977). A bill embodying that proposal passed the House
but was defeated in the Senate. The debates demonstrate
that Congress was fully aware of the Corps’ understanding
of the scope of its jurisdiction under the 1972 Act. We sum-
marized these debates in our opinion in Riverside Bayview:

“In both Chambers, debate on the proposals to narrow
the definition of navigable waters centered largely on
the issue of wetlands preservation. See [123 Cong.
Rec.], at 10426–10432 (House debate); id., at 26710–26729
(Senate debate). Proponents of a more limited § 404 ju-
risdiction contended that the Corps’ assertion of juris-
diction over wetlands and other nonnavigable ‘waters’
had far exceeded what Congress had intended in enact-
ing § 404. Opponents of the proposed changes argued
that a narrower definition of ‘navigable waters’ for pur-
poses of § 404 would exclude vast stretches of crucial
wetlands from the Corps’ jurisdiction, with detrimental
effects on wetlands ecosystems, water quality, and the
aquatic environment generally. The debate, particu-
larly in the Senate, was lengthy. In the House, the de-
bate ended with the adoption of a narrowed definition of

rules. The “rule,” which operates as a rule of thumb for identifying the
waters that fall within the Corps’ jurisdiction over phase 3 waters, first
appeared in the preamble to a 1986 repromulgation of the Corps’ definition
of “navigable waters.” 51 Fed. Reg. 41217 (1986). As the Corps stated
in the preamble, this repromulgation was not intended to alter its jurisdic-
tion in any way. Ibid. Instead, the Corps indicated, the migratory bird
rule was enacted simply to “clarif[y]” the scope of existing jurisdictional
regulations. Ibid.
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‘waters’; but in the Senate the limiting amendment was
defeated and the old definition retained. The Confer-
ence Committee adopted the Senate’s approach: efforts
to narrow the definition of ‘waters’ were abandoned; the
legislation as ultimately passed, in the words of Senator
Baker, ‘retain[ed] the comprehensive jurisdiction over
the Nation’s waters exercised in the 1972 Federal Water
Pollution Control Act.’ ” 474 U. S., at 136–137.

The net result of that extensive debate was a congres-
sional endorsement of the position that the Corps maintains
today. We explained in Riverside Bayview:

“[T]he scope of the Corps’ asserted jurisdiction over
wetlands was specifically brought to Congress’ atten-
tion, and Congress rejected measures designed to curb
the Corps’ jurisdiction in large part because of its con-
cern that protection of wetlands would be unduly ham-
pered by a narrowed definition of ‘navigable waters.’
Although we are chary of attributing significance to
Congress’ failure to act, a refusal by Congress to over-
rule an agency’s construction of legislation is at least
some evidence of the reasonableness of that construc-
tion, particularly where the administrative construction
has been brought to Congress’ attention through legisla-
tion specifically designed to supplant it.” Id., at 137.

Even if the majority were correct that Congress did not
extend the Corps’ jurisdiction in the 1972 CWA to reach
beyond navigable waters and their nonnavigable tributaries,
Congress’ rejection of the House’s efforts in 1977 to cut back
on the Corps’ 1975 assertion of jurisdiction clearly indicates
congressional acquiescence in that assertion. Indeed, our
broad determination in Riverside Bayview that the 1977
Congress acquiesced in the very regulations at issue in this
case should foreclose petitioner’s present urgings to the con-
trary. The majority’s refusal in today’s decision to acknowl-
edge the scope of our prior decision is troubling. Compare
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id., at 136 (“Congress acquiesced in the [1975] administrative
construction [of the Corps’ jurisdiction]”), with ante, at 170
(“We conclude that respondents have failed to make the nec-
essary showing that the failure of the 1977 House bill demon-
strates Congress’ acquiescence to the Corps’ regulations
. . .”).13 Having already concluded that Congress acquiesced
in the Corps’ regulatory definition of its jurisdiction, the
Court is wrong to reverse course today. See Dickerson v.
United States, 530 U. S. 428, 443 (2000) (Rehnquist, C. J.)
(“ ‘[T]he doctrine [of stare decisis] carries such persuasive
force that we have always required a departure from prece-
dent to be supported by some “special justification” ’ ”).

More important than the 1977 bill that did not become
law are the provisions that actually were included in the
1977 revisions. Instead of agreeing with those who sought
to withdraw the Corps’ jurisdiction over “isolated” waters,

13 The majority appears to believe that its position is consistent with
Riverside Bayview because of that case’s reservation of the question
whether the Corps’ jurisdiction extends to “certain wetlands not necessar-
ily adjacent to other waters,” 474 U. S., at 124, n. 2. But it is clear from
the context that the question reserved by Riverside Bayview did not con-
cern “isolated” waters, such as those at issue in this case, but rather “iso-
lated” wetlands. See id., at 131–132, n. 8 (“We are not called upon to
address the question of the authority of the Corps to regulate discharges
of fill material into wetlands that are not adjacent to bodies of open
water . . .”). Unlike the open waters present on petitioner’s site, wetlands
are lands “that are inundated or saturated by surface or ground water
at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted
for life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs, and similar areas.” 33 CFR § 328.3(b) (2000). If, as I be-
lieve, actually navigable waters lie at the very heart of Congress’ com-
merce power and “isolated,” nonnavigable waters lie closer to (but well
within) the margin, “isolated wetlands,” which are themselves only mar-
ginally “waters,” are the most marginal category of “waters of the United
States” potentially covered by the statute. It was the question of the
extension of federal jurisdiction to that category of “waters” that the Riv-
erside Bayview Court reserved. That question is not presented in this
case.
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Congress opted to exempt several classes of such waters
from federal control. § 67, 91 Stat. 1601, 33 U. S. C. § 1344(f).
For example, the 1977 amendments expressly exclude from
the Corps’ regulatory power the discharge of fill material
“for the purpose of construction or maintenance of farm or
stock ponds or irrigation ditches, or the maintenance of
drainage ditches,” and “for the purpose of construction of
temporary sedimentation basins on a construction site which
does not include placement of fill material into the navigable
waters.” Ibid. The specific exemption of these waters
from the Corps’ jurisdiction indicates that the 1977 Congress
recognized that similarly “isolated” waters not covered by
the exceptions would fall within the statute’s outer limits.

In addition to the enumerated exceptions, the 1977 amend-
ments included a new section, § 404(g), which authorized the
States to administer their own permit programs over certain
nonnavigable waters. Section 404(g)(1) provides, in rele-
vant part:

“The Governor of any State desiring to administer
its own individual and general permit program for the
discharge of dredged or fill material into the navigable
waters (other than those waters which are presently
used, or are susceptible to use in their natural condition
or by reasonable improvement as a means to transport
interstate or foreign commerce . . . , including wetlands
adjacent thereto) within its jurisdiction may submit to
the Administrator a full and complete description of the
program it proposes to establish and administer under
State law or under an interstate compact.” 33 U. S. C.
§ 1344(g)(1).

Section 404(g)(1)’s reference to navigable waters “other
than those waters which are presently used, or are suscepti-
ble to use,” for transporting commerce and their adjacent
wetlands appears to suggest that Congress viewed (and ac-
cepted) the Act’s regulations as covering more than naviga-
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ble waters in the traditional sense. The majority correctly
points out that § 404(g)(1) is itself ambiguous because it does
not indicate precisely how far Congress considered federal
jurisdiction to extend. Ante, at 171. But the Court ignores
the provision’s legislative history, which makes clear that
Congress understood § 404(g)(1)—and therefore federal ju-
risdiction—to extend, not only to navigable waters and non-
navigable tributaries, but also to “isolated” waters, such as
those at issue in this case.

The Conference Report discussing the 1977 amendments,
for example, states that § 404(g) “establish[es] a process to
allow the Governor of any State to administer an individual
and general permit program for the discharge of dredged or
fill material into phase 2 and 3 waters after the approval of
a program by the Administrator.” H. R. Conf. Rep. No. 95–
830, p. 101 (1977), reprinted in 3 Legislative History of the
Clean Water Act of 1977 (Committee Print compiled for
the Committee on Environment and Public Works by the
Library of Congress), Ser. No. 95–14, p. 285 (emphasis added)
(hereinafter Leg. Hist. of CWA). Similarly, a Senate Re-
port discussing the 1977 amendments explains that, under
§ 404(g), “the [C]orps will continue to administer the section
404 permit program in all navigable waters for a discharge
of dredge or fill material until the approval of a State pro-
gram for phase 2 and 3 waters.” S. Rep. No. 95–370, p. 75
(1977), reprinted in 4 Leg. Hist. of CWA 708 (emphases
added).

Of course, as I have already discussed, “phase 1” wa-
ters are navigable waters and their contiguous wetlands,
“phase 2” waters are the “primary tributaries” of navigable
waters and their adjacent wetlands, and “phase 3” waters
are all other waters covered by the statute, and can include
such “isolated” waters as “intermittent rivers, streams, trib-
utaries, and perched wetlands that are not contiguous or
adjacent to navigable waters.” The legislative history of
the 1977 amendments therefore plainly establishes that,
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when it enacted § 404(g), Congress believed—and desired—
the Corps’ jurisdiction to extend beyond just navigable wa-
ters, their tributaries, and the wetlands adjacent to each.

In dismissing the significance of § 404(g)(1), the majority
quotes out of context language in the very same 1977 Senate
Report that I have quoted above. Ante, at 170, n. 6. It is
true that the Report states that “[t]he committee amend-
ment does not redefine navigable waters.” S. Rep. No. 95–
370, at 75, reprinted in 4 Leg. Hist. of CWA 708 (emphasis
added). But the majority fails to point out that the quoted
language appears in the course of an explanation of the
Senate’s refusal to go along with House efforts to narrow
the scope of the Corps’ CWA jurisdiction to traditionally
navigable waters. Thus, the immediately preceding sen-
tence warns that “[t]o limit the jurisdiction of the [FWPCA]
with reference to discharges of the pollutants of dredged
or fill material would cripple efforts to achieve the act’s ob-
jectives.” 14 Ibid. The Court would do well to heed that
warning.

The majority also places great weight, ante, at 171, on our
statement in Riverside Bayview that § 404(g) “does not con-

14 In any event, to attach significance to the Report’s statement that
the committee amendments do not “redefine navigable waters,” one must
first accept the majority’s erroneous interpretation of the 1972 Act. But
the very Report upon which the majority relies states that “[t]he 1972
[FWPCA] exercised comprehensive jurisdiction over the Nation’s waters
to control pollution to the fullest constitutional extent.” S. Rep. No. 95–
370, at 75, reprinted in 4 Leg. Hist. of CWA 708 (emphases added). Even
if the Court’s flawed reading of the earlier statute were correct, however,
the language to which the Court points does not counsel against finding
congressional acquiescence in the Corps’ 1975 regulations. Quite the con-
trary. From the perspective of the 1977 Congress, those regulations con-
stituted the status quo that the proposed amendments sought to alter.
Considering the Report’s favorable references to the Corps’ “continu[ing]”
jurisdiction over phase 2 and 3 waters, the language concerning the failure
of the amendments to “redefine navigable waters” cuts strongly against
the majority’s position, which instead completely excises phase 3 waters
from the scope of the Act. Ibid.



531US1 Unit: $U10 [04-16-02 07:30:59] PAGES PGT: OPIN

191Cite as: 531 U. S. 159 (2001)

Stevens, J., dissenting

clusively determine the construction to be placed on the use
of the term ‘waters’ elsewhere in the Act,” 474 U. S., at 138,
n. 11 (emphasis added). This is simply more selective read-
ing. In that case, we also went on to say with respect to
the significance of § 404(g) that “the various provisions of the
Act should be read in pari materia.” Ibid. Moreover, our
ultimate conclusion in Riverside Bayview was that § 404(g)
“suggest[s] strongly that the term ‘waters’ as used in the
Act” supports the Corps’ reading. Ibid.

III

Although it might have appeared problematic on a “lin-
guistic” level for the Corps to classify “lands” as “waters” in
Riverside Bayview, 474 U. S., at 131–132, we squarely held
that the agency’s construction of the statute that it was
charged with enforcing was entitled to deference under
Chevron U. S. A. Inc. v. Natural Resources Defense Council,
Inc., 467 U. S. 837 (1984). Today, however, the majority re-
fuses to extend such deference to the same agency’s con-
struction of the same statute, see ante, at 172–174. This
refusal is unfaithful to both Riverside Bayview and Chevron.
For it is the majority’s reading, not the agency’s, that does
violence to the scheme Congress chose to put into place.

Contrary to the Court’s suggestion, the Corps’ interpreta-
tion of the statute does not “encroac[h]” upon “traditional
state power” over land use. Ante, at 173. “Land use plan-
ning in essence chooses particular uses for the land; environ-
mental regulation, at its core, does not mandate particular
uses of the land but requires only that, however the land is
used, damage to the environment is kept within prescribed
limits.” California Coastal Comm’n v. Granite Rock Co.,
480 U. S. 572, 587 (1987). The CWA is not a land-use code;
it is a paradigm of environmental regulation. Such regula-
tion is an accepted exercise of federal power. Hodel v. Vir-
ginia Surface Mining & Reclamation Assn., Inc., 452 U. S.
264, 282 (1981).
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It is particularly ironic for the Court to raise the specter
of federalism while construing a statute that makes explicit
efforts to foster local control over water regulation. Faced
with calls to cut back on federal jurisdiction over water pol-
lution, Congress rejected attempts to narrow the scope of
that jurisdiction and, by incorporating § 404(g), opted instead
for a scheme that encouraged States to supplant federal
control with their own regulatory programs. S. Rep. No.
95–370, at 75, reprinted in 4 Leg. Hist. of CWA 708 (“The
committee amendment does not redefine navigable waters.
Instead, the committee amendment intends to assure contin-
ued protection of all the Nation’s waters, but allows States
to assume the primary responsibility for protecting those
lakes, rivers, streams, swamps, marshes, and other portions
of the navigable waters outside the [C]orps program in the
so-called phase I waters” (emphasis added)). Because Illi-
nois could have taken advantage of the opportunities offered
to it through § 404(g), the federalism concerns to which the
majority adverts are misplaced. The Corps’ interpretation
of the statute as extending beyond navigable waters, tribu-
taries of navigable waters, and wetlands adjacent to each is
manifestly reasonable and therefore entitled to deference.

IV

Because I am convinced that the Court’s miserly construc-
tion of the statute is incorrect, I shall comment briefly on
petitioner’s argument that Congress is without power to pro-
hibit it from filling any part of the 31 acres of ponds on its
property in Cook County, Illinois. The Corps’ exercise of
its § 404 permitting power over “isolated” waters that serve
as habitat for migratory birds falls well within the bound-
aries set by this Court’s Commerce Clause jurisprudence.

In United States v. Lopez, 514 U. S. 549, 558–559 (1995),
this Court identified “three broad categories of activity that
Congress may regulate under its commerce power”: (1) chan-
nels of interstate commerce; (2) instrumentalities of inter-
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state commerce, or persons and things in interstate com-
merce; and (3) activities that “substantially affect” interstate
commerce. Ibid. The migratory bird rule at issue here is
properly analyzed under the third category. In order to
constitute a proper exercise of Congress’ power over intra-
state activities that “substantially affect” interstate com-
merce, it is not necessary that each individual instance of the
activity substantially affect commerce; it is enough that,
taken in the aggregate, the class of activities in question
has such an effect. Perez v. United States, 402 U. S. 146
(1971) (noting that it is the “class” of regulated activities,
not the individual instance, that is to be considered in the
“affects” commerce analysis); see also Hodel, 452 U. S., at
277; Wickard v. Filburn, 317 U. S. 111, 127–128 (1942).

The activity being regulated in this case (and by the
Corps’ § 404 regulations in general) is the discharge of fill
material into water. The Corps did not assert jurisdiction
over petitioner’s land simply because the waters were “used
as habitat by migratory birds.” It asserted jurisdiction
because petitioner planned to discharge fill into waters
“used as habitat by migratory birds.” Had petitioner in-
tended to engage in some other activity besides discharging
fill (i. e., had there been no activity to regulate), or, con-
versely, had the waters not been habitat for migratory birds
(i. e., had there been no basis for federal jurisdiction), the
Corps would never have become involved in petitioner’s use
of its land. There can be no doubt that, unlike the class of
activities Congress was attempting to regulate in United
States v. Morrison, 529 U. S. 598, 613 (2000) (“[g]ender-
motivated crimes”), and Lopez, 514 U. S., at 561 (possession
of guns near school property), the discharge of fill material
into the Nation’s waters is almost always undertaken for eco-
nomic reasons. See V. Albrecht & B. Goode, Wetland Regu-
lation in the Real World, Exh. 3 (Feb. 1994) (demonstrating
that the overwhelming majority of acreage for which § 404
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permits are sought is intended for commercial, industrial, or
other economic use).15

Moreover, no one disputes that the discharge of fill into
“isolated” waters that serve as migratory bird habitat will,
in the aggregate, adversely affect migratory bird popula-
tions. See, e. g., 1 Secretary of the Interior, Report to Con-
gress, The Impact of Federal Programs on Wetlands: The
Lower Mississippi Alluvial Plain and the Prairie Pothole
Region 79–80 (Oct. 1988) (noting that “isolated,” phase 3
waters “are among the most important and also [the] most
threatened ecosystems in the United States” because “[t]hey
are prime nesting grounds for many species of North Ameri-
can waterfowl . . .” and provide “[u]p to 50 percent of the
[U. S.] production of migratory waterfowl”). Nor does peti-
tioner dispute that the particular waters it seeks to fill are
home to many important species of migratory birds, in-
cluding the second-largest breeding colony of Great Blue
Herons in northeastern Illinois, App. to Pet. for Cert. 3a,
and several species of waterfowl protected by international
treaty and Illinois endangered species laws, Brief for Federal
Respondents 7.16

In addition to the intrinsic value of migratory birds, see
Missouri v. Holland, 252 U. S. 416, 435 (1920) (noting the
importance of migratory birds as “protectors of our forests
and our crops” and as “a food supply”), it is undisputed that

15 The fact that petitioner can conceive of some people who may dis-
charge fill for noneconomic reasons does not weaken the legitimacy of the
Corps’ jurisdictional claims. As we observed in Perez v. United States,
402 U. S. 146 (1971), “[w]here the class of activities is regulated and that
class is within the reach of federal power, the courts have no power to
excise, as trivial, individual instances of the class.” Id., at 154 (internal
quotation marks omitted).

16 Other bird species using petitioner’s site as habitat include the “ ‘Great
Egret, Green-backed Heron, Black-crowned Night Heron, Canada Goose,
Wood Duck, Mallard, Greater Yellowlegs, Belted Kingfisher, Northern
Waterthrush, Louisiana Waterthrush, Swamp Sparrow, and Red-winged
Blackbird.’ ” Brief for Petitioner 4, n. 3.
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literally millions of people regularly participate in bird-
watching and hunting and that those activities generate a
host of commercial activities of great value.17 The causal
connection between the filling of wetlands and the decline
of commercial activities associated with migratory birds is
not “attenuated,” Morrison, 529 U. S., at 612; it is direct
and concrete. Cf. Gibbs v. Babbitt, 214 F. 3d 483, 492–493
(CA4 2000) (“The relationship between red wolf takings
and interstate commerce is quite direct—with no red wolves,
there will be no red wolf related tourism . . .”).

Finally, the migratory bird rule does not blur the “distinc-
tion between what is truly national and what is truly local.”
Morrison, 529 U. S., at 617–618. Justice Holmes cogently
observed in Missouri v. Holland that the protection of mi-
gratory birds is a textbook example of a national problem.
252 U. S., at 435 (“It is not sufficient to rely upon the States
[to protect migratory birds]. The reliance is vain . . .”).
The destruction of aquatic migratory bird habitat, like so
many other environmental problems, is an action in which
the benefits (e. g., a new landfill) are disproportionately local,
while many of the costs (e. g., fewer migratory birds) are
widely dispersed and often borne by citizens living in other
States. In such situations, described by economists as in-
volving “externalities,” federal regulation is both appro-
priate and necessary. Revesz, Rehabilitating Interstate

17 In 1984, the U. S. Congress Office of Technology Assessment found
that, in 1980, 5.3 million Americans hunted migratory birds, spending
$638 million. U. S. Congress, Office of Technology Assessment, Wetlands:
Their Use and Regulation 54 (OTA–O–206, Mar. 1984). More than 100
million Americans spent almost $14.8 billion in 1980 to watch and photo-
graph fish and wildlife. Ibid. Of 17.7 million birdwatchers, 14.3 million
took trips in order to observe, feed, or photograph waterfowl, and 9.5
million took trips specifically to view other water-associated birds, such as
herons like those residing at petitioner’s site. U. S. Dept. of Interior, U. S.
Fish and Wildlife Service and U. S. Dept. of Commerce, Bureau of Census,
1996 National Survey of Fishing, Hunting, and Wildlife-Associated Recre-
ation 45, 90 (issued Nov. 1997).
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Competition: Rethinking the “Race-to-the-Bottom” Ration-
ale for Federal Environmental Regulation, 67 N. Y. U. L.
Rev. 1210, 1222 (1992) (“The presence of interstate externali-
ties is a powerful reason for intervention at the federal
level”); cf. Hodel, 452 U. S., at 281–282 (deferring to Con-
gress’ finding that nationwide standards were “essential” in
order to avoid “destructive interstate competition” that
might undermine environmental standards). Identifying
the Corps’ jurisdiction by reference to waters that serve as
habitat for birds that migrate over state lines also satisfies
this Court’s expressed desire for some “jurisdictional ele-
ment” that limits federal activity to its proper scope. Mor-
rison, 529 U. S., at 612.

The power to regulate commerce among the several States
necessarily and properly includes the power to preserve the
natural resources that generate such commerce. Cf. Spor-
hase v. Nebraska ex rel. Douglas, 458 U. S. 941, 953 (1982)
(holding water to be an “article of commerce”). Migratory
birds, and the waters on which they rely, are such resources.
Moreover, the protection of migratory birds is a well-
established federal responsibility. As Justice Holmes noted
in Missouri v. Holland, the federal interest in protecting
these birds is of “the first magnitude.” 252 U. S., at 435.
Because of their transitory nature, they “can be protected
only by national action.” Ibid.

Whether it is necessary or appropriate to refuse to allow
petitioner to fill those ponds is a question on which we have
no voice. Whether the Federal Government has the power
to require such permission, however, is a question that is
easily answered. If, as it does, the Commerce Clause em-
powers Congress to regulate particular “activities causing
air or water pollution, or other environmental hazards that
may have effects in more than one State,” Hodel, 452 U. S.,
at 282, it also empowers Congress to control individual ac-
tions that, in the aggregate, would have the same effect.
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Perez, 402 U. S., at 154; Wickard, 317 U. S., at 127–128.18

There is no merit in petitioner’s constitutional argument.
Because I would affirm the judgment of the Court of

Appeals, I respectfully dissent.

18 Justice Thomas is the only Member of the Court who has expressed
disagreement with the “aggregation principle.” United States v. Lopez,
514 U. S. 549, 600 (1995) (concurring opinion).
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GLOVER v. UNITED STATES

certiorari to the united states court of appeals for
the seventh circuit

No. 99–8576. Argued November 27, 2000—Decided January 9, 2001

The probation office recommended that petitioner Glover’s federal labor
racketeering, money laundering, and tax evasion convictions be grouped
under United States Sentencing Guidelines § 3D1.2, which allows the
grouping of counts involving substantially the same harm. The Gov-
ernment objected to grouping the money laundering counts with the
others, and the trial court agreed. Glover’s offense level was thus in-
creased by two levels, resulting in an increased sentence of between 6
and 21 months. His counsel did not press the grouping issue in the
trial court or raise it on appeal to the Seventh Circuit, which affirmed
his conviction and sentence. Glover then filed a pro se motion to cor-
rect his sentence, arguing that his counsel’s failure to pursue the issue
was ineffective assistance, without which his offense level would have
been lower. The District Court denied the motion, determining that
under Circuit precedent a 6- to 21-month sentencing increase was not
significant enough to amount to prejudice for purposes of Strickland
v. Washington, 466 U. S. 668. As a result, the court did not decide
whether Glover’s counsel fell below a reasonable standard of compe-
tence, and denied his ineffective-assistance claim. The Seventh Circuit
affirmed, relying on the Government’s theory that even were the per-
formance of Glover’s counsel ineffective, the resulting increase in sen-
tence, under Circuit precedent, would not constitute prejudice.

Held: The Seventh Circuit erred in engrafting onto the prejudice branch
of the Strickland test the requirement that any increase in sentence
must meet a standard of significance. Pp. 202–205.

(a) The Government no longer asserts that a 6- to 21-month prison
term increase is not prejudice under Strickland. The Seventh Circuit
drew the substance of its rule from Lockhart v. Fretwell, 506 U. S. 364,
369, which holds that in some circumstances a mere difference in out-
come will not suffice to establish prejudice. This Court explained last
Term that the Lockhart holding does not supplant the Strickland analy-
sis. See Williams v. Taylor, 529 U. S. 362, 393. The Seventh Circuit
was incorrect to rely on Lockhart to deny relief to persons who might
show deficient performance in their counsel’s failure to object to an error
of law affecting the sentencing calculation because the sentence increase
does not meet some baseline prejudice standard. This Court’s jurispru-
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dence suggests that any amount of actual jail time has Sixth Amend-
ment significance. E. g., Argersinger v. Hamlin, 407 U. S. 25. More-
over, decisions on the right to jury trial in a criminal case, see id., at
29, do not control the question whether a showing of prejudice, in the
context of an ineffective-assistance claim, requires a significant prison
term increase. The Seventh Circuit’s rule is not well considered in any
event, because there is no obvious dividing line by which to measure
how much longer a sentence must be for the increase to constitute
substantial prejudice. Although the amount by which a defendant’s
sentence is increased by a particular decision may be a factor in deter-
mining whether counsel’s performance in failing to argue the point
constitutes ineffective assistance, under a determinate system of con-
strained discretion such as the Sentencing Guidelines it cannot serve as
a bar to a showing of prejudice. Here the Court considers the sentenc-
ing calculation itself, which resulted from a ruling that had it been error,
would have been correctable on appeal. The question of deficient per-
formance is not before the Court, but it is clear that prejudice flowed
from the asserted error in sentencing. Pp. 202–204.

(b) The Government’s various arguments for affirming the Seventh
Circuit’s judgment were neither raised nor resolved below, and are out-
side the questions presented by the petition for certiorari. Whether
these issues remain open, and if so whether they have merit, are ques-
tions for the lower courts to determine in the first instance. P. 205.

182 F. 3d 921, reversed and remanded.

Kennedy, J., delivered the opinion for a unanimous Court.

Michael L. Waldman argued the cause and filed briefs
for petitioner.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the brief were Solicitor
General Waxman, Assistant Attorney General Robinson,
Matthew D. Roberts, and Joel M. Gershowitz.*

Justice Kennedy delivered the opinion of the Court.

The issue presented rests upon the initial assumption,
which we accept for analytic purposes, that the trial court

*David M. Zlotnick, Peter Goldberger, and Kyle O’Dowd filed a brief
for the National Association of Criminal Defense Lawyers et al. as amici
curiae urging reversal.
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erred in a Sentencing Guidelines determination after peti-
tioner’s conviction of a federal offense. The legal error,
petitioner alleges, increased his prison sentence by at least
6 months and perhaps by 21 months. We must decide
whether this would be “prejudice” under Strickland v.
Washington, 466 U. S. 668 (1984). The Government is not
ready to concede error in the sentencing determination but
now acknowledges that if an increased prison term did flow
from an error the petitioner has established Strickland prej-
udice. In agreement with the Government and petitioner on
this point, we reverse and remand for further proceedings.

I

In the 1980’s and early 1990’s, petitioner Paul Glover was
the Vice President and General Counsel of the Chicago Truck
Drivers, Helpers, and Warehouse Workers Union (Independ-
ent). The evidence showed Glover used his control over the
union’s investments to enrich himself and his co-conspirators
through kickbacks. When the malfeasance was discovered,
he was tried in the United States District Court for the
Northern District of Illinois. His first trial ended when the
jury could not agree, but a second jury convicted him. The
presentence investigation report prepared by the probation
office recommended that the convictions for labor racketeer-
ing, money laundering, and tax evasion be grouped together
under United States Sentencing Commission, Guidelines
Manual § 3D1.2 (Nov. 1994), which allows the grouping of
“counts involving substantially the same harm.” The Gov-
ernment, insisting that the money laundering counts could
not be grouped with the other counts, objected to that rec-
ommendation, and the District Court held a hearing on the
matter. The money laundering counts, it ruled, should not
be grouped with Glover’s other offenses. The ruling, as the
trial court viewed it, was in conformance with decisions in
those Courts of Appeals which had refused to group money
laundering counts with other counts for various reasons.
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See, e. g., United States v. Lombardi, 5 F. 3d 568 (CA1 1993);
United States v. Porter, 909 F. 2d 789 (CA4 1990); United
States v. Taylor, 984 F. 2d 298 (CA9 1993); United States v.
Johnson, 971 F. 2d 562 (CA10 1992); United States v. Harper,
972 F. 2d 321 (CA11 1992). In the trial court, Glover’s attor-
neys did not submit papers or offer extensive oral arguments
contesting the no-grouping argument advanced by the Gov-
ernment. When the District Court decided not to group the
money laundering counts with the other counts, Glover’s
offense level was increased by two levels, yielding a con-
comitant increase in the sentencing range. Glover was
sentenced to 84 months in prison, which was in the middle
of the Guidelines range of 78 to 97 months.

On appeal to the Seventh Circuit, Glover’s counsel (the
same attorneys who represented him in District Court) did
not raise the grouping issue; instead, they concentrated on
claims that certain testimony from his first trial should not
have been admitted at his second trial and that he should
not have been assessed a two-level increase for perjury at
his first trial. A short time after argument on Glover’s ap-
peal, a different panel of the Seventh Circuit held that, under
some circumstances, grouping of money laundering offenses
with other counts was proper under § 3D1.2. United States
v. Wilson, 98 F. 3d 281 (1996). A month and a half later,
the Seventh Circuit rejected both of Glover’s arguments and
affirmed his conviction and sentence. 101 F. 3d 1183 (1996).

Glover filed a pro se motion to correct his sentence under
28 U. S. C. § 2255 (1994 ed., Supp. III). The failure of his
counsel to press the grouping issue, he argued, was ineffec-
tive assistance, a position confirmed, in his view, by the
Court of Appeals’ decision in Wilson. The performance of
counsel, he contended, fell below a reasonable standard both
at sentencing, when his attorneys did not with any clarity or
force contest the Government’s argument, and on appeal,
when they did not present the issue in their briefs or call the
Wilson decision to the panel’s attention following the oral
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argument. He further argued that absent the ineffective as-
sistance, his offense level would have been two levels lower,
yielding a Guidelines sentencing range of 63 to 78 months.
Under this theory, the 84-month sentence he received was
an unlawful increase of anywhere between 6 and 21 months.

The District Court denied Glover’s motion, determining
that under Seventh Circuit precedent an increase of 6 to 21
months in a defendant’s sentence was not significant enough
to amount to prejudice for purposes of Strickland v. Wash-
ington, supra. As a result, the District Court did not decide
the issue whether the performance of Glover’s counsel fell
below a reasonable standard of competence. On appeal
to the Seventh Circuit, the Government argued only that
Glover had not suffered prejudice within the meaning of
Strickland. See App. to Reply Brief for Petitioner 1a–22a.
Citing Durrive v. United States, 4 F. 3d 548 (CA7 1993), the
Government contended that even were the performance of
Glover’s counsel ineffective, the resulting additional 6 to 21
months, under the law as established in the Seventh Circuit,
would not constitute prejudice. App. to Reply Brief for
Petitioner 21a. The Court of Appeals affirmed, relying
on that theory. 182 F. 3d 921 (1999) (table). We granted
Glover’s petition for certiorari. 530 U. S. 1261 (2000).

II

The Government no longer puts forth the proposition that
a 6- to 21-month prison term increase is not prejudice under
Strickland. It now acknowledges that such a rule, without
more, would be “inconsistent with this Court’s cases and un-
workable.” Brief for United States 18.

It appears the Seventh Circuit drew the substance of its
no-prejudice rule from our opinion in Lockhart v. Fretwell,
506 U. S. 364 (1993). Lockhart holds that in some circum-
stances a mere difference in outcome will not suffice to estab-
lish prejudice. Id., at 369. The Seventh Circuit extracted
from this holding the rule at issue here, which denies relief
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when the increase in sentence is said to be not so significant
as to render the outcome of sentencing unreliable or fun-
damentally unfair. See Durrive, supra, at 550–551. The
Court explained last Term that our holding in Lockhart does
not supplant the Strickland analysis. See Williams v. Tay-
lor, 529 U. S. 362, 393 (2000) (“Cases such as Nix v. White-
side, 475 U. S. 157 (1986), and Lockhart v. Fretwell, 506 U. S.
364 (1993), do not justify a departure from a straightforward
application of Strickland when the ineffectiveness of counsel
does deprive the defendant of a substantive or procedural
right to which the law entitles him”); id., at 414 (opinion of
O’Connor, J.) (“As I explained in my concurring opinion in
[Lockhart], ‘in the vast majority of cases . . . [t]he determina-
tive question—whether there is “a reasonable probability
that, but for counsel’s unprofessional errors, the result of
the proceeding would have been different”—remains un-
changed’ ”). The Seventh Circuit was incorrect to rely on
Lockhart to deny relief to persons attacking their sentence
who might show deficient performance in counsel’s failure to
object to an error of law affecting the calculation of a sen-
tence because the sentence increase does not meet some
baseline standard of prejudice. Authority does not suggest
that a minimal amount of additional time in prison cannot
constitute prejudice. Quite to the contrary, our jurispru-
dence suggests that any amount of actual jail time has Sixth
Amendment significance. Compare Argersinger v. Hamlin,
407 U. S. 25 (1972) (holding that the assistance of counsel
must be provided when a defendant is tried for a crime that
results in a sentence of imprisonment), with Scott v. Illinois,
440 U. S. 367 (1979) (holding that a criminal defendant has
no Sixth Amendment right to counsel when his trial does not
result in a sentence of imprisonment). Our decisions on the
right to jury trial in a criminal case do not suggest that there
is no prejudice in the circumstances here. Those cases have
limited the right to jury trial to offenses where the potential
punishment was imprisonment for six months or more. See
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Argersinger, supra, at 29 (citing Duncan v. Louisiana, 391
U. S. 145 (1968)). But they do not control the question
whether a showing of prejudice, in the context of a claim for
ineffective assistance of counsel, requires a significant in-
crease in a term of imprisonment.

The Seventh Circuit’s rule is not well considered in any
event, because there is no obvious dividing line by which to
measure how much longer a sentence must be for the in-
crease to constitute substantial prejudice. Indeed, it is not
even clear if the relevant increase is to be measured in abso-
lute terms or by some fraction of the total authorized sen-
tence. See Martin v. United States, 109 F. 3d 1177, 1183
(CA7 1996) (Rovner, J., dissenting from denial of rehearing
en banc). Although the amount by which a defendant’s sen-
tence is increased by a particular decision may be a factor
to consider in determining whether counsel’s performance in
failing to argue the point constitutes ineffective assistance,
under a determinate system of constrained discretion such
as the Sentencing Guidelines it cannot serve as a bar to a
showing of prejudice. Compare Spriggs v. Collins, 993 F. 2d
85, 88 (CA5 1993) (requiring a showing that a sentence would
have been “significantly less harsh” under the Texas discre-
tionary sentencing scheme), with United States v. Phillips,
210 F. 3d 345 (CA5 2000) (finding prejudice under the Sen-
tencing Guidelines when an error by counsel led to an in-
creased sentence). We hold that the Seventh Circuit erred
in engrafting this additional requirement onto the prejudice
branch of the Strickland test. This is not a case where trial
strategies, in retrospect, might be criticized for leading to a
harsher sentence. Here we consider the sentencing calcula-
tion itself, a calculation resulting from a ruling which, if it
had been error, would have been correctable on appeal. We
express no opinion on the ultimate merits of Glover’s claim
because the question of deficient performance is not before
us, but it is clear that prejudice flowed from the asserted
error in sentencing.
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III

The Government makes various arguments for alternative
grounds to affirm the Court of Appeals. Among other con-
tentions, the Government suggests that the failure of Glov-
er’s counsel to argue for grouping of the money laundering
counts was not deficient; that Glover’s grouping claim has no
legal merit in any event; and that even if Glover had pre-
vailed on his grouping claim, his sentence in fact would have
increased as a result. Glover disputes these contentions.
We need not describe the arguments in great detail, because
despite the fact the parties have joined issue at least in part
on these points, they were neither raised in nor passed upon
by the Court of Appeals. In the ordinary course we do not
decide questions neither raised nor resolved below. See
Taylor v. Freeland & Kronz, 503 U. S. 638, 646 (1992). As
a general rule, furthermore, we do not decide issues outside
the questions presented by the petition for certiorari. This
Court’s Rule 14.1(a). Whether these issues remain open,
and if so whether they have merit, are questions for the
Court of Appeals or the District Court to consider and deter-
mine in the first instance.

The judgment of the Seventh Circuit is reversed. The
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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GITLITZ et al. v. COMMISSIONER OF
INTERNAL REVENUE

certiorari to the united states court of appeals for
the tenth circuit

No. 99–1295. Argued October 2, 2000—Decided January 9, 2001

Shareholders of a corporation taxed under Subchapter S of the Internal
Revenue Code may elect a “pass-through” taxation system, under which
the corporation’s profits pass through directly to its shareholders on
a pro rata basis and are reported on the shareholders’ individual tax
returns. 26 U. S. C. § 1366(a)(1)(A). To prevent double taxation of
distributed income, shareholders may increase their corporate bases
by certain items of income. § 1367(a)(1)(A). Corporate losses and de-
ductions are passed through in a similar manner, § 1366(a)(1)(A), and the
shareholders’ bases in the S corporation’s stock and debt are decreased
accordingly, §§ 1367(a)(2)(B), 1367(b)(2)(A). However, to the extent that
such losses and deductions exceed a shareholder’s basis in the S corpora-
tion’s stock and debt, the excess is “suspended” until that basis becomes
large enough to permit the deduction. §§ 1366(d)(1)–(2). In 1991, an
insolvent S corporation in which petitioners David Gitlitz and Philip
Winn were shareholders excluded its entire discharge of indebtedness
amount from gross income. On their tax returns, petitioners used their
pro rata share of the discharge amount to increase their bases in the
corporation’s stock on the theory that it was an “item of income” sub-
ject to pass-through. They used their increased bases to deduct corpo-
rate losses and deductions, including suspended ones from previous
years. With the upward basis adjustments, they were each able to de-
duct the full amount of their pro rata share of the corporation’s losses.
The Commissioner determined that they could not use the corpora-
tion’s discharge of indebtedness to increase their bases in the stock
and denied their loss deductions. The Tax Court ultimately agreed.
In affirming, the Tenth Circuit assumed that excluded discharge of
indebtedness is an item of income subject to pass-through, but held that
the discharge amount first had to be used to reduce certain tax attrib-
utes of the S corporation under § 108(b) and that only the leftover
amount could be used to increase basis. Because the tax attribute to
be reduced here (the corporation’s net operating loss) equaled the dis-
charged debt amount, that entire amount was absorbed by the reduction
at the corporate level and nothing remained to be passed through to
the shareholders.
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Held:
1. The statute’s plain language establishes that excluded discharged

debt is an “item of income,” which passes through to shareholders and
increases their bases in an S corporation’s stock. Section 61(a)(12)
states that discharge of indebtedness is included in gross income. And
§ 108(a) provides only that the discharge ceases to be included in gross
income when the S corporation is insolvent, not that it ceases to be an
item of income, as the Commissioner contends. Not all items of income
are included in gross income, see § 1366(a)(1), so an item’s mere exclu-
sion from gross income does not imply that the amount ceases to be
an item of income. Moreover, §§ 101 through 136 employ the same con-
struction to exclude various items from gross income, but not even
the Commissioner encourages a reading that would exempt all such
items from pass-through. Instead the Commissioner asserts that dis-
charge of indebtedness is unique because it requires no economic out-
lay on the taxpayer’s part, but can identify no statutory language that
makes this distinction relevant. On the contrary, the statute makes
clear that § 108(a)’s exclusion does not alter the character of discharge
of indebtedness as an item of income. Specifically, § 108(e) presumes
that such discharge is always “income,” and that the only question for
§ 108 purposes is whether it is includible in gross income. The Commis-
sioner’s contentions that, notwithstanding the statute’s plain language,
excluded discharge of indebtedness is not income and, specifically, that
it is not “tax-exempt income” under § 1366(a)(1)(A) do not alter the con-
clusion reached here. Pp. 212–216.

2. Pass-through is performed before the reduction of an S corpora-
tion’s tax attributes under § 108(b). The sequencing question presented
here is important. If attribute reduction is performed before the dis-
charge of indebtedness is passed through to the shareholders, the share-
holders’ losses that exceed basis are treated as the corporation’s net
operating loss and are then reduced by the amount of the discharged
debt; in this case no suspended losses would remain that would permit
petitioners to take deductions. However, if it is performed after the
discharged debt income is passed through, then the shareholders would
be able to deduct their losses (up to the amount of the increase in basis
caused by the discharged debt). Any suspended losses remaining then
will be treated as the S corporation’s net operating loss and reduced by
the discharged debt amount. Section 108(b)(4)(A) expressly addresses
the sequencing question, directing that the attribute reductions “shall
be made after the determination of the tax imposed . . . for the taxable
year of the discharge.” (Emphases added.) In order to determine the
“tax imposed,” a shareholder must adjust his basis in S corporation
stock and pass through all items of income and loss. Consequently the
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attribute reduction must be made after the basis adjustment and pass-
through. Petitioners must pass through the discharged debt, increase
corporate bases, and then deduct their losses, all before any attribute
reduction could occur. Because their basis increase is equal to their
losses, they have no suspended losses remaining and thus have no net
operating losses to reduce. The primary arguments made in Courts of
Appeals against this reading of the sequencing provision are rejected.
Pp. 216–220.

182 F. 3d 1143, reversed.

Thomas, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Stevens, O’Connor, Scalia, Kennedy, Souter, and Gins-
burg, JJ., joined. Breyer, J., filed a dissenting opinion, post, p. 220.

Darrell D. Hallett argued the cause for petitioners. With
him on the briefs were John M. Colvin and Robert J.
Chicoine.

Kent L. Jones argued the cause for respondent. With
him on the brief were Solicitor General Waxman, Acting
Assistant Attorney General Junghans, Deputy Solicitor
General Wallace, Teresa E. McLaughlin, and Edward T.
Perelmuter.*

Justice Thomas delivered the opinion of the Court.

The Commissioner of Internal Revenue assessed tax defi-
ciencies against petitioners David and Louise Gitlitz and
Philip and Eleanor Winn because they used nontaxed dis-
charge of indebtedness to increase their bases in S corpora-
tion stock and to deduct suspended losses. In this case we
must answer two questions. First, we must decide whether
the Internal Revenue Code (Code) permits taxpayers to in-
crease bases in their S corporation stock by the amount of
an S corporation’s discharge of indebtedness excluded from
gross income. And, second, if the Code permits such an in-

*Richard M. Lipton and Theodore R. Bots filed a brief for the Real
Estate Roundtable as amicus curiae urging reversal.
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crease, we must decide whether the increase occurs before
or after taxpayers are required to reduce the S corporation’s
tax attributes.

I

David Gitlitz and Philip Winn 1 were shareholders of
P. D. W. & A., Inc., a corporation that had elected to be taxed
under Subchapter S of the Code, 26 U. S. C. §§ 1361–1379
(1994 ed. and Supp. III). Subchapter S allows shareholders
of qualified corporations to elect a “pass-through” taxation
system under which income is subjected to only one level of
taxation. See Bufferd v. Commissioner, 506 U. S. 523, 525
(1993). The corporation’s profits pass through directly to its
shareholders on a pro rata basis and are reported on the
shareholders’ individual tax returns. See § 1366(a)(1)(A).2

To prevent double taxation of income upon distribution from
the corporation to the shareholders, § 1367(a)(1)(A) permits
shareholders to increase their corporate bases by items of
income identified in § 1366(a) (1994 ed. and Supp. III). Cor-
porate losses and deductions are passed through in a similar
manner, see § 1366(a)(1)(A), and the shareholders’ bases in
the S corporation’s stock and debt are decreased accordingly,
see §§ 1367(a)(2)(B), 1367(b)(2)(A). However, a shareholder
cannot take corporate losses and deductions into account on
his personal tax return to the extent that such items exceed
his basis in the stock and debt of the S corporation. See

1 Each man filed a joint tax return with his wife.
2 Section 1366(a)(1) provides:

“In determining the tax under this chapter of a shareholder for the share-
holder’s taxable year in which the taxable year of the S corporation
ends . . . , there shall be taken into account the shareholder’s pro rata
share of the corporation’s—

“(A) items of income (including tax-exempt income), loss, deduction, or
credit the separate treatment of which could affect the liability for tax of
any shareholder . . . .”
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§ 1366(d)(1) (Supp. III). If those items exceed the basis, the
excess is “suspended” until the shareholder’s basis becomes
large enough to permit the deduction. See §§ 1366(d)(1), (2)
(1994 ed. and Supp. III).

In 1991, P. D. W. & A. realized $2,021,296 of discharged
indebtedness. At the time, the corporation was insolvent in
the amount of $2,181,748. Because it was insolvent even
after the discharge of indebtedness was added to its balance
sheet, P. D. W. & A. excluded the entire discharge of indebt-
edness amount from gross income under 26 U. S. C. §§ 108(a)
and 108(d)(7)(A). On their tax returns, Gitlitz and Winn in-
creased their bases in P. D. W. & A. stock by their pro rata
share (50 percent each) of the amount of the corporation’s
discharge of indebtedness. Petitioners’ theory was that the
discharge of indebtedness was an “item of income” subject
to pass-through under § 1366(a)(1)(A). They used their in-
creased bases to deduct on their personal tax returns cor-
porate losses and deductions, including losses and deduc-
tions from previous years that had been suspended under
§ 1366(d). Gitlitz and Winn each had losses (including sus-
pended losses and operating losses) that totaled $1,010,648.
With the upward basis adjustments of $1,010,648 each, Gitlitz
and Winn were each able to deduct the full amount of their
pro rata share of P. D. W. & A.’s losses.

The Commissioner determined that petitioners could not
use P. D. W. & A.’s discharge of indebtedness to increase
their bases in the stock and denied petitioners’ loss deduc-
tions. Petitioners petitioned the Tax Court to review the
deficiency determinations. The Tax Court, in its initial
opinion, granted relief to petitioners and held that the dis-
charge of indebtedness was an “item of income” and there-
fore could support a basis increase. See Winn v. Commis-
sioner, 73 TCM 3167 (1997), ¶ 97,286 RIA Memo withdrawn
and reissued, 75 TCM 1840 (1998), ¶ 98,071 RIA Memo TC.
In light of the Tax Court’s decision in Nelson v. Commis-
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sioner, 110 T. C. 114 (1998), aff ’d, 182 F. 3d 1152 (CA10 1999),3

however, the Tax Court granted the Commissioner’s motion
for reconsideration and held that shareholders may not use
an S corporation’s untaxed discharge of indebtedness to in-
crease their bases in corporate stock. See Winn v. Commis-
sioner, 75 TCM 1840 (1998), ¶ 98,071 RIA Memo TC.

The Court of Appeals affirmed. See 182 F. 3d 1143 (CA10
1999). It assumed that excluded discharge of indebtedness
is an item of income subject to pass-through to shareholders
pursuant to § 1366(a)(1)(A), id., at 1148, 1151, n. 7, but held
that the discharge of indebtedness amount first had to be
used to reduce certain tax attributes of the S corporation
under § 108(b), and that only the leftover amount could be
used to increase basis.4 The Court of Appeals explained
that, because the tax attribute to be reduced (in this case
the corporation’s net operating loss) was equal to the amount
of discharged debt, the entire amount of discharged debt
was absorbed by the reduction at the corporate level, and
nothing remained of the discharge of indebtedness to be
passed through to the shareholders under § 1366(a)(1)(A).
Id., at 1151. Because Courts of Appeals have disagreed on
how to treat discharge of indebtedness of an insolvent S cor-
poration, compare Gaudiano v. Commissioner, 216 F. 3d 524,
535 (CA6 2000) (holding that tax attributes are reduced be-
fore excluded discharged debt income is passed through to
shareholders), cert. pending, No. 00–459; Witzel v. Commis-
sioner, 200 F. 3d 496, 498 (CA7 2000) (same), cert. pending,

3 In Nelson, the Tax Court held that excluded discharge of indebtedness
does not pass through to an S corporation’s shareholders because § 108
is an exception to normal S corporation pass-through rules. Specifically,
the court held that, because § 108(d)(7)(A) requires that “subsections (a)
[and (b) of § 108] shall be applied at the corporate level” in the case of an
S corporation, it precludes any pass-through of the discharge of indebted-
ness to the shareholder level. See Nelson, 110 T. C., at 121–124.

4 Section 108(b)(1) reads: “The amount excluded from gross income
under [§ 108(a)(1)] shall be applied to reduce the tax attributes of the
taxpayer . . . .”
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No. 99–1693; and 182 F. 3d, at 1150 (case below), with United
States v. Farley, 202 F. 3d 198, 206 (CA3 2000) (holding that
excluded discharged debt income is passed through to share-
holders before tax attributes are reduced), cert. pending,
No. 99–1675 [Reporter’s Note: See post, p. 1111]; see also
Pugh v. Commissioner, 213 F. 3d 1324, 1330 (CA11 2000)
(holding that excluded discharged debt income is sub-
ject to pass-through and can increase basis), cert. pending,
No. 00–242, we granted certiorari. 529 U. S. 1097 (2000).

II

Before we can reach the issue addressed by the Court of
Appeals—whether the increase in the taxpayers’ corporate
bases occurs before or after the taxpayers are required to
reduce the S corporation’s tax attributes—we must address
the argument raised by the Commissioner.5 The Commis-
sioner argues that the discharge of indebtedness of an insol-
vent S corporation is not an “item of income” and thus never
passes through to shareholders. Under a plain reading of
the statute, we reject this argument and conclude that ex-
cluded discharged debt is indeed an “item of income,” which
passes through to the shareholders and increases their bases
in the stock of the S corporation.

5 The Commissioner has altered his arguments throughout the course of
this litigation. According to the Tax Court, during the first iteration of
this case the Commissioner made several arguments but then settled on a
“final” one—that the discharge of indebtedness of the insolvent S corpora-
tion was not an “item of income,” see 73 TCM 3167 (1997), ¶ 97,286 RIA
Memo TC. In the Court of Appeals, the Commissioner argued instead
that, because any pass-through of excluded discharge of indebtedness to
petitioners took place after any reduction of tax attributes and by then
the income would have been fully absorbed by the tax attributes, no dis-
charged debt remained to flow through to petitioners. The Commissioner
relegated to a footnote his argument that discharge of indebtedness is not
an “item of income.” See Brief for Appellee in Nos. 98–9009 and 98–9010
(CA10), p. 33, n. 14.
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Section 61(a)(12) states that discharge of indebtedness
generally is included in gross income. Section 108(a)(1) pro-
vides an express exception to this general rule:

“Gross income does not include any amount which (but
for this subsection) would be includible in gross income
by reason of the discharge . . . of indebtedness of the
taxpayer if—

. . . . .
“(B) the discharge occurs when the taxpayer is

insolvent.”

The Commissioner contends that this exclusion from gross
income alters the character of the discharge of indebtedness
so that it is no longer an “item of income.” However, the
text and structure of the statute do not support the Commis-
sioner’s theory. Section 108(a) simply does not say that dis-
charge of indebtedness ceases to be an item of income when
the S corporation is insolvent. Instead it provides only that
discharge of indebtedness ceases to be included in gross in-
come. Not all items of income are included in gross income,
see § 1366(a)(1) (providing that “items of income,” including
“tax-exempt” income, are passed through to shareholders),
so mere exclusion of an amount from gross income does not
imply that the amount ceases to be an item of income.
Moreover, §§ 101 through 136 employ the same construction
to exclude various items from gross income: “Gross income
does not include . . . .” The consequence of reading this
language in the manner suggested by the Commissioner
would be to exempt all items in these sections from pass-
through under § 1366. However, not even the Commissioner
encourages us to reach this sweeping conclusion. Instead
the Commissioner asserts that discharge of indebtedness is
unique among the types of items excluded from gross income
because no economic outlay is required of the taxpayer re-
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ceiving discharge of indebtedness. But the Commissioner is
unable to identify language in the statute that makes this
distinction relevant, and we certainly find none.

On the contrary, the statute makes clear that § 108(a)’s
exclusion does not alter the character of discharge of indebt-
edness as an item of income. Specifically, § 108(e)(1) reads:

“Except as otherwise provided in this section, there
shall be no insolvency exception from the general rule
that gross income includes income from the discharge
of indebtedness.”

This provision presumes that discharge of indebtedness is
always “income,” and that the only question for purposes of
§ 108 is whether it is includible in gross income. If discharge
of indebtedness of insolvent entities were not actually “in-
come,” there would be no need to provide an exception to
its inclusion in gross income; quite simply, if discharge of
indebtedness of an insolvent entity were not “income,” it
would necessarily not be included in gross income.

Notwithstanding the plain language of the statute, the
Commissioner argues, generally, that excluded discharge
of indebtedness is not income and, specifically, that it is
not “tax-exempt income” under § 1366(a)(1)(A).6 First, the

6 The Commissioner also contends, as does the dissent, that because
§ 108(d)(7)(A) mandates that the discharged debt amount be determined
and applied to reduce tax attributes “at the corporate level,” rather than
at the shareholder level, the discharged debt, even if it is some type of
income, simply cannot pass through to shareholders. In other words, the
Commissioner contends that § 108(d)(7)(A) excepts excluded discharged
debt from the general pass-through provisions for S corporations. How-
ever, § 108(d)(7)(A) merely directs that the exclusion from gross income
and the tax attribute reduction be made at the corporate level. Section
108(d)(7)(A) does not state or imply that the debt discharge provisions
shall apply only “at the corporate level.” The very purpose of Subchap-
ter S is to tax at the shareholder level, not the corporate level. Income
is determined at the S corporation level, see § 1363(b), not in order to tax
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Commissioner argues that § 108 merely codified the “judicial
insolvency exception,” and that, under this exception, dis-
charge of indebtedness of an insolvent taxpayer was not con-
sidered income. The insolvency exception was a rule that
the discharge of indebtedness of an insolvent taxpayer was
not taxable income. See, e. g., Dallas Transfer & Terminal
Warehouse Co. v. Commissioner, 70 F. 2d 95 (CA5 1934);
Astoria Marine Construction Co. v. Commissioner, 12 T. C.
798 (1949). But the exception has since been limited by
§ 108(e). Section 108(e) precludes us from relying on any un-
derstanding of the judicial insolvency exception that was not
codified in § 108. And as explained above, the language and
logic of § 108 clearly establish that, although discharge of
indebtedness of an insolvent taxpayer is not included in
gross income, it is nevertheless income.

The Commissioner also relies on a Treasury Regulation to
support his theory that no income is realized from the dis-
charge of the debt of an insolvent:

“Proceedings under Bankruptcy Act.
“(1) Income is not realized by a taxpayer by virtue of

the discharge, under section 14 of the Bankruptcy Act
(11 U. S. C. 32), of his indebtedness as the result of an
adjudication in bankruptcy, or by virtue of an agreement
among his creditors not consummated under any provi-
sion of the Bankruptcy Act, if immediately thereafter
the taxpayer’s liabilities exceed the value of his assets.”
26 CFR § 1.61–12(b) (2000).

Even if this regulation could be read (countertextually) to
apply outside the bankruptcy context, it merely states that

the corporation, see § 1363(a) (exempting an S corporation from income
tax), but solely to pass through to the S corporation’s shareholders the
corporation’s income. Thus, the controlling provision states that, in de-
termining a shareholder’s liability, “there shall be taken into account the
shareholder’s pro rata share of the corporation’s . . . items of income (in-
cluding tax-exempt income) . . . .” § 1366(a)(1). Nothing in § 108(d)(7)(A)
suspends the operation of these ordinary pass-through rules.
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“[i]ncome is not realized.” The regulation says nothing
about whether discharge of indebtedness is income subject
to pass-through under § 1366.

Second, the Commissioner argues that excluded discharge
of indebtedness is not “ tax-exempt” income under
§ 1366(a)(1)(A), but rather “tax-deferred” income. Accord-
ing to the Commissioner, because the taxpayer is required
to reduce tax attributes that could have provided future tax
benefits, the taxpayer will pay taxes on future income that
otherwise would have been absorbed by the forfeited tax
attributes. Implicit in the Commissioner’s labeling of such
income as “tax-deferred,” however, is the erroneous assump-
tion that § 1366(a)(1)(A) does not include “tax-deferred”
income. Section 1366 applies to “items of income.” This
section expressly includes “tax-exempt” income, but this in-
clusion does not mean that the statute must therefore ex-
clude “tax-deferred” income. The section is worded broadly
enough to include any item of income, even tax-deferred in-
come, that “could affect the liability for tax of any share-
holder.” § 1366(a)(1)(A). Thus, none of the Commissioner’s
contentions alters our conclusion that discharge of indebted-
ness of an insolvent S corporation is an item of income for
purposes of § 1366(a)(1)(A).

III

Having concluded that excluded discharge of indebtedness
is an “item of income” and is therefore subject to pass-
through to shareholders under § 1366, we must resolve the
sequencing question addressed by the Court of Appeals—
whether pass-through is performed before or after the re-
duction of the S corporation’s tax attributes under § 108(b).
Section 108(b)(1) provides that “[t]he amount excluded from
gross income under [§ 108(a)] shall be applied to reduce the
tax attributes of the taxpayer as provided [in this section].”
Section 108(b)(2) then lists the various tax attributes to be
reduced in the order of reduction. The first tax attribute to
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be reduced, and the one at issue in this case, is the net oper-
ating loss. See § 108(b)(2)(A). Section 108(d)(7)(B) speci-
fies that, for purposes of attribute reduction, the sharehold-
ers’ suspended losses for the taxable year of discharge are
to be treated as the S corporation’s net operating loss. If
tax attribute reduction is performed before the discharge of
indebtedness is passed through to the shareholders (as the
Court of Appeals held), the shareholders’ losses that exceed
basis are treated as the corporation’s net operating loss and
are then reduced by the amount of the discharged debt. In
this case, no suspended losses would remain that would
permit petitioners to take deductions.7 If, however, attri-
bute reduction is performed after the discharged debt in-
come is passed through (as petitioners argue), then the
shareholders would be able to deduct their losses (up to the
amount of the increase in basis caused by the discharged
debt). Any suspended losses remaining then will be treated
as the S corporation’s net operating loss and will be reduced
by the amount of the discharged debt. Therefore, the se-
quence of the steps of pass-through and attribute reduction
determines whether petitioners here were deficient when
they increased their bases by the discharged debt amount
and deducted their losses.

7 Under this scenario, the shareholders’ losses would be reduced by the
discharge of indebtedness. However, it is unclear precisely what would
happen to the discharge of indebtedness. The Court of Appeals below
stated that the discharged debt would be “absorbed” by the reduction to
the extent of the net operating loss and that therefore only the excess
excluded discharged debt would remain to pass through to the sharehold-
ers. 182 F. 3d 1143, 1149 (CA10 1999). In contrast, another Court of
Appeals suggested, albeit in dictum, that the full amount of the discharge
might still pass through to the shareholder and be used to increase basis;
the discharged debt amount would reduce the net operating loss but would
not be absorbed by it. Witzel v. Commissioner, 200 F. 3d 496, 498 (CA7
2000). We need not resolve this issue because we conclude that the dis-
charge of indebtedness passes through before any attribute reduction
takes place.
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The sequencing question is expressly addressed in the
statute. Section 108(b)(4)(A) directs that the attribute re-
ductions “shall be made after the determination of the tax
imposed by this chapter for the taxable year of the dis-
charge.” (Emphases added.) See also § 1017(a) (applying
the same sequencing when § 108 attribute reduction affects
basis of corporate property). In order to determine the
“tax imposed,” an S corporation shareholder must adjust his
basis in his corporate stock and pass through all items of
income and loss. See §§ 1366, 1367 (1994 ed. and Supp. III).
Consequently, the attribute reduction must be made after
the basis adjustment and pass-through. In the case of
petitioners, they must pass through the discharged debt,
increase corporate bases, and then deduct their losses, all
before any attribute reduction could occur. Because their
basis increase is equal to their losses, petitioners have no
suspended losses remaining. They, therefore, have no net
operating losses to reduce.

Although the Commissioner has now abandoned the rea-
soning of the Court of Appeals below,8 we address the pri-

8 The Commissioner has abandoned his argument related to the sequenc-
ing issue before this Court. This abandonment is particularly odd given
that the sequencing issue predominated in the Commissioner’s argument
to the Court of Appeals. Notwithstanding the Commissioner’s attempt
at oral argument to distance himself from the reasoning of the Court of
Appeals on this issue—the Commissioner represented to us that the Court
of Appeals developed its reading of the statute sua sponte, Tr. of Oral
Arg. 22–24, 27—it is apparent from the Commissioner’s brief in the Court
of Appeals that the Commissioner supplied the very sequencing theory
that the Court of Appeals adopted. Compare, e. g., Brief for Appellee in
Nos. 98–9009 and 98–9010 (CA10), p. 28 (“First, the discharge of indebted-
ness income that is excluded under Section 108(a) at the corporate level is
temporarily set aside and has no tax consequences . . . . Second, PDW &
A computes its tax attributes, i. e., taxpayers’ suspended losses. Third,
the excluded discharge of indebtness income is applied against and elimi-
nates the suspended losses. Because the excluded income is applied
against—and offset by—the suspended losses, no item of income flows
through to taxpayers under Section 1366(a), and no upward basis adjust-
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mary arguments made in the Courts of Appeals against peti-
tioners’ reading of the sequencing provision. First, one
court has expressed the concern that, if the discharge of
indebtedness is passed through to the shareholder before the
tax attributes are reduced, then there can never be any dis-
charge of indebtedness remaining “at the corporate level,”
§ 108(d)(7)(A), by which to reduce tax attributes.9 Gaudi-
ano, 216 F. 3d, at 533. This concern presumes that tax at-
tributes can be reduced only if the discharge of indebtedness
itself remains at the corporate level. The statute, however,
does not impose this restriction. Section 108(b)(1) requires
only that the tax attributes be reduced by “[t]he amount
excluded from gross income” (emphasis added), and that
amount is not altered by the mere pass-through of the in-
come to the shareholder.

Second, courts have discussed the policy concern that, if
shareholders were permitted to pass through the discharge
of indebtedness before reducing any tax attributes, the
shareholders would wrongly experience a “double windfall”:

ment is made under Section 1367(a)” (citations omitted)), with, e. g., 182
F. 3d, at 1151 (“PDW & A first must compute its discharge of indebtedness
income and set this figure aside temporarily. The corporation then must
calculate its net operating loss tax attribute . . . . Finally, the corporation
must apply the excluded discharged debt to reduce its tax attributes. In
this case, the net operating loss tax attribute fully absorbs the corpora-
tion’s excluded discharge of indebtedness income. Thus, there are no
items of income to pass through to Gitlitz and Winn”).

9 Similar to this argument is the contention that, in cases such as this
one in which the shareholders’ suspended losses are fully deducted before
attribute reduction could take place, no net operating loss remains and no
attribute reduction can occur, thus rendering § 108(b) inoperative. How-
ever, there will be other cases in which § 108(b) will be inoperative. In
particular, if a taxpayer has no tax attributes at all, there will be no
reduction. Certainly the statute does not condition the exclusion under
§ 108(a) on the ability of the taxpayer to reduce attributes under § 108(b).
Likewise, in the case of shareholders similarly situated to petitioners
in this case, there is also the possibility that other attributes, see
§§ 108(b)(2)(B)–(G), could be reduced.
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They would be exempted from paying taxes on the full
amount of the discharge of indebtedness, and they would be
able to increase basis and deduct their previously suspended
losses. See, e. g., 182 F. 3d, at 1147–1148. Because the
Code’s plain text permits the taxpayers here to receive these
benefits, we need not address this policy concern.10

* * *

The judgment of the Court of Appeals, accordingly, is
reversed.

It is so ordered.

Justice Breyer, dissenting.
I agree with the majority’s reasoning with the exception

of footnotes 6 and 10. The basic statutory provision before
us is 26 U. S. C. § 108—the provision that excludes from the
“gross income” of any “insolvent” taxpayer, income that can-
cellation of a debt (COD) would otherwise generate. As the
majority acknowledges, however, ante, at 214–215, n. 6, § 108
contains a subsection that sets forth a special exception.
The exception, entitled “Special rules for S corporation,”
says:

10 The benefit at issue in this case arises in part because § 108(d)(7)(A)
permits the exclusion of discharge of indebtedness income from gross in-
come for an insolvent S corporation even when the S corporation share-
holder is personally solvent. We are aware of no other instance in which
§ 108 directly benefits a solvent entity. However, the result is required
by statute. Between 1982 and 1984, § 108 provided that the exclusion
from gross income and the reduction in tax attributes occurred at the
shareholder level. See Subchapter S Revision Act of 1982, Pub. L. 97–354,
§ 3(e), 96 Stat. 1689. This provision, which paralleled the current taxation
of partnerships at the partner level, see 26 U. S. C. § 108(d)(6), prevented
solvent shareholders from benefiting as a result of their S corporation’s
insolvency. In 1984, however, Congress amended the Code to provide
that § 108 be applied “at the corporate level.” Tax Reform Act of 1984,
Pub. L. 98–369, § 721(b), 98 Stat. 966. It is as a direct result of this
amendment that the solvent petitioners in this case are able to benefit
from § 108’s exclusion.
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“(A) Certain provisions to be applied at corporate
level.

“In the case of an S corporation, subsections (a), (b),
(c), and (g) shall be applied at the corporate level.” 26
U. S. C. § 108(d)(7)(A).

If one reads this language literally as exclusive, both the
COD exclusion (§ 108(a)) and the tax attribute reduction
(§ 108(b)) would apply only “at the corporate level.” Hence
the COD income would not flow through to S corporation
shareholders. Consequently, the insolvent S corporation’s
COD income would not increase the shareholder’s basis and
would not help the shareholder take otherwise unavailable
deductions for suspended losses.

The Commissioner argues that we should read the lan-
guage in this way as preventing the flow-through of the
corporation’s COD income. Brief for Respondent 27. He
points to the language of a House Committee, which appar-
ently thought, when Congress passed an amendment to § 108,
that the Commissioner’s reading is correct. H. R. Rep.
No. 103–111, pp. 624–625 (1993) (“[T]he exclusion and basis
reduction are both made at the S corporation level (sec.
108(d)(7)). The shareholders’ basis in their stock is not ad-
justed by the amount of debt discharge income that is ex-
cluded at the corporate level”). At least one commentator
believes the same. See Loebl, Does the Excluded COD In-
come of an Insolvent S Corporation Increase the Basis of the
Shareholders’ Stock?, 52 U. Fla. L. Rev. 957, 981–988 (2000).
But see Lockhart & Duffy, Tax Court Rules in Nelson That
S Corporation Excluded COD Income Does Not Increase
Shareholder Stock Basis, 25 Wm. Mitchell L. Rev. 287 (1999).

The Commissioner finds support for his literal, exclusive
reading of § 108(d)(7)(A)’s language in the fact that his read-
ing would close a significant tax loophole. That loophole—
preserved by the majority—would grant a solvent share-
holder of an insolvent S corporation a tax benefit in the form
of permission to take an otherwise unavailable deduction,
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thereby sheltering other, unrelated income from tax. See
Witzel v. Commissioner, 200 F. 3d 496, 497 (CA7 2000)
(Posner, C. J.) (“It is hard to understand the rationale for
using a tax exemption to avoid taxation not only on the in-
come covered by the exemption but also on unrelated income
that is not tax exempt”). Moreover, the benefit often would
increase in value as the amount of COD income increases, a
result inconsistent with congressional intent to impose a
“price” (attribute reduction), see Lipton, Different Courts
Adopt Different Approaches to the Impact of COD Income
on S Corporations, 92 J. Tax. 207 (2000), on excluded COD.
Further, this deduction-related tax benefit would have very
different tax consequences for identically situated taxpayers,
depending only upon whether a single debt can be split into
segments, each of which is canceled in a different year. For
example, under the majority’s interpretation, a $1 million
debt canceled in one year would permit Taxpayer A to de-
duct $1 million of suspended losses in that year, thereby per-
mitting A to shelter $1 million of unrelated income in that
year. But because § 108 reduces tax attributes after the
first year, five annual cancellations of $200,000 will not create
a $1 million shelter. Timing is all important.

The majority acknowledges some of these policy concerns
and confesses ignorance of any “other instance in which § 108
directly benefits a solvent entity,” but claims that its reading
is mandated by the plain text of § 108(d)(7)(A) and therefore
that the Court may disregard the policy consequences.
Ante, at 220, n. 10. It is difficult, however, to see why we
should interpret that language as treating different solvent
shareholders differently, given that the words “at the corpo-
rate level” were added “[i]n order to treat all shareholders
in the same manner.” H. R. Rep. No. 98–432, pt. 2, p. 1640
(1984). And it is more difficult to see why, given the fact
that the “plain language” admits either interpretation, we
should ignore the policy consequences. See Commissioner
v. Gillette Motor Transport, Inc., 364 U. S. 130, 134–135
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(1960) (abandoning literal meaning of 26 U. S. C. § 1221 (1958
ed.) for a reading more consistent with congressional intent).
Accord, Commissioner v. P. G. Lake, Inc., 356 U. S. 260, 264–
267 (1958); Corn Products Refining Co. v. Commissioner, 350
U. S. 46, 51–52 (1955); Hort v. Commissioner, 313 U. S. 28,
30–31 (1941).

The arguments from plain text on both sides here produce
ambiguity, not certainty. And other things being equal, we
should read ambiguous statutes as closing, not maintaining,
tax loopholes. Such is an appropriate understanding of Con-
gress’ likely intent. Here, other things are equal, for, as far
as I am aware, the Commissioner’s literal interpretation of
§ 108(d)(7)(A) as exclusive would neither cause any tax-
related harm nor create any statutory anomaly. Petitioners
argue that it would create a linguistic inconsistency, for they
point to a Treasury Regulation that says that the Commis-
sioner will apply hobby loss limitations under § 183 “at the
corporate level in determining” allowable deductions, while,
presumably, nonetheless permitting the deduction so limited
to flow through to the shareholder. Treas. Reg. § 1.183–1(f),
26 CFR § 1.183–1(f) (2000). But we are concerned here with
the “application” of an exclusion, not with “determining”
the amount of a deduction. Regardless, the regulation’s use
of the words “at the corporate level,” like the three other
appearances of the formulation “applied” or “determined” “at
the corporate level” in the Code, occur in contexts that are
so very different from this one that nothing we say here need
affect their interpretation. See 26 U. S. C. § 49(a)(1)(E)(ii)(I)
(determining whether financing is recourse financing); 26
U. S. C. § 264(f)(5)(B) (1994 ed., Supp. III) (determining how
to allocate interest expense to portions of insurance policies);
26 U. S. C. § 302(e)(1)(A) (determining whether a stock distri-
bution shall be treated as a partial liquidation). If there are
other arguments militating in favor of the majority’s inter-
pretation, I have not found them.
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The majority, in footnote 6, says that the words “at the
corporate level” in § 108(d)(7)(A) apply to the exclusion of
COD income from corporate income and to “tax attribute
reduction,” but do not “suspen[d] the operation of . . . ordi-
nary pass-through rules” because § 108(d)(7)(A) “does not
state or imply that the debt discharge provisions shall apply
only ‘at the corporate level.’ ” It is the majority, however,
that should explain why it reads the provision as nonexclu-
sive (where, as here, its interpretation of the Code results in
the “practical equivalent of [a] double deduction,” Charles
Ilfeld Co. v. Hernandez, 292 U. S. 62, 68 (1934)). See United
States v. Skelly Oil Co., 394 U. S. 678, 684 (1969) (requiring
“clear declaration of intent by Congress” in such circum-
stances). I do not contend that § 108(d)(7)(A) must be read
as having exclusive effect, only that, given the alternative,
this interpretation provides the best reading of § 108 as a
whole. And I can find no “clear declaration of intent by
Congress” to support the majority’s contrary conclusion re-
garding § 108(d)(7)(A)’s effect. It is that conclusion from
which, for the reasons stated, I respectfully dissent.
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FIORE v. WHITE, WARDEN, et al.

certiorari to the united states court of appeals for
the third circuit

No. 98–942. Argued October 12, 1999—Question certified November 30,
1999—Decided January 9, 2001

Petitioner Fiore was convicted of violating a Pennsylvania statute prohib-
iting the operation of a hazardous waste facility without a permit, al-
though the Commonwealth conceded that he in fact had a permit. The
Pennsylvania Supreme Court declined review, but later reversed the
conviction of his co-defendant, Scarpone, who had been convicted of the
same crime at the same time. After the Pennsylvania courts denied
him collateral relief, Fiore brought a federal habeas action. The Dis-
trict Court granted the writ, but the Third Circuit reversed, believing
that the Pennsylvania Supreme Court, in Scarpone’s case, had an-
nounced a new rule of law, inapplicable to Fiore’s already final convic-
tion. This Court granted certiorari to determine whether Fiore’s con-
viction was inconsistent with the Due Process Clause, and certified to
the Pennsylvania court the question whether its decision interpreting
the statute not to apply to conduct like Fiore’s was a new interpretation
or a correct statement of the law when his conviction became final, 528
U. S. 23, 29. The latter court responded that the statute’s interpreta-
tion set out in Commonwealth v. Scarpone, 535 Pa. 273, 639 A. 2d 1109,
merely clarified the statute and was the law—as properly interpreted—
at the time of Fiore’s conviction.

Held: Fiore’s conviction fails to satisfy due process. Because Scarpone
was not new law, this case presents no retroactivity issue. Rather, the
question is simply whether Pennsylvania can convict Fiore for conduct
that its criminal statute, as properly interpreted, does not prohibit.
The Due Process Clause forbids a State to convict a person of a crime
without proving the crime’s elements beyond a reasonable doubt. See
Jackson v. Virginia, 443 U. S. 307, 316. Here, failure to possess a per-
mit is a basic element of the crime of which Fiore was convicted, and
the parties agree that the Commonwealth presented no evidence to
prove that element.

149 F. 3d 221, reversed and remanded.

After the Pennsylvania Supreme Court’s response to the
certified question, supplemental briefs were filed by James
Brandon Lieber and Harold Gondelman, for petitioner, and
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by D. Michael Fisher, Attorney General of Pennsylvania,
Robert A. Graci, Assistant Executive Deputy Attorney Gen-
eral, and Andrea F. McKenna, Senior Deputy Attorney Gen-
eral, for respondents.

Per Curiam.

Petitioner, William Fiore, was convicted of violating a
Pennsylvania statute prohibiting the operation of a hazard-
ous waste facility without a permit. After Fiore’s convic-
tion became final, the Pennsylvania Supreme Court inter-
preted the statute for the first time, and made clear that
Fiore’s conduct was not within its scope. However, the
Pennsylvania courts refused to grant Fiore collateral relief.
We granted certiorari in part to decide when, or whether,
the Federal Due Process Clause requires a State to apply a
new interpretation of a state criminal statute retroactively
to cases on collateral review.

In order to determine if that question was in fact pre-
sented, we asked the Pennsylvania Supreme Court whether
its decision interpreting the statute not to apply to conduct
like Fiore’s was a new interpretation, or whether it was, in-
stead, a correct statement of the law when Fiore’s conviction
became final. The Pennsylvania Supreme Court, respond-
ing to our certified question, has now made clear that retro-
activity is not at issue. At the same time, that court’s inter-
pretation of its statute makes clear that Fiore did not violate
the statute. We consequently find that his conviction is not
consistent with the demands of the Federal Due Process
Clause. See Jackson v. Virginia, 443 U. S. 307, 316 (1979).

I

This case, previously described in greater detail in our
opinion certifying the state-law question to the Pennsylvania
Supreme Court, 528 U. S. 23 (1999), arises out of William
Fiore’s conviction under a Pennsylvania statute that prohib-
its “operat[ing] a hazardous waste” facility without a “per-



531US1 Unit: $U13 [04-13-02 15:20:44] PAGES PGT: OPIN

227Cite as: 531 U. S. 225 (2001)

Per Curiam

mit.” Pa. Stat. Ann., Tit. 35, § 6018.401(a) (Purdon 1993);
see Commonwealth v. Fiore, CC No. 8508740 (Ct. Common
Pleas, Allegheny Cty., Pa., Jan. 19, 1988), App. 6. The Com-
monwealth conceded that Fiore in fact had a permit, but
argued that Fiore had deviated so dramatically from the
permit’s terms that he nonetheless had violated the statute.
And the Commonwealth’s lower courts agreed. See id., at
43–44; Commonwealth v. Fiore, 391 Pa. Super. 634, 563 A. 2d
189 (1989) (affirming Fiore’s conviction on the trial court’s
reasoning).

The Pennsylvania Supreme Court declined to review
Fiore’s case, Commonwealth v. Fiore, 525 Pa. 577, 575 A. 2d
109 (1990), and his conviction became final. Thereafter, the
Pennsylvania Supreme Court agreed to review the convic-
tion of Fiore’s co-defendant, David Scarpone, convicted of the
same crime at the same time. The Supreme Court reversed
Scarpone’s conviction on the ground that the statute meant
what it said: The statute made it unlawful to operate a facil-
ity without a permit; one who deviated from his permit’s
terms was not a person without a permit; hence, a person
who deviated from his permit’s terms did not violate the
statute. Commonwealth v. Scarpone, 535 Pa. 273, 279, 634
A. 2d 1109, 1112 (1993) (describing the Commonwealth’s in-
terpretation as “a bald fiction we cannot endorse”).

Fiore, unsuccessful in his subsequent state-court attempts
to have his own conviction set aside, see Commonwealth v.
Fiore, 445 Pa. Super. 401, 665 A. 2d 1185 (1995), appeal de-
nied, Commonwealth v. Fiore, 544 Pa. 623, 675 A. 2d 1243
(1996), brought a federal habeas corpus action. The District
Court granted the writ, but the Court of Appeals for the
Third Circuit reversed. 149 F. 3d 221 (1998). The Court of
Appeals believed that the Pennsylvania Supreme Court, in
Scarpone’s case, had announced a new rule of law, inapplica-
ble to Fiore’s already final conviction. Id., at 227. And, the
Court of Appeals said, “state courts are under no [federal]
constitutional obligation to apply their decisions retroac-
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tively.” Id., at 222. We granted certiorari to determine
whether Fiore’s conviction was inconsistent with the Due
Process Clause. 526 U. S. 1038 (1999).

II

Because we were uncertain whether the Pennsylvania
Supreme Court’s decision in Scarpone’s case represented a
change in the law of Pennsylvania, we certified the following
question to that court:

“Does the interpretation of Pa. Stat. Ann., Tit. 35,
§ 6018.401(a) (Purdon 1993), set forth in Commonwealth
v. Scarpone, 535 Pa. 273, 279, 634 A. 2d 1109, 1112 (1993),
state the correct interpretation of the law of Pennsylva-
nia at the date Fiore’s conviction became final?” 528
U. S., at 29.

We received the following reply:

“Scarpone did not announce a new rule of law. Our rul-
ing merely clarified the plain language of the statute. . . .
Our interpretation of [§ 6018.401(a)] in Scarpone fur-
nishes the proper statement of law at the date Fiore’s
conviction became final.” Fiore v. White, 562 Pa. 634,
646, 757 A. 2d 842, 848–849 (2000) (citation omitted).

The Pennsylvania Supreme Court’s reply specifies that the
interpretation of § 6018.401(a) set out in Scarpone “merely
clarified” the statute and was the law of Pennsylvania—as
properly interpreted—at the time of Fiore’s conviction. Be-
cause Scarpone was not new law, this case presents no issue
of retroactivity. Rather, the question is simply whether
Pennsylvania can, consistently with the Federal Due Process
Clause, convict Fiore for conduct that its criminal statute, as
properly interpreted, does not prohibit.

This Court’s precedents make clear that Fiore’s conviction
and continued incarceration on this charge violate due proc-
ess. We have held that the Due Process Clause of the Four-
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teenth Amendment forbids a State to convict a person of
a crime without proving the elements of that crime beyond
a reasonable doubt. See Jackson, 443 U. S., at 316; In re
Winship, 397 U. S. 358, 364 (1970). In this case, failure to
possess a permit is a basic element of the crime of which
Fiore was convicted. Scarpone, supra, at 279, 634 A. 2d, at
1112. And the parties agree that the Commonwealth pre-
sented no evidence whatsoever to prove that basic element.
To the contrary, the Commonwealth, conceding that Fiore
did possess a permit, see Brief for Respondents 1, necessar-
ily concedes that it did not prove he failed to possess one.

The simple, inevitable conclusion is that Fiore’s conviction
fails to satisfy the Federal Constitution’s demands. We
therefore reverse the contrary judgment of the Third Circuit
and remand this case for proceedings consistent with this
opinion.

So ordered.
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LOPEZ v. DAVIS, WARDEN, et al.

certiorari to the united states court of appeals for
the eighth circuit

No. 99–7504. Argued October 30, 2000—Decided January 10, 2001

Under 18 U. S. C. § 3621(e)(2)(B), “[t]he period a [federal] prisoner con-
victed of a nonviolent offense remains in custody after successfully com-
pleting a [substance abuse] treatment program may be reduced by the
Bureau of Prisons” (BOP). The BOP therefore ranked ineligible for
early release all inmates incarcerated for “crime[s] of violence.” Ini-
tially, the BOP defined the term “crimes of violence” to include, among
other offenses, a drug trafficking conviction under 21 U. S. C. § 841, if
the offender received a two-level sentence enhancement under United
States Sentencing Commission, Guidelines Manual (USSG) § 2D1.1(b)(1),
for possessing a dangerous weapon in connection with the drug offense.
The Courts of Appeals thereafter divided over the validity of classifying
drug offenses involving firearms possession as crimes of violence. The
Circuit division prompted the BOP to issue the regulation now before
the Court. That regulation denies early release to several categories
of prisoners, including inmates whose current offense is a felony at-
tended by “the carrying, possession, or use of a firearm.” 28 CFR
§ 550.58(a)(1)(vi)(B). The BOP rests this denial not on a definition of
“crimes of violence,” but on the BOP’s asserted discretion to prescribe
additional early release criteria.

Petitioner Lopez was convicted of possession with intent to distribute
methamphetamine in violation of 21 U. S. C. § 841. Finding that Lopez
possessed a firearm in connection with his offense, the District Court
enhanced his sentence by two levels pursuant to USSG § 2D1.1(b)(1).
While incarcerated, Lopez requested substance abuse treatment. The
BOP found him qualified for its treatment program, but categorically
ineligible, under 28 CFR § 550.58(a)(1)(vi), for early release. Ordering
the BOP to reconsider Lopez’s eligibility for early release, the District
Court held that the BOP may not categorically count out, based upon
sentencing factors or weapon possession, inmates whose underlying
conviction was for a nonviolent crime. The Eighth Circuit reversed.
It reasoned that § 3621(e)(2)(B)’s “may . . . reduc[e]” formulation allows
the BOP discretion to devise a regime based on criteria that can be
uniformly applied. To the extent Congress left a gap in § 3621(e)(2)(B)
for the BOP to fill, the Court of Appeals stated, deference is owed the
BOP’s interpretation under Chevron U. S. A. Inc. v. Natural Resources
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Defense Council, Inc., 467 U. S. 837, 843–845, 866, so long as the inter-
pretation is a permissible construction of the statute. The BOP’s de-
cision to deny early release to drug traffickers who carry firearms, the
court concluded, represents a manifestly permissible statutory construc-
tion and an appropriate exercise of discretion.

Held: The regulation at issue is a permissible exercise of the BOP’s discre-
tion under § 3621(e)(2)(B). Pp. 238–245.

(a) Section 3621(e)(2)(B) gives the BOP discretion to grant or deny a
sentence reduction, but leaves open the manner in which the discretion
is to be exercised. If an inmate meets the two statutory prerequisites
for sentence reduction—conviction of a nonviolent offense and success-
ful completion of drug treatment—then § 3621(e)(2)(B) instructs that
the BOP “may,” not that it must, grant early release. The statute’s
use of the permissive “may” contrasts with Congress’ use of a manda-
tory “shall” elsewhere in § 3621 to impose discretionless obligations,
e. g., the obligation to provide drug treatment when funds are available,
see § 3621(e)(1). Sensibly read, § 3621(e)(2)(B)’s sentence reduction dis-
cretion parallels the grant of discretion in § 3621(e)(2)(A) to retain a
prisoner who successfully completes drug treatment “under such [cus-
todial] conditions as the [BOP] deems appropriate.” The constraints
Lopez urges—requiring the BOP to make individualized determinations
based only on postconviction conduct—are nowhere to be found in
§ 3621(e)(2)(B). Beyond instructing that the BOP has discretion to re-
duce the period of imprisonment for a nonviolent offender who success-
fully completes drug treatment, Congress has not identified any further
circumstance in which the BOP either must grant the reduction, or is
forbidden to do so. In this familiar situation, where Congress has en-
acted a law that does not answer the precise question at issue, all this
Court must decide is whether the BOP, the agency empowered to ad-
minister the early release program, has filled the statutory gap in a
way that is reasonable in light of the Legislature’s revealed design.
E. g., NationsBank of N. C., N. A. v. Variable Annuity Life Ins. Co., 513
U. S. 251, 257. Pp. 238–242.

(b) The BOP may categorically exclude prisoners from early release
eligibility based on their preconviction conduct. The Court rejects Lo-
pez’s argument that the BOP may take into account only postconviction
conduct. The BOP need not blind itself to preconviction conduct that
the agency reasonably views as jeopardizing life and limb. By denying
eligibility to violent offenders, the statute manifests congressional con-
cern for preconviction behavior—and for the very conduct leading to
conviction. The BOP may reasonably attend to these factors as well.
The statute’s restriction of early release eligibility to nonviolent offend-



531US1 Unit: $U14 [04-13-02 15:22:35] PAGES PGT: OPIN

232 LOPEZ v. DAVIS

Opinion of the Court

ers does not cut short the considerations that may guide the BOP in
implementing § 3621(e)(2)(B). See INS v. Yueh-Shaio Yang, 519 U. S.
26, 31. The Court also rejects Lopez’s argument that the BOP must
not make categorical exclusions, but may rely only on case-by-case
assessments. Even if a statutory scheme requires individualized de-
terminations, which this scheme does not, the decisionmaker has the
authority to rely on rulemaking to resolve certain issues of general
applicability unless Congress clearly expresses an intent to withhold
that authority. E. g., Heckler v. Campbell, 461 U. S. 458, 467. The ap-
proach pressed by Lopez—case-by-case decisionmaking in thousands of
cases each year—could invite favoritism, disunity, and inconsistency.
Pp. 242–244.

(c) The regulation excluding Lopez is permissible. The BOP reason-
ably concluded that an inmate’s prior involvement with firearms, in con-
nection with the commission of a felony, suggests his readiness to resort
to life-endangering violence and therefore appropriately determines the
early release decision. P. 244.

186 F. 3d 1092, affirmed.

Ginsburg, J., delivered the opinion of the Court, in which O’Connor,
Scalia, Souter, Thomas, and Breyer, JJ., joined. Stevens, J., filed a
dissenting opinion, in which Rehnquist, C. J., and Kennedy, J., joined,
post, p. 245.

Mark V. Meierhenry argued the cause and filed briefs for
petitioner.

Beth S. Brinkmann argued the cause for respondents.
With her on the brief were Solicitor General Waxman, As-
sistant Attorney General Robinson, and Deputy Solicitor
General Dreeben.*

Justice Ginsburg delivered the opinion of the Court.

Congress has provided, in 18 U. S. C. § 3621(e)(2)(B), that
the Bureau of Prisons (Bureau or BOP) may reduce by up to
one year the prison term of an inmate convicted of a non-
violent felony, if the prisoner successfully completes a sub-
stance abuse program. The Bureau’s implementing regula-

*Stephen R. Sady filed a brief for the National Association of Criminal
Defense Lawyers et al. as amici curiae urging reversal.
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tion categorically denies early release to prisoners whose
current offense is a felony attended by “the carrying, pos-
session, or use of a firearm.” 28 CFR § 550.58(a)(1)(vi)(B)
(2000). The validity of the Bureau’s regulation is the ques-
tion presented in this case. We hold, in accord with the
Court of Appeals for the Eighth Circuit, that the regulation
is a permissible exercise of the Bureau’s discretion under
18 U. S. C. § 3621(e)(2)(B).

I
A

Title 18 U. S. C. § 3621 governs the imprisonment of
persons convicted of federal crimes. In 1990, Congress
amended the statute to provide that “[t]he Bureau shall . . .
make available appropriate substance abuse treatment for
each prisoner the Bureau determines has a treatable con-
dition of substance addiction or abuse.” Pub. L. 101–647,
§ 2903, 104 Stat. 4913. Four years later, Congress again
amended § 3621, this time to provide incentives for prisoner
participation in BOP drug treatment programs. The incen-
tive provision at issue reads: “The period a prisoner con-
victed of a nonviolent offense remains in custody after suc-
cessfully completing a treatment program may be reduced
by the Bureau of Prisons, but such reduction may not be
more than one year from the term the prisoner must other-
wise serve.” Pub. L. 103–322, § 32001, 108 Stat. 1897 (codi-
fied at 18 U. S. C. § 3621(e)(2)(B)).

In 1995, the Bureau published a rule to implement the
early release incentive. 60 Fed. Reg. 27692–27695; 28 CFR
§ 550.58. Because the statute explicitly confined the incen-
tive to prisoners convicted of “nonviolent offense[s],” 18
U. S. C. § 3621(e)(2)(B), the BOP ranked ineligible for early
release all inmates currently incarcerated for “crime[s] of vi-
olence,” 60 Fed. Reg. 27692. As explained in the Bureau’s
program statement, the BOP defined “crimes of violence” to
include a drug trafficking conviction under 21 U. S. C. § 841,
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if the offender received a two-level sentence enhancement
under United States Sentencing Commission, Guidelines
Manual (USSG) § 2D1.1(b)(1) (Nov. 2000), for possessing a
dangerous weapon during commission of the drug offense.
Bureau of Prisons Program Statement No. 5162.02, § 9 (July
24, 1995), reprinted in App. to Brief for Petitioner 17–18.1

“[E]xercising [its] discretion in reducing a sentence,” the Bu-
reau also excluded from early release eligibility inmates who
had a prior conviction “for homicide, forcible rape, robbery,
or aggravated assault.” 60 Fed. Reg. 27692 (codified at 28
CFR § 550.58 (1995)).

The Courts of Appeals divided over the validity of the Bu-
reau’s definition of crimes of violence to include drug offenses
that involved possession of a firearm. A majority of Cir-
cuits, including the Eighth, held that § 3621(e)(2)(B) required
the Bureau to look only to the offense of conviction (drug
trafficking), and not to sentencing factors (firearm posses-
sion), in determining whether an offender was convicted of a
“nonviolent offense,” and was therefore eligible under the
statute for the early release incentive. Martin v. Gerlinski,
133 F. 3d 1076, 1079 (CA8 1998); see also Fristoe v. Thomp-
son, 144 F. 3d 627, 631 (CA10 1998); Byrd v. Hasty, 142 F. 3d
1395, 1398 (CA11 1998); Roussos v. Menifee, 122 F. 3d 159,
164 (CA3 1997); Downey v. Crabtree, 100 F. 3d 662, 668 (CA9
1996). The Fourth and Fifth Circuits, however, upheld the
Bureau’s classification of drug offenses attended by firearm
possession as violent crimes. Pelissero v. Thompson, 170

1 Title 21 U. S. C. §§ 841(a)(1) and (2) make it unlawful “to manufacture,
distribute, or dispense, or possess with intent to manufacture, distribute,
or dispense, a controlled substance,” or “to create, distribute, or dispense,
or possess with intent to distribute or dispense, a counterfeit substance.”
Section 2D1.1(b)(1) of the Sentencing Guidelines provides for a two-level
sentence enhancement if a dangerous weapon was possessed in connection
with the commission of a drug offense. See USSG § 2D1.1(b)(1) and com-
ment., n. 3 (Nov. 2000).
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F. 3d 442, 447 (CA4 1999); Venegas v. Henman, 126 F. 3d 760,
763 (CA5 1997).

This split among the Circuits prompted the Bureau in 1997
to publish the regulation now before the Court. See 62 Fed.
Reg. 53690–53691. Like the 1995 rule, the current regula-
tion excludes from early release eligibility offenders who
possessed a firearm in connection with their offenses. In
contrast to the earlier rule, however, the 1997 regulation
does not order this exclusion by defining the statutory term
“prisoner convicted of a nonviolent offense” or the cognate
term “crimes of violence.” Instead, the current regulation
relies upon “the discretion allotted to the Director of the
Bureau of Prisons in granting a sentence reduction to ex-
clude [enumerated categories of] inmates.” Id., at 53690.
The regulation, designed to achieve consistent administra-
tion of the incentive, now provides:

“(a) Additional early release criteria. (1) As an ex-
ercise of the discretion vested in the Director of the
Federal Bureau of Prisons, the following categories of
inmates are not eligible for early release:

. . . . .
“(iv) Inmates who have a prior felony or misdemeanor

conviction for homicide, forcible rape, robbery, or aggra-
vated assault, or child sexual abuse offenses;

. . . . .
“(vi) Inmates whose current offense is a felony:

. . . . .
“(B) That involved the carrying, possession, or use of

a firearm or other dangerous weapon . . . .” 28 CFR
§ 550.58(a) (2000).

In sum, the 1995 rule defined the statutory term “prisoner
convicted of a nonviolent offense” to exclude categorically an
inmate who possessed a firearm in connection with his of-
fense. The current regulation categorically excludes such
an inmate, not because § 3621(e)(2)(B) so mandates, but pur-
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suant to the Bureau’s asserted discretion to prescribe addi-
tional early release criteria. Drug traffickers who possess
firearms when they engage in crimes are no longer charac-
terized as “violent” offenders within the meaning of the stat-
ute. But they are bracketed, for sentence reduction pur-
poses, with persons currently incarcerated for “nonviolent
offense[s]” who in the past committed crimes qualifying as
violent. The preconviction conduct of both armed offenders
and certain redicivists, in the Bureau’s view, “suggest[s] that
they pose a particular risk to the public.” Brief for Re-
spondents 30.

B

In 1997, petitioner Christopher A. Lopez was convicted
of possession with intent to distribute methamphetamine, in
violation of 21 U. S. C. § 841. Upon finding that Lopez pos-
sessed a firearm in connection with his offense, the District
Court enhanced his sentence by two levels pursuant to USSG
§ 2D1.1(b)(1). Lopez is currently scheduled to be released
from prison in June 2002.

While incarcerated, Lopez requested substance abuse
treatment. The Bureau found him qualified for its residen-
tial drug abuse program,2 but categorically ineligible, under
28 CFR § 550.58(a)(1)(vi), for early release. App. 3–7.

When notified that he would not be a candidate for early
release, Lopez challenged the BOP’s determination by filing
a petition for a writ of habeas corpus, under 28 U. S. C.
§ 2241, in the United States District Court for the District
of South Dakota. The District Court granted the petition.
In that court’s view, the Bureau’s 1997 regulation did not
correct the infirmity the Eighth Circuit saw in the 1995 rule.
See App. 17–18, and n. 4 (citing Martin, 133 F. 3d, at 1079).
“[I]t is true,” the District Court recognized, “that the BOP

2 To qualify for residential substance abuse treatment, an inmate must
be “determined by the Bureau of Prisons to have a substance abuse
problem” and be “willing to participate in [the] program.” 18 U. S. C.
§§ 3621(e)(5)(B)(i), (ii).
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may exercise a great deal of discretion in determining who
among the eligible nonviolent offenders may be released.”
App. 17. But, the District Court held, the BOP may not
categorically count out, “based upon sentencing factors or
weapon possession,” inmates whose underlying conviction
was for a nonviolent crime. Id., at 18. Accordingly, the
District Court ordered the BOP “to reconsider Lopez’s eligi-
bility for early release.” Id., at 19.

The Eighth Circuit reversed. Bellis v. Davis, 186 F. 3d
1092 (1999). Section 3621(e)(2)(B), the Court of Appeals
observed, “states only that the prison term of an inmate
convicted of a nonviolent offense ‘may be reduced by the
Bureau of Prisons.’ ” Id., at 1094 (quoting 18 U. S. C.
§ 3621(e)(2)(B)). This discretionary formulation, the Eighth
Circuit reasoned, allows the Bureau to devise a regime based
on criteria that can be uniformly applied. The statute
grants no entitlement to any inmate or class of inmates, the
Court of Appeals noted, and it does not instruct the Bureau
to make “individual, rather than categorical, assessments
of eligibility for inmates convicted of nonviolent offenses.”
186 F. 3d, at 1094. The court further reasoned that, to the
extent Congress left a gap in § 3621(e)(2)(B) for the Bureau
to fill, deference is owed the BOP’s interpretation under
Chevron U. S. A. Inc. v. Natural Resources Defense Council,
Inc., 467 U. S. 837, 843–845, 866 (1984), so long as the inter-
pretation is a permissible construction of the statute. 186
F. 3d, at 1095. The Bureau had elected to deny early release
to certain categories of prisoners, notably recidivists and
firearms carriers, whose “conduct indicates that they pose a
serious risk to public safety.” Ibid. That decision, the
Court of Appeals concluded, “represents a manifestly per-
missible construction of the statute and an appropriate exer-
cise of the BOP’s discretion.” Ibid.

The Eighth Circuit next explained why its earlier decision
in Martin did not control this case, which trains on the BOP’s
1997 regulation: Martin addressed only the Bureau’s 1995
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attempt to interpret the statutory term “nonviolent offense”;
the court in that case did not address “whether the BOP
may, as an exercise of its discretion, . . . look to sentencing
factors in deciding which individuals among statutorily eligi-
ble inmates are appropriate candidates for early release.”
186 F. 3d, at 1095. Facing that issue, the Court of Appeals
held such an exercise of discretion proper. Ibid.

The Courts of Appeals have again divided, now over the
permissibility of the Bureau’s current (1997) regulation.
The Tenth and Eleventh Circuits, in line with their prior
decisions invalidating the 1995 rule, have concluded that
§ 3621(e)(2)(B) permits no categorical exclusions of nonvio-
lent offenders based on sentence enhancements. Ward v.
Booker, 202 F. 3d 1249, 1256–1257 (CA10 2000); Kilpatrick
v. Houston, 197 F. 3d 1134, 1135 (CA11 1999). The Ninth
Circuit, on the other hand, has agreed with the Eighth Cir-
cuit that precedent invalidating the 1995 rule does not
control and that, in 1997, the BOP permissibly exercised
its discretion under § 3621(e)(2)(B) when it categorically ex-
cluded from early release consideration inmates who pos-
sessed a firearm in connection with their nonviolent offenses.
Bowen v. Hood, 202 F. 3d 1211, 1218–1220 (2000).

We granted certiorari to resolve this conflict, 529 U. S.
1086 (2000), and now affirm the judgment of the Eighth
Circuit.

II

The statute provides: “The period a prisoner convicted
of a nonviolent offense remains in custody after successfully
completing a treatment program may be reduced by the
Bureau of Prisons . . . .” 18 U. S. C. § 3621(e)(2)(B). The
measure thus categorically denies early release eligibility
to inmates convicted of violent offenses. The question we
address is whether the Bureau has discretion to delineate,
as an additional category of ineligible inmates, those whose
current offense is a felony involving a firearm. 28 CFR
§ 550.58(a)(1)(vi)(B) (2000).
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Lopez urges that the statute is unambiguous. He says
that, by identifying a class of inmates ineligible for sentence
reductions under § 3621(e)(2)(B), i. e., those convicted of a
violent offense, Congress has barred the Bureau from identi-
fying further categories of ineligible inmates. “If Congress
wanted the BOP to reduce the categories of inmates eligible
for the early release incentive (beyond the one identified by
Congress), Congress would have specifically placed this
grant of authority in the language of the statute.” Brief for
Petitioner 23. As to the statutory instruction that the Bu-
reau “may” reduce sentences, Lopez initially suggests it is
merely a grant of authority to the BOP to reduce a sentence
that, prior to the enactment of § 3621(e)(2)(B), could not be
reduced for successful completion of drug treatment: “The
power granted was to give reductions not the power to de-
cide who was eligible to receive reductions.” Id., at 21. He
alternately contends that the Bureau may take into account
only “post-conviction conduct,” not “pre-conviction conduct.”
Reply Brief 4–5. Acting on a case-by-case basis, Lopez as-
serts, the Bureau may “deny early release to those inmates
[who] are statutorily eligible, but who do not deserve early
release based on their conduct while in prison.” Id., at 5.
Under this reading, the Bureau may exercise discretion in
denying early release, but only on an individual basis, taking
account solely of postconviction conduct.

In the Bureau’s view, § 3621(e)(2)(B) establishes two pre-
requisites for sentence reduction: conviction of a nonviolent
offense and successful completion of drug treatment. Brief
for Respondents 18. If those prerequisites are met, the Bu-
reau “may,” but also may not, grant early release. The BOP
opposes Lopez’s argument that Congress barred the Bureau
from imposing limitations categorically or on the basis of
preconviction conduct. According to the Bureau, Congress
simply “did not address how the Bureau should exercise its
discretion within the class of inmates who satisfy the statu-
tory prerequisites for early release.” Id., at 23. Because
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Congress left the question unaddressed, the Bureau main-
tains, the agency may exclude inmates either categorically
or on a case-by-case basis, subject of course to its obligation
to interpret the statute reasonably, see Chevron, 467 U. S.,
at 844, in a manner that is not arbitrary or capricious, see
5 U. S. C. § 706(2)(A). In this instance, the Bureau urges,
it has acted reasonably: Its denial of early release to all in-
mates who possessed a firearm in connection with their cur-
rent offense rationally reflects the view that such inmates
displayed a readiness to endanger another’s life; accordingly,
in the interest of public safety, they should not be released
months in advance of completing their sentences.3

We agree with the Bureau’s position. Preliminarily, we
note conspicuous anomalies in Lopez’s construction. If
§ 3621(e)(2)(B) functions not as a grant of discretion to de-
termine early release eligibility, but both as an authorization
and a command to reduce sentences, then Congress’ use of
the word “may,” rather than “shall,” has no significance.
And if the BOP does have discretion to deny early release
to certain inmates, but only based on individualized as-
sessments of postconviction conduct, then the agency cannot
categorically deny early release even to recidivists with
prior (perhaps multiple) convictions for “homicide, forcible
rape . . . , or child sexual abuse offenses.” 28 CFR
§ 550.58(a)(1)(iv) (2000). For that provision, as much as the
exclusion of inmates imprisoned for offenses involving a
firearm, see supra, at 235, entails no individualized deter-
mination based on postconviction conduct. Furthermore,

3 The dissent straddles the fence, agreeing with Lopez that the statute
addresses his case unambiguously, but disagreeing with him on precisely
what the statute says. Lopez reads the statute to exclude Bureau con-
sideration of preconviction conduct, Reply Brief 4–5; the dissent reads
the same words to permit BOP consideration of such conduct, post, at 248
(opinion of Stevens, J.). These divergent readings hardly strengthen the
dissent’s assertion that Congress supplied a definitive answer to the “pre-
cise question” at issue. See post, at 245.
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Lopez’s position would confine the BOP’s discretion under
§ 3621(e)(2)(B) to consideration of factors of the kind the
Bureau already may consider in granting credit for “satis-
factory behavior.” See 18 U. S. C. § 3624(b)(1) (“a prisoner
[serving a term of more than one year and less than life]
may receive credit toward the service of the prisoner’s sen-
tence . . . subject to determination by the Bureau of Prisons
that, during that year, the prisoner has displayed exemplary
compliance with such institutional disciplinary regulations”).

We turn now to the Bureau’s reading of the statutory text,
which instructs that the agency “may” reduce the sentence
of a nonviolent offender who has successfully completed a
drug treatment program. Congress’ use of the permissive
“may” in § 3621(e)(2)(B) contrasts with the legislators’ use
of a mandatory “shall” in the very same section. Elsewhere
in § 3621, Congress used “shall” to impose discretionless obli-
gations, including the obligation to provide drug treatment
when funds are available. See 18 U. S. C. § 3621(e)(1) (“Bu-
reau of Prisons shall, subject to the availability of appro-
priations, provide residential substance abuse treatment
(and make arrangements for appropriate aftercare)”); see
also, e. g., § 3621(b) (“The Bureau shall designate the place
of the prisoner’s imprisonment. . . . In designating the place
of imprisonment or making transfers under this subsection,
there shall be no favoritism given to prisoners of high social
or economic status.”). Sensibly read, the grant of discretion
in § 3621(e)(2)(B) to decide whether to reduce a sentence
parallels the grant of discretion in § 3621(e)(2)(A) to retain
a prisoner who successfully completes drug treatment
“under such [custodial] conditions as the Bureau deems ap-
propriate.” § 3621(e)(2)(A). When an eligible prisoner suc-
cessfully completes drug treatment, the Bureau thus has the
authority, but not the duty, both to alter the prisoner’s condi-
tions of confinement and to reduce his term of imprisonment.

The constraints Lopez urges—requiring the BOP to make
individualized determinations based only on postconviction



531US1 Unit: $U14 [04-13-02 15:22:35] PAGES PGT: OPIN

242 LOPEZ v. DAVIS

Opinion of the Court

conduct—are nowhere to be found in § 3621(e)(2)(B). Be-
yond instructing that the Bureau has discretion to reduce
the period of imprisonment for a nonviolent offender who
successfully completes drug treatment, Congress has not
identified any further circumstance in which the Bureau
either must grant the reduction, or is forbidden to do so. In
this familiar situation, where Congress has enacted a law
that does not answer “the precise question at issue,” all we
must decide is whether the Bureau, the agency empowered
to administer the early release program, has filled the statu-
tory gap “in a way that is reasonable in light of the legis-
lature’s revealed design.” NationsBank of N. C., N. A. v.
Variable Annuity Life Ins. Co., 513 U. S. 251, 257 (1995)
(citing Chevron, 467 U. S., at 842); see also Reno v. Koray,
515 U. S. 50, 61 (1995) (deferring to BOP’s interpretation
of statute). We think the agency’s interpretation is reason-
able both in taking account of preconviction conduct and in
making categorical exclusions.

First, as the dissent but not Lopez recognizes, see post, at
248, the Bureau need not blind itself to preconviction conduct
that the agency reasonably views as jeopardizing life and
limb. By denying eligibility to violent offenders, the statute
manifests congressional concern for preconviction behav-
ior—and for the very conduct leading to conviction. The
Bureau may reasonably attend to these factors as well. Its
regulation in this regard is kin to the Attorney General’s
order upheld in INS v. Yueh-Shaio Yang, 519 U. S. 26 (1996).
That case involved a statute authorizing the Attorney Gen-
eral to waive deportation of aliens deportable for entry
fraud. The Attorney General had refused to waive deporta-
tion for one alien because of “acts of fraud . . . in connection
with his entry.” Id., at 27. The alien argued that because
the statute made aliens who had committed entry fraud eligi-
ble for waiver, the Attorney General was precluded from
taking such conduct into account “at all” in deciding whether
to grant relief. Id., at 30. We rejected this view, stating
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that the statute “establishes only the alien’s eligibility for
the waiver. Such eligibility in no way limits the considera-
tions that may guide the Attorney General in exercising her
discretion to determine who, among those eligible, will be
accorded grace.” Id., at 31. Similarly in this case, the stat-
ute’s restriction of early release eligibility to nonviolent of-
fenders does not cut short the considerations that may guide
the Bureau. Just as the Attorney General permissibly con-
sidered aspects of entry fraud, even though entry fraud was
a criterion of statutory eligibility, so the Bureau may con-
sider aspects of the conduct of conviction, even though the
conviction is a criterion of statutory eligibility.4

We also reject Lopez’s argument, echoed in part by the
dissent, post, at 248–249, that the agency must not make cat-
egorical exclusions, but may rely only on case-by-case assess-
ments.5 “[E]ven if a statutory scheme requires individual-

4 Lopez contends that the Bureau’s creation of additional hurdles to re-
ceipt of a sentence reduction defeats Congress’ purpose of giving inmates
an incentive to undergo drug treatment. Brief for Petitioner 24–29. In
INS v. Yueh-Shaio Yang, 519 U. S. 26 (1996), we said that “[i]t could be
argued that if the Attorney General determined that any entry fraud or
misrepresentation, no matter how minor and no matter what the attendant
circumstances, would cause her to withhold waiver, she would not be ex-
ercising the conferred discretion at all, but would be making a nullity
of the statute.” Id., at 31. In this case, it is plain that the Bureau has
not rendered § 3621(e)’s incentive a nullity. A total of 6,559 inmates have
received sentence reductions under § 3621(e)(2)(B), including 2,633 inmates
in Fiscal Year 1999 alone. Bureau of Prisons, Substance Abuse Treat-
ment Programs in the Federal Bureau of Prisons, Report to Congress 8
(Jan. 2000). Moreover, inmates who do not qualify for early release, like
inmates who do, receive other incentives to participate in substance abuse
treatment. See 28 CFR §§ 550.57(a)(1), (3) (2000) (“An inmate may re-
ceive incentives for his or her satisfactory involvement in the residential
[drug treatment] program,” including “[l]imited financial awards” and
“[l]ocal institution incentives such as preferred living quarters or special
recognition privileges.”).

5 The dissent appears to acknowledge that the Bureau may give “near-
dispositive weight to preconviction criteria.” Post, at 249. To the extent
the dissent would permit the BOP to accord heavy weight to preconviction
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ized determinations,” which this scheme does not, “the
decisionmaker has the authority to rely on rulemaking to
resolve certain issues of general applicability unless Con-
gress clearly expresses an intent to withhold that authority.”
American Hospital Assn. v. NLRB, 499 U. S. 606, 612 (1991);
accord, Heckler v. Campbell, 461 U. S. 458, 467 (1983). The
approach pressed by Lopez—case-by-case decisionmaking in
thousands of cases each year, see supra, at 243, n. 4—could
invite favoritism, disunity, and inconsistency. The Bureau is
not required continually to revisit “issues that may be estab-
lished fairly and efficiently in a single rulemaking proceed-
ing.” Heckler, 461 U. S., at 467.6

Having decided that the Bureau may categorically exclude
prisoners based on their preconviction conduct, we further
hold that the regulation excluding Lopez is permissible.
The Bureau reasonably concluded that an inmate’s prior
involvement with firearms, in connection with the commis-
sion of a felony, suggests his readiness to resort to life-
endangering violence and therefore appropriately deter-
mines the early release decision.7

conduct, the structured “[i]ndividualized [BOP] consideration” the dissent
would allow, post, at 249, seems but a shade different from the forthright
categorical exclusion the Bureau has adopted.

6 Amici urge reversal on the ground that the Bureau violated the notice
and comment requirements of the Administrative Procedure Act when
it published the 1997 regulation. Brief for National Association of Crim-
inal Defense Lawyers et al. as Amici Curiae 18–24. We decline to ad-
dress this matter, which was not raised or decided below, or presented
in the petition for certiorari. Blessing v. Freestone, 520 U. S. 329, 340,
n. 3 (1997).

7 Lopez invokes the rule of lenity in urging us to accede to his interpre-
tation. Because, as discussed above, the statute cannot be read to pro-
hibit the Bureau from exercising its discretion categorically or on the basis
of preconviction conduct, his reliance on the rule is unavailing. See Caron
v. United States, 524 U. S. 308, 316 (1998) (“The rule of lenity is not in-
voked by a grammatical possibility. It does not apply if the ambiguous
reading relied on is an implausible reading of the congressional purpose.”).
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For the reasons stated, the judgment of the Court of
Appeals for the Eighth Circuit is

Affirmed.

Justice Stevens, with whom The Chief Justice and
Justice Kennedy join, dissenting.

The question at issue in this case is whether all, or merely
some, of the federal prisoners who were convicted of non-
violent offenses and who have successfully completed a Bu-
reau of Prisons (BOP or Bureau) drug treatment program
are eligible for a sentence reduction pursuant to 18 U. S. C.
§ 3621(e)(2)(B). For the reasons outlined below, I believe
that Congress has answered that precise question. The
statute expressly states that the sentence of every prisoner
in that category “may be reduced.” Ibid. The disposition
of this case is therefore governed by the first step in the
familiar test announced in Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837, 842–843
(1984), for “Congress has directly spoken to the precise
question at issue.” Id., at 842.

I

In drafting the statute in question, Congress was faced
with a difficult policy choice: whether the commission of par-
ticular crimes made certain categories of offenders so dan-
gerous that the costs of offering them early release in return
for the successful completion of a drug treatment program
outweighed the rewards. The initial drafts of the bill an-
swered that question in the negative and made all federal
prisoners eligible for a sentence reduction of up to one year
if they successfully completed a drug treatment program.
See, e. g., H. R. Rep. No. 103–320, p. 2 (1993). However,
the inclusion of those convicted of violent offenses within
the category of those eligible for the inducement soon be-
came a fulcrum of criticism for the larger crime bill within
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which the statute was embedded.1 Perhaps as a result of
these criticisms,2 the statute ultimately adopted limited
the inducement to “prisoner[s] convicted of . . . nonviolent
offense[s].” 18 U. S. C. § 3621(e)(2)(B).

Both the text of the statute and the aforementioned his-
tory demonstrate that Congress directly addressed the “pre-
cise question” of what offenses ought to disqualify prisoners
from eligibility for a sentence reduction, and that its unam-
biguous answer was “violent offenses.” Under the statute
as enacted, those who commit crimes of violence are cate-
gorically barred from receiving a sentence reduction while
those convicted of nonviolent offenses “may” receive such
an inducement.

1 Throughout 1993 and 1994, Republican leaders gave numerous
speeches contrasting their proposed crime bill and the administration’s.
One contrast repeatedly stressed was that the Republican bill set aside
more money for prison construction while the Democratic bill allocated
greater funds to drug treatment. This difference allegedly reflected dif-
fering views as to how society should deal with violent criminals. To
this end, Republican leaders repeatedly criticized the inclusion of violent
criminals in the sentence reduction provision. See, e. g., 139 Cong. Rec.
27209 (1994) (remarks of Sen. Hatch) (“Their treatment allows all Federal
prisoners, including the most violent, to have their sentences reduced,
if you will, at the Bureau of Prisons’ discretion if they complete a drug
treatment program. Boy, I can see where everybody is going to do that.
You can imagine the sincerity of that”); 139 Cong. Rec. 27460 (1993) (re-
marks of Sen. Hatch) (“The Democratic crime bill actually permits the
Bureau of Prisons to decrease the sentence of Federal inmates—violent
offenders included—who complete drug treatment programs. Their bill
also proposes that States be given grant money which can be used to
implement home confinement and other alternative sanctions for violent
offenders”).

2 The House initially approved a version of the bill that would have ex-
tended the inducement to all federal prisoners. The Senate, where the
criticism of the inclusion of violent offenders was more pronounced, see
n. 1, supra, limited the provision to nonviolent offenders. The Conference
Committee accepted the Senate’s limitation. H. R. Conf. Rep. No. 103–
711, p. 381 (1994).
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The BOP regulation challenged here operates to redefine
the set of prisoners categorically ineligible for a sentence
reduction, a set unambiguously defined in the text of the
statute. It does so by taking a group of prisoners whose
offenses the Bureau acknowledges are “nonviolent” within
the meaning of the statute 3 and imposing the same sanc-
tion—categorical ineligibility—upon them as the statute
imposes upon violent offenders. In so doing, the Bureau
ignores Congress’ express determination that, when eval-
uating eligibility for a sentence reduction, the salient dis-
tinction is the line between violent and nonviolent offenses.
By moving this line, the BOP exceeded its authority and
sought to exercise its discretion on an issue with regard to
which it has none. See, e. g., Chevron, 467 U. S., at 842–843
(“First, always, is the question whether Congress has di-
rectly spoken to the precise question at issue. If the intent
of Congress is clear, that is the end of the matter; for the
court, as well as the agency, must give effect to the unam-
biguously expressed intent of Congress”); United States v.
Haggar Apparel Co., 526 U. S. 380, 392 (1999) (“In the process
of considering a regulation in relation to specific factual
situations, a court may conclude the regulation is inconsist-
ent with the statutory language or is an unreasonable imple-
mentation of it. In those instances, the regulation will not
control”).

3 The BOP regulation challenged here treats an otherwise nonviolent
offense where a gun was carried as a “nonviolent offense” within the
meaning of the statute, and the case was argued on that assumption. As
the majority notes, ante, at 233–236, the BOP initially attempted to clas-
sify such crimes as violent offenses, but receded when the Courts of Ap-
peals divided over the validity of such a construction. The question over
which the Courts of Appeals initially divided is not before us today. If it
were, the arguments raised by both sides would be quite different, with
the debate likely focusing on whether “nonviolent offense” is best under-
stood as a term of art or in relation to a more colloquial understanding
of violence.
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II

I fully agree with the majority that federal prisoners do
not become entitled to a sentence reduction upon their suc-
cessful completion of a drug treatment program; the words
“may be reduced” do not mean “shall be reduced.” None-
theless, while the statute does not entitle any prisoner to a
sentence reduction, it does guarantee nonviolent offenders
who successfully complete a drug treatment program con-
sideration for such a reduction.

For every nonviolent offender who participates in a drug
treatment program, the BOP may be required to make two
individualized determinations: (1) whether he or she has suc-
cessfully completed that program; and (2), if so, whether his
or her preconviction conduct, postconviction conduct, and
prospects for rehabilitation justify a sentence reduction. In
evaluating whether or not a particular individual is entitled
to a sentence reduction, the BOP may give great weight to
whichever of these factors it determines to be most relevant.
That, however, is a far cry from categorically excluding from
consideration prisoners who Congress explicitly intended to
obtain such consideration.4

The majority’s concern about the risks and burdens associ-
ated with case-by-case decisionmaking in a large number of
cases is understandable yet ultimately misguided. In order
to fulfill the statute’s requirements, the BOP must already

4 This Court’s decision in INS v. Yueh-Shaio Yang, 519 U. S. 26 (1996),
relied upon by the majority, ante, at 242–243, is not to the contrary.
Yueh-Shaio Yang did not involve an effort by an administrative agency to
categorically exclude from consideration for a benefit a particular class of
individuals because of a characteristic considered and rejected by Con-
gress as a basis for categorical exclusion. Rather, that case involved the
related yet distinct question whether such a characteristic may be given
any weight by the agency in making an individualized case-by-case deter-
mination whether to grant the benefit to a particular individual. If the
issue in this case were whether the BOP could even consider the nature
of the offense in determining whether to grant a particular sentence reduc-
tion, Yueh-Shaio Yang would be relevant to our analysis.
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evaluate every prisoner seeking the sentence reduction on
an individual basis to determine whether that prisoner “suc-
cessfully completed” his or her drug treatment program.
Individualized consideration of the second salient question
involves consideration of many of the same personalized fac-
tors that go into determining whether a prisoner’s course of
drug treatment has been “successful.” To the extent that
answering the second question requires consideration of ad-
ditional factors with a concomitant administrative burden,
the costs of such a scheme are, in Congress’ judgment, out-
weighed by the benefits of encouraging drug treatment and
of carefully distinguishing between those prisoners who have
earned an early return to their communities and those who
require further incarceration.

The majority’s worry that individualized decisionmaking
might lead to “favoritism, disunity, and inconsistency” is
similarly misplaced. Ante, at 244. To suggest that deci-
sionmaking must be individualized is not to imply that it
must also be standardless. If the Court today invalidated
the regulation in question, its decision would not preclude
the BOP from adopting a uniform set of criteria for consid-
eration in evaluating applications for sentence reductions.
Nor would it necessarily preclude the Bureau from giving
dispositive weight to certain postconviction criteria or near-
dispositive weight to preconviction criteria. Cf. Heckler v.
Campbell, 461 U. S. 458, 467 (1983). The Bureau would re-
main free to structure its decisionmaking in any way it
saw fit as long as in so doing it did not contravene policy
decisions explicitly made by the statute’s drafters. As Con-
gress has already addressed preincarceration conduct in
§ 3621(e)(2)(B), the Bureau may not categorically exclude a
prisoner not convicted of a violent offense from consideration
for early release on the basis of such conduct without exceed-
ing the limits of its discretion.

Accordingly, I respectfully dissent.
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SELING, SUPERINTENDENT, SPECIAL COMMIT-
MENT CENTER v. YOUNG

certiorari to the united states court of appeals for
the ninth circuit

No. 99–1185. Argued October 31, 2000—Decided January 17, 2001

Washington State’s Community Protection Act of 1990 (Act) authorizes
the civil commitment of “sexually violent predators,” persons who suffer
from a mental abnormality or personality disorder that makes them
likely to engage in predatory acts of sexual violence. Respondent
Young is confined under the Act at the Special Commitment Center
(Center), for which petitioner is the superintendent. Young’s chal-
lenges to his commitment in state court proved largely unsuccessful.
Young then instituted a habeas action under 28 U. S. C. § 2254, seeking
release from confinement. The District Court initially granted the
writ, concluding that the Act was unconstitutional. While the superin-
tendent’s appeal was pending, this Court decided Kansas v. Hendricks,
521 U. S. 346, holding that a similar commitment scheme, Kansas’ Sexu-
ally Violent Predator Act, on its face, met substantive due process re-
quirements, was nonpunitive, and thus did not violate the Double Jeop-
ardy and Ex Post Facto Clauses. The Ninth Circuit remanded for
reconsideration in light of Hendricks. The District Court then denied
Young’s petition. In particular, the District Court determined that, be-
cause the Washington Act is civil, Young’s double jeopardy and ex post
facto claims must fail. The Ninth Circuit reversed that ruling. The
“linchpin” of Young’s claims, the court reasoned, was whether the Act
was punitive “as applied” to Young. The court did not read Hendricks
to preclude the possibility that the Act could be punitive as applied.
Reasoning that actual confinement conditions could divest a facially
valid statute of its civil label upon a showing by the clearest proof that
the statutory scheme is punitive in effect, the court remanded the case
for the District Court to determine whether the conditions at the Center
rendered the Act punitive as applied to Young.

Held: An Act, found to be civil, cannot be deemed punitive “as applied” to
a single individual in violation of the Double Jeopardy and Ex Post
Facto Clauses and provide cause for release. Pp. 260–267.

(a) Respondent cannot obtain release through an “as-applied” chal-
lenge to the Act on double jeopardy and ex post facto grounds. The
Act is strikingly similar to, and, in fact, was the pattern for, the Kansas
Act upheld in Hendricks. Among other things, the Court there applied
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the principle that determining the civil or punitive nature of an Act
must begin with reference to its text and legislative history. See 521
U. S., at 360–369. Subsequently, the Court expressly disapproved of
evaluating an Act’s civil nature by reference to its effect on a single
individual, holding, instead, that courts must focus on a variety of fac-
tors considered in relation to the statute on its face, and that the clearest
proof is required to override legislative intent and conclude that an Act
denominated civil is punitive in purpose or effect. Hudson v. United
States, 522 U. S. 93, 100. With this in mind, the Ninth Circuit’s “as-
applied” analysis for double jeopardy and ex post facto claims must be
rejected as fundamentally flawed. This Court does not deny the seri-
ousness of some of respondent’s allegations. Nor does the Court ex-
press any view as to how his allegations would bear on a court determin-
ing in the first instance whether Washington’s confinement scheme is
civil. Here, however, the Court evaluates respondent’s allegations
under the assumption that the Act is civil, as the Washington Supreme
Court held and the Ninth Circuit acknowledged. The Court agrees
with petitioner that an “as-applied” analysis would prove unworkable.
Such an analysis would never conclusively resolve whether a particular
scheme is punitive and would thereby prevent a final determination of
the scheme’s validity under the Double Jeopardy and Ex Post Facto
Clauses. Confinement is not a fixed event, but extends over time under
conditions that are subject to change. The particular features of con-
finement may affect how a confinement scheme is evaluated to deter-
mine whether it is civil or punitive, but it remains no less true that
the query must be answered definitively. A confinement scheme’s civil
nature cannot be altered based merely on vagaries in the authorizing
statute’s implementation. The Ninth Circuit’s “as-applied” analysis
does not comport with precedents in which this Court evaluated the
validity of confinement schemes. See, e. g., Allen v. Illinois, 478 U. S.
364, 373–374. Such cases presented the question whether the Act at
issue was punitive, whereas permitting respondent’s as-applied chal-
lenge would invite an end run around the Washington Supreme Court’s
decision that the Act is civil when that decision is not before this
Court. Pp. 260–265.

(b) Today’s decision does not mean that respondent and others com-
mitted as sexually violent predators have no remedy for the alleged
conditions and treatment regime at the Center. The Act gives them
the right to adequate care and individualized treatment. It is for the
Washington courts to determine whether the Center is operating in
accordance with state law and provide a remedy. Those courts also
remain competent to adjudicate and remedy challenges to civil confine-
ment schemes arising under the Federal Constitution. Because the
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Washington Supreme Court has held that the Act is civil in nature,
designed to incapacitate and to treat, due process requires that the con-
ditions and duration of confinement under the Act bear some reasonable
relation to the purpose for which persons are committed. E. g., Foucha
v. Louisiana, 504 U. S. 71, 79. Finally, the Court notes that an action
under 42 U. S. C. § 1983 is pending against the Center and that the Cen-
ter operates under an injunction requiring it to take steps to improve
confinement conditions. Pp. 265–266.

(c) This case gives the Court no occasion to consider how a confine-
ment scheme’s civil nature relates to other constitutional challenges,
such as due process, or to consider the extent to which a court may look
to actual conditions of confinement and implementation of the statute to
determine in the first instance whether a confinement scheme is civil in
nature. Whether such a scheme is punitive has been the threshold
question for some constitutional challenges. See, e. g., Allen, supra.
However, the Court has not squarely addressed the relevance of con-
finement conditions to a first instance determination, and that question
need not be resolved here. Pp. 266–267.

192 F. 3d 870, reversed and remanded.

O’Connor, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Scalia, Kennedy, Souter, Ginsburg, and Breyer, JJ., joined.
Scalia, J., filed a concurring opinion, in which Souter, J., joined, post,
p. 267. Thomas, J., filed an opinion concurring in the judgment, post,
p. 270. Stevens, J., filed a dissenting opinion, post, p. 274.

Maureen Hart, Senior Assistant Attorney General of
Washington, argued the cause for petitioner. With her on
the briefs were Christine O. Gregoire, Attorney General,
Sarah Blackman Sappington, Assistant Attorney General,
David J. W. Hackett, Special Assistant Attorney General,
and William Berggren Collins, Senior Assistant Attorney
General.

Robert C. Boruchowitz argued the cause for respondent.
With him on the briefs were David B. Hirsch, Dennis P.
Carroll, and Christine Jackson.*

*A brief of amici curiae urging reversal was filed for the State of Kan-
sas et al. by Carla J. Stovall, Attorney General of Kansas, Stephen R.
McAllister, State Solicitor, and Jared S. Maag, Assistant Attorney Gen-
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Justice O’Connor delivered the opinion of the Court.
Washington State’s Community Protection Act of 1990

authorizes the civil commitment of “sexually violent pred-
ators,” persons who suffer from a mental abnormality
or personality disorder that makes them likely to engage
in predatory acts of sexual violence. Wash. Rev. Code
§ 71.09.010 et seq. (1992). Respondent, Andre Brigham
Young, is confined as a sexually violent predator at the Spe-
cial Commitment Center (Center), for which petitioner is the
superintendent. After respondent’s challenges to his com-
mitment in state court proved largely unsuccessful, he insti-
tuted a habeas action under 28 U. S. C. § 2254, seeking re-
lease from confinement. The Washington Supreme Court
had already held that the Act is civil, In re Young, 122 Wash.
2d 1, 857 P. 2d 989 (1993) (en banc), and this Court held a
similar commitment scheme for sexually violent predators in
Kansas to be civil on its face, Kansas v. Hendricks, 521 U. S.
346 (1997). The Court of Appeals for the Ninth Circuit nev-
ertheless concluded that respondent could challenge the stat-
ute as being punitive “as applied” to him in violation of the

eral, and by the Attorneys General for their respective States as follows:
Bill Pryor of Alabama, Janet Napolitano of Arizona, Mark Pryor of
Arkansas, Bill Lockyer of California, Ken Salazar of Colorado, Robert A.
Butterworth of Florida, James E. Ryan of Illinois, Thomas J. Miller of
Iowa, Richard P. Ieyoub of Louisiana, J. Joseph Curran, Jr., of Maryland,
Thomas F. Reilly of Massachusetts, Jennifer M. Granholm of Michigan,
Mike Moore of Mississippi, Jeremiah W. (Jay) Nixon of Missouri, Joseph
P. Mazurek of Montana, Don Stenberg of Nebraska, Frankie Sue Del Papa
of Nevada, John J. Farmer, Jr., of New Jersey, Heidi Heitkamp of North
Dakota, Betty D. Montgomery of Ohio, W. A. Drew Edmondson of
Oklahoma, Hardy Myers of Oregon, D. Michael Fisher of Pennsylvania,
Charles M. Condon of South Carolina, Mark Barnett of South Dakota,
Jan Graham of Utah, Mark L. Earley of Virginia, and James E. Doyle
of Wisconsin.

Briefs of amici curiae urging affirmance were filed for the California
Atascadero State Hospital Section 6600 Civil Committees by Joel E.
Krischer; and for the National Association of Criminal Defense Lawyers
by Edward M. Chikofsky and Barbara E. Bergman.
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Double Jeopardy and Ex Post Facto Clauses, and remanded
the case to the District Court for an evidentiary hearing.

I
A

Washington State’s Community Protection Act of 1990
(Act) was a response to citizens’ concerns about laws and
procedures regarding sexually violent offenders. One of the
Act’s provisions authorizes civil commitment of such offend-
ers. Wash. Rev. Code § 71.09.010 et seq. (1992 and Supp.
2000). The Act defines a sexually violent predator as some-
one who has been convicted of, or charged with, a crime of
sexual violence and who suffers from a mental abnormality
or personality disorder that makes the person likely to en-
gage in predatory acts of sexual violence if not confined in
a secure facility. § 71.09.020(1) (Supp. 2000). The statute
reaches prisoners, juveniles, persons found incompetent to
stand trial, persons found not guilty by reason of insanity,
and persons at any time convicted of a sexually violent of-
fense who have committed a recent overt act. § 71.09.030.
Generally, when it appears that a person who has committed
a sexually violent offense is about to be released from con-
finement, the prosecuting attorney files a petition alleging
that that person is a sexually violent predator. Ibid. That
filing triggers a process for charging and trying the person
as a sexually violent predator, during which he is afforded a
panoply of protections including counsel and experts (paid
for by the State in cases of indigency), a probable cause hear-
ing, and trial by judge or jury at the individual’s option.
§§ 71.09.040–71.09.050. At trial, the State bears the burden
to prove beyond a reasonable doubt that the person is a sexu-
ally violent predator. § 71.09.060(1).

Upon the finding that a person is a sexually violent preda-
tor, he is committed for control, care, and treatment to the
custody of the department of social and health services.
Ibid. Once confined, the person has a right to adequate care
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and individualized treatment. § 71.09.080(2). The person is
also entitled to an annual examination of his mental condi-
tion. § 71.09.070. If that examination indicates that the in-
dividual’s condition is so changed that he is not likely to en-
gage in predatory acts of sexual violence, state officials must
authorize the person to petition the court for conditional
release or discharge. § 71.09.090(1). The person is entitled
to a hearing at which the State again bears the burden of
proving beyond a reasonable doubt that he is not safe to
be at large. Ibid. The person may also independently peti-
tion the court for release. § 71.09.090(2). At a show cause
hearing, if the court finds probable cause to believe that the
person is no longer dangerous, a full hearing will be held at
which the State again bears the burden of proof. Ibid.

The Act also provides a procedure to petition for condi-
tional release to a less restrictive alternative to confinement.
§ 71.09.090. Before ordering conditional release, the court
must find that the person will be treated by a state certified
sexual offender treatment provider, that there is a specific
course of treatment, that housing exists that will be suffi-
ciently secure to protect the community, and that the person
is willing to comply with the treatment and supervision re-
quirements. § 71.09.092. Conditional release is subject to
annual review until the person is unconditionally released.
§§ 71.09.096, 71.09.098.

B

Respondent, Andre Brigham Young, was convicted of six
rapes over three decades. App. to Pet. for Cert. 33a.
Young was scheduled to be released from prison for his most
recent conviction in October 1990. One day prior to his
scheduled release, the State filed a petition to commit Young
as a sexually violent predator. Id., at 32a.

At the commitment hearing, Young’s mental health ex-
perts testified that there is no mental disorder that makes a
person likely to reoffend and that there is no way to predict
accurately who will reoffend. The State called an expert
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who testified, based upon a review of Young’s records, that
Young suffered from a severe personality disorder not other-
wise specified with primarily paranoid and antisocial fea-
tures, and a severe paraphilia, which would be classified as
either paraphilia sexual sadism or paraphilia not otherwise
specified (rape). See generally American Psychiatric Asso-
ciation, Diagnostic and Statistical Manual of Mental Disor-
ders 522–523, 530, 532, 634, 645–646, 673 (4th ed. 1994). In
the state expert’s opinion, severe paraphilia constituted a
mental abnormality under the Act. The State’s expert
concluded that Young’s condition, in combination with the
personality disorder, the span of time during which Young
committed his crimes, his recidivism, his persistent denial,
and his lack of empathy or remorse, made it more likely
than not that he would commit further sexually violent
acts. The victims of Young’s rapes also testified. The jury
unanimously concluded that Young was a sexually violent
predator.

Young and another individual appealed their commitments
in state court, arguing that the Act violated the Double Jeop-
ardy, Ex Post Facto, Due Process, and Equal Protection
Clauses of the Federal Constitution. In major respects, the
Washington Supreme Court held that the Act is constitu-
tional. In re Young, 122 Wash. 2d 1, 857 P. 2d 989 (1993) (en
banc). To the extent the court concluded that the Act vio-
lated due process and equal protection principles, those rul-
ings are reflected in subsequent amendments to the Act.
See Part I–A, supra.

The Washington court reasoned that the claimants’ double
jeopardy and ex post facto claims hinged on whether the Act
is civil or criminal in nature. Following this Court’s prece-
dents, the court examined the language of the Act, the legis-
lative history, and the purpose and effect of the statutory
scheme. The court found that the legislature clearly in-
tended to create a civil scheme both in the statutory lan-
guage and legislative history. The court then turned to
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examine whether the actual impact of the Act is civil or
criminal. The Act, the court concluded, is concerned with
treating committed persons for a current mental abnormal-
ity, and protecting society from the sexually violent acts as-
sociated with that abnormality, rather than being concerned
with criminal culpability. The court distinguished the goals
of incapacitation and treatment from the goal of punishment.
The court found that the Washington Act is designed to fur-
ther legitimate goals of civil confinement and that the claim-
ants had failed to provide proof to the contrary. 122 Wash.
2d, at 18–25, 857 P. 2d, at 996–1000.

The Act spawned several other challenges in state and fed-
eral court, two of which bear mention. Richard Turay, com-
mitted as a sexually violent predator, filed suit in Federal
District Court against Center officials under Rev. Stat.
§ 1979, 42 U. S. C. § 1983, alleging unconstitutional conditions
of confinement and inadequate treatment at the Center. In
1994, a jury concluded that the Center had failed to provide
constitutionally adequate mental health treatment. App.
64–68. The court ordered officials at the Center to bring
the institution up to constitutional standards, appointing a
Special Master to monitor progress at the Center. The Cen-
ter currently operates under an injunction. Turay v. Seling,
108 F. Supp. 2d 1148 (WD Wash. 2000). See also Brief for
Petitioner 8–9.

Turay also appealed his commitment as a sexually violent
predator in state court, claiming, among other things, that
the conditions of confinement at the Center rendered the
Washington Act punitive “as applied” to him in violation
of the Double Jeopardy Clause. The Washington Supreme
Court ruled that Turay’s commitment was valid. In re
Turay, 139 Wash. 2d 379, 986 P. 2d 790 (1999) (en banc). The
court explained that in Young, it had concluded that the Act
is civil. 139 Wash. 2d, at 415, 986 P. 2d, at 809. The court
also noted that this Court had recently held Kansas’ Sexually
Violent Predator Act, nearly identical to Washington’s Act,
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to be civil on its face. Ibid. The Washington Supreme
Court rejected Turay’s theory of double jeopardy, reasoning
that the double jeopardy claim must be resolved by asking
whether the Act itself is civil. Id., at 416–417, 986 P. 2d, at
810 (citing Hudson v. United States, 522 U. S. 93 (1997)).
The court concluded that Turay’s proper remedy for constitu-
tional violations in conditions of confinement at the Center
was his § 1983 action for damages and injunctive relief. 139
Wash. 2d, at 420, 986 P. 2d, at 812.

C

That brings us to the action before this Court. In 1994,
after unsuccessful challenges to his confinement in state
court, Young filed a habeas action under 28 U. S. C. § 2254
against the superintendent of the Center. Young contended
that the Act was unconstitutional and that his confinement
was illegal. He sought immediate release. The District
Court granted the writ, concluding that the Act violated sub-
stantive due process, that the Act was criminal rather than
civil, and that it violated the double jeopardy and ex post
facto guarantees of the Constitution. Young v. Weston, 898
F. Supp. 744 (WD Wash. 1995). The superintendent ap-
pealed. While the appeal was pending, this Court decided
Kansas v. Hendricks, 521 U. S. 346 (1997), which held that
Kansas’ Sexually Violent Predator Act, on its face, met sub-
stantive due process requirements, was nonpunitive, and
thus did not violate the Double Jeopardy and Ex Post Facto
Clauses. The Ninth Circuit Court of Appeals remanded
Young’s case to the District Court for reconsideration in
light of Hendricks. 122 F. 3d 38 (1997).

On remand, the District Court denied Young’s petition.
Young appealed and the Ninth Circuit reversed and re-
manded in part and affirmed in part. 192 F. 3d 870 (1999).
The Ninth Circuit affirmed the District Court’s ruling that
Young’s confinement did not violate the substantive due
process requirement that the State prove mental illness
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and dangerousness to justify confinement. Id., at 876. The
Court of Appeals also left undisturbed the District Court’s
conclusion that the Act meets procedural due process and
equal protection guarantees, and the District Court’s rejec-
tion of Young’s challenges to his commitment proceedings.
Id., at 876–877. Young did not seek a petition for a writ of
certiorari to the Ninth Circuit for its decision affirming the
District Court in these respects, and accordingly, those is-
sues are not before this Court.

The Ninth Circuit reversed the District Court’s determi-
nation that because the Washington Act is civil, Young’s dou-
ble jeopardy and ex post facto claims must fail. The “linch-
pin” of Young’s claims, the court reasoned, was whether the
Act was punitive “as applied” to Young. Id., at 873. The
court did not read this Court’s decision in Hendricks to pre-
clude the possibility that the Act could be punitive as ap-
plied. The court reasoned that actual conditions of con-
finement could divest a facially valid statute of its civil label
upon a showing by the clearest proof that the statutory
scheme is punitive in effect. 192 F. 3d, at 874.

The Court of Appeals reviewed Young’s claims that condi-
tions of confinement at the Center were punitive and did not
comport with due process. Id., at 875. Young alleged that
for seven years, he had been subject to conditions more re-
strictive than those placed on true civil commitment detain-
ees, and even state prisoners. The Center, located wholly
within the perimeter of a larger Department of Corrections
(DOC) facility, relied on the DOC for a host of essential serv-
ices, including library services, medical care, food, and secu-
rity. More recently, Young claimed, the role of the DOC had
increased to include daily security “walk-throughs.” Young
contended that the conditions and restrictions at the Center
were not reasonably related to a legitimate nonpunitive goal,
as residents were abused, confined to their rooms, subjected
to random searches of their rooms and units, and placed
under excessive security.
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Young also contended that conditions at the Center were
incompatible with the Act’s treatment purpose. The Center
had a policy of videotaping therapy sessions and withholding
privileges for refusal to submit to treatment. The Center
residents were housed in units that, according to the Special
Master in the Turay litigation, were clearly inappropriate
for persons in a mental health treatment program. The
Center still lacked certified sex offender treatment provid-
ers. Finally, there was no possibility of release. A court-
appointed resident advocate and psychologist concluded in
his final report that because the Center had not fundamen-
tally changed over so many years, he had come to suspect
that the Center was designed and managed to punish and
confine individuals for life without any hope of release to
a less restrictive setting. 192 F. 3d, at 875. See also
Amended Petition for Writ of Habeas Corpus, Supplemental
Brief on Remand, and Motion to Alter Judgment 4–5, 8–9,
11–12, 15, 20, 24–26, in No. C94–480C (WD Wash.), Record,
Doc. Nos. 57, 155, and 167.

The Ninth Circuit concluded that “[b]y alleging that [the
Washington Act] is punitive as applied, Young alleged facts
which, if proved, would entitle him to relief.” 192 F. 3d, at
875. The court remanded the case to the District Court for
a hearing to determine whether the conditions at the Center
rendered the Act punitive as applied to Young. Id., at 876.

This Court granted the petition for a writ of certiorari,
529 U. S. 1017 (2000), to resolve the conflict between the
Ninth Circuit Court of Appeals and the Washington Su-
preme Court. Compare 192 F. 3d 870 (1999), with In re
Turay, 139 Wash. 2d 379, 986 P. 2d 790 (1999).

II

As the Washington Supreme Court held and the Ninth
Circuit acknowledged, we proceed on the understanding that
the Washington Act is civil in nature. The Washington Act
is strikingly similar to a commitment scheme we reviewed
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four Terms ago in Kansas v. Hendricks, 521 U. S. 346 (1997).
In fact, Kansas patterned its Act after Washington’s. See
In re Hendricks, 259 Kan. 246, 249, 912 P. 2d 129, 131 (1996).
In Hendricks, we explained that the question whether an
Act is civil or punitive in nature is initially one of statutory
construction. 521 U. S., at 361 (citing Allen v. Illinois, 478
U. S. 364, 368 (1986)). A court must ascertain whether the
legislature intended the statute to establish civil proceed-
ings. A court will reject the legislature’s manifest intent
only where a party challenging the Act provides the clearest
proof that the statutory scheme is so punitive in either pur-
pose or effect as to negate the State’s intention. 521 U. S.,
at 361 (citing United States v. Ward, 448 U. S. 242, 248–249
(1980)). We concluded that the confined individual in that
case had failed to satisfy his burden with respect to the Kan-
sas Act. We noted several factors: The Act did not implicate
retribution or deterrence; prior criminal convictions were
used as evidence in the commitment proceedings, but were
not a prerequisite to confinement; the Act required no finding
of scienter to commit a person; the Act was not intended to
function as a deterrent; and although the procedural safe-
guards were similar to those in the criminal context, they did
not alter the character of the scheme. 521 U. S., at 361–365.

We also examined the conditions of confinement provided
by the Act. Id., at 363–364. The Court was aware that
sexually violent predators in Kansas were to be held in a
segregated unit within the prison system. Id., at 368. We
explained that the Act called for confinement in a secure
facility because the persons confined were dangerous to the
community. Id., at 363. We noted, however, that condi-
tions within the unit were essentially the same as conditions
for other involuntarily committed persons in mental hospi-
tals. Ibid. Moreover, confinement under the Act was not
necessarily indefinite in duration. Id., at 364. Finally, we
observed that in addition to protecting the public, the Act
also provided treatment for sexually violent predators. Id.,
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at 365–368. We acknowledged that not all mental conditions
were treatable. For those individuals with untreatable con-
ditions, however, we explained that there was no federal con-
stitutional bar to their civil confinement, because the State
had an interest in protecting the public from dangerous indi-
viduals with treatable as well as untreatable conditions.
Id., at 366. Our conclusion that the Kansas Act was “non-
punitive thus remove[d] an essential prerequisite for both
Hendricks’ double jeopardy and ex post facto claims.” Id.,
at 369.

Since deciding Hendricks, this Court has reaffirmed the
principle that determining the civil or punitive nature of
an Act must begin with reference to its text and legislative
history. Hudson v. United States, 522 U. S. 93 (1997). In
Hudson, which involved a double jeopardy challenge to mon-
etary penalties and occupational debarment, this Court ex-
pressly disapproved of evaluating the civil nature of an Act
by reference to the effect that Act has on a single individual.
Instead, courts must evaluate the question by reference to a
variety of factors “ ‘considered in relation to the statute on
its face’ ”; the clearest proof is required to override legisla-
tive intent and conclude that an Act denominated civil is
punitive in purpose or effect. Id., at 100 (quoting Kennedy
v. Mendoza-Martinez, 372 U. S. 144, 169 (1963)).

With this in mind, we turn to the Court of Appeals’ deter-
mination that respondent could raise an “as-applied” chal-
lenge to the Act on double jeopardy and ex post facto
grounds and seek release from confinement. Respondent
essentially claims that the conditions of his confinement at
the Center are too restrictive, that the conditions are incom-
patible with treatment, and that the system is designed to
result in indefinite confinement. Respondent’s claims are in
many respects like the claims presented to the Court in Hen-
dricks, where we concluded that the conditions of confine-
ment were largely explained by the State’s goal to incapaci-
tate, not to punish. 521 U. S., at 362–368. Nevertheless,
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we do not deny that some of respondent’s allegations are
serious. Nor do we express any view as to how his allega-
tions would bear on a court determining in the first instance
whether Washington’s confinement scheme is civil. Here,
we evaluate respondent’s allegations as presented in a double
jeopardy and ex post facto challenge under the assumption
that the Act is civil.

We hold that respondent cannot obtain release through an
“as-applied” challenge to the Washington Act on double jeop-
ardy and ex post facto grounds. We agree with petitioner
that an “as-applied” analysis would prove unworkable. Such
an analysis would never conclusively resolve whether a par-
ticular scheme is punitive and would thereby prevent a final
determination of the scheme’s validity under the Double
Jeopardy and Ex Post Facto Clauses. Brief for Petitioner
30; Reply Brief for Petitioner 9. Unlike a fine, confinement
is not a fixed event. As petitioner notes, it extends over
time under conditions that are subject to change. The par-
ticular features of confinement may affect how a confinement
scheme is evaluated to determine whether it is civil rather
than punitive, but it remains no less true that the query must
be answered definitively. The civil nature of a confinement
scheme cannot be altered based merely on vagaries in the
implementation of the authorizing statute.

Respondent contends that the Ninth Circuit’s “as-applied”
analysis comports with this Court’s precedents. He points
out that this Court has considered conditions of confinement
in evaluating the validity of confinement schemes in the past.
Brief for Respondent 11–16, 29 (citing Hendricks, supra, at
363; Reno v. Flores, 507 U. S. 292, 301–302 (1993); United
States v. Salerno, 481 U. S. 739, 747–748 (1987); Allen v. Illi-
nois, supra, at 373–374; Schall v. Martin, 467 U. S. 253, 269–
273 (1984)). All of those cases, however, presented the ques-
tion whether the Act at issue was punitive. Permitting
respondent’s as-applied challenge would invite an end run
around the Washington Supreme Court’s decision that the
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Act is civil in circumstances where a direct attack on that
decision is not before this Court.

Justice Thomas, concurring in the judgment, takes issue
with our view that the question before the Court concerns
an as-applied challenge to a civil Act. He first contends that
respondent’s challenge is not a true “as-applied” challenge
because respondent does not claim that the statute “ ‘by its
own terms’ is unconstitutional as applied . . . but rather that
the statute is not being applied according to its terms at all.”
Post, at 271. We respectfully disagree. The Act requires
“adequate care and individualized treatment,” Wash. Rev.
Code § 71.09.080(2) (Supp. 2000), but the Act is silent with
respect to the confinement conditions required at the Center,
and that is the source of many of respondent’s complaints,
see supra, at 259–260. Justice Thomas next contends that
we incorrectly assume that the Act is civil, instead of view-
ing the Act as “ ‘otherwise . . . civil,’ or civil ‘on its face.’ ”
Post, at 270 (emphasis added by Thomas, J.). However the
Washington Act is described, our analysis in this case turns
on the prior finding by the Washington Supreme Court that
the Act is civil, and this Court’s decision in Hendricks that
a nearly identical Act was civil. Petitioner could not have
claimed that the Washington Act is “otherwise” or “facially”
civil without relying on those prior decisions.

In dissent, Justice Stevens argues that we “incorrectly
assum[e]” that the Act is “necessarily civil,” post, at 275, but
the case has reached this Court under that very assumption.
The Court of Appeals recognized that the Act is civil, and
treated respondent’s claim as an individual, “as-applied”
challenge to the Act. The Court of Appeals then remanded
the case to the District Court for an evidentiary hearing to
determine respondent’s conditions of confinement. Con-
trary to the dissent’s characterization of the case, the Court
of Appeals did not purport to undermine the validity of the
Washington Act as a civil confinement scheme. The court
did not conclude that respondent’s allegations, if substanti-
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ated, would be sufficient to refute the Washington Supreme
Court’s conclusion that the Act is civil, and to require the
release of all those confined under its authority. The Ninth
Circuit addressed only respondent’s individual case, and we
do not decide claims that are not presented by the decision
below. Matsushita Elec. Industrial Co. v. Epstein, 516
U. S. 367, 379 (1996). We reject the Ninth Circuit’s “as-
applied” analysis for double jeopardy and ex post facto claims
as fundamentally flawed.

III

Our decision today does not mean that respondent and oth-
ers committed as sexually violent predators have no remedy
for the alleged conditions and treatment regime at the Cen-
ter. The text of the Washington Act states that those con-
fined under its authority have the right to adequate care and
individualized treatment. Wash. Rev. Code § 71.09.080(2)
(Supp. 2000); Brief for Petitioner 14. As petitioner acknowl-
edges, if the Center fails to fulfill its statutory duty, those
confined may have a state law cause of action. Tr. of Oral
Arg. 6, 10–11, 52. It is for the Washington courts to deter-
mine whether the Center is operating in accordance with
state law and provide a remedy.

State courts, in addition to federal courts, remain compe-
tent to adjudicate and remedy challenges to civil confinement
schemes arising under the Federal Constitution. As noted
above, the Washington Supreme Court has already held that
the Washington Act is civil in nature, designed to incapaci-
tate and to treat. In re Young, 122 Wash. 2d, at 18–25, 857
P. 2d, at 996–1000. Accordingly, due process requires that
the conditions and duration of confinement under the Act
bear some reasonable relation to the purpose for which per-
sons are committed. Foucha v. Louisiana, 504 U. S. 71, 79
(1992); Youngberg v. Romeo, 457 U. S. 307, 324 (1982); Jack-
son v. Indiana, 406 U. S. 715, 738 (1972).

Finally, we note that a § 1983 action against the Center is
pending in the Western District of Washington. See supra,
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at 257. The Center operates under an injunction that re-
quires it to adopt and implement a plan for training and hir-
ing competent sex offender therapists; to improve relations
between residents and treatment providers; to implement a
treatment program for residents containing elements re-
quired by prevailing professional standards; to develop indi-
vidual treatment programs; and to provide a psychologist
or psychiatrist expert in the diagnosis and treatment of sex
offenders to supervise the staff. App. 67. A Special Mas-
ter has assisted in bringing the Center into compliance with
the injunction. In its most recent published opinion on the
matter, the District Court noted some progress at the Center
in meeting the requirements of the injunction. Turay v.
Seling, 108 F. Supp. 2d, at 1154–1155.

This case gives us no occasion to consider how the civil
nature of a confinement scheme relates to other constitu-
tional challenges, such as due process, or to consider the ex-
tent to which a court may look to actual conditions of con-
finement and implementation of the statute to determine in
the first instance whether a confinement scheme is civil in
nature. Justice Scalia, concurring, contends that condi-
tions of confinement are irrelevant to determining whether
an Act is civil unless state courts have interpreted the Act
as permitting those conditions. By contrast, Justice Ste-
vens would consider conditions of confinement at any time
in order to gain “full knowledge of the effects of the statute.”
Post, at 277.

Whether a confinement scheme is punitive has been the
threshold question for some constitutional challenges. See,
e. g., Kansas v. Hendricks, 521 U. S. 346 (1997) (double jeop-
ardy and ex post facto); United States v. Salerno, 481 U. S.
739 (1987) (due process); Allen v. Illinois, 478 U. S. 364 (1986)
(Fifth Amendment privilege against self-incrimination).
Whatever these cases may suggest about the relevance of
conditions of confinement, they do not endorse the approach
of the dissent, which would render the inquiry into the “ef-
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fects of the statute,” post, at 277, completely open ended. In
one case, the Court refused to consider alleged confinement
conditions because the parties had entered into a consent
decree to improve conditions. Flores, 507 U. S., at 301.
The Court presumed that conditions were in compliance with
the requirements of the consent decree. Ibid. In another
case, the Court found that anecdotal case histories and a sta-
tistical study were insufficient to render a regulatory con-
finement scheme punitive. Martin, 467 U. S., at 272. In
such cases, we have decided whether a confinement scheme
is punitive notwithstanding the inherent difficulty in ascer-
taining current conditions and predicting future events.

We have not squarely addressed the relevance of condi-
tions of confinement to a first instance determination, and
that question need not be resolved here. An Act, found to
be civil, cannot be deemed punitive “as applied” to a single
individual in violation of the Double Jeopardy and Ex Post
Facto Clauses and provide cause for release.

The judgment of the United States Court of Appeals for
the Ninth Circuit is therefore reversed, and the case is re-
manded for further proceedings consistent with this opinion.

It is so ordered.

Justice Scalia, with whom Justice Souter joins,
concurring.

I agree with the Court’s holding that a statute, “found to
be civil [in nature], cannot be deemed punitive” or criminal
“as applied” for purposes of the Ex Post Facto and Double
Jeopardy Clauses. Ante this page. The Court accurately
observes that this holding gives us “no occasion to consider
. . . the extent to which a court may look to actual conditions
of confinement and implementation of the statute to deter-
mine in the first instance whether a confinement scheme is
civil in nature.” Ante, at 266. I write separately to dissoci-
ate myself from any implication that this reserved point may
be an open question. I do not regard it as such since, three
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years ago, we rejected a similar double jeopardy challenge
(based upon the statute’s implementation “as applied” to the
petitioners), where the statute had not yet been determined
to be civil in nature, and where we were making that deter-
mination “in the first instance.” See Hudson v. United
States, 522 U. S. 93 (1997). To be consistent with the most
narrow holding of that case (which, unlike this one, did not
involve imposition of confinement), any consideration of sub-
sequent implementation in the course of making a “first in-
stance” determination cannot extend to all subsequent im-
plementation, but must be limited to implementation of
confinement, and of other impositions that are “not a fixed
event,” ante, at 263. That, however, would be a peculiar
limitation, since even “fixed events” such as the imposition
of a fine can, in their implementation, acquire penal aspects—
exemplified in Hudson by the allegedly punitive size of the
fines, and by the availability of reduction for “good-faith” vio-
lations, see 522 U. S., at 97–98, 104. Moreover, the language
and the reasoning of Hudson leave no room for such a pecu-
liar limitation.

In that case, the petitioners contended that the punitive
nature of the statute that had been applied to them could be
assessed by considering the aforementioned features of the
fines. We flatly rejected that contention, which found sup-
port in our prior decision in United States v. Halper, 490
U. S. 435 (1989). Halper, we said, had erroneously made a
“significant departure” from our prior jurisprudence, in
deciding “to ‘asses[s] the character of the actual sanctions
imposed,’ 490 U. S., at 447, rather than, as Kennedy [v.
Mendoza-Martinez, 372 U. S. 144 (1963),] demanded, evaluat-
ing the ‘statute on its face’ to determine whether it provided
for what amounted to a criminal sanction, [id.], at 169.” 522
U. S., at 101. The Kennedy factors, we said, “ ‘must be con-
sidered in relation to the statute on its face,’ ” 522 U. S., at
100, quoting from Kennedy v. Mendoza-Martinez, 372 U. S.
144, 169 (1963). We held that “[t]he fact that petitioners’
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‘good faith’ was considered in determining the amount of the
penalty to be imposed in this case [a circumstance that would
normally indicate the assessment is punitive] is irrelevant,
as we look only to ‘the statute on its face’ to determine
whether a penalty is criminal in nature.” Hudson, supra,
at 104, quoting Kennedy, supra, at 169. We repeated, to be
sure, the principle that the statutory scheme would be crimi-
nal if it was sufficiently punitive “ ‘either in purpose or ef-
fect,’ ” Hudson, supra, at 99 (emphasis added), quoting
United States v. Ward, 448 U. S. 242, 248–249 (1980), but it
was clear from the opinion that this referred to effects appar-
ent upon the face of the statute.

The short of the matter is that, for Double Jeopardy and
Ex Post Facto Clause purposes, the question of criminal pen-
alty vel non depends upon the intent of the legislature;* and
harsh executive implementation cannot “transfor[m] what
was clearly intended as a civil remedy into a criminal pen-
alty,” Rex Trailer Co. v. United States, 350 U. S. 148, 154
(1956), any more than compassionate executive implementa-
tion can transform a criminal penalty into a civil remedy.
This is not to say that there is no relief from a system that
administers a facially civil statute in a fashion that would
render it criminal. The remedy, however, is not to invali-
date the legislature’s handiwork under the Double Jeopardy
Clause, but to eliminate whatever excess in administration
contradicts the statute’s civil character. When, as here, a
state statute is at issue, the remedy for implementation that
does not comport with the civil nature of the statute is resort
to the traditional state proceedings that challenge unlawful
executive action; if those proceedings fail, and the state

*Hudson v. United States, 522 U. S. 93 (1997), addressed only the Double
Jeopardy Clause. Since, however, the very wording of the Ex Post Facto
Clause—“No State shall . . . pass any . . . ex post facto Law,” U. S. Const.,
Art. I, § 10, cl. 1 (emphases added)—leaves no doubt that it is a prohibition
upon legislative action, the irrelevance of subsequent executive implemen-
tation to that constitutional question is, if anything, even clearer.
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courts authoritatively interpret the state statute as permit-
ting impositions that are indeed punitive, then and only then
can federal courts pronounce a statute that on its face is civil
to be criminal. Such an approach protects federal courts
from becoming enmeshed in the sort of intrusive inquiry into
local conditions at state institutions that are best left to the
State’s own judiciary, at least in the first instance. And it
avoids federal invalidation of state statutes on the basis of
executive implementation that the state courts themselves,
given the opportunity, would find to be ultra vires. Only
this approach, it seems to me, is in accord with our sound
and traditional reluctance to be the initial interpreter of
state law. See Railroad Comm’n of Tex. v. Pullman Co.,
312 U. S. 496, 500–501 (1941).

With this clarification, I join the opinion of the Court.

Justice Thomas, concurring in the judgment.

We granted certiorari to decide whether “an otherwise
valid civil statute can be divested of its civil nature” simply
because of an administrative agency’s failure to implement
the statute according to its terms. Pet. for Cert. i (emphasis
added). The majority declines to answer this question. In-
stead, it assumes that the statute at issue is civil—rather
than “otherwise . . . civil,” or civil “on its face.” Young v.
Weston, 122 F. 3d 38 (CA9 1997). And then it merely holds
that a statute that is civil cannot be deemed the opposite of
civil—“punitive,” as the majority puts it—as applied to a sin-
gle individual. Ante, at 267. In explaining this conclusion,
the majority expressly reserves judgment on whether the
manner of implementation should affect a court’s assessment
of a statute as civil in the “first instance.” Ante, at 263, 267.
I write separately to express my view, first, that a statute
which is civil on its face cannot be divested of its civil nature
simply because of the manner in which it is implemented,
and second, that the distinction between a challenge in the
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“first instance” and a subsequent challenge is one without
a difference.

Before proceeding, it is important to clarify the issue in
this case. The majority adopts the Ninth Circuit’s nomen-
clature and refers to respondent’s claim as an “as-applied”
challenge, see, e. g., ante, at 263, but that label is at best
misleading. Typically an “as-applied” challenge is a claim
that a statute, “by its own terms, infringe[s] constitutional
freedoms in the circumstances of [a] particular case.”
United States v. Christian Echoes Nat. Ministry, Inc., 404
U. S. 561, 565 (1972) (per curiam) (emphasis added). In con-
trast, respondent’s claim is not that Washington’s Commu-
nity Protection Act of 1990 (Washington Act or Act), Wash.
Rev. Code § 71.09.010 et seq. (1992), “by its own terms” is
unconstitutional as applied to him,1 but rather that the stat-
ute is not being applied according to its terms at all.2 Re-
spondent essentially contends that the actual conditions of
confinement, notwithstanding the text of the statute, are pu-
nitive and incompatible with the Act’s treatment purpose.
See ante, at 259–260.

1 Respondent has made the claim that the terms of the Washington Act
are criminal so that his confinement under the Act thus violates the Dou-
ble Jeopardy and Ex Post Facto Clauses, but this claim was rejected
below—first by the Washington Supreme Court, In re Young, 122 Wash.
2d 1, 18–23, 857 P. 2d 989, 996–999 (1993), and then by the Ninth Circuit,
Young v. Weston, 192 F. 3d 870, 874 (1999)—and has not been presented
to this Court.

2 Disagreeing with this characterization, the majority contends that the
statute is silent with respect to conditions of confinement. See ante, at
264. Even if the majority were correct—which it is not, see Wash. Rev.
Code § 71.09.070 (requiring annual examinations of each person’s mental
conditions); § 71.09.080(2) (Supp. 2000) (requiring “adequate care and indi-
vidualized treatment”); see also In re Young, supra, at 18–23, 857 P. 2d,
at 996–999 (discussing similar provisions on conditions of confinement in
1990 version of Washington Act)—the question on which we granted cer-
tiorari expressly assumes that the statute “mandate[s]” the “conditions of
confinement” that petitioner seeks. See Pet. for Cert. i.
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A challenge, such as this one, to the implementation of a
facially civil statute is not only “unworkable,” as the majority
puts it, ante, at 263, but also prohibited by our decision in
Hudson v. United States, 522 U. S. 93 (1997). In Hudson,
we held that, when determining whether a statute is civil or
criminal, a court must examine the “statute on its face.”
Id., at 101, quoting Kennedy v. Mendoza-Martinez, 372 U. S.
144, 169 (1963) (internal quotation marks omitted). In so
holding, we expressly disavowed the approach used in
United States v. Halper, 490 U. S. 435, 448 (1989), which eval-
uated the “actual sanctions imposed.” 522 U. S., at 101,
quoting Halper, supra, at 447 (internal quotation marks
omitted). Respondent’s claim is flatly inconsistent with the
holding of Hudson because respondent asks us to look be-
yond the face of the Washington Act and to examine instead
the actual sanctions imposed on him, that is, the actual condi-
tions of confinement. Respondent argues, and the Ninth
Circuit held, that Hudson’s reach is limited to the particular
sanctions involved in that case—monetary penalties and oc-
cupational disbarment—and does not apply here, where the
sanction is confinement. Hudson, however, contains no in-
dication whatsoever that its holding is limited to the specific
sanctions at issue. To the contrary, as we explained in Hud-
son, a court may not elevate to dispositive status any of the
factors that it may consider in determining whether a sanc-
tion is criminal.3 522 U. S., at 101. One of these nondispos-

3 The Hudson Court referred to the seven factors listed in Kennedy
v. Mendoza-Martinez, 372 U. S. 144 (1963), as “useful guideposts”: “(1)
whether the sanction involves an affirmative disability or restraint; (2)
whether it has historically been regarded as a punishment; (3) whether it
comes into play only on a finding of scienter; (4) whether its operation will
promote the traditional aims of punishment—retribution and deterrence;
(5) whether the behavior to which it applies is already a crime; (6) whether
an alternative purpose to which it may rationally be connected is assign-
able for it; and (7) whether it appears excessive in relation to the alterna-
tive purpose assigned.” 522 U. S., at 99–100, quoting Mendoza-Martinez,
supra, at 168–169 (internal quotation marks and alteration omitted).
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itive factors is confinement. Id., at 99 (stating that one of
the factors is “[w]hether the sanction involves an affirmative
disability or restraint,” quoting Mendoza-Martinez, supra,
at 168 (internal quotation marks omitted)). Yet elevating
confinement to dispositive status is exactly what respondent
asks us to do when he advances his distinction between con-
finement and other sanctions. Because Hudson rejects such
an argument, respondent’s claim fails.

An implementation-based challenge to a facially civil stat-
ute would be as inappropriate in reviewing the statute in the
“first instance,” ante, at 263, 267 (majority opinion), as it is
here. In the first instance, as here, there is no place for such
a challenge in the governing jurisprudence. Hudson, which
requires courts to look at the face of the statute, precludes
implementation-based challenges at any time. Moreover,
the implementation-based claim would be as “unworkable,”
ante, at 263 (majority opinion), in the first instance as in later
challenges. Because the actual conditions of confinement
may change over time and may vary from facility to facility,
an implementation-based challenge, if successful, would
serve to invalidate a statute that may be implemented
without any constitutional infirmities at a future time or
in a separate facility. To use the majority’s words, the
validity of a statute should not be “based merely on va-
garies in the implementation of the authorizing statute.”
Ibid.

And yet the majority suggests that courts may be able to
consider conditions of confinement in determining whether a
statute is punitive. Ante, at 263, 266. To the extent that
the conditions are actually provided for on the face of the
statute, I of course agree. Cf. Hudson, supra, at 101 (direct-
ing courts to look at “ ‘the statute on its face’ ”). However,
to the extent that the conditions result from the fact that
the statute is not being applied according to its terms, the
conditions are not the effect of the statute, but rather the
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effect of its improper implementation.4 A suit based on
these conditions cannot prevail.

* * *

The Washington Act does not provide on its face for puni-
tive conditions of confinement, and the actual conditions
under which the Act is implemented are of no concern to our
inquiry. I therefore concur in the judgment of the Court.

Justice Stevens, dissenting.

A sexual predator may be imprisoned for violating the law,
and, if he is mentally ill, he may be committed to an institu-
tion until he is cured. Whether a specific statute authoriz-
ing the detention of such a person is properly viewed as
“criminal” or “civil” in the context of federal constitutional
issues is often a question of considerable difficulty. See
Kansas v. Hendricks, 521 U. S. 346 (1997) (reversing, by a
5-to-4 vote, a decision of the Kansas Supreme Court invali-

4 The dissent argues that, “under the majority’s analysis, there is no
inquiry beyond that of statutory construction,” post, at 276 (opinion of
Stevens, J.). Although it is unclear to me whether the dissent is correct
on this score, I hope that state and federal courts so interpret the majority
opinion. For even if the majority opinion does not preclude venturing
beyond the face of the statute, Hudson certainly does. See Hudson, 522
U. S., at 101 (holding that courts must examine a statute “ ‘on its face’ ”
and may not consider the “ ‘actual sanctions imposed’ ”); supra, at 272.

To dispel any suggestion to the contrary, ante, at 261–262, 263, 266
(majority opinion); post, at 275 (Stevens, J., dissenting), I note that Kan-
sas v. Hendricks, 521 U. S. 346 (1997), does not provide support for
implementation-based challenges. In Hendricks, “none of the parties
argue[d] that people institutionalized under the . . . civil commitment stat-
ute are subject to punitive conditions.” Id., at 363. The viability of an
implementation-based challenge was simply not at issue. And signifi-
cantly, six months after Hendricks, we held in Hudson that inquiries into
whether a statute is civil are restricted to the “face” of the statute. Hud-
son, supra, at 101. To the extent that Hendricks (or any previous opin-
ion, ante, at 266 (majority opinion)) left a door open by not answering the
implementation question, Hudson closed that door.
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dating Kansas’ Sexually Violent Predator Act); Allen v. Illi-
nois, 478 U. S. 364 (1986) (upholding, by a 5-to-4 vote, Illinois’
Sexually Dangerous Persons Act); In re Young, 122 Wash. 2d
1, 857 P. 2d 989 (1993) (en banc) (upholding, by a 5-to-4 vote,
the provisions of Washington’s Community Protection Act of
1990 dealing with sexually violent predators).

It is settled, however, that the question whether a state
statute is civil or criminal in nature for purposes of com-
plying with the demands of the Federal Constitution is a
question of federal law. If a detainee comes forward with
“ ‘the clearest proof ’ that ‘the statutory scheme [is] so puni-
tive either in purpose or effect as to negate [the State’s]
intention’ that the proceeding be civil, it must be considered
criminal.” Allen, 478 U. S., at 369 (quoting United States v.
Ward, 448 U. S. 242, 248–249 (1980)) (emphasis added). See
also Hudson v. United States, 522 U. S. 93, 100, 105 (1997).
Accordingly, we have consistently looked to the conditions of
confinement as evidence of both the legislative purpose be-
hind the statute and its actual effect. See Hendricks, 521
U. S., at 361, 367–369; Schall v. Martin, 467 U. S. 253, 269–
271 (1984); Allen, 478 U. S., at 369, 373–374. As we have
acknowledged in those cases, the question whether a statute
is in fact punitive cannot always be answered solely by refer-
ence to the text of the statute.

The majority in this case, however, incorrectly assumes
that the Act at issue is necessarily civil. The issue the ma-
jority purports to resolve is whether an Act that is otherwise
civil in nature can be deemed criminal in a specific instance
based on evidence of its application to a particular prisoner.
However, respondent Young’s petition did not present that
issue. Rather, consistent with our case law, Young sought
to introduce evidence of the conditions of confinement as evi-
dence of the punitive purpose and effect of the Washington
statute. See Amended Pet. for Writ of Habeas Corpus 6 and
Supp. Brief on Remand 2, 6, 10–11, in No. C94–480C (WD
Wash.), Record, Doc. Nos. 57, 155. As a result, Young in no
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way runs afoul of Hudson v. United States, 522 U. S. 93
(1997). Properly read, Hudson acknowledges that resolving
whether an Act is civil or criminal in nature can take into
account whether the statutory scheme has a punitive effect.1

Id., at 99. What Hudson rejects is an approach not taken
by respondent—one that bypasses this threshold question in
favor of a dispositive focus on the sanction actually imposed
on the specific individual.2 Id., at 101–102.

To be sure, the question whether an Act is civil or punitive
in nature “is initially one of statutory construction.” Ante,
at 261 (majority opinion). However, under the majority’s
analysis, there is no inquiry beyond that of statutory con-
struction. Ante, at 263. In essence, the majority argues
that because the constitutional query must be answered de-
finitively and because confinement is not a “fixed event,” con-
ditions of confinement should not be considered at all, except
in the first challenge to a statute, when, as a practical matter,

1 In his concurrence, Justice Scalia concludes that, under the rule of
Hudson v. United States, 522 U. S. 93 (1997), courts may never look to
actual conditions of confinement and implementation of the statute to de-
termine in the first instance whether a confinement scheme is civil in na-
ture. See ante, at 267–268. Justice Thomas, concurring in the judg-
ment, would take Hudson even further, precluding implementation-based
challenges “at any time.” Ante, at 273. However, for the reasons set out
above, I believe that both concurrences misread Hudson. I also note that
Hudson did not involve confinement. In cases that do involve confine-
ment, this Court has relied on the principle that a statutory scheme must
be deemed criminal if it was sufficiently punitive “ ‘either in purpose or
effect.’ ” See Kansas v. Hendricks, 521 U. S. 346, 361, 367–369 (1997);
Schall v. Martin, 467 U. S. 253, 269–271 (1984); Allen v. Illinois, 478 U. S.
364, 369, 373–374 (1986).

2 In response to my dissent, the Court has made it clear that it is simply
holding that respondent may not prevail if he merely proves that the stat-
ute is punitive insofar as it has been applied to him. The question
whether he may prevail if he can prove that the statute is punitive in its
application to everyone confined under its provisions therefore remains
open. In sum, the Court has rejected the narrow holding of the Ninth
Circuit, but has not addressed the sufficiency of the broadest claim that
petitioner has advanced.
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the evidence of such conditions is most likely not to consti-
tute the requisite “clearest proof.” This seems to me quite
wrong. If conditions of confinement are such that a detainee
has been punished twice in violation of the Double Jeopardy
Clause, it is irrelevant that the scheme has been previously
labeled as civil without full knowledge of the effects of the
statute.3

In this case, Young has made detailed allegations concern-
ing both the absence of treatment for his alleged mental ill-
ness and the starkly punitive character of the conditions of
his confinement. If proved, those allegations establish not
just that those detained pursuant to the statute are treated
like those imprisoned for violations of Washington’s criminal
laws, but that, in many respects, they receive significantly
worse treatment.4 If those allegations are correct, the stat-
ute in question should be characterized as a criminal law for
federal constitutional purposes. I therefore agree with the
Court of Appeals’ conclusion that respondent should be given
the opportunity to come forward with the “clearest proof”
that his allegations are true.

Accordingly, I respectfully dissent.

3 In this case, those detained pursuant to Washington’s statute have
sought an improvement in conditions for almost seven years. Their suc-
cess in the courts, however, has had little practical impact.

4 Under such conditions, Young has now served longer in prison follow-
ing the completion of his sentence than he did on the sentence itself.
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CITY NEWS & NOVELTY, INC. v. CITY OF WAUKESHA

certiorari to the court of appeals of wisconsin

No. 99–1680. Argued November 28, 2000—Decided January 17, 2001

The City of Waukesha, Wisconsin (City), requires sellers of sexually ex-
plicit materials to obtain and annually renew adult business licenses.
When petitioner City News and Novelty, Inc. (City News), applied for a
renewal of its adult business license, then due to expire in two months,
Waukesha’s Common Council denied the application, finding that City
News had violated the City’s ordinance in various ways. The denial
was upheld in administrative proceedings and on judicial review in the
state courts. Petitioning for certiorari, City News raised three ques-
tions, including whether the guarantee of a prompt judicial review that
must accompany an adult business licensing scheme, see Freedman v.
Maryland, 380 U. S. 51, 59; FW/PBS, Inc. v. Dallas, 493 U. S. 215, 229,
means a prompt judicial determination on the merits of a permit denial,
as some Federal Circuits have held, or simply prompt access to judicial
review, as the Wisconsin Court of Appeals, below, and other courts have
ruled. Because this Court granted the petition only on this question,
City News cannot now contend that any of the substantive requirements
governing adult business licenses in Waukesha conflict with the First
Amendment. Nor does City News contend that the evidence failed to
substantiate the charged violations.

Held: Because City News is not properly situated to raise the question on
which this Court granted review, the petition is dismissed and the judg-
ment of the Wisconsin court is left undisturbed. Pp. 282–286.

(a) This case has become moot. After petitioning for certiorari, City
News withdrew its renewal application and ceased to operate as an adult
business. City News no longer seeks to renew its license and currently
expresses no intent to pursue a license. Accordingly, City News no
longer has a legally cognizable interest in the outcome. E. g., County
of Los Angeles v. Davis, 440 U. S. 625, 631. Neither of City News’s
arguments that the case remains fit for adjudication is persuasive. The
Court rejects City News’s contention that, because it never promised
not to reapply for a license, a live controversy remains under Erie v.
Pap’s A. M., 529 U. S. 277. Erie differs critically from this case. In
Erie, as in the instant case, the Court confronted an adult business’
challenge to a city ordinance. There, the Court held that the contro-
versy persisted, even after the adult business shut down, in part be-
cause the business could again decide to operate. Id., at 287. That
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speculation standing alone, however, did not shield the case from a
mootness determination. Another factor figured prominently. The
nude dancing entrepreneur in Erie sought to have the case declared
moot after the business had prevailed below, obtaining a state-court
judgment that invalidated Erie’s ordinance. Id., at 288. Acceptance of
the mootness plea would have resulted in dismissal of the petition, leav-
ing intact the judgment below. See ASARCO Inc. v. Kadish, 490 U. S.
605, 621, n. 1. As a result, Erie would have been saddled with an ongo-
ing injury, i. e., the judgment striking its law, and the adult business
arguably would have prevailed in an attempt to manipulate the Court’s
jurisdiction to insulate a favorable decision from review, 529 U. S., at
288. Here, in contrast, City News left the fray a loser, not a winner.
Dismissal of the petition will not keep Waukesha under the weight of
an adverse judgment, deprive the City of its state-court victory, or re-
ward an arguable manipulation of the Court’s jurisdiction. The Court
also rejects City News’s contention that it experiences ongoing injury
because it is conclusively barred by Waukesha’s ordinance from reopen-
ing as an adult business until 2005. It is far from clear whether
City News actually suffers that disability. And a live controversy
is not maintained by speculation that City News might be temporar-
ily disabled from reentering a business that it has left and currently
asserts no plan to reenter. See Spencer v. Kemna, 523 U. S. 1, 15–16.
Pp. 282–285.

(b) City News’s contention that it remains a qualified complainant
also fails on another ground. Full briefing and argument have revealed
that the Freedman question City News tendered, and which the Court
took up for review, is not now and never was accurately reflective of
City News’s grievance. Unlike the initial license applicant whose ex-
pression cannot begin prepermission, City News was already licensed
to conduct an adult business and sought to fend off a stop order. Swift
judicial review is the remedy needed by those held back from speaking.
The Court does not doubt that an ongoing adult enterprise facing loss
of its license to do business may allege First Amendment injuries.
Such an establishment’s typical concern, however, is not the speed of
court proceedings, but the availability of a stay of adverse action during
the pendency of judicial review, however long that review takes. Un-
like the Freedman petitioner, who sought, through swift court review,
an end to the status quo of silence, City News sought to maintain, pen-
dente lite, the status quo of speech (or expressive conduct). This Court
ventures no view on the merits of an argument urging preservation of
speech (or expressive conduct) as the status quo pending administrative
and judicial review proceedings. That question is not the one on which
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the courts have divided or on which certiorari was granted here.
Pp. 285–286.

Certiorari dismissed. Reported below: 231 Wis. 2d 93, 604 N. W. 2d 870.

Ginsburg, J., delivered the opinion for a unanimous Court.

Jeff Scott Olson argued the cause for petitioner. With
him on the briefs were Richard L. Wilson, John H. Weston,
G. Randall Garrou, and Cathy E. Crosson.

Curt R. Meitz argued the cause for respondent. With
him on the brief were Vincent D. Moschella and Thomas
C. Goldstein.

James A. Feldman argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were Solici tor General Waxman, Assistant Attorney
General Ogden, Deputy Solicitor General Kneedler, Lisa
Schiavo Blatt, Michael Jay Singer, and Howard S. Scher.*

Justice Ginsburg delivered the opinion of the Court.

In Freedman v. Maryland, 380 U. S. 51 (1965), a case
involving a state motion-picture censorship scheme, the
Court announced procedural requirements necessary to
guard against unconstitutional prior restraint of expression.

*Briefs of amici curiae urging reversal were filed for the American
Booksellers Foundation for Free Expression et al. by Michael A. Bam-
berger; for the American Charities for Reasonable Fund Raising Regula-
tion, Inc., by Edward N. Mazlish; and for the Liberty Project by Jodie
L. Kelley.

Briefs of amici curiae urging affirmance were filed for the State of
Alabama et al. by James E. Doyle, Attorney General of Wisconsin,
Thomas J. Balistreri, Assistant Attorney General, Bill Pryor, Attorney
General of Alabama, Ken Salazar, Attorney General of Colorado, and Don
Stenberg, Attorney General of Nebraska; for the Community Defense
Counsel by Len L. Munsil and Scott D. Bergthold; for Morality in Media,
Inc., et al. by Robin S. Whitehead and Bruce A. Taylor; and for the Na-
tional League of Cities et al. by Richard Ruda and Charles A. Rothfeld.

Gary S. Edinger filed a brief for the Florida Cannabis Action Network,
Inc., as amicus curiae.
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Those requirements included assurance of “a prompt final
judicial decision, to minimize the deterrent effect of an in-
terim and possibly erroneous denial of a license.” Id., at 59.
Twenty-five years later, in FW/PBS, Inc. v. Dallas, 493 U. S.
215 (1990), the Court applied some of the Freedman stand-
ards to a municipal ordinance conditioning the operation of
sexually oriented businesses on receipt of a license. Unsuc-
cessful applicants for an adult business license, the opinion
announcing the judgment stated, must be accorded “an ave-
nue for prompt judicial review.” 493 U. S., at 229.

Courts have divided over the meaning of FW/PBS’s
“prompt judicial review” requirement. Some have held that
the unsuccessful applicant for an adult business license must
be assured a prompt judicial determination on the merits of
the permit denial. See, e. g., Baby Tam & Co. v. Las Vegas,
154 F. 3d 1097, 1101–1102 (CA9 1998); 11126 Baltimore Blvd.,
Inc. v. Prince George’s County, 58 F. 3d 988, 999–1000 (CA4
1995) (en banc). Others, like the Court of Appeals of Wis-
consin whose judgment is before us, 231 Wis. 2d 93, 115–116,
604 N. W. 2d 870, 882 (1999), have held that prompt access
to court review suffices. See, e. g., Boss Capital, Inc. v.
Casselberry, 187 F. 3d 1251, 1256–1257 (CA11 1999); TK’s
Video, Inc. v. Denton County, 24 F. 3d 705, 709 (CA5 1994).
We granted certiorari to resolve the conflict. 530 U. S. 1242
(2000). We now find, however, that the issue stemming from
Freedman is not genuinely presented to us in this case. We
therefore dismiss the petition and leave the judgment of the
Wisconsin court undisturbed.

I

The City of Waukesha, Wisconsin (City), requires sellers
of sexually explicit materials to obtain and annually renew
adult business licenses. See Waukesha Municipal Code
§§ 8.195(2), (7) (1995), reprinted in App. to Pet. for Cert. 101,
104. Petitioner City News and Novelty, Inc. (City News),
pursuant to a City license first obtained in 1989, owned and
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operated an adult-oriented shop in downtown Waukesha. In
November 1995, City News applied for a renewal of its li-
cense, then due to expire in two months. In December 1995,
Waukesha’s Common Council denied the application, finding
that City News had violated the City’s ordinance by permit-
ting minors to loiter on the premises, failing to maintain an
unobstructed view of booths in the store, and allowing pa-
trons to engage in sexual activity inside the booths. Wauke-
sha’s refusal to renew City News’s license was upheld in ad-
ministrative proceedings and on judicial review in the state
courts.

Petitioning for certiorari, City News raised three ques-
tions. First, City News asserted that the persuasion bur-
den had been improperly assigned to it. Second, City News
urged that Waukesha’s ordinance unconstitutionally accorded
City officials unbridled discretion to vary punishments for
ordinance violations. Third, City News asked us to “resolve
the conflict among the circuits concerning whether the guar-
antee of prompt judicial review that must accompany [an
adult business] licensing scheme means a prompt judicial de-
termination or simply the right to promptly file for judicial
review.” Pet. for Cert. 13. We granted the petition only
on the third question. Accordingly, City News cannot now
contend that any of the substantive requirements governing
adult business licenses in Waukesha conflict with the First
Amendment. Nor does City News contend that the evi-
dence failed to substantiate the charged violations. We now
explain why City News is not properly situated to raise the
question on which we granted review.

II

In letters sent to Waukesha two months after petitioning
for review in this Court, City News gave notice that it would
withdraw its renewal application and close its business upon
the City’s grant of a license to another corporation, B. J. B.,
Inc., “a larger and more modern business” with which City
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News felt “it [could not] effectively compete.” Letters
from Jeff Scott Olson to Vince Moschella (June 12 and 19,
2000), Respondent’s Lodging, Vol. 1, Tab No. 14. Wau-
kesha granted B. J. B.’s license application on June 20. It
is undisputed that City News has ceased to operate as an
adult business and no longer seeks to renew its license.
Tr. of Oral Arg. 14–15.

Observing that City News neither now pursues nor cur-
rently expresses an intent to pursue a license under Wauke-
sha law, Waukesha asserts that the case has become moot,
for City News no longer has “a legally cognizable interest in
the outcome.” County of Los Angeles v. Davis, 440 U. S.
625, 631 (1979) (citing Powell v. McCormack, 395 U. S. 486,
496 (1969)). We agree that the case no longer qualifies for
judicial review. Urging that the case remains fit for adju-
dication, City News tenders two points. We find neither
persuasive.

Noting that it “has never promised not to apply for a li-
cense” in the future, Reply Brief 1, City News first contends
that, notwithstanding the voluntary termination of its license
renewal effort, a live controversy remains under the Court’s
reasoning in Erie v. Pap’s A. M., 529 U. S. 277 (2000). In
our view, Erie differs critically from this case. In Erie, we
similarly granted a petition to review a state-court judgment
addressing an adult business’ First Amendment challenge to
a city ordinance. We concluded that the controversy per-
sisted, even though the adult business had shut down. We
reached that conclusion, it is true, in part because the busi-
ness “could again decide to operate.” Id., at 287. That
speculation standing alone, however, did not shield the
case from a mootness determination. Another factor fig-
ured prominently. The nude dancing entrepreneur in Erie
sought “to have the case declared moot” after the business
had “prevailed below,” obtaining a judgment that invalidated
Erie’s ordinance. Id., at 288. Had we accepted the entre-
preneur’s plea, then consistent with our practice when a case
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becomes moot on review from a state court, we would have
dismissed the petition, leaving intact the judgment below.
See ASARCO Inc. v. Kadish, 490 U. S. 605, 621, n. 1 (1989);
Erie, 529 U. S., at 305 (Scalia, J., concurring in judgment).
Thus, had we declared Erie moot, the defendant municipality
would have been saddled with an “ongoing injury,” i. e., the
judgment striking its law. Id., at 288. And the plaintiff
arguably would have prevailed in an “attemp[t] to manipu-
late the Court’s jurisdiction to insulate a favorable decision
from review.” Ibid.

In this case, we confront no parallel circumstance. The
adult enterprise before us left the fray as a loser, not a win-
ner. Our dismissal here does not keep Waukesha under the
weight of an adverse judgment, or deprive Waukesha of its
victory in state court. Nor does a mootness dismissal re-
ward an arguable manipulation of our jurisdiction, for plain-
tiff City News, unlike the nude dancing entrepreneur in
Erie, opposes a declaration of mootness.1

City News also urges that it experiences ongoing injury
because it is conclusively barred by Waukesha’s ordinance
from reopening as an adult business until 2005. It is far

1 City News appears to rely on the general rule that voluntary cessation
of a challenged practice rarely moots a federal case. See, e. g., Friends
of Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U. S.
167, 189 (2000). But that rule traces to the principle that a party should
not be able to evade judicial review, or to defeat a judgment, by temporar-
ily altering questionable behavior. See Gwaltney of Smithfield, Ltd. v.
Chesapeake Bay Foundation, Inc., 484 U. S. 49, 66–67 (1987) (“Mootness
doctrine . . . protects plaintiffs from defendants who seek to evade sanction
by predictable ‘protestations of repentance and reform.’ ”) (quoting United
States v. Oregon State Medical Soc., 343 U. S. 326, 333 (1952)); see also
Friends of Earth, 528 U. S., at 189 (Courts are not “compelled to leave
‘[t]he defendant . . . free to return to his old ways.’ ”) (quoting City of
Mesquite v. Aladdin’s Castle, Inc., 455 U. S. 283, 289, n. 10 (1982), in turn
quoting United States v. W. T. Grant Co., 345 U. S. 629, 632 (1953)). That
principle does not aid City News. For it is City News, not its adversary,
whose conduct saps the controversy of vitality, and City News can gain
nothing from our dismissal.
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from clear, however, whether City News actually suffers that
disability.2 And as our prior discussion suggests, supra, at
283, a live controversy is not maintained by speculation that
City News might be temporarily disabled from reentering a
business that City News has left and currently asserts no
plan to reenter. See Spencer v. Kemna, 523 U. S. 1, 15–16
(1998).

City News’s contention that it remains a qualified com-
plainant also fails for a separate reason. Full briefing and
argument have revealed that the question City News ten-
dered, and which we took up for review, is not now and never
was accurately reflective of City News’s grievance. Unlike
the initial license applicant whose expression cannot begin
prepermission (the situation of the complainant in Freed-
man), City News was already licensed to conduct an adult
business and sought to fend off a stop order. Swift judicial
review is the remedy needed by those held back from speak-
ing. We do not doubt that an ongoing adult enterprise fac-
ing loss of its license to do business may allege First Amend-
ment injuries. Such an establishment’s typical concern,
however, is not the speed of court proceedings, but the avail-

2 City News points to Waukesha’s rule that to receive an adult entertain-
ment license, an applicant “shall not have been found to have previously
violated [the adult business ordinance] within 5 years immediately preced-
ing the date of the application.” Waukesha Municipal Code § 8.195(4)(a)(2)
(1995), reprinted in App. to Pet. for Cert. 103. It was in 1995, however,
that Waukesha last found City News to have violated the City ordinance.
As City News recognizes, the disabilities from these violations expired in
2000. Reply Brief 2. City News asserts that it remains vulnerable to
the bar because, in violation of the ordinance, it operated without a license
into the year 2000. But this argument runs up against the facts that,
since 1995, City News has not “been found” by Waukesha’s Common Coun-
cil to have violated the ordinance, and that the council expressly permitted
City News to continue in business during the pendency of state-court pro-
ceedings. See Petitioner’s Lodging, Tab No. 3. If City News seeks a
license in the future, and if Waukesha attempts to invoke its five-year bar,
nothing in the prior proceedings or in our disposition today will disable
City News from contesting the bar’s application.



531US2 Unit: $U16 [04-16-02 14:30:18] PAGES PGT: OPIN

286 CITY NEWS & NOVELTY, INC. v. WAUKESHA

Opinion of the Court

ability of a stay of adverse action during the pendency of
judicial review, however long that review takes.

Unlike the petitioner in Freedman, who sought, through
swift court review, an end to the status quo of silence, City
News sought to maintain, pendente lite, the status quo of
speech (or expressive conduct). Brief for Petitioner 43–44.
We venture no view on the merits of an argument urging
preservation of speech (or expressive conduct) as the status
quo pending administrative and judicial review proceedings.
It suffices to point out that the question is not the one on
which the courts have divided or on which we granted
certiorari.

For the reasons stated, the writ of certiorari is

Dismissed.
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DISTRICT OF COLUMBIA et al. v. TRI COUNTY
INDUSTRIES, INC.

certiorari to the united states court of appeals for
the district of columbia circuit

No. 99–1953. Argued January 10, 2001—Decided January 17, 2001

Certiorari dismissed. Reported below: 200 F. 3d 836 and 208 F. 3d 1066.

Charles L. Reischel, Deputy Corporation Counsel for the
District of Columbia, argued the cause for petitioners. With
him on the briefs were Robert R. Rigsby, Corporation Coun-
sel, and Donna M. Murasky, Senior Assistant Corporation
Counsel.

Frank J. Emig argued the cause and filed a brief for
respondent.*

Per Curiam.

The writ of certiorari is dismissed as improvidently
granted.

*Jeffrey Robert White and Frederick M. Baron filed a brief for the As-
sociation of Trial Lawyers of America as amicus curiae urging affirmance.
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BRENTWOOD ACADEMY v. TENNESSEE SECONDARY
SCHOOL ATHLETIC ASSOCIATION et al.

certiorari to the united states court of appeals for
the sixth circuit

No. 99–901. Argued October 11, 2000—Decided February 20, 2001

Respondent not-for-profit athletic association (Association) regulates in-
terscholastic sport among Tennessee public and private high schools.
Most of the State’s public high schools are members, representing 84%
of the Association’s membership. School officials make up the voting
membership of the Association’s governing council and control board,
which typically hold meetings during regular school hours. The Associ-
ation is largely funded by gate receipts. Association staff, although not
state employees, may join the state retirement system. The Associa-
tion sets membership standards and student eligibility rules and has the
power to penalize any member school that violates those rules. The
State Board of Education (State Board) has long acknowledged the
Association’s role in regulating interscholastic competition in public
schools, and its members sit as nonvoting members of the Association’s
governing bodies. When the Association penalized petitioner Brent-
wood Academy for violating a recruiting rule, Brentwood sued the Asso-
ciation and its executive director under 42 U. S. C. § 1983, claiming that
the rule’s enforcement was state action that violated the First and Four-
teenth Amendments. The District Court granted Brentwood summary
judgment, enjoining the rule’s enforcement, but the Sixth Circuit found
no state action and reversed.

Held: The Association’s regulatory activity is state action owing to the
pervasive entwinement of state school officials in the Association’s
structure, there being no offsetting reason to see the Association’s acts
in any other way. Pp. 295–305.

(a) State action may be found only if there is such a “close nexus
between the State and the challenged action” that seemingly private
behavior “may be fairly treated as that of the State itself.” Jackson v.
Metropolitan Edison Co., 419 U. S. 345, 351. No one fact is a necessary
condition for finding state action, nor is any set of circumstances suffi-
cient, for there may be some countervailing reason against attributing
activity to the government. The facts that can bear on an attribution’s
fairness—e. g., a nominally private entity may be a state actor when it
is entwined with governmental policies or when government is en-
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twined in its management or control, Evans v. Newton, 382 U. S. 296,
299, 301—unequivocally show that a legal entity’s character is deter-
mined neither by its expressly private characterization in statutory law,
nor by the law’s failure to acknowledge its inseparability from recog-
nized government officials or agencies. In National Collegiate Athletic
Assn. v. Tarkanian, 488 U. S. 179, this Court anticipated that state ac-
tion could be found when there is public entwinement in the manage-
ment or control of an organization whose member public schools are all
within a single State. Pp. 295–298.

(b) The necessarily fact-bound inquiry leads to the conclusion of state
action here. The Association’s nominally private character is over-
borne by the pervasive entwinement of public institutions and public
officials in its composition and workings, and there is no substantial
reason to claim unfairness in applying constitutional standards to it. To
the extent of 84% of its membership, the Association is an organization
of public schools represented by their officials acting in their official
capacity to provide an integral element of secondary public schooling,
interscholastic athletics. There would be no recognizable Association
without the public school officials, who overwhelmingly determine and
perform all but the Association’s purely ministerial acts. Only the 16%
minority of private school memberships keeps the entwinement of the
Association and public schools from being total and their identities to-
tally indistinguishable. To complement the entwinement from the bot-
tom up, the State has provided entwinement from the top down: State
Board members sit ex officio on the Association’s governing bodies and
Association employees participate in the state retirement system. En-
twinement to the degree shown here requires that the Association be
charged with a public character and judged by constitutional stand-
ards. Pp. 298–302.

(c) Entwinement is also the answer to the Association’s several argu-
ments that the instant facts would not support a state-action finding
under various other criteria, e. g., the public function test, Rendell-
Baker v. Kohn, 457 U. S. 830, distinguished. Pp. 302–303.

(d) Although facts showing public action may be outweighed in the
name of a value at odds with finding public accountability in the circum-
stances, e. g., Polk County v. Dodson, 454 U. S. 312, 322, no such counter-
vailing value is present here. The Association’s fear that reversing the
judgment will trigger an epidemic of federal litigation is unfounded.
Save for the Sixth Circuit, every Court of Appeals to consider a state-
wide athletic association like this one has found it to be a state actor,
and there has been no litigation explosion in those jurisdictions. Nor
should the Association have dispensation merely because the public
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schools themselves are state actors subject to suit under § 1983 and Title
IX of the Education Amendments of 1972. Pp. 303–305.

180 F. 3d 758, reversed and remanded.

Souter, J., delivered the opinion of the Court, in which Stevens,
O’Connor, Ginsburg, and Breyer, JJ., joined. Thomas, J., filed a dis-
senting opinion, in which Rehnquist, C. J., and Scalia and Kennedy,
JJ., joined, post, p. 305.

James F. Blumstein argued the cause for petitioner.
With him on the briefs were H. Lee Barfield II and G.
Thomas Nebel.

Deputy Solicitor General Underwood argued the cause for
the United States as amicus curiae urging reversal. With
her on the brief were Solicitor General Waxman, Acting
Assistant Attorney General Lee, Irving L. Gornstein, Den-
nis J. Dimsey, and Gregory B. Friel.

Richard L. Colbert argued the cause and filed a brief for
respondents.*

Justice Souter delivered the opinion of the Court.
The issue is whether a statewide association incorporated

to regulate interscholastic athletic competition among public
and private secondary schools may be regarded as engaging
in state action when it enforces a rule against a member
school. The association in question here includes most pub-
lic schools located within the State, acts through their repre-
sentatives, draws its officers from them, is largely funded

*Briefs of amici curiae urging reversal were filed for the National
Women’s Law Center et al. by Marcia D. Greenberger, Barbara A. Burr,
and Neena K. Chaudhry; for the Southeast Law Institute by A. Eric John-
ston; and for the Tennessee Lawyers’ Association for Women by Linda
Carver Whitlow Knight.

Briefs of amici curiae urging affirmance were filed for the Florida High
School Activities Association, Inc., by Leonard E. Ireland, Jr.; for the
Interscholastic Associations by Wayne F. Plaza, Daniel M. Noland, Mal-
lory V. Mayse, and Edmund J. Sikorski, Jr.; and for the Kentucky High
School Athletic Association by Danny C. Reeves and David A. French.

David A. Wilson, John C. Bonifaz, and Brenda Wright filed a brief for
the National Voting Rights Institute as amicus curiae.
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by their dues and income received in their stead, and has
historically been seen to regulate in lieu of the State Board
of Education’s exercise of its own authority. We hold that
the association’s regulatory activity may and should be
treated as state action owing to the pervasive entwinement
of state school officials in the structure of the association,
there being no offsetting reason to see the association’s acts
in any other way.

I

Respondent Tennessee Secondary School Athletic Associa-
tion (Association) is a not-for-profit membership corporation
organized to regulate interscholastic sport among the public
and private high schools in Tennessee that belong to it. No
school is forced to join, but without any other authority actu-
ally regulating interscholastic athletics, it enjoys the mem-
berships of almost all the State’s public high schools (some
290 of them or 84% of the Association’s voting membership),
far outnumbering the 55 private schools that belong. A
member school’s team may play or scrimmage only against
the team of another member, absent a dispensation.

The Association’s rulemaking arm is its legislative council,
while its board of control tends to administration. The vot-
ing membership of each of these nine-person committees is
limited under the Association’s bylaws to high school princi-
pals, assistant principals, and superintendents elected by the
member schools, and the public school administrators who so
serve typically attend meetings during regular school hours.
Although the Association’s staff members are not paid by the
State, they are eligible to join the State’s public retirement
system for its employees. Member schools pay dues to the
Association, though the bulk of its revenue is gate receipts
at member teams’ football and basketball tournaments, many
of them held in public arenas rented by the Association.

The constitution, bylaws, and rules of the Association set
standards of school membership and the eligibility of stu-
dents to play in interscholastic games. Each school, for
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example, is regulated in awarding financial aid, most coaches
must have a Tennessee state teaching license, and players
must meet minimum academic standards and hew to limits
on student employment. Under the bylaws, “in all matters
pertaining to the athletic relations of his school,” App. 138,
the principal is responsible to the Association, which has the
power “to suspend, to fine, or otherwise penalize any mem-
ber school for the violation of any of the rules of the Associa-
tion or for other just cause,” id., at 100.

Ever since the Association was incorporated in 1925, Ten-
nessee’s State Board of Education (State Board) has (to use
its own words) acknowledged the corporation’s functions “in
providing standards, rules and regulations for interscholastic
competition in the public schools of Tennessee,” id., at 211.
More recently, the State Board cited its statutory author-
ity, Tenn. Code Ann. § 49–1–302 (1996) (App. 220), when it
adopted language expressing the relationship between the
Association and the State Board. Specifically, in 1972, it
went so far as to adopt a rule expressly “designat[ing]” the
Association as “the organization to supervise and regulate
the athletic activities in which the public junior and senior
high schools in Tennessee participate on an interscholastic
basis.” Tennessee State Board of Education, Administra-
tive Rules and Regulations, Rule 0520–1–2–.26 (1972) (later
moved to Rule 0520–1–2–.08). The Rule provided that “the
authority granted herein shall remain in effect until re-
voked” and instructed the State Board’s chairman to “des-
ignate a person or persons to serve in an ex-officio capacity
on the [Association’s governing bodies].” App. 211. That
same year, the State Board specifically approved the Associ-
ation’s rules and regulations, while reserving the right to
review future changes. Thus, on several occasions over the
next 20 years, the State Board reviewed, approved, or reaf-
firmed its approval of the recruiting Rule at issue in this
case. In 1996, however, the State Board dropped the origi-
nal Rule 0520–1–2–.08 expressly designating the Association
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as regulator; it substituted a statement “recogniz[ing] the
value of participation in interscholastic athletics and the role
of [the Association] in coordinating interscholastic athletic
competition,” while “authoriz[ing] the public schools of the
state to voluntarily maintain membership in [the Associa-
tion].” Id., at 220.

The action before us responds to a 1997 regulatory en-
forcement proceeding brought against petitioner, Brentwood
Academy, a private parochial high school member of the As-
sociation. The Association’s board of control found that
Brentwood violated a rule prohibiting “undue influence” in
recruiting athletes, when it wrote to incoming students and
their parents about spring football practice. The Associa-
tion accordingly placed Brentwood’s athletic program on pro-
bation for four years, declared its football and boys’ basket-
ball teams ineligible to compete in playoffs for two years,
and imposed a $3,000 fine. When these penalties were im-
posed, all the voting members of the board of control and
legislative council were public school administrators.

Brentwood sued the Association and its executive director
in federal court under Rev. Stat. § 1979, 42 U. S. C. § 1983,
claiming that enforcement of the Rule was state action and
a violation of the First and Fourteenth Amendments. The
District Court entered summary judgment for Brentwood
and enjoined the Association from enforcing the Rule. 13
F. Supp. 2d 670 (MD Tenn. 1998). In holding the Association
to be a state actor under § 1983 and the Fourteenth Amend-
ment, the District Court found that the State had delegated
authority over high school athletics to the Association, char-
acterized the relationship between the Association and its
public school members as symbiotic, and emphasized the pre-
dominantly public character of the Association’s membership
and leadership. The court relied on language in National
Collegiate Athletic Assn. v. Tarkanian, 488 U. S. 179, 193,
n. 13 (1988), suggesting that statewide interscholastic ath-
letic associations are state actors, and on other federal cases
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in which such organizations had uniformly been held to be
acting under color of state law.

The United States Court of Appeals for the Sixth Circuit
reversed. 180 F. 3d 758 (1999). It recognized that there is
no single test to identify state actions and state actors but
applied three criteria derived from Blum v. Yaretsky, 457
U. S. 991 (1982), Lugar v. Edmondson Oil Co., 457 U. S. 922
(1982), and Rendell-Baker v. Kohn, 457 U. S. 830 (1982), and
found no state action under any of them. It said the District
Court was mistaken in seeing a symbiotic relationship be-
tween the State and the Association, it emphasized that the
Association was neither engaging in a traditional and exclu-
sive public function nor responding to state compulsion, and
it gave short shrift to the language from Tarkanian on which
the District Court relied. Rehearing en banc was later de-
nied over the dissent of two judges, who criticized the panel
decision for creating a conflict among state and federal
courts, for being inconsistent with Tarkanian, and for lack-
ing support in the “functional” analysis of private activity
required by West v. Atkins, 487 U. S. 42 (1988), for assessing
the significance of cooperation between public officials and a
private actor. 190 F. 3d 705 (CA6 1999) (Merritt, J., dissent-
ing from denial of rehearing en banc).

We granted certiorari, 528 U. S. 1153 (2000), to resolve the
conflict 1 and now reverse.

1 A number of other courts have held statewide athletic associations to
be state actors. Griffin High School v. Illinois High School Assn., 822
F. 2d 671, 674 (CA7 1987); Clark v. Arizona Interscholastic Assn., 695
F. 2d 1126, 1128 (CA9 1982), cert. denied, 464 U. S. 818 (1983); In re United
States ex rel. Missouri State High School Activities Assn., 682 F. 2d 147,
151 (CA8 1982); Louisiana High School Athletic Assn. v. St. Augustine
High School, 396 F. 2d 224, 227–228 (CA5 1968); Oklahoma High School
Athletic Assn. v. Bray, 321 F. 2d 269, 272–273 (CA10 1963); Indiana High
School Athletic Assn. v. Carlberg, 694 N. E. 2d 222, 229 (Ind. 1997); Missis-
sippi High School Activities Assn., Inc. v. Coleman, 631 So. 2d 768, 774–
775 (Miss. 1994); Kleczek v. Rhode Island Interscholastic League, Inc., 612
A. 2d 734, 736 (R. I. 1992); see also Moreland v. Western Penn. Inter-
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II
A

Our cases try to plot a line between state action subject
to Fourteenth Amendment scrutiny and private conduct
(however exceptionable) that is not. Tarkanian, supra, at
191; Jackson v. Metropolitan Edison Co., 419 U. S. 345, 349
(1974). The judicial obligation is not only to “ ‘preserv[e] an
area of individual freedom by limiting the reach of federal
law’ and avoi[d] the imposition of responsibility on a State
for conduct it could not control,” Tarkanian, supra, at 191
(quoting Lugar, supra, at 936–937), but also to assure that
constitutional standards are invoked “when it can be said
that the State is responsible for the specific conduct of which
the plaintiff complains,” Blum, supra, at 1004 (emphasis in
original). If the Fourteenth Amendment is not to be dis-
placed, therefore, its ambit cannot be a simple line between
States and people operating outside formally governmental
organizations, and the deed of an ostensibly private organiza-
tion or individual is to be treated sometimes as if a State
had caused it to be performed. Thus, we say that state ac-
tion may be found if, though only if, there is such a “close
nexus between the State and the challenged action” that
seemingly private behavior “may be fairly treated as that of
the State itself.” Jackson, supra, at 351.2

What is fairly attributable is a matter of normative judg-
ment, and the criteria lack rigid simplicity. From the range
of circumstances that could point toward the State behind an
individual face, no one fact can function as a necessary condi-
tion across the board for finding state action; nor is any set
of circumstances absolutely sufficient, for there may be some

scholastic Athletic League, 572 F. 2d 121, 125 (CA3 1978) (state action
conceded).

2 If a defendant’s conduct satisfies the state-action requirement of the
Fourteenth Amendment, the conduct also constitutes action “under color
of state law” for § 1983 purposes. Lugar v. Edmondson Oil Co., 457 U. S.
922, 935 (1982).
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countervailing reason against attributing activity to the
government. See Tarkanian, 488 U. S., at 193, 196; Polk
County v. Dodson, 454 U. S. 312 (1981).

Our cases have identified a host of facts that can bear on
the fairness of such an attribution. We have, for example,
held that a challenged activity may be state action when it
results from the State’s exercise of “coercive power,” Blum,
457 U. S., at 1004, when the State provides “significant en-
couragement, either overt or covert,” ibid., or when a pri-
vate actor operates as a “willful participant in joint activity
with the State or its agents,” Lugar, supra, at 941 (internal
quotation marks omitted). We have treated a nominally pri-
vate entity as a state actor when it is controlled by an
“agency of the State,” Pennsylvania v. Board of Directors
of City Trusts of Philadelphia, 353 U. S. 230, 231 (1957) (per
curiam), when it has been delegated a public function by the
State, cf., e. g., West v. Atkins, supra, at 56; Edmonson v.
Leesville Concrete Co., 500 U. S. 614, 627–628 (1991), when it
is “entwined with governmental policies,” or when govern-
ment is “entwined in [its] management or control,” Evans v.
Newton, 382 U. S. 296, 299, 301 (1966).

Amidst such variety, examples may be the best teachers,
and examples from our cases are unequivocal in showing that
the character of a legal entity is determined neither by its
expressly private characterization in statutory law, nor
by the failure of the law to acknowledge the entity’s insepa-
rability from recognized government officials or agencies.
Lebron v. National Railroad Passenger Corporation, 513
U. S. 374 (1995), held that Amtrak was the Government for
constitutional purposes, regardless of its congressional desig-
nation as private; it was organized under federal law to at-
tain governmental objectives and was directed and con-
trolled by federal appointees. Pennsylvania v. Board of
Directors of City Trusts of Philadelphia, supra, held the
privately endowed Girard College to be a state actor and
enforcement of its private founder’s limitation of admission
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to whites attributable to the State, because, consistent with
the terms of the settlor’s gift, the college’s board of directors
was a state agency established by state law. Ostensibly the
converse situation occurred in Evans v. Newton, supra,
which held that private trustees to whom a city had trans-
ferred a park were nonetheless state actors barred from en-
forcing racial segregation, since the park served the public
purpose of providing community recreation, and “the munici-
pality remain[ed] entwined in [its] management [and] con-
trol,” id., at 301.

These examples of public entwinement in the management
and control of ostensibly separate trusts or corporations
foreshadow this case, as this Court itself anticipated in
Tarkanian. Tarkanian arose when an undoubtedly state
actor, the University of Nevada, suspended its basketball
coach, Tarkanian, in order to comply with rules and recom-
mendations of the National Collegiate Athletic Association
(NCAA). The coach charged the NCAA with state action,
arguing that the state university had delegated its own func-
tions to the NCAA, clothing the latter with authority to
make and apply the university’s rules, the result being joint
action making the NCAA a state actor.

To be sure, it is not the strict holding in Tarkanian that
points to our view of this case, for we found no state action
on the part of the NCAA. We could see, on the one hand,
that the university had some part in setting the NCAA’s
rules, and the Supreme Court of Nevada had gone so far as
to hold that the NCAA had been delegated the university’s
traditionally exclusive public authority over personnel. 488
U. S., at 190. But on the other side, the NCAA’s policies
were shaped not by the University of Nevada alone, but by
several hundred member institutions, most of them having
no connection with Nevada, and exhibiting no color of Ne-
vada law. Id., at 193. Since it was difficult to see the
NCAA, not as a collective membership, but as surrogate for
the one State, we held the organization’s connection with Ne-
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vada too insubstantial to ground a state-action claim. Id.,
at 193, 196.

But dictum in Tarkanian pointed to a contrary result on
facts like ours, with an organization whose member public
schools are all within a single State. “The situation would,
of course, be different if the [Association’s] membership con-
sisted entirely of institutions located within the same State,
many of them public institutions created by the same sover-
eign.” Id., at 193, n. 13. To support our surmise, we ap-
provingly cited two cases: Clark v. Arizona Interscholastic
Assn., 695 F. 2d 1126 (CA9 1982), cert. denied, 464 U. S. 818
(1983), a challenge to a state high school athletic association
that kept boys from playing on girls’ interscholastic volley-
ball teams in Arizona; and Louisiana High School Athletic
Assn. v. St. Augustine High School, 396 F. 2d 224 (CA5
1968), a parochial school’s attack on the racially segregated
system of interscholastic high school athletics maintained by
the athletic association. In each instance, the Court of Ap-
peals treated the athletic association as a state actor.

B

Just as we foresaw in Tarkanian, the “necessarily fact-
bound inquiry,” Lugar, 457 U. S., at 939, leads to the conclu-
sion of state action here. The nominally private character
of the Association is overborne by the pervasive entwine-
ment of public institutions and public officials in its composi-
tion and workings, and there is no substantial reason to claim
unfairness in applying constitutional standards to it.

The Association is not an organization of natural persons
acting on their own, but of schools, and of public schools to
the extent of 84% of the total. Under the Association’s by-
laws, each member school is represented by its principal or
a faculty member, who has a vote in selecting members of
the governing legislative council and board of control from
eligible principals, assistant principals, and superintendents.
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Although the findings and prior opinions in this case in-
clude no express conclusion of law that public school officials
act within the scope of their duties when they represent
their institutions, no other view would be rational, the official
nature of their involvement being shown in any number of
ways. Interscholastic athletics obviously play an integral
part in the public education of Tennessee, where nearly
every public high school spends money on competitions
among schools. Since a pickup system of interscholastic
games would not do, these public teams need some mecha-
nism to produce rules and regulate competition. The mech-
anism is an organization overwhelmingly composed of public
school officials who select representatives (all of them public
officials at the time in question here), who in turn adopt and
enforce the rules that make the system work. Thus, by giv-
ing these jobs to the Association, the 290 public schools of
Tennessee belonging to it can sensibly be seen as exercising
their own authority to meet their own responsibilities. Un-
surprisingly, then, the record indicates that half the council
or board meetings documented here were held during official
school hours, and that public schools have largely provided
for the Association’s financial support. A small portion of
the Association’s revenue comes from membership dues paid
by the schools, and the principal part from gate receipts at
tournaments among the member schools. Unlike mere pub-
lic buyers of contract services, whose payments for services
rendered do not convert the service providers into public
actors, see Rendell-Baker, 457 U. S., at 839–843, the schools
here obtain membership in the service organization and give
up sources of their own income to their collective association.
The Association thus exercises the authority of the predomi-
nantly public schools to charge for admission to their games;
the Association does not receive this money from the schools,
but enjoys the schools’ moneymaking capacity as its own.

In sum, to the extent of 84% of its membership, the Associ-
ation is an organization of public schools represented by their
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officials acting in their official capacity to provide an integral
element of secondary public schooling. There would be no
recognizable Association, legal or tangible, without the pub-
lic school officials, who do not merely control but overwhelm-
ingly perform all but the purely ministerial acts by which
the Association exists and functions in practical terms.
Only the 16% minority of private school memberships pre-
vents this entwinement of the Association and the public
school system from being total and their identities totally
indistinguishable.

To complement the entwinement of public school officials
with the Association from the bottom up, the State of Ten-
nessee has provided for entwinement from top down. State
Board members are assigned ex officio to serve as members
of the board of control and legislative council, and the Associ-
ation’s ministerial employees are treated as state employees
to the extent of being eligible for membership in the state
retirement system.

It is, of course, true that the time is long past when the
close relationship between the surrogate association and its
public members and public officials acting as such was
attested frankly. As mentioned, the terms of the State
Board’s Rule expressly designating the Association as regu-
lator of interscholastic athletics in public schools were de-
leted in 1996, the year after a Federal District Court held
that the Association was a state actor because its rules were
“caused, directed and controlled by the Tennessee Board of
Education,” Graham v. TSSAA, No. 1:95–CV–044, 1995 WL
115890, *5 (ED Tenn., Feb. 20, 1995).3

3 The District Court in Graham held that “[t]his delegation of authority
to TSSAA by Tennessee, standing alone, is sufficient to make TSSAA a
state actor” under the “state compulsion test,” which it understood to
provide that a State could exercise such coercive power or provide such
significant encouragement, either overt or covert, that the choice of
the private actor must be deemed to be that of the State as a matter of
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But the removal of the designation language from Rule
0520–1–2–.08 affected nothing but words. Today the State
Board’s member-designees continue to sit on the Associa-
tion’s committees as nonvoting members, and the State con-
tinues to welcome Association employees in its retirement
scheme. The close relationship is confirmed by the Associa-
tion’s enforcement of the same preamendment rules and reg-
ulations reviewed and approved by the State Board (includ-
ing the recruiting Rule challenged by Brentwood), and by
the State Board’s continued willingness to allow students to
satisfy its physical education requirement by taking part in
interscholastic athletics sponsored by the Association. The
most one can say on the evidence is that the State Board
once freely acknowledged the Association’s official character
but now does it by winks and nods.4 The amendment to
the Rule in 1996 affected candor but not the “momentum” of
the Association’s prior involvement with the State Board.
Evans v. Newton, 382 U. S., at 301. The District Court
spoke to this point in finding that because of “custom and

law. 1995 WL 115890, at *4–*5 (citing Blum v. Yaretsky, 457 U. S. 991,
1004 (1982)).

4 The significance of winks and nods in state-action doctrine seems to be
one of the points of the dissenters’ departure from the rest of the Court.
In drawing the public-private action line, the dissenters would emphasize
the formal clarity of the legislative action providing for the appointment
of Girard College’s trustees, see supra, at 296–297; post, at 310, in prefer-
ence to our reliance on the practical certainty in this case that public
officials will control operation of the Association under its bylaws. Simi-
larly, the dissenters stress the express formality of the special statute
defining Amtrak’s ties to the Government, see supra, at 296; post, at 310,
in contrast to the reality in this case that the Association’s organizers
structured the Association’s relationships to the officialdom of public edu-
cation. But if formalism were the sine qua non of state action, the doc-
trine would vanish owing to the ease and inevitability of its evasion, and
for just that reason formalism has never been controlling. For example,
a criterion of state action like symbiosis (which the dissenters accept, post,
at 311) looks not to form but to an underlying reality.
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practice,” “the conduct of the parties has not materially
changed” since 1996, “the connections between TSSAA and
the State [being] still pervasive and entwined.” 13 F. Supp.
2d, at 681.

The entwinement down from the State Board is therefore
unmistakable, just as the entwinement up from the member
public schools is overwhelming. Entwinement will support
a conclusion that an ostensibly private organization ought to
be charged with a public character and judged by constitu-
tional standards; entwinement to the degree shown here re-
quires it.

C

Entwinement is also the answer to the Association’s sev-
eral arguments offered to persuade us that the facts would
not support a finding of state action under various criteria
applied in other cases. These arguments are beside the
point, simply because the facts justify a conclusion of state
action under the criterion of entwinement, a conclusion in no
sense unsettled merely because other criteria of state action
may not be satisfied by the same facts.

The Association places great stress, for example, on the
application of a public function test, as exemplified in
Rendell-Baker v. Kohn, 457 U. S. 830 (1982). There, an
apparently private school provided education for students
whose special needs made it difficult for them to finish high
school. The record, however, failed to show any tradition of
providing public special education to students unable to cope
with a regular school, who had historically been cared for (or
ignored) according to private choice. It was true that vari-
ous public school districts had adopted the practice of refer-
ring students to the school and paying their tuition, and no
one disputed that providing the instruction aimed at a
proper public objective and conferred a public benefit. But
we held that the performance of such a public function did
not permit a finding of state action on the part of the school
unless the function performed was exclusively and tradition-
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ally public, as it was not in that case. The Association ar-
gues that application of the public function criterion would
produce the same result here, and we will assume, arguendo,
that it would. But this case does not turn on a public func-
tion test, any more than Rendell-Baker had anything to do
with entwinement of public officials in the special school.

For the same reason, it avails the Association nothing to
stress that the State neither coerced nor encouraged the ac-
tions complained of. “Coercion” and “encouragement” are
like “entwinement” in referring to kinds of facts that can
justify characterizing an ostensibly private action as public
instead. Facts that address any of these criteria are sig-
nificant, but no one criterion must necessarily be applied.
When, therefore, the relevant facts show pervasive entwine-
ment to the point of largely overlapping identity, the implica-
tion of state action is not affected by pointing out that the
facts might not loom large under a different test.

D

This is not to say that all of the Association’s arguments
are rendered beside the point by the public officials’ involve-
ment in the Association, for after application of the entwine-
ment criterion, or any other, there is a further potential
issue, and the Association raises it. Even facts that suffice
to show public action (or, standing alone, would require such
a finding) may be outweighed in the name of some value at
odds with finding public accountability in the circumstances.
In Polk County, 454 U. S., at 322, a defense lawyer’s actions
were deemed private even though she was employed by the
county and was acting within the scope of her duty as a pub-
lic defender. Full-time public employment would be conclu-
sive of state action for some purposes, see West v. Atkins,
487 U. S., at 50, accord, Lugar, 457 U. S., at 935, n. 18, but
not when the employee is doing a defense lawyer’s primary
job; then, the public defender does “not ac[t] on behalf of the
State; he is the State’s adversary.” Polk County, supra, at
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323, n. 13. The state-action doctrine does not convert oppo-
nents into virtual agents.

The assertion of such a countervailing value is the nub of
each of the Association’s two remaining arguments, neither
of which, however, persuades us. The Association suggests,
first, that reversing the judgment here will somehow trigger
an epidemic of unprecedented federal litigation. Brief for
Respondents 35. Even if that might be counted as a good
reason for a Polk County decision to call the Association’s
action private, the record raises no reason for alarm here.
Save for the Sixth Circuit, every Court of Appeals to con-
sider a statewide athletic association like the one here has
found it a state actor. This majority view began taking
shape even before Tarkanian, which cited two such decisions
approvingly, see supra, at 298 (and this was six years after
Blum, Rendell-Baker, and Lugar, on which the Sixth Circuit
relied here). No one, however, has pointed to any explosion
of § 1983 cases against interscholastic athletic associations in
the affected jurisdictions. Not to put too fine a point on it,
two District Courts in Tennessee have previously held the
Association itself to be a state actor, see Graham, 1995 WL
115890, at *5; Crocker v. Tennessee Secondary School Ath-
letic Assn., 735 F. Supp. 753 (MD Tenn. 1990), affirmance
order, 908 F. 2d 972, 973 (CA6 1990), but there is no evident
wave of litigation working its way across the State. A re-
versal of the judgment here portends nothing more than the
harmony of an outlying Circuit with precedent otherwise
uniform.

Nor do we think there is anything to be said for the Asso-
ciation’s contention that there is no need to treat it as a state
actor since any public school applying the Association’s rules
is itself subject to suit under § 1983 or Title IX of the Educa-
tion Amendments of 1972, 86 Stat. 373, 20 U. S. C. §§ 1681–
1688. Brief for Respondents 30. If Brentwood’s claim
were pushing at the edge of the class of possible defendant
state actors, an argument about the social utility of expand-
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ing that class would at least be on point, but because we are
nowhere near the margin in this case, the Association is
really asking for nothing less than a dispensation for itself.
Its position boils down to saying that the Association should
not be dressed in state clothes because other, concededly
public actors are; that Brentwood should be kept out of court
because a different plaintiff raising a different claim in a dif-
ferent case may find the courthouse open. Pleas for special
treatment are hard to sell, although saying that does not,
of course, imply anything about the merits of Brentwood’s
complaint; the issue here is merely whether Brentwood
properly names the Association as a § 1983 defendant, not
whether it should win on its claim.

The judgment of the Court of Appeals for the Sixth Circuit
is reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

Justice Thomas, with whom The Chief Justice, Jus-
tice Scalia, and Justice Kennedy join, dissenting.

We have never found state action based upon mere
“entwinement.” Until today, we have found a private orga-
nization’s acts to constitute state action only when the orga-
nization performed a public function; was created, coerced,
or encouraged by the government; or acted in a symbiotic
relationship with the government. The majority’s holding—
that the Tennessee Secondary School Athletic Association’s
(TSSAA) enforcement of its recruiting rule is state action—
not only extends state-action doctrine beyond its permissible
limits but also encroaches upon the realm of individual free-
dom that the doctrine was meant to protect. I respectfully
dissent.

I

Like the state-action requirement of the Fourteenth
Amendment, the state-action element of 42 U. S. C. § 1983
excludes from its coverage “merely private conduct, however
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discriminatory or wrongful.” American Mfrs. Mut. Ins. Co.
v. Sullivan, 526 U. S. 40, 50 (1999) (internal quotation marks
omitted). “Careful adherence to the ‘state action’ require-
ment” thus “preserves an area of individual freedom by lim-
iting the reach of federal law and federal judicial power.”
Lugar v. Edmondson Oil Co., 457 U. S. 922, 936 (1982). The
state-action doctrine also promotes important values of fed-
eralism, “avoid[ing] the imposition of responsibility on a
State for conduct it could not control.” National Collegiate
Athletic Assn. v. Tarkanian, 488 U. S. 179, 191 (1988). Al-
though we have used many different tests to identify state
action, they all have a common purpose. Our goal in every
case is to determine whether an action “can fairly be attrib-
uted to the State.” Blum v. Yaretsky, 457 U. S. 991, 1004
(1982); American Mfrs., supra, at 52.

A

Regardless of these various tests for state action, common
sense dictates that the TSSAA’s actions cannot fairly be at-
tributed to the State, and thus cannot constitute state action.
The TSSAA was formed in 1925 as a private corporation to
organize interscholastic athletics and to sponsor tournaments
among its member schools. Any private or public secondary
school may join the TSSAA by signing a contract agreeing
to comply with its rules and decisions. Although public
schools currently compose 84% of the TSSAA’s membership,
the TSSAA does not require that public schools constitute a
set percentage of its membership, and, indeed, no public
school need join the TSSAA. The TSSAA’s rules are en-
forced not by a state agency but by its own board of control,
which comprises high school principals, assistant principals,
and superintendents, none of whom must work at a public
school. Of course, at the time the recruiting rule was en-
forced in this case, all of the board members happened to be
public school officials. However, each board member acts in



531US2 Unit: $U18 [05-01-02 10:51:01] PAGES PGT: OPIN

307Cite as: 531 U. S. 288 (2001)

Thomas, J., dissenting

a representative capacity on behalf of all the private and
public schools in his region of Tennessee, and not simply his
individual school.

The State of Tennessee did not create the TSSAA. The
State does not fund the TSSAA and does not pay its employ-
ees.1 In fact, only 4% of the TSSAA’s revenue comes from
the dues paid by member schools; the bulk of its operating
budget is derived from gate receipts at tournaments it spon-
sors. The State does not permit the TSSAA to use state-
owned facilities for a discounted fee, and it does not exempt
the TSSAA from state taxation. No Tennessee law author-
izes the State to coordinate interscholastic athletics or em-
powers another entity to organize interscholastic athletics on
behalf of the State.2 The only state pronouncement ac-

1 Although the TSSAA’s employees, who typically are retired teachers,
are allowed to participate in the state retirement system, the State does
not pay any portion of the employer contribution for them. The TSSAA
is one of three private associations, along with the Tennessee Education
Association and the Tennessee School Boards Association, whose employ-
ees are statutorily permitted to participate in the state retirement system.
Tenn. Code Ann. § 8–35–118 (1993).

2 The first formal state acknowledgment of the TSSAA’s existence did
not occur until 1972, when the State Board of Education passed a resolu-
tion stating that it “recognizes and designates [the TSSAA] as the organi-
zation to supervise and regulate the athletic activities in which the public
junior and senior high schools of Tennessee participate in on an interscho-
lastic basis.” App. 211. There is no indication that the TSSAA invited
this resolution or that the resolution in any way altered the actions of the
TSSAA or the State following its adoption in 1972. In fact, it appears
that the resolution was not entirely accurate: The TSSAA does not super-
vise or regulate regular season interscholastic contests. In any event, the
resolution was revoked in 1996. Contrary to the majority’s reference to
its revocation as being “winks and nods,” ante, at 301, the repeal of the
1972 resolution appears to have had no more impact on the TSSAA’s oper-
ation than did its passage.

The majority also cites this resolution to support its assertion that
“[e]ver since the Association was incorporated in 1925, Tennessee’s State
Board of Education . . . has acknowledged the corporation’s function ‘in
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knowledging the TSSAA’s existence is a rule providing that
the State Board of Education permits public schools to main-
tain membership in the TSSAA if they so choose.3

Moreover, the State of Tennessee has never had any
involvement in the particular action taken by the TSSAA in
this case: the enforcement of the TSSAA’s recruiting rule
prohibiting members from using “undue influence” on stu-
dents or their parents or guardians “to secure or to retain a
student for athletic purposes.” App. 115. There is no indi-
cation that the State has ever had any interest in how schools
choose to regulate recruiting.4 In fact, the TSSAA’s author-
ity to enforce its recruiting rule arises solely from the volun-
tary membership contract that each member school signs,
agreeing to conduct its athletics in accordance with the rules
and decisions of the TSSAA.

B

Even approaching the issue in terms of any of the Court’s
specific state-action tests, the conclusion is the same: The
TSSAA’s enforcement of its recruiting rule against Brent-
wood Academy is not state action. In applying these tests,

providing standards, rules and regulations for interscholastic competition
in the public schools of Tennessee.’ ” Ante, at 292. However, there is no
evidence in the record that suggests that the State of Tennessee or the
State Board of Education had any involvement or interest in the TSSAA
prior to 1972.

3 The Rule provides: “The State Board of Education recognizes the value
of participation in interscholastic athletics and the role of the Tennessee
Secondary School Athletic Association in coordinating interscholastic ath-
letic competition. The State Board of Education authorizes the public
schools of the state to voluntarily maintain membership in the Tennessee
Secondary School Athletic Association.” Tenn. Comp. Rules & Regs.
§ 0520–1–2–.08(1) (2000).

4 The majority relies on the fact that the TSSAA permits members of
the State Board of Education to serve ex officio on its board of control to
support its “top-down” theory of state action. But these members are
not voting members of the TSSAA’s board of control and thus cannot exert
any control over its actions.



531US2 Unit: $U18 [05-01-02 10:51:01] PAGES PGT: OPIN

309Cite as: 531 U. S. 288 (2001)

Thomas, J., dissenting

courts of course must place the burden of persuasion on the
plaintiff, not the defendant, because state action is an ele-
ment of a § 1983 claim. American Mfrs., 526 U. S., at 49–50;
West v. Atkins, 487 U. S. 42, 48 (1988).

The TSSAA has not performed a function that has been
“traditionally exclusively reserved to the State.” Jackson
v. Metropolitan Edison Co., 419 U. S. 345, 352 (1974). The
organization of interscholastic sports is neither a traditional
nor an exclusive public function of the States. Widespread
organization and administration of interscholastic contests
by schools did not begin until the 20th century. See M. Lee,
A History of Physical Education and Sports in the U. S. A.
73 (1983) (explaining that what little interscholastic athletics
there was in the 19th century “came almost entirely in the
closing decade of the century and was largely pupil inspired,
pupil controlled, and pupil coached”); id., at 68, 146 (stating
that no control of high school sports occurred until 1896,
when a group of teachers in Wisconsin set up a committee to
control such contests, and pointing out that “[i]t was several
years before the idea caught on in other states”). Certainly,
in Tennessee, the State did not even show an interest in in-
terscholastic athletics until 47 years after the TSSAA had
been in existence and had been orchestrating athletic con-
tests throughout the State. Even then, the State Board of
Education merely acquiesced in the TSSAA’s actions and did
not assume the role of regulating interscholastic athletics.
Cf. Blum, 457 U. S., at 1004–1005 (“Mere approval of or ac-
quiescence in the initiatives of a private party is not suffi-
cient to justify holding the State responsible for those ini-
tiatives . . .”); see also Flagg Bros., Inc. v. Brooks, 436 U. S.
149, 164–165 (1978). The TSSAA no doubt serves the pub-
lic, particularly the public schools, but the mere provision
of a service to the public does not render such provision
a traditional and exclusive public function. See Rendell-
Baker v. Kohn, 457 U. S. 830, 842 (1982).
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It is also obvious that the TSSAA is not an entity created
and controlled by the government for the purpose of fulfilling
a government objective, as was Amtrak in Lebron v. Na-
tional Railroad Passenger Corporation, 513 U. S. 374, 394
(1995). See also Pennsylvania v. Board of Directors of
City Trusts of Philadelphia, 353 U. S. 230 (1957) (per cu-
riam) (holding that a state agency created under state law
was a state actor). Indeed, no one claims that the State of
Tennessee played any role in the creation of the TSSAA as
a private corporation in 1925. The TSSAA was designed to
fulfill an objective—the organization of interscholastic ath-
letic tournaments—that the government had not contem-
plated, much less pursued. And although the board of con-
trol currently is composed of public school officials, and
although public schools currently account for the majority
of the TSSAA’s membership, this is not required by the
TSSAA’s constitution.

In addition, the State of Tennessee has not “exercised co-
ercive power or . . . provided such significant encouragement
[to the TSSAA], either overt or covert,” Blum, 457 U. S., at
1004, that the TSSAA’s regulatory activities must in law be
deemed to be those of the State. The State has not promul-
gated any regulations of interscholastic sports, and nothing
in the record suggests that the State has encouraged or co-
erced the TSSAA in enforcing its recruiting rule. To be
sure, public schools do provide a small portion of the
TSSAA’s funding through their membership dues, but no one
argues that these dues are somehow conditioned on the
TSSAA’s enactment and enforcement of recruiting rules.5

5 The majority emphasizes that public schools joining the TSSAA “give
up sources of their own income to their collective association” by allowing
the TSSAA “to charge for admission to their games.” Ante, at 299.
However, this would be equally true whenever a State contracted with a
private entity: The State presumably could provide the same service for
profit, if it so chose. In Rendell-Baker v. Kohn, 457 U. S. 830 (1982), for
example, the State could have created its own school for students with
special needs and charged for admission. Or in Blum v. Yaretsky, 457
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Likewise, even if the TSSAA were dependent on state fund-
ing to the extent of 90%, as was the case in Blum, instead of
less than 4%, mere financial dependence on the State does
not convert the TSSAA’s actions into acts of the State. See
Blum, supra, at 1011; Rendell-Baker, supra, at 840; see also
Moose Lodge No. 107 v. Irvis, 407 U. S. 163, 173 (1972) (“The
Court has never held, of course, that discrimination by an
otherwise private entity would be violative of the Equal Pro-
tection Clause if the private entity receives any sort of bene-
fit or service at all from the State . . .”). Furthermore, there
is no evidence of “joint participation,” Lugar, 457 U. S., at
941–942, between the State and the TSSAA in the TSSAA’s
enforcement of its recruiting rule. The TSSAA’s board of
control enforces its recruiting rule solely in accordance with
the authority granted to it under the contract that each
member signs.

Finally, there is no “symbiotic relationship” between the
State and the TSSAA. Moose Lodge, supra, at 175; cf. Bur-
ton v. Wilmington Parking Authority, 365 U. S. 715 (1961).
Contrary to the majority’s assertion, see ante, at 299–300,
the TSSAA’s “fiscal relationship with the State is not dif-
ferent from that of many contractors performing services
for the government.” Rendell-Baker, supra, at 843. The
TSSAA provides a service—the organization of athletic tour-
naments—in exchange for membership dues and gate fees,
just as a vendor could contract with public schools to sell
refreshments at school events. Certainly the public school
could sell its own refreshments, yet the existence of that op-
tion does not transform the service performed by the con-
tractor into a state action. Also, there is no suggestion in
this case that, as was the case in Burton, the State profits
from the TSSAA’s decision to enforce its recruiting rule.

U. S. 991 (1982), the State could have created its own nursing homes and
charged individuals to stay there. The ability of a State to make money
by performing a service it has chosen to buy from a private entity is hardly
an indication that the service provider is a state actor.
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Because I do not believe that the TSSAA’s action of en-
forcing its recruiting rule is fairly attributable to the State
of Tennessee, I would affirm.

II

Although the TSSAA’s enforcement activities cannot be
considered state action as a matter of common sense or under
any of this Court’s existing theories of state action, the ma-
jority presents a new theory. Under this theory, the major-
ity holds that the combination of factors it identifies evi-
dences “entwinement” of the State with the TSSAA, and
that such entwinement converts private action into state ac-
tion. Ante, at 296–297. The majority does not define “en-
twinement,” and the meaning of the term is not altogether
clear. But whatever this new “entwinement” theory may
entail, it lacks any support in our state-action jurisprudence.
Although the majority asserts that there are three examples
of entwinement analysis in our cases, there is no case in
which we have rested a finding of state action on entwine-
ment alone.

Two of the cases on which the majority relies do not
even use the word “entwinement.” See Lebron v. National
Railroad Passenger Corporation, supra; Pennsylvania v.
Board of Directors of City Trusts of Philadelphia, supra.
Lebron concerned the status of Amtrak, a corporation that
Congress created and placed under Government control
for the specific purpose of achieving a governmental objec-
tive (namely, to avert the threatened extinction of pas-
senger train service in the United States). 513 U. S., at
383, 386. Without discussing any notion of entwinement,
we simply held that, when “the Government creates a
corporation by special law, for the furtherance of gov-
ernmental objectives, and retains for itself permanent
authority to appoint a majority of the directors of that cor-
poration, the corporation is part of the Government for pur-
poses of the First Amendment.” Id., at 400. Similarly, in
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City Trusts, we did not consider entwinement when we ad-
dressed the question whether an agency established by state
law was a state actor. See 353 U. S., at 231. In that case,
the Pennsylvania Legislature passed a law creating a board
of directors to operate a racially segregated school for or-
phans. Ibid. Without mentioning “entwinement,” we held
that, because the board was a state agency, its actions were
attributable to the State. Ibid.

The majority’s third example, Evans v. Newton, 382 U. S.
296 (1966), lends no more support to an “entwinement” the-
ory than do Lebron and City Trusts. Although Evans at
least uses the word “entwined,” 382 U. S., at 299 (“Conduct
that is formally ‘private’ may become so entwined with gov-
ernmental policies or so impregnated with a governmental
character as to become subject to the constitutional limita-
tions placed upon state action”), we did not discuss entwine-
ment as a distinct concept, let alone one sufficient to trans-
form a private entity into a state actor when traditional
theories of state action do not. On the contrary, our analysis
rested on the recognition that the subject of the dispute, a
park, served a “public function,” much like a fire department
or a police department. Id., at 302. A park, we noted, is a
“public facility” that “serves the community.” Id., at 301–
302. Even if the city severed all ties to the park and placed
its operation in private hands, the park still would be “mu-
nicipal in nature,” analogous to other public facilities that
have given rise to a finding of state action: the streets of a
company town in Marsh v. Alabama, 326 U. S. 501 (1946),
the elective process in Terry v. Adams, 345 U. S. 461 (1953),
and the transit system in Public Util. Comm’n of D. C. v.
Pollak, 343 U. S. 451 (1952). 382 U. S., at 301–302. Be-
cause the park served public functions, the private trustees
operating the park were considered to be state actors.6

6 We have used the word “entwined” in another case, Gilmore v. Mont-
gomery, 417 U. S. 556, 565 (1974), which the majority does not cite. In
Gilmore, we held that a city could not grant exclusive use of public facili-



531US2 Unit: $U18 [05-01-02 10:51:01] PAGES PGT: OPIN

314 BRENTWOOD ACADEMY v. TENNESSEE SECONDARY
SCHOOL ATHLETIC ASSN.

Thomas, J., dissenting

These cases, therefore, cannot support the majority’s “en-
twinement” theory. Only Evans speaks of entwinement at
all, and it does not do so in the same broad sense as does the
majority.7 Moreover, these cases do not suggest that the
TSSAA’s activities can be considered state action, whether
the label for the state-action theory is “entwinement” or any-
thing else.

* * *

Because the majority never defines “entwinement,” the
scope of its holding is unclear. If we are fortunate, the ma-
jority’s fact-specific analysis will have little bearing beyond
this case. But if the majority’s new entwinement test devel-
ops in future years, it could affect many organizations that
foster activities, enforce rules, and sponsor extracurricular
competition among high schools—not just in athletics, but
in such diverse areas as agriculture, mathematics, music,
marching bands, forensics, and cheerleading. Indeed, this
entwinement test may extend to other organizations that are
composed of, or controlled by, public officials or public enti-
ties, such as firefighters, policemen, teachers, cities, or coun-

ties to racially segregated groups. Id., at 566. The city, we determined,
was “engaged in an elaborate subterfuge” to circumvent a court order
desegregating the city’s recreational facilities. Id., at 567. The grant of
exclusive authority was little different from a formal agreement to run a
segregated recreational program. Ibid. Thus, although we quoted the
“entwined” language from Evans v. Newton, 382 U. S. 296 (1966), we were
not using the term in the same loose sense the majority uses it today.
And there is certainly no suggestion that the TSSAA has structured its
recruiting rule specifically to evade review of an activity that previously
was deemed to be unconstitutional state action.

7 The majority’s reference to National Collegiate Athletic Assn. v. Tar-
kanian, 488 U. S. 179 (1988), as foreshadowing this case, ante, at 297–298,
also does not support its conclusion. Indeed, the reference to Tarkanian
is ironic because it is not difficult to imagine that application of the majori-
ty’s entwinement test could change the result reached in that case, so that
the National Collegiate Athletic Association’s actions could be found to be
state action given its large number of public institution members that
virtually control the organization.
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ties. I am not prepared to say that any private organization
that permits public entities and public officials to participate
acts as the State in anything or everything it does, and our
state-action jurisprudence has never reached that far. The
state-action doctrine was developed to reach only those ac-
tions that are truly attributable to the State, not to subject
private citizens to the control of federal courts hearing
§ 1983 actions.

I respectfully dissent.
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DIRECTOR OF REVENUE OF MISSOURI v. COBANK
ACB, as successor to the NATIONAL BANK FOR

COOPERATIVES

certiorari to the supreme court of missouri

No. 99–1792. Argued November 28, 2000—Decided February 20, 2001

The Farm Credit Act of 1933 created various lending institutions within
the Farm Credit System—including banks for cooperatives—and ad-
dressed their taxation. Each of these institutions is designated as a
federally chartered instrumentality of the United States. E. g., 12
U. S. C. § 2121. Respondent CoBank ACB is the successor to all rights
and obligations of a bank for cooperatives. In 1996, CoBank filed
amended returns on behalf of that bank, requesting an exemption from
all Missouri corporate income taxes and refunds on the taxes it paid for
1991 through 1994. CoBank asserted that the Supremacy Clause ac-
cords federal instrumentalities immunity from state taxation unless
Congress has expressly waived this immunity, and that, because the
Act’s current version does not expressly do so, banks for cooperatives
are exempt from Missouri’s corporate income tax. The State denied
the request, but the State Supreme Court reversed, stating that because
the Act’s current version is silent as to such banks’ tax immunity, Con-
gress cannot be said to have expressly consented to state income taxa-
tion and, thus, the banks are exempt.

Held: Banks for cooperatives are subject to state income taxation.
Pp. 321–325.

(a) Congress has provided that banks for cooperatives are subject to
state taxation. The 1933 Act subjected such banks to state taxation
except when the Unites States held stock in the banks. As soon as
governmental investment in the banks was repaid (as it was by 1968),
the banks had to pay state income taxes because the exemption from
such taxation no longer applied. Congress did not change that rule
when it amended the Act in 1971. Nor did various 1985 amendments—
which discontinued the Government’s authority to own stock in banks
for cooperatives and deleted the two sentences within 12 U. S. C. § 2134
that exempted such a bank from state taxation when the Government
held stock in the bank—expressly change the taxation of banks for coop-
eratives. And, it would be surprising, indeed, if Congress had elimi-
nated the States’ ability to collect revenue from the banks sub silentio.
The more logical interpretation, and one that accords with the Act’s
more than 50-year history, is that Congress merely deleted language in
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§ 2134 that had become superfluous once the United States no longer
owned, and no longer could own, stock in banks for cooperatives.
Pp. 321–324.

(b) The Act’s structure confirms that banks for cooperatives are sub-
ject to state taxation. With respect to each lending institution in the
Farm Credit System, the Act contains a taxation provision that specifi-
cally delineates that entity’s tax immunity. Banks for cooperatives
have been granted only limited tax exemptions. Had Congress in-
tended to confer upon them the more comprehensive exemption it pro-
vided for other types of institutions, it would have done so expressly.
Pp. 324–325.

10 S. W. 3d 142, reversed and remanded.

Thomas, J., delivered the opinion for a unanimous Court.

James R. Layton, State Solicitor of Missouri, argued the
cause for petitioner. With him on the briefs were Jeremiah
W. (Jay) Nixon, Attorney General of Missouri, and Gail Vas-
terling and David Lieber, Assistant Attorneys General.

David C. Frederick argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Waxman, Acting Assistant Attor-
ney General Junghans, Deputy Solicitor General Wallace,
David English Carmack, and Donald B. Tobin.

Richard A. Hanson argued the cause for respondent.
With him on the brief was Theodore R. Bots.*

*Briefs of amici curiae urging reversal were filed for the State of Ohio
et al. by Betty D. Montgomery, Attorney General of Ohio, Edward B.
Foley, State Solicitor, and Robert C. Maier, Assistant Solicitor, and by the
Attorneys General for their respective States as follows: Bruce M. Botelho
of Alaska, Janet Napolitano of Arizona, Robert A. Butterworth of Florida,
Thurbert E. Baker of Georgia, Earl I. Anzai of Hawaii, James E. Ryan
of Illinois, Karen M. Freeman-Wilson of Indiana, Richard P. Ieyoub of
Louisiana, J. Joseph Curran, Jr., of Maryland, Jennifer M. Granholm of
Michigan, Mike Moore of Mississippi, Joseph P. Mazurek of Montana, Don
Stenberg of Nebraska, Philip T. McLaughlin of New Hampshire, Eliot
Spitzer of New York, Heidi Heitkamp of North Dakota, W. A. Drew Ed-
mondson of Oklahoma, Hardy Myers of Oregon, Mark Barnett of South
Dakota, William H. Sorrell of Vermont, and Christine O. Gregoire of
Washington; for the American Bankers Association by John J. Gill III,
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Opinion of the Court

Justice Thomas delivered the opinion of the Court.

In this case we are asked to decide whether the National
Bank for Cooperatives, which Congress has designated as a
federally chartered instrumentality of the United States, is
exempt from state income taxation. We hold that it is not.

I

In the Farm Credit Act of 1933, 48 Stat. 257, as amended,
12 U. S. C. § 2001 et seq., Congress created various lending
institutions within the Farm Credit System to meet the spe-
cific credit needs of farmers. Among these institutions were
banks for cooperatives, one in each of 12 farm credit districts,
and a Central Bank for Cooperatives. These banks were
designed to make loans to cooperative associations engaged
in marketing farm products, purchasing farm supplies, or
furnishing farm services.

Today, the Farm Credit System includes banks for cooper-
atives, production credit associations, farm credit banks, and
federal land bank associations. § 2002(a). By statute, each
of these institutions is designated as a “federally chartered
instrumentalit[y] of the United States.” § 2121 (banks for
cooperatives and Central Bank for Cooperatives); § 2141
(National Bank for Cooperatives); §§ 2071(a) and (b)(7) (pro-
duction credit associations); § 2011(a) (farm credit banks);
§§ 2091(a) and (b)(4) (federal land bank associations). The
Farm Credit Act also addresses the taxation of these institu-
tions. The provision applicable to a bank for cooperatives,
the institution at issue in this case, states:

“Each bank for cooperatives and its obligations are
instrumentalities of the United States and as such any
and all notes, debentures, and other obligations issued
by such bank shall be exempt, both as to principal and
interest from all taxation (except surtaxes, estate, inher-

Michael F. Crotty, and Mark R. Baran; and for the Multistate Tax Com-
mission by Paull Mines and Frank D. Katz.
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itance, and gift taxes) now or hereafter imposed by the
United States or any State, territorial, or local taxing
authority, except that interest on such obligations shall
be subject to Federal income taxation in the hands of
the holder.” § 2134.

Respondent CoBank ACB is the successor to all rights and
obligations of the National Bank for Cooperatives, which had
been formed in 1989 through the consolidation of 10 district
banks for cooperatives and the Central Bank for Coopera-
tives.1 The National Bank for Cooperatives filed Missouri
corporate income tax returns for the years 1991 through 1994
and paid the taxes shown on those returns. In March 1996,
CoBank filed amended returns on behalf of the National
Bank for Cooperatives, requesting an exemption from all
state income taxes and refunds on the taxes paid—errone-
ously, it alleged—for 1991 through 1994. Relying on the
doctrine of implied tax immunity that originated in McCul-
loch v. Maryland, 4 Wheat. 316 (1819), CoBank asserted that
the Supremacy Clause of the Constitution accords federal
instrumentalities immunity from state taxation unless Con-
gress has expressly waived this immunity. CoBank argued
that, because the current version of the Farm Credit Act
does not expressly waive this immunity, banks for coopera-
tives are exempt from Missouri’s corporate income tax. The
Director of Revenue of Missouri denied the request.

On appeal, the Administrative Hearing Commission upheld
the Director of Revenue’s assessment of corporate income
tax, because the National Bank for Cooperatives had not es-
tablished that it was a federal instrumentality statutorily
exempt from state taxation of its income. The commission
determined that Congress did not provide expressly that

1 CoBank is an “agricultural credit bank,” which the Farm Credit
Administration recognizes as having the combined authority of a bank
for cooperatives and a farm credit bank. See 12 CFR §§ 618.8005(c),
619.9020 (2000).
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banks for cooperatives, in contrast to farm credit banks and
federal land bank associations, would have immunity from
state income taxation. The commission reasoned that had
Congress intended to confer upon banks for cooperatives the
same immunity that was provided to farm credit banks and
federal land bank associations, it would have done so ex-
pressly. For jurisdictional reasons, the commission did not
decide CoBank’s constitutional claim.

The Missouri Supreme Court reversed the commission’s
decision and held that banks for cooperatives are exempt
from state income taxation.2 Production Credit Assn. of
Southeastern Mo. v. Director of Revenue, 10 S. W. 3d 142,
143 (2000). The Missouri Supreme Court held that the Su-
premacy Clause of the Constitution provides federal instru-
mentalities immunity from state taxation unless Congress
has expressly waived this immunity. According to the Mis-
souri Supreme Court, because the current version of the
Farm Credit Act is silent as to such institutions’ immunity
from state taxation, Congress cannot be said to have ex-
pressly consented to state income taxation and, thus, the
institutions are exempt from state income taxes. The
Missouri Supreme Court noted that other courts that had
addressed the issue of state taxation of member institutions
of the Farm Credit System also had concluded that the
States could not tax such institutions. Id., at 143–144 (citing
Farm Credit Servs. of Central Ark., PCA v. Arkansas, 76
F. 3d 961, 964 (CA8 1996), rev’d on other grounds, 520 U. S.
821 (1997); State v. Farm Credit Servs. of Central Ark., 338
Ark. 322, 327, 994 S. W. 2d 453, 456 (1999), cert. denied, 529
U. S. 1036 (2000); Northwest La. Production Credit Assn. v.
State, 98–1995 (La. App. 11/5/99), 746 So. 2d 280).

The New Mexico Court of Appeals and the Indiana Su-
preme Court have reached the opposite conclusion with

2 In this consolidated appeal, the Missouri Supreme Court also ad-
dressed the taxation of production credit associations and held that such
institutions are exempt from state taxation.
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respect to state taxation of production credit associations.
See Production Credit Assn. of Eastern N. M. v. Taxation
and Revenue Dept., 2000 NMCA–021 ¶ 26, 999 P. 2d 1031,
1038, cert. denied, 128 N. M. 688, 997 P. 2d 820 (2000); Indi-
ana Dept. of State Revenue v. Farm Credit Servs. of Mid-
America, ACA, 734 N. E. 2d 551, 560 (Ind. 2000). Since the
statutory history and provisions regarding the taxation of
production credit associations and banks for cooperatives are
virtually identical, compare 12 U. S. C. § 2077 with § 2134;
compare Farm Credit Act of 1971, § 2.17, 85 Stat. 602, with
§ 3.13, 85 Stat. 608; compare Farm Credit Amendments Act
of 1985, § 205(d)(16), 99 Stat. 1705, with § 205(e)(10), 99 Stat.
1705,3 we granted certiorari to resolve this conflict. 530
U. S. 1260 (2000).

II

Congress has expressly designated banks for cooperatives
as “instrumentalities of the United States.” 12 U. S. C.
§ 2121. We have held, in addressing state taxation of con-
tractors conducting business with the United States, that an
instrumentality is entitled to implied tax immunity only
when it is “so closely connected to the Government that the
two cannot realistically be viewed as separate entities.”
United States v. New Mexico, 455 U. S. 720, 735 (1982). Re-
lying on New Mexico, the Director of Revenue argues that
banks for cooperatives are not “so closely connected” to the
United States as to be indistinguishable from the United
States, and that banks for cooperatives thus are not entitled
to immunity from state taxation. CoBank disagrees with
this characterization and asks us to conclude that banks for
cooperatives are indeed virtual arms of the United States,
worthy of implied tax immunity under McCulloch.

We need not, however, reach this implied immunity ques-
tion. Implied immunity becomes an issue only when Con-
gress has failed to indicate whether an instrumentality is

3 See also Farm Credit Act of 1933, § 63, 48 Stat. 267.
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subject to state taxation. In this case, Congress has pro-
vided that banks for cooperatives are subject to state taxa-
tion. To be sure, Congress did not include an express state-
ment in the current version of § 2134. However, nothing
in the statute indicates a repeal of the previous express
approval of state taxation, and the structure of the Farm
Credit Act indicates by negative implication that banks for
cooperatives are not entitled to immunity.

A

Upon their creation in 1933, banks for cooperatives were
subject to state income taxation except during periods when
the United States held stock in the banks. Farm Credit Act
of 1933, § 63, 48 Stat. 267 (“Such banks, . . . and their income,
shall be exempt from all taxation now or hereafter imposed
by the United States or by any State, Territorial, or local
taxing authority . . . . The exemption provided herein shall
not apply . . . with respect to . . . any . . . Bank for Coopera-
tives, or its property or income after the stock held in it by
the United States has been retired”). Under this statute, as
soon as governmental investment in a bank for cooperatives
was repaid (as it was for all such banks by 1968), the bank
had to pay state income taxes because the exemption from
such taxation no longer applied.

When Congress amended the Farm Credit Act in 1971, it
did not change the rule that banks for cooperatives are sub-
ject to state taxation unless the United States holds stock in
the banks. Farm Credit Act of 1971, § 3.13, 85 Stat. 608.
Although all banks for cooperatives were at the time pri-
vately owned, Congress provided that the Governor of the
Farm Credit Administration had the authority on behalf of
the United States to purchase stock in banks for cooperatives
“as a temporary investment in the stock of the institution to
help one or several of the banks . . . to meet emergency credit
needs of borrowers.” § 4.0, 85 Stat. 609. The 1971 version
of § 2134 therefore provided, in relevant part:



531US2 Unit: $U19 [04-12-02 19:07:02] PAGES PGT: OPIN

323Cite as: 531 U. S. 316 (2001)

Opinion of the Court

“Such banks . . . and their income shall be exempt from
all taxation now or hereafter imposed by the United
States or by any State, territorial, or local taxing
authority . . . . The exemption provided in the preced-
ing sentence shall apply only for any year or part thereof
in which stock in the bank for cooperatives is held by
the Governor of the Farm Credit Administration.”
§ 3.13, 85 Stat. 608–609.

In 1985, Congress enacted various amendments to the Act.
Among other things, these amendments eliminated the posi-
tion of Governor of the Farm Credit Administration, discon-
tinued the Farm Credit Administration’s authority to own
stock in banks for cooperatives, and included numerous
“Technical and Conforming Amendments.” Farm Credit
Amendments Act of 1985, § 201, 99 Stat. 1688; § 101, 99 Stat.
1678; § 205, 99 Stat. 1703–1707. One of these technical and
conforming amendments was the deletion of the two sen-
tences within § 2134 that, first, exempted a bank for coopera-
tives from state taxation and, second, limited that exemption
to periods when the Governor held stock in the bank.
§ 205(e)(10), 99 Stat. 1705, as amended, 12 U. S. C. § 2134.

CoBank argues that the deletion of these two sentences
altered the States’ ability to tax the income of banks for
cooperatives. According to CoBank, because the deletion
eliminated the express statutory authorization for such taxa-
tion, Congress intended banks for cooperatives to be immune
from state taxation under McCulloch’s implied immunity
doctrine. We do not share CoBank’s interpretation as to the
effect of this amendment, because there is no indication that
Congress intended to change the taxation of banks for coop-
eratives with the 1985 amendments. Since 1933, the States
could collect revenue from banks for cooperatives. Nothing
in the 1985 amendments expressly changes this. And, it
would be surprising, indeed, if Congress had eliminated this
important fact sub silentio.
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CoBank’s interpretation would mean that Congress made
a radical—but entirely implicit—change in the taxation of
banks for cooperatives with the 1985 amendment to § 2134.
The amendment to § 2134 was merely one of numerous “tech-
nical and conforming amendments” to the Farm Credit Act.
Farm Credit Amendments Act of 1985, § 205, 99 Stat. 1703–
1707 (section entitled “Technical and Conforming Amend-
ments”). In fact, the deletion of the sentence within § 2134
referring to the Governor was one of more than 30 deletions
of references to the Governor, a position eliminated by the
1985 amendments to the Act. Ibid. The more logical inter-
pretation of this amendment to § 2134 is that Congress
merely deleted language that had become superfluous once
the United States no longer owned, and no longer could own,
stock in banks for cooperatives. This explanation accords
with the more than 50-year history of the Farm Credit Act,
permitting the States to tax banks for cooperatives except
when there was governmental investment in the banks.
Had Congress simply deleted the final sentence of § 2134 that
limited the exemption while retaining the sentence granting
the exemption, we would have no trouble concluding that
Congress had eliminated the States’ ability to tax banks for
cooperatives. Short of this act, however, we find Congress’
silence insufficient to disrupt the 50-year history of state tax-
ation of banks for cooperatives.

B

In addition, the structure of the Farm Credit Act confirms
that banks for cooperatives are subject to state taxation.
With respect to each lending institution in the Farm Credit
System, the Act contains a taxation provision that specifi-
cally delineates the immunity from taxation enjoyed by that
entity. For example, farm credit banks and federal land
bank associations receive the type of immunity from state
taxation that the Missouri Supreme Court held to be implied
here for banks for cooperatives. See 12 U. S. C. § 2023 (“The
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Farm Credit Banks and the capital, reserves, and surplus
thereof, and the income derived therefrom, shall be exempt
from Federal, State, municipal, and local taxation . . .”);
§ 2098 (“Each Federal land bank association and the capital,
reserves, and surplus thereof, and the income derived there-
from, shall be exempt from Federal, State, municipal, and
local taxation . . .”).

By contrast, since their creation in 1933, banks for cooper-
atives have been granted only limited exemptions from taxa-
tion. Had Congress intended to confer upon banks for coop-
eratives the more comprehensive exemption from taxation
that it had provided to farm credit banks and federal land
bank associations, it would have done so expressly as it had
done elsewhere in the Farm Credit Act. Thus, in light of
the structure of the Farm Credit Act—and the explicit grant
of immunity to other institutions within the Farm Credit
System—Congress’ silence with respect to banks for cooper-
atives indicates that banks for cooperatives are subject to
state taxation.

* * *

The judgment of the Missouri Supreme Court is reversed,
and the case is remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.
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ILLINOIS v. McARTHUR

certiorari to the appellate court of illinois,
fourth district

No. 99–1132. Argued November 1, 2000—Decided February 20, 2001

Police officers, with probable cause to believe that respondent McArthur
had hidden marijuana in his home, prevented him from entering the
home unaccompanied by an officer for about two hours while they
obtained a search warrant. Once they did so, the officers found drug
paraphernalia and marijuana, and arrested McArthur. He was sub-
sequently charged with misdemeanor possession of those items. He
moved to suppress the evidence on the ground that it was the “fruit”
of an unlawful police seizure, namely, the refusal to let him reenter his
home unaccompanied. The Illinois trial court granted the motion, and
the State Appellate Court affirmed.

Held: Given the nature of the intrusion and the law enforcement interest
at stake, the brief seizure of the premises was permissible under the
Fourth Amendment. Pp. 330–337.

(a) The Amendment’s central requirement is one of reasonableness.
Although, in the ordinary case, personal property seizures are unreason-
able unless accomplished pursuant to a warrant, United States v. Place,
462 U. S. 696, 701, there are exceptions to this rule involving special
law enforcement needs, diminished expectations of privacy, minimal
intrusions, and the like, see, e. g., Pennsylvania v. Labron, 518 U. S.
938, 940–941. The circumstances here involve a plausible claim of spe-
cially pressing or urgent law enforcement need. Cf., e. g., United States
v. Place, supra, at 701. Moreover, the restraint at issue was tailored
to that need, being limited in time and scope, cf. Terry v. Ohio, 392
U. S. 1, 29–30, and avoiding significant intrusion into the home itself,
cf. Payton v. New York, 445 U. S. 573, 585. Consequently, rather than
employing a per se rule of unreasonableness, the Court must balance
the privacy-related and law enforcement-related concerns to determine
if the intrusion here was reasonable. Cf. Delaware v. Prouse, 440 U. S.
648, 654. In light of the following circumstances, considered in combi-
nation, the Court concludes that the restriction was reasonable, and
hence lawful. First, the police had probable cause to believe that Mc-
Arthur’s home contained evidence of a crime and unlawful drugs. Sec-
ond, they had good reason to fear that, unless restrained, he would de-
stroy the drugs before they could return with a warrant. Third, they
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made reasonable efforts to reconcile their law enforcement needs with
the demands of personal privacy by avoiding a warrantless entry or
arrest and preventing McArthur only from entering his home unaccom-
panied. Fourth, they imposed the restraint for a limited period, which
was no longer than reasonably necessary for them, acting with diligence,
to obtain the warrant. Pp. 330–333.

(b) The conclusion that the restriction was lawful finds significant
support in this Court’s case law. See, e. g., Segura v. United States,
468 U. S. 796; United States v. Place, supra, at 706. And in no case
has this Court held unlawful a temporary seizure that was supported
by probable cause and was designed to prevent the loss of evidence
while the police diligently obtained a warrant in a reasonable period.
But cf. Welsh v. Wisconsin, 466 U. S. 740, 754. Pp. 333–334.

(c) The Court is not persuaded by the countervailing considerations
raised by the parties or lower courts: that the police proceeded without
probable cause; that, because McArthur was on his porch, the police
order that he stay outside his home amounted to an impermissible
“constructive eviction”; that an officer, with McArthur’s consent,
stepped inside the home’s doorway to observe McArthur when Mc-
Arthur reentered the home on two or three occasions; and that Welsh
v. Wisconsin, supra, at 742, 754, offers direct support for McArthur’s
position. Pp. 334–336.

304 Ill. App. 3d 395, 713 N. E. 2d 93, reversed and remanded.

Breyer, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and O’Connor, Scalia, Kennedy, Souter, Thomas, and Gins-
burg, JJ., joined. Souter, J., filed a concurring opinion, post, p. 337.
Stevens, J., filed a dissenting opinion, post, p. 338.

Joel D. Bertocchi, Solicitor General of Illinois, argued the
cause for petitioner. With him on the briefs were James E.
Ryan, Attorney General, and William L. Browers and Col-
leen M. Griffin, Assistant Attorneys General.

Matthew D. Roberts argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Waxman, Assistant Attorney
General Robinson, Deputy Solicitor General Dreeben, and
Deborah Watson.
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Deanne Fortna Jones argued the cause for respondent.
With her on the brief was Jeff Justice.*

Justice Breyer delivered the opinion of the Court.

Police officers, with probable cause to believe that a man
had hidden marijuana in his home, prevented that man from
entering the home for about two hours while they obtained
a search warrant. We must decide whether those officers
violated the Fourth Amendment. We conclude that the of-
ficers acted reasonably. They did not violate the Amend-
ment’s requirements. And we reverse an Illinois court’s
holding to the contrary.

I

A

On April 2, 1997, Tera McArthur asked two police officers
to accompany her to the trailer where she lived with her
husband, Charles, so that they could keep the peace while
she removed her belongings. The two officers, Assistant
Chief John Love and Officer Richard Skidis, arrived with

*A brief of amici curiae urging reversal was filed for the State of
Ohio et al. by Betty D. Montgomery, Attorney General of Ohio, Edward
B. Foley, State Solicitor, and Robert C. Maier and Matthew D. Miko, As-
sistant Solicitors, and by the Attorneys General for their respective States
as follows: Bruce M. Botelho of Alaska, Janet Napolitano of Arizona, M.
Jane Brady of Delaware, Alan G. Lance of Idaho, Thomas J. Miller of
Iowa, Andrew Ketterer of Maine, J. Joseph Curran, Jr., of Maryland, Mike
Hatch of Minnesota, Joseph P. Mazurek of Montana, Philip McLaughlin
of New Hampshire, John J. Farmer, Jr., of New Jersey, Don Stenberg of
Nebraska, Frankie Sue Del Papa of Nevada, W. A. Drew Edmondson of
Oklahoma, Charles M. Condon of South Carolina, Mark Barnett of South
Dakota, Jan Graham of Utah, William H. Sorrell of Vermont, Christine
O. Gregoire of Washington, Thomas F. Reilly of Massachusetts, D. Michael
Fisher of Pennsylvania, and Mark L. Earley of Virginia.

Briefs of amici curiae urging affirmance were filed for the National
Association of Criminal Defense Lawyers by Lisa B. Kemler; and for the
Rutherford Institute by John W. Whitehead and Steven H. Aden.
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Tera at the trailer at about 3:15 p.m. Tera went inside,
where Charles was present. The officers remained outside.

When Tera emerged after collecting her possessions, she
spoke to Chief Love, who was then on the porch. She sug-
gested he check the trailer because “Chuck had dope in
there.” App. 15. She added (in Love’s words) that she had
seen Chuck “slid[e] some dope underneath the couch.” Id.,
at 19.

Love knocked on the trailer door, told Charles what Tera
had said, and asked for permission to search the trailer,
which Charles denied. Love then sent Officer Skidis with
Tera to get a search warrant.

Love told Charles, who by this time was also on the porch,
that he could not reenter the trailer unless a police officer
accompanied him. Charles subsequently reentered the
trailer two or three times (to get cigarettes and to make
phone calls), and each time Love stood just inside the door
to observe what Charles did.

Officer Skidis obtained the warrant by about 5 p.m.
He returned to the trailer and, along with other officers,
searched it. The officers found under the sofa a marijuana
pipe, a box for marijuana (called a “one-hitter” box), and a
small amount of marijuana. They then arrested Charles.

B

Illinois subsequently charged Charles McArthur with un-
lawfully possessing drug paraphernalia and marijuana (less
than 2.5 grams), both misdemeanors. See Ill. Comp. Stat.,
ch. 720, §§ 550/4(a), 600/3.5(a) (1998). McArthur moved to
suppress the pipe, box, and marijuana on the ground that
they were the “fruit” of an unlawful police seizure, namely,
the refusal to let him reenter the trailer unaccompanied,
which would have permitted him, he said, to “have destroyed
the marijuana.” App. 27.

The trial court granted McArthur’s suppression motion.
The Appellate Court of Illinois affirmed, 304 Ill. App. 3d
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395, 713 N. E. 2d 93 (1999), and the Illinois Supreme Court
denied the State’s petition for leave to appeal, 185 Ill. 2d
651, 720 N. E. 2d 1101 (1999). We granted certiorari to de-
termine whether the Fourth Amendment prohibits the kind
of temporary seizure at issue here.

II
A

The Fourth Amendment says that the “right of the people
to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be vio-
lated.” U. S. Const., Amdt. 4. Its “central requirement” is
one of reasonableness. See Texas v. Brown, 460 U. S. 730,
739 (1983). In order to enforce that requirement, this Court
has interpreted the Amendment as establishing rules and
presumptions designed to control conduct of law enforcement
officers that may significantly intrude upon privacy interests.
Sometimes those rules require warrants. We have said, for
example, that in “the ordinary case,” seizures of personal
property are “unreasonable within the meaning of the
Fourth Amendment,” without more, “unless . . . accom-
plished pursuant to a judicial warrant,” issued by a neutral
magistrate after finding probable cause. United States v.
Place, 462 U. S. 696, 701 (1983).

We nonetheless have made it clear that there are excep-
tions to the warrant requirement. When faced with special
law enforcement needs, diminished expectations of privacy,
minimal intrusions, or the like, the Court has found that
certain general, or individual, circumstances may render a
warrantless search or seizure reasonable. See, e. g., Penn-
sylvania v. Labron, 518 U. S. 938, 940–941 (1996) (per cu-
riam) (search of automobile supported by probable cause);
Michigan Dept. of State Police v. Sitz, 496 U. S. 444, 455
(1990) (suspicionless stops at drunk driver checkpoint);
United States v. Place, supra, at 706 (temporary seizure
of luggage based on reasonable suspicion); Michigan v.
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Summers, 452 U. S. 692, 702–705 (1981) (temporary detention
of suspect without arrest warrant to prevent flight and pro-
tect officers while executing search warrant); Terry v. Ohio,
392 U. S. 1, 27 (1968) (temporary stop and limited search for
weapons based on reasonable suspicion).

In the circumstances of the case before us, we cannot say
that the warrantless seizure was per se unreasonable. It in-
volves a plausible claim of specially pressing or urgent law
enforcement need, i. e., “exigent circumstances.” Cf., e. g.,
United States v. Place, supra, at 701 (“[T]he exigencies of
the circumstances” may permit temporary seizure without
warrant); Warden, Md. Penitentiary v. Hayden, 387 U. S.
294, 298–299 (1967) (warrantless search for suspect and
weapons reasonable where delay posed grave danger);
Schmerber v. California, 384 U. S. 757, 770–771 (1966)
(warrantless blood test for alcohol reasonable where delay
would have led to loss of evidence). Moreover, the restraint
at issue was tailored to that need, being limited in time and
scope, cf. Terry v. Ohio, supra, at 29–30, and avoiding sig-
nificant intrusion into the home itself, cf. Payton v. New
York, 445 U. S. 573, 585 (1980) (“ ‘[T]he chief evil against
which the . . . Fourth Amendment is directed’ ” is warrantless
entry and search of home) (quoting United States v. United
States Dist. Court for Eastern Dist. of Mich., 407 U. S. 297,
313 (1972)). Consequently, rather than employing a per se
rule of unreasonableness, we balance the privacy-related
and law enforcement-related concerns to determine if the
intrusion was reasonable. Cf. Delaware v. Prouse, 440 U. S.
648, 654 (1979) (determining lawfulness by balancing privacy
and law enforcement interests); United States v. Brignoni-
Ponce, 422 U. S. 873, 878 (1975) (same).

We conclude that the restriction at issue was reasonable,
and hence lawful, in light of the following circumstances,
which we consider in combination. First, the police had
probable cause to believe that McArthur’s trailer home con-
tained evidence of a crime and contraband, namely, unlawful
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drugs. The police had had an opportunity to speak with
Tera McArthur and make at least a very rough assessment
of her reliability. They knew she had had a firsthand op-
portunity to observe her husband’s behavior, in particular
with respect to the drugs at issue. And they thought, with
good reason, that her report to them reflected that opportu-
nity. Cf. Massachusetts v. Upton, 466 U. S. 727, 732–734
(1984) (per curiam) (upholding search warrant issued in sim-
ilar circumstances).

Second, the police had good reason to fear that, unless re-
strained, McArthur would destroy the drugs before they
could return with a warrant. They reasonably might have
thought that McArthur realized that his wife knew about his
marijuana stash; observed that she was angry or frightened
enough to ask the police to accompany her; saw that after
leaving the trailer she had spoken with the police; and no-
ticed that she had walked off with one policeman while leav-
ing the other outside to observe the trailer. They rea-
sonably could have concluded that McArthur, consequently
suspecting an imminent search, would, if given the chance,
get rid of the drugs fast.

Third, the police made reasonable efforts to reconcile their
law enforcement needs with the demands of personal privacy.
They neither searched the trailer nor arrested McArthur be-
fore obtaining a warrant. Rather, they imposed a signifi-
cantly less restrictive restraint, preventing McArthur only
from entering the trailer unaccompanied. They left his
home and his belongings intact—until a neutral Magistrate,
finding probable cause, issued a warrant.

Fourth, the police imposed the restraint for a limited pe-
riod of time, namely, two hours. Cf. Terry v. Ohio, supra,
at 28 (manner in which police act is “vital . . . part of . . .
inquiry”). As far as the record reveals, this time period was
no longer than reasonably necessary for the police, acting
with diligence, to obtain the warrant. Compare United
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States v. Place, 462 U. S., at 709–710 (holding 90-minute de-
tention of luggage unreasonable based on nature of interfer-
ence with person’s travels and lack of diligence of police),
with United States v. Van Leeuwen, 397 U. S. 249, 253 (1970)
(holding 29-hour detention of mailed package reasonable
given unavoidable delay in obtaining warrant and minimal
nature of intrusion). Given the nature of the intrusion and
the law enforcement interest at stake, this brief seizure of
the premises was permissible.

B

Our conclusion that the restriction was lawful finds sig-
nificant support in this Court’s case law. In Segura v.
United States, 468 U. S. 796 (1984), the Court considered
the admissibility of drugs which the police had found in a
lawful, warrant-based search of an apartment, but only
after unlawfully entering the apartment and occupying it
for 19 hours. The majority held that the drugs were ad-
missible because, had the police acted lawfully throughout,
they could have discovered and seized the drugs pursuant to
the validly issued warrant. See id., at 799, 814–815 (citing
Silverthorne Lumber Co. v. United States, 251 U. S. 385
(1920)). The minority disagreed. However, when describ-
ing alternative lawful search and seizure methods, both
majority and minority assumed, at least for argument’s
sake, that the police, armed with reliable information that
the apartment contained drugs, might lawfully have sealed
the apartment from the outside, restricting entry into the
apartment while waiting for the warrant. Compare Segura
v. United States, 468 U. S., at 814 (“Had police never entered
the apartment, but instead conducted a perimeter stakeout
to prevent anyone from entering . . . and destroying evi-
dence, the contraband . . . would have been . . . seized pre-
cisely as it was here”), with id., at 824, n. 15 (Stevens, J.,
dissenting) (“I assume impoundment would be permissible
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even absent exigent circumstances when it occurs ‘from the
outside’—when the authorities merely seal off premises
pending the issuance of a warrant but do not enter”); see
also Mincey v. Arizona, 437 U. S. 385, 394 (1978) (exigent
circumstances do not justify search where police guard at
door could prevent loss of evidence); United States v. Jeffers,
342 U. S. 48, 52 (1951) (same).

In various other circumstances, this Court has upheld
temporary restraints where needed to preserve evidence
until police could obtain a warrant. See, e. g., United States
v. Place, supra, at 706 (reasonable suspicion justifies brief
detention of luggage pending further investigation); United
States v. Van Leeuwen, supra, at 253 (reasonable suspicion
justifies detaining package delivered for mailing). Cf. Rich-
ards v. Wisconsin, 520 U. S. 385, 395 (1997) (no need to
“knock and announce” when executing a search warrant
where officers reasonably suspect that evidence might be
destroyed); Carroll v. United States, 267 U. S. 132, 153
(1925) (warrantless search of automobile constitutionally
permissible).

We have found no case in which this Court has held un-
lawful a temporary seizure that was supported by probable
cause and was designed to prevent the loss of evidence while
the police diligently obtained a warrant in a reasonable
period of time. But cf. Welsh v. Wisconsin, 466 U. S. 740,
754 (1984) (holding warrantless entry into and arrest in home
unreasonable despite possibility that evidence of noncriminal
offense would be lost while warrant was being obtained).

C

Nor are we persuaded by the countervailing considerations
that the parties or lower courts have raised. McArthur
argues that the police proceeded without probable cause.
But McArthur has waived this argument. See 304 Ill.
App. 3d, at 397, 713 N. E. 2d, at 95 (stating that McArthur
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does not contest existence of probable cause); Brief in Oppo-
sition 7 (acknowledging probable cause). And, in any event,
it is without merit. See supra, at 331–332.

The Appellate Court of Illinois concluded that the police
could not order McArthur to stay outside his home because
McArthur’s porch, where he stood at the time, was part
of his home; hence the order “amounted to a constructive
eviction” of McArthur from his residence. 304 Ill. App. 3d,
at 402, 713 N. E. 2d, at 98. This Court has held, however,
that a person standing in the doorway of a house is “in a
‘public’ place,” and hence subject to arrest without a warrant
permitting entry of the home. United States v. Santana,
427 U. S. 38, 42 (1976). Regardless, we do not believe the
difference to which the Appellate Court points—porch ver-
sus, e. g., front walk—could make a significant difference
here as to the reasonableness of the police restraint; and
that, from the Fourth Amendment’s perspective, is what
matters.

The Appellate Court also found negatively significant the
fact that Chief Love, with McArthur’s consent, stepped in-
side the trailer’s doorway to observe McArthur when Mc-
Arthur reentered the trailer on two or three occasions. 304
Ill. App. 3d, at 402–403, 713 N. E. 2d, at 98. McArthur, how-
ever, reentered simply for his own convenience, to make
phone calls and to obtain cigarettes. Under these circum-
stances, the reasonableness of the greater restriction (pre-
venting reentry) implies the reasonableness of the lesser
(permitting reentry conditioned on observation).

Finally, McArthur points to a case (and we believe it is
the only case) that he believes offers direct support, namely,
Welsh v. Wisconsin, supra. In Welsh, this Court held that
police could not enter a home without a warrant in order to
prevent the loss of evidence (namely, the defendant’s blood
alcohol level) of the “nonjailable traffic offense” of driving
while intoxicated. 466 U. S., at 742, 754. McArthur notes
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that his two convictions are for misdemeanors, which, he
says, are as minor, and he adds that the restraint, keeping
him out of his home, was nearly as serious.

We nonetheless find significant distinctions. The evidence
at issue here was of crimes that were “jailable,” not “non-
jailable.” See Ill. Comp. Stat., ch. 720, § 550/4(a) (1998);
ch. 730, § 5/5–8–3(3) (possession of less than 2.5 grams of
marijuana punishable by up to 30 days in jail); ch. 720, § 600/
3.5; ch. 730, § 5/5–8–3(1) (possession of drug paraphernalia
punishable by up to one year in jail). In Welsh, we noted
that, “[g]iven that the classification of state crimes differs
widely among the States, the penalty that may attach to any
particular offense seems to provide the clearest and most
consistent indication of the State’s interest in arresting in-
dividuals suspected of committing that offense.” 466 U. S.,
at 754, n. 14. The same reasoning applies here, where
class C misdemeanors include such widely diverse offenses
as drag racing, drinking alcohol in a railroad car or on a rail-
road platform, bribery by a candidate for public office, and
assault. See, e. g., Ill. Comp. Stat., ch. 65, § 5/4–8–2 (1998);
ch. 610, § 90/1; ch. 625, § 5/11–504; ch. 720, § 5/12–1.

And the restriction at issue here is less serious. Tempo-
rarily keeping a person from entering his home, a conse-
quence whenever police stop a person on the street, is con-
siderably less intrusive than police entry into the home
itself in order to make a warrantless arrest or conduct a
search. Cf. Payton v. New York, 445 U. S., at 585 (the
Fourth Amendment’s central concern is the warrantless
entry and search of the home).

We have explained above why we believe that the need
to preserve evidence of a “jailable” offense was sufficiently
urgent or pressing to justify the restriction upon entry that
the police imposed. We need not decide whether the cir-
cumstances before us would have justified a greater re-
striction for this type of offense or the same restriction were
only a “nonjailable” offense at issue.
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III

In sum, the police officers in this case had probable cause
to believe that a home contained contraband, which was
evidence of a crime. They reasonably believed that the
home’s resident, if left free of any restraint, would destroy
that evidence. And they imposed a restraint that was both
limited and tailored reasonably to secure law enforcement
needs while protecting privacy interests. In our view, the
restraint met the Fourth Amendment’s demands.

The judgment of the Illinois Appellate Court is reversed,
and the case is remanded for further proceedings not in-
consistent with this opinion.

It is so ordered.

Justice Souter, concurring.

I join the Court’s opinion subject to this afterword on
two points: the constitutionality of a greater intrusion than
the one here and the permissibility of choosing impoundment
over immediate search. Respondent McArthur’s location
made the difference between the exigency that justified
temporarily barring him from his own dwelling and cir-
cumstances that would have supported a greater inter-
ference with his privacy and property. As long as he was
inside his trailer, the police had probable cause to believe
that he had illegal drugs stashed as his wife had reported
and that with any sense he would flush them down the drain
before the police could get a warrant to enter and search.
This probability of destruction in anticipation of a warrant
exemplifies the kind of present risk that undergirds the
accepted exigent circumstances exception to the general
warrant requirement. Schmerber v. California, 384 U. S.
757, 770–771 (1966). That risk would have justified the
police in entering McArthur’s trailer promptly to make a
lawful, warrantless search. United States v. Santana, 427
U. S. 38, 42–43 (1976); Warden, Md. Penitentiary v. Hayden,
387 U. S. 294, 298–299 (1967). When McArthur stepped



531US2 Unit: $U20 [04-12-02 19:07:56] PAGES PGT: OPIN

338 ILLINOIS v. McARTHUR

Stevens, J., dissenting

outside and left the trailer uninhabited, the risk abated and
so did the reasonableness of entry by the police for as long
as he was outside. This is so because the only justification
claimed for warrantless action here is the immediate risk,
and the limit of reasonable response by the police is set by
the scope of the risk. See Terry v. Ohio, 392 U. S. 1, 25–26
(1968).

Since, however, McArthur wished to go back in, why was
it reasonable to keep him out when the police could perfectly
well have let him do as he chose, and then enjoyed the en-
suing opportunity to follow him and make a warrantless
search justified by the renewed danger of destruction? The
answer is not that the law officiously insists on safeguarding
a suspect’s privacy from search, in preference to respecting
the suspect’s liberty to enter his own dwelling. Instead, the
legitimacy of the decision to impound the dwelling follows
from the law’s strong preference for warrants, which under-
lies the rule that a search with a warrant has a stronger
claim to justification on later, judicial review than a search
without one. See United States v. Ventresca, 380 U. S. 102,
106 (1965); see also 5 W. LaFave, Search and Seizure
§ 11.2(b), p. 38 (3d ed. 1996) (“[M]ost states follow the rule
which is utilized in the federal courts: if the search or seizure
was pursuant to a warrant, the defendant has the burden of
proof; but if the police acted without a warrant the burden
of proof is on the prosecution”). The law can hardly raise
incentives to obtain a warrant without giving the police a
fair chance to take their probable cause to a magistrate and
get one.

Justice Stevens, dissenting.

The Illinois General Assembly has decided that the pos-
session of less than 2.5 grams of marijuana is a class C mis-
demeanor. See Ill. Comp. Stat., ch. 720, § 550/4(a) (1998).
In so classifying the offense, the legislature made a concerted
policy judgment that the possession of small amounts of
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marijuana for personal use does not constitute a particularly
significant public policy concern. While it is true that this
offense—like feeding livestock on a public highway or offer-
ing a movie for rent without clearly displaying its rating 1—
may warrant a jail sentence of up to 30 days, the detection
and prosecution of possessors of small quantities of this
substance is by no means a law enforcement priority in the
State of Illinois.2

Because the governmental interest implicated by the par-
ticular criminal prohibition at issue in this case is so slight,
this is a poor vehicle for probing the boundaries of the gov-
ernment’s power to limit an individual’s possessory interest
in his or her home pending the arrival of a search warrant.
Cf. Segura v. United States, 468 U. S. 796 (1984) (seven Jus-
tices decline to address this issue because case does not re-
quire its resolution). Given my preference, I would, there-
fore, dismiss the writ of certiorari as improvidently granted.

Compelled by the vote of my colleagues to reach the mer-
its, I would affirm. As the majority explains, the essential
inquiry in this case involves a balancing of the “privacy-

1 See Ill. Comp. Stat., ch. 605, § 5/9–124.1 (1998) (making feeding live-
stock on a public highway a class C misdemeanor); ch. 720, §§ 395/3–395/4
(making it a class C misdemeanor to sell or rent a video that does not
display the official rating of the motion picture from which it is copied).
Other examples of offenses classified as class C misdemeanors in Illinois
include camping on the side of a public highway, ch. 605, § 5/9–124, interfer-
ing with the “lawful taking of wild animals,” ch. 720, § 125/2, and tattooing
the body of a person under 21 years of age, ch. 720, § 5/12–10.

2 Nor in many other States. Under the laws of many other States, the
maximum penalty McArthur would have faced for possession of 2.3 grams
of marijuana would have been less than what he faced in Illinois. See,
e. g., Cal. Health & Safety Code Ann. § 11357(b) (West 1991) ($100 fine);
Colo. Rev. Stat. § 18–18–406(1) (1999) ($100 fine); Minn. Stat. § 152.027(4)
(2000) ($200 fine and drug education); Miss. Code Ann. § 41–29–139(c)(2)(A)
(Supp. 1999) ($100–$250 fine); Neb. Rev. Stat. § 28–416(13) (1995) ($100 fine
and drug education); N. M. Stat. Ann. § 30–31–23(B) (1997) ($50–$100 fine
and 15 days in jail); N. Y. Penal Law § 221.05 (McKinney 2000) ($100 fine);
Ore. Rev. Stat. § 475.992(4)(f) (Supp. 1998) ($100 fine).
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related and law enforcement-related concerns to determine
if the intrusion was reasonable.” Ante, at 331. Under the
specific facts of this case, I believe the majority gets the
balance wrong. Each of the Illinois jurists who participated
in the decision of this case placed a higher value on the
sanctity of the ordinary citizen’s home than on the prose-
cution of this petty offense. They correctly viewed that
interest—whether the home be a humble cottage, a second-
hand trailer, or a stately mansion—as one meriting the most
serious constitutional protection.3 Following their analysis
and the reasoning in our decision in Welsh v. Wisconsin, 466
U. S. 740 (1984) (holding that some offenses may be so minor
as to make it unreasonable for police to undertake searches
that would be constitutionally permissible if graver offenses
were suspected), I would affirm.

3 Principled respect for the sanctity of the home has long animated
this Court’s Fourth Amendment jurisprudence. See, e. g., Wilson v.
Layne, 526 U. S. 603, 610 (1999) (“The Fourth Amendment embodies this
centuries-old principle of respect for the privacy of the home”); Payton v.
New York, 445 U. S. 573, 601 (1980) (emphasizing “the overriding respect
for the sanctity of the home that has been embedded in our traditions
since the origins of the Republic”); Mincey v. Arizona, 437 U. S. 385, 393
(1978) (“[T]he Fourth Amendment reflects the view of those who wrote
the Bill of Rights that the privacy of a person’s home and property may
not be totally sacrificed in the name of maximum simplicity in enforcement
of the criminal law”).
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BUCKMAN CO. v. PLAINTIFFS’ LEGAL COMMITTEE

certiorari to the united states court of appeals for
the third circuit

No. 98–1768. Argued December 4, 2000—Decided February 21, 2001

Respondent represents plaintiffs claiming injuries caused by the use of
orthopedic bone screws in the pedicles of their spines. Petitioner as-
sisted the screws’ manufacturer in securing approval for the devices
from the Food and Drug Administration (FDA or Administration), which
has regulatory authority under the Federal Food, Drug, and Cosmetic
Act (FDCA), as amended by the Medical Devices Amendments of 1976
(MDA). While the screws are in a class that normally must go through
a time-consuming process to receive premarket approval (PMA), they
were approved under an exception, known as the § 510(k) process, for
predicate devices—devices that were already on the market when the
MDA was enacted—and for devices that are “substantially equivalent”
to predicate devices. The § 510(k) application filed by petitioner and
the manufacturer sought clearance to market the screws for use in arm
and leg bones, not the spine. Claiming that the FDA would not have
approved the screws had petitioner not made fraudulent representations
regarding their intended use, plaintiffs sought damages under state tort
law. The District Court dismissed these fraud-on-the-FDA claims on,
inter alia, the ground that they were pre-empted by the MDA. The
Third Circuit reversed.

Held: The plaintiffs’ state-law fraud-on-the-FDA claims conflict with, and
are therefore impliedly pre-empted by, the FDCA, as amended by the
MDA. Pp. 347–353.

(a) The relationship between a federal agency and the entity it regu-
lates is inherently federal because it originates from, is governed by,
and terminates according to federal law. Because petitioner’s FDA
dealings were prompted by the MDA and the very subject matter of
petitioner’s statements were dictated by that statute—and in contrast
to situations implicating “federalism concerns and the historic primacy
of state regulation of [health and safety matters],” Medtronic, Inc. v.
Lohr, 518 U. S. 470, 485—no presumption against pre-emption obtains
in this case. The conflict here stems from the fact that the federal
statutory scheme amply empowers the FDA to punish and deter fraud
against the Administration, and the Administration uses this authority
to achieve a delicate balance of statutory objectives that can be skewed
by allowing state-law fraud-on-the-FDA claims. While the § 510(k)
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process lacks the PMA review’s rigor, the former does set forth a com-
prehensive scheme for determining substantial equivalence with a pred-
icate device. Other provisions give the FDA enforcement options that
allow it to make a measured response to suspected fraud upon the Ad-
ministration. This flexibility is a critical component of the framework
under which the FDA pursues its difficult (and often competing) objec-
tives of regulating medical device marketing and distribution without
intruding upon decisions committed by the FDCA to health care profes-
sionals. Pp. 347–350.

(b) State-law fraud-on-the-FDA claims inevitably conflict with the
FDA’s responsibility to police fraud consistently with the Administra-
tion’s judgment and objectives. Complying with the FDA’s detailed
regulatory regime in the shadow of 50 States’ tort regimes will dramati-
cally increase the burdens facing potential applicants, who might be de-
terred from seeking approval of devices with potentially beneficial off-
label uses—an accepted medical practice in which a device is used for
some other purpose than that for which the FDA approved it—for fear
of being exposed to unpredictable civil liability. Conversely, applicants’
fear that their disclosures to the FDA will later be judged insufficient
in state court might lead them to submit information that the Adminis-
tration neither needs nor wants, thus delaying the comparatively speedy
§ 510(k) process, and, in turn, impeding competition and delaying the
prescription of appropriate off-label uses. Respondent’s reliance on
Silkwood v. Kerr-McGee Corp., 464 U. S. 238, is misplaced. Silkwood
was based on traditional state tort law principles, not on a fraud-on-the-
agency theory, and, unlike Silkwood, there is clear evidence here that
Congress intended that the MDA be enforced exclusively by the Federal
Government. In addition, the MDA’s express pre-emption provision
does not bar the ordinary working of conflict pre-emption principles.
Geier v. American Honda Motor Co., 529 U. S. 861, 869. And although
Medtronic can be read to allow certain state-law causes of actions
that parallel federal safety requirements, it does not stand for the
proposition that any FDCA violation will support a state-law claim.
Pp. 350–353.

159 F. 3d 817, reversed.

Rehnquist, C. J., delivered the opinion of the Court, in which O’Con-
nor, Scalia, Kennedy, Souter, Ginsburg, and Breyer, JJ., joined.
Stevens, J., filed an opinion concurring in the judgment, in which
Thomas, J., joined, post, p. 353.

Kenneth S. Geller argued the cause for petitioner. With
him on the briefs were Alan E. Untereiner and Sharon
Swingle.
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Irving L. Gornstein argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Waxman, Assistant Attorney
General Ogden, Deputy Solicitor General Kneedler, Doug-
las N. Letter, Peter J. Smith, Margaret Jane Porter, and
Patricia J. Kaeding.

Michael D. Fishbein argued the cause for respondent.
With him on the brief were Arnold Levin, Sandra L. Dug-
gan, and John J. Cummings III.*

Chief Justice Rehnquist delivered the opinion of the
Court.

Respondent represents plaintiffs who claim injuries re-
sulting from the use of orthopedic bone screws in the pedi-
cles of their spines. Petitioner is a consulting company that
assisted the screws’ manufacturer, AcroMed Corporation, in
navigating the federal regulatory process for these devices.
Plaintiffs say petitioner made fraudulent representations to
the Food and Drug Administration (FDA or Administration)
in the course of obtaining approval to market the screws.
Plaintiffs further claim that such representations were at
least a “but for” cause of injuries that plaintiffs sustained
from the implantation of these devices: Had the representa-
tions not been made, the FDA would not have approved the
devices, and plaintiffs would not have been injured. Plain-
tiffs sought damages from petitioner under state tort law.

*Briefs of amici curiae urging reversal were filed for the Medical De-
vice Manufacturers Association by Daniel G. Jarcho, Donald R. Stone,
and Larry R. Pilot; for Medtronic Sofamor Danek, Inc., by James M. Beck
and Stephen S. Phillips; for Pharmaceutical Research and Manufacturers
of America by Bert W. Rein, Daniel E. Troy, and Jennifer A. Shah; for
the Product Liability Advisory Council, Inc., by Malcolm E. Wheeler; and
for the Washington Legal Foundation by Daniel J. Popeo and Richard
A. Samp.

Briefs of amici curiae urging affirmance were filed for the Association
of Trial Lawyers of America by Jeffrey Robert White and Frederick M.
Baron; and for Public Citizen by Allison M. Zieve, Brian Wolfman, and
Alan Morrison.
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We hold that such claims are pre-empted by the Federal
Food, Drug, and Cosmetic Act (FDCA), 52 Stat. 1040, as
amended by the Medical Device Amendments of 1976 (MDA),
90 Stat. 539, 21 U. S. C. § 301 (1994 ed. and Supp. V).

I

Regulation of medical devices is governed by the two Acts
just named. The MDA separates devices into three catego-
ries: Class I devices are those that present no unreasonable
risk of illness or injury and therefore require only general
manufacturing controls; Class II devices are those possessing
a greater potential dangerousness and thus warranting more
stringent controls; Class III devices “presen[t] a potential
unreasonable risk of illness or injury” and therefore incur
the FDA’s strictest regulation. § 360c(a)(1)(C)(ii)(II). It is
not disputed that the bone screws manufactured by AcroMed
are Class III devices.

Class III devices must complete a thorough review process
with the FDA before they may be marketed. This pre-
market approval (PMA) process requires the applicant to
demonstrate a “reasonable assurance” that the device is both
“safe . . . [and] effective under the conditions of use pre-
scribed, recommended, or suggested in the proposed labeling
thereof.” §§ 360e(d)(2)(A), (B). Among other information,
an application must include all known reports pertaining to
the device’s safety and efficacy, see § 360e(c)(1)(A); “a full
statement of the components, ingredients, and properties
and of the principle or principles of operation of such device,”
§ 360e(c)(1)(B); “a full description of the methods used in,
and the facilities and controls used for, the manufacture,
processing, and, when relevant, packing and installation of,
such device,” § 360e(c)(1)(C); samples of the device (when
practicable), see § 360e(c)(1)(E); and “specimens of the label-
ing proposed to be used for such device,” § 360e(c)(1)(F).
The PMA process is ordinarily quite time consuming because
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the FDA’s review requires an “average of 1,200 hours [for]
each submission.” Medtronic, Inc. v. Lohr, 518 U. S. 470,
477 (1996) (citing Hearings before the Subcommittee on
Health and the Environment of the House Committee on En-
ergy & Commerce, 100th Cong., 1st Sess. (Ser. No. 100–34),
p. 384 (1987); Kahan, Premarket Approval Versus Premarket
Notification: Different Routes to the Same Market, 39 Food
Drug Cosm. L. J. 510, 512–514 (1984)).

An exception to the PMA requirement exists for devices
that were already on the market prior to the MDA’s enact-
ment in 1976. See 21 U. S. C. § 360e(b)(1)(A). The MDA
allows these “predicate” devices to remain available until the
FDA initiates and completes the PMA process. In order
to avoid the potentially monopolistic consequences of this
predicate-device exception, the MDA allows other manufac-
turers to distribute (also pending completion of the predicate
device’s PMA review) devices that are shown to be “substan-
tially equivalent” to a predicate device. § 360e(b)(1)(B).

Demonstrating that a device qualifies for this exception
is known as the “§ 510(k) process,” which refers to the sec-
tion of the original MDA containing this provision. Section
510(k) submissions must include the following: “Proposed
labels, labeling, and advertisements sufficient to describe the
device, its intended use, and the directions for its use,”
21 CFR § 807.87(e) (2000); “[a] statement indicating the de-
vice is similar to and/or different from other products of
comparable type in commercial distribution, accompanied by
data to support the statement,” § 807.87(f); “[a] statement
that the submitter believes, to the best of his or her knowl-
edge, that all data and information submitted in the pre-
market notification are truthful and accurate and that no
material fact has been omitted,” § 807.87(k); and “[a]ny addi-
tional information regarding the device requested by the
[FDA] Commissioner that is necessary for the Commissioner
to make a finding as to whether or not the device is substan-
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tially equivalent to a device in commercial distribution,”
§ 807.87(l).

In 1984, AcroMed sought § 510(k) approval for its bone
screw device, indicating it for use in spinal surgery. See
In re Orthopedic Bone Screw Products Liability Litigation,
159 F. 3d 817, 820 (CA3 1998). The FDA denied approval
on the grounds that the Class III device lacked substantial
equivalence to a predicate device. See ibid. In September
1985, with the assistance of petitioner, AcroMed filed another
§ 510(k) application. “The application provided additional
information about the . . . device and again indicated its in-
tended use in spinal surgery. The FDA again rejected the
application, determining that the device was not substan-
tially equivalent to a predicate device and that it posed po-
tential risks not exhibited by other spinal-fixation systems.”
Ibid. In December 1985, AcroMed and petitioner filed a
third § 510(k) application.

“AcroMed and [petitioner] split the . . . device into its
component parts, renamed them ‘nested bone plates’ and
‘[cancellous] bone screws’ and filed a separate § 510(k)
application for each component. In both applications,
a new intended use was specified: rather than seeking
clearance for spinal applications, they sought clearance
to market the plates and screws for use in the long bones
of the arms and legs. AcroMed and Buckman claimed
that the two components were substantially equivalent
to predicate devices used in long bone surgery. The
FDA approved the devices for this purpose in February
1986.” Ibid.

Pursuant to its designation by the Judicial Panel on Multi-
district Litigation as the transferee court for In re: Ortho-
pedic Bone Screw Liability Litigation, MDL No. 1014, the
District Court for the Eastern District of Pennsylvania has
been the recipient of some 2,300 civil actions related to these
medical devices. Many of these actions include state-law
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causes of action claiming that petitioner and AcroMed made
fraudulent representations to the FDA as to the intended
use of the bone screws and that, as a result, the devices were
improperly given market clearance and were subsequently
used to the plaintiffs’ detriment. The District Court dis-
missed these “fraud-on-the-FDA” claims, first on the ground
that they were expressly pre-empted by the MDA, and then,
after our decision in Medtronic, on the ground that these
claims amounted to an improper assertion of a private right
of action under the MDA.1 See 159 F. 3d, at 821.

A divided panel of the United States Court of Appeals for
the Third Circuit reversed, concluding that plaintiffs’ fraud
claims were neither expressly nor impliedly pre-empted.
We granted certiorari, 530 U. S. 1273 (2000), to resolve a split
among the Courts of Appeals on this question, see Kemp v.
Medtronic, Inc., 231 F. 3d 216, 233–236 (CA6 2000) (identify-
ing split and holding such claims expressly pre-empted), and
we now reverse.

II

Policing fraud against federal agencies is hardly “a field
which the States have traditionally occupied,” Rice v. Santa
Fe Elevator Corp., 331 U. S. 218, 230 (1947), such as to war-
rant a presumption against finding federal pre-emption of a
state-law cause of action. To the contrary, the relationship
between a federal agency and the entity it regulates is inher-
ently federal in character because the relationship originates
from, is governed by, and terminates according to federal
law. Cf. Boyle v. United Technologies Corp., 487 U. S. 500,
504–505 (1988) (allowing pre-emption of state law by federal
common law where the interests at stake are “uniquely fed-
eral” in nature). Here, petitioner’s dealings with the FDA
were prompted by the MDA, and the very subject matter

1 The District Court also determined that the plaintiffs’ fraud claims
failed for lack of proximate cause, see In re Orthopedic Bone Screw Prod-
ucts Liability Litigation, 159 F. 3d 817, 821 (CA3 1998), but that question
is not presently before us.
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of petitioner’s statements were dictated by that statute’s
provisions. Accordingly—and in contrast to situations im-
plicating “federalism concerns and the historic primacy of
state regulation of matters of health and safety,” Medtronic,
518 U. S., at 485—no presumption against pre-emption ob-
tains in this case.

Given this analytical framework, we hold that the plain-
tiffs’ state-law fraud-on-the-FDA claims conflict with, and
are therefore impliedly pre-empted by, federal law.2 The
conflict stems from the fact that the federal statutory scheme
amply empowers the FDA to punish and deter fraud against
the Administration, and that this authority is used by the
Administration to achieve a somewhat delicate balance of
statutory objectives. The balance sought by the Adminis-
tration can be skewed by allowing fraud-on-the-FDA claims
under state tort law.

As described in greater detail above, the § 510(k) process
sets forth a comprehensive scheme for determining whether
an applicant has demonstrated that a product is substantially
equivalent to a predicate device. Among other information,
the applicant must submit to the FDA “[p]roposed labels,
labeling, and advertisements sufficient to describe the de-
vice, its intended use, and the directions for its use,” 21 CFR
§ 807.87(e) (2000), and a statement attesting to and explaining
the similarities to and/or differences from similar devices
(along with supporting data), see § 807.87(f). The FDA is
also empowered to require additional necessary information.
See § 807.87(l). Admittedly, the § 510(k) process lacks the
PMA review’s rigor: The former requires only a showing
of substantial equivalence to a predicate device, while the
latter involves a time-consuming inquiry into the risks and
efficacy of each device. Nevertheless, to achieve its limited
purpose, the § 510(k) process imposes upon applicants a vari-
ety of requirements that are designed to enable the FDA to

2 In light of this conclusion, we express no view on whether these claims
are subject to express pre-emption under 21 U. S. C. § 360k.
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make its statutorily required judgment as to whether the
device qualifies under this exception.

Accompanying these disclosure requirements are various
provisions aimed at detecting, deterring, and punishing false
statements made during this and related approval processes.
The FDA is empowered to investigate suspected fraud, see
21 U. S. C. § 372; 21 CFR § 5.35 (2000), and citizens may re-
port wrongdoing and petition the agency to take action,
§ 10.30. In addition to the general criminal proscription on
making false statements to the Federal Government, 18
U. S. C. § 1001 (1994 ed., Supp. V),3 the FDA may respond
to fraud by seeking injunctive relief, 21 U. S. C. § 332, and
civil penalties, 21 U. S. C. § 333(f)(1)(A); seizing the device,
§ 334(a)(2)(D); and pursuing criminal prosecutions, § 333(a).
The FDA 4 thus has at its disposal a variety of enforcement
options that allow it to make a measured response to sus-
pected fraud upon the Administration.

This flexibility is a critical component of the statutory and
regulatory framework under which the FDA pursues diffi-
cult (and often competing) objectives. For example, with
respect to Class III devices, the FDA simultaneously main-
tains the exhaustive PMA and the more limited § 510(k)
processes in order to ensure both that medical devices are

3 Title 18 U. S. C. § 1001(a) (1994 ed., Supp. V) provides: “[W]hoever, in
any matter within the jurisdiction of the executive, legislative, or judicial
branch of the Government of the United States, knowingly and willfully
falsifies, conceals or covers up by any trick, scheme, or device a material
fact; [or] makes any materially false, fictitious or fraudulent statement
or representation; or makes or uses any false writing or document know-
ing the same to contain any materially false, fictitious or fraudulent state-
ment or entry; shall be fined under this title or imprisoned not more than
5 years, or both.”

4 The FDCA leaves no doubt that it is the Federal Government rather
than private litigants who are authorized to file suit for noncompliance
with the medical device provisions: “[A]ll such proceedings for the enforce-
ment, or to restrain violations, of this chapter shall be by and in the name
of the United States.” 21 U. S. C. § 337(a).
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reasonably safe and effective and that, if the device qualifies
under the § 510(k) exception, it is on the market within a
relatively short period of time. Similarly, “off-label” usage
of medical devices (use of a device for some other purpose
than that for which it has been approved by the FDA) is
an accepted and necessary corollary of the FDA’s mission to
regulate in this area without directly interfering with the
practice of medicine. See, e. g., Beck & Azari, FDA, Off-
Label Use, and Informed Consent: Debunking Myths and
Misconceptions, 53 Food & Drug L. J. 71, 76–77 (1998) (noting
that courts, several States, and the “FDA itself recogniz[e]
the value and propriety of off-label use”). Indeed, a recent
amendment to the FDCA expressly states in part that
“[n]othing in this chapter shall be construed to limit or inter-
fere with the authority of a health care practitioner to pre-
scribe or administer any legally marketed device to a patient
for any condition or disease within a legitimate health care
practitioner-patient relationship.” 21 U. S. C. § 396 (1994
ed., Supp. V). Thus, the FDA is charged with the difficult
task of regulating the marketing and distribution of medical
devices without intruding upon decisions statutorily com-
mitted to the discretion of health care professionals.

State-law fraud-on-the-FDA claims inevitably conflict with
the FDA’s responsibility to police fraud consistently with the
Administration’s judgment and objectives. As a practical
matter, complying with the FDA’s detailed regulatory re-
gime in the shadow of 50 States’ tort regimes will dramati-
cally increase the burdens facing potential applicants—bur-
dens not contemplated by Congress in enacting the FDCA
and the MDA. Would-be applicants may be discouraged
from seeking § 510(k) approval of devices with potentially
beneficial off-label uses for fear that such use might expose
the manufacturer or its associates (such as petitioner) to un-
predictable civil liability. In effect, then, fraud-on-the-FDA
claims could cause the Administration’s reporting require-
ments to deter off-label use despite the fact that the FDCA
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expressly disclaims any intent to directly regulate the prac-
tice of medicine, see 21 U. S. C. § 396 (1994 ed., Supp. V), and
even though off-label use is generally accepted.5

Conversely, fraud-on-the-FDA claims would also cause ap-
plicants to fear that their disclosures to the FDA, although
deemed appropriate by the Administration, will later be
judged insufficient in state court. Applicants would then
have an incentive to submit a deluge of information that the
Administration neither wants nor needs, resulting in addi-
tional burdens on the FDA’s evaluation of an application.
As a result, the comparatively speedy § 510(k) process could
encounter delays, which would, in turn, impede competition
among predicate devices and delay health care professionals’
ability to prescribe appropriate off-label uses.6

Respondent relies heavily on Silkwood v. Kerr-McGee
Corp., 464 U. S. 238 (1984), which it reads to “creat[e] a vir-
tually irrefutable presumption against implied preemption
of private damage remedies predicated on an alleged conflict
with a federal remedial scheme.” Brief for Respondent 34.

5 See Green & Schultz, Tort Law Deference to FDA Regulation of Medi-
cal Devices, 88 Geo. L. J. 2119, 2133 (2000) (“Physicians may prescribe
drugs and devices for off-label uses”); Smith, Physician Modification of
Legally Marketed Medical Devices: Regulatory Implications Under the
Federal Food, Drug, and Cosmetic Act, 55 Food & Drug L. J. 245, 251–252
(2000) (discussing off-label use in terms of the “practice of medicine doc-
trine[, which] stands firmly for the proposition that regulatory efforts are
directed primarily at device marketing by manufacturers, not device use
by physicians”); Beck & Azari, FDA, Off-Label Use, and Informed Con-
sent: Debunking Myths and Misconceptions, 53 Food & Drug L. J. 71, 72
(1998) (“Off-label use is widespread in the medical community and often is
essential to giving patients optimal medical care, both of which medical
ethics, FDA, and most courts recognize”).

6 In light of the likely impact that the fraud-on-the-FDA claims would
have on the administration of the Administration’s duties, we must reject
respondent’s contention that these claims “will . . . affect only the litigants
and will not have the kind of direct impact on the United States, which
preemption is designed to protect from undue incursion.” Brief for Re-
spondent 30 (citing Miree v. DeKalb County, 433 U. S. 25 (1977)).
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Silkwood is different from the present case, however, in
several respects. Silkwood’s claim was not based on any
sort of fraud-on-the-agency theory, but on traditional state
tort law principles of the duty of care owed by the producer
of plutonium fuel pins to an employee working in its plant.
See 464 U. S., at 241. Moreover, our decision there turned
on specific statutory evidence that Congress “disclaimed any
interest in promoting the development and utilization of
atomic energy by means that fail to provide adequate reme-
dies for those who are injured by exposure to hazardous
nuclear materials.” Id., at 257. In the present case, by
contrast, we have clear evidence that Congress intended that
the MDA be enforced exclusively by the Federal Govern-
ment. 21 U. S. C. § 337(a).

Respondent also suggests that we should be reluctant to
find a pre-emptive conflict here because Congress included
an express pre-emption provision in the MDA. See Brief
for Respondent 37. To the extent respondent posits that
anything other than our ordinary pre-emption principles
apply under these circumstances, that contention must fail
in light of our conclusion last Term in Geier v. American
Honda Motor Co., 529 U. S. 861 (2000), that neither an ex-
press pre-emption provision nor a saving clause “bar[s] the
ordinary working of conflict pre-emption principles.” Id.,
at 869.

We must also reject respondent’s attempt to characterize
both the claims at issue in Medtronic (common-law negli-
gence action against the manufacturer of an allegedly defec-
tive pacemaker lead) and the fraud claims here as “claims
arising from violations of FDCA requirements.” Brief for
Respondent 38. Notwithstanding the fact that Medtronic
did not squarely address the question of implied pre-emption,
it is clear that the Medtronic claims arose from the manu-
facturer’s alleged failure to use reasonable care in the pro-
duction of the product, not solely from the violation of FDCA
requirements. See 518 U. S., at 481. In the present case,
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however, the fraud claims exist solely by virtue of the FDCA
disclosure requirements. Thus, although Medtronic can be
read to allow certain state-law causes of actions that parallel
federal safety requirements, it does not and cannot stand for
the proposition that any violation of the FDCA will support
a state-law claim.

In sum, were plaintiffs to maintain their fraud-on-the-
agency claims here, they would not be relying on traditional
state tort law which had predated the federal enactments
in questions. On the contrary, the existence of these federal
enactments is a critical element in their case. For the rea-
sons stated above, we think this sort of litigation would
exert an extraneous pull on the scheme established by Con-
gress, and it is therefore pre-empted by that scheme.

The judgment of the Court of Appeals is reversed.

It is so ordered.

Justice Stevens, with whom Justice Thomas joins,
concurring in the judgment.

As the Court points out, an essential link in the chain of
causation that respondent must prove in order to prevail is
that, but for petitioner’s fraud, the allegedly defective ortho-
pedic bone screws would not have reached the market. The
fact that the Food and Drug Administration (FDA) has done
nothing to remove the devices from the market, even though
it is aware of the basis for the fraud allegations, convinces
me that this essential element of the claim cannot be proved.
I therefore agree that the case should not proceed.1

1 Though my analysis focuses on the failure of the plaintiffs to establish
a necessary element of their claim, that failure is grounded not in the
minutiae of state law but in the details of the federal regulatory system
for medical devices. Therefore, while this case does not fit neatly into
our pre-existing pre-emption jurisprudence, it is accurate, in a sense, to
say that federal law “pre-empts” this state-law fraud-on-the-FDA claim
because the FDA has not acknowledged such a fraud and taken steps to
remove the device from the market.
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This would be a different case if, prior to the instant liti-
gation, the FDA had determined that petitioner had com-
mitted fraud during the § 510(k) process and had then taken
the necessary steps to remove the harm-causing product
from the market. Under those circumstances, respondent’s
state-law fraud claim would not depend upon speculation as
to the FDA’s behavior in a counterfactual situation but
would be grounded in the agency’s explicit actions. In such
a case, a plaintiff would be able to establish causation with-
out second-guessing the FDA’s decisionmaking or overbur-
dening its personnel, thereby alleviating the Government’s
central concerns regarding fraud-on-the-agency claims.

If the FDA determines both that fraud has occurred and
that such fraud requires the removal of a product from the
market, state damages remedies would not encroach upon,
but rather would supplement and facilitate, the federal en-
forcement scheme. Cf. Medtronic, Inc. v. Lohr, 518 U. S.
470, 495 (1996) (holding that the presence of a state-law dam-
ages remedy for violations of FDA requirements does not
impose an additional requirement upon medical device manu-
facturers but “merely provides another reason for manufac-
turers to comply with . . . federal law”); id., at 513 (O’Con-
nor, J., concurring in part and dissenting in part) (same).2

2 Though the United States in this case appears to take the position that
fraud-on-the-FDA claims conflict with the federal enforcement scheme
even when the FDA has publicly concluded that it was defrauded and
taken all the necessary steps to remove a device from the market, see
Brief for United States as Amicus Curiae 24, 30, that has not always been
its position. As recently as 1994, the United States took the position that
state-law tort suits alleging fraud in FDA applications for medical devices
do not conflict with federal law where the FDA has “subsequently con-
cluded” that the device in question never met the appropriate federal
requirements and “initiated enforcement actions” against those respon-
sible for fraudulently obtaining its approval. Brief for United States
as Amicus Curiae in Talbott v. C. R. Bard, Inc., No. 94–1951 (CA1), re-
printed in App. to Pet. for Cert. in Talbott v. C. R. Bard., Inc., O. T. 1995,
No. 95–1321, p. 84a.
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Under the pre-emption analysis the Court offers today,
however, parties injured by fraudulent representations to
federal agencies would have no remedy even if recognizing
such a remedy would have no adverse consequences upon the
operation or integrity of the regulatory process. I do not
believe the reasons advanced in the Court’s opinion support
the conclusion that Congress intended such a harsh result.
Cf. Silkwood v. Kerr-McGee Corp., 464 U. S. 238, 251 (1984)
(declining to infer that a federal statutory scheme that af-
fords no alternative means of seeking redress pre-empted
traditional state-law remedies). For that reason, although
I concur in the Court’s disposition of this case, I do not join
its opinion.
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Respondents Garrett and Ash filed separate lawsuits against petitioners,
Alabama state employers, seeking money damages under Title I of the
Americans with Disabilities Act of 1990 (ADA), which prohibits the
States and other employers from “discriminat[ing] against a qualified
individual with a disability because of th[at] disability . . . in regard
to . . . terms, conditions, and privileges of employment,” 42 U. S. C.
§ 12112(a). In an opinion disposing of both cases, the District Court
granted petitioners summary judgment, agreeing with them that the
ADA exceeds Congress’ authority to abrogate the State’s Eleventh
Amendment immunity. The Eleventh Circuit reversed on the ground
that the ADA validly abrogates such immunity.

Held: Suits in federal court by state employees to recover money damages
by reason of the State’s failure to comply with Title I of the ADA are
barred by the Eleventh Amendment. Pp. 363–374.

(a) Congress may abrogate the States’ Eleventh Amendment immu-
nity when it both unequivocally intends to do so and acts pursuant to
a valid grant of constitutional authority. Kimel v. Florida Bd. of Re-
gents, 528 U. S. 62, 73. Only the second of these requirements is in
dispute here. While Congress may not base abrogation of state immu-
nity upon its Article I powers, see, e. g., id., at 79, it may subject noncon-
senting States to federal-court suit when it does so pursuant to a valid
exercise of its power under § 5 of the Fourteenth Amendment, see, e. g.,
id., at 80. Section 5 authorizes Congress to enforce the substantive
guarantees contained in § 1 of that Amendment by enacting “appro-
priate legislation.” See City of Boerne v. Flores, 521 U. S. 507, 536.
Because it is this Court’s responsibility, not Congress’, to define the
substance of constitutional guarantees, id., at 519–524, § 5 legislation, to
the extent it reaches beyond the precise scope of § 1’s protections, must
exhibit congruence and proportionality between the injury to be pre-
vented or remedied and the means adopted to that end, id., at 520.
Pp. 363–365.

(b) The first step in applying these principles is to identify with some
precision the scope of the constitutional right at issue. Here, that in-
quiry requires examination of the limitations § 1 of the Fourteenth
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Amendment places upon States’ treatment of the disabled. To do so,
the Court looks to its prior decisions under the Equal Protection Clause
dealing with this issue. Kimel, supra, at 83. In Cleburne v. Cleburne
Living Center, Inc., 473 U. S. 432, the Court held, inter alia, that mental
retardation did not qualify as a “quasi-suspect” classification for equal
protection purposes, id., at 435, and that, accordingly, a city ordinance
requiring a special use permit for the operation of a group home for
the mentally retarded incurred only the minimum “rational-basis” re-
view applicable to general social and economic legislation, id., at 446.
Although “negative attitudes” and “fear” often accompany irrational
biases, their presence alone does not a constitutional violation make.
Thus, the Fourteenth Amendment does not require States to make spe-
cial accommodations for the disabled, so long as their actions toward
such individuals are rational. They could quite hardheadedly—and
perhaps hardheartedly—hold to job-qualification requirements which
do not make allowance for the disabled. If special accommodations for
the disabled are to be required, they have to come from positive law and
not through the Equal Protection Clause. Pp. 365–368.

(c) The requirements for private individuals to recover money dam-
ages against the States—that there be state discrimination violative
of the Fourteenth Amendment and that the remedy imposed by Con-
gress be congruent and proportional to the targeted violation—are not
met here. First, the ADA’s legislative record fails to show that Con-
gress identified a history and pattern of irrational employment dis-
crimination by the States against the disabled. See, e. g., Kimel, supra,
at 89. Because Eleventh Amendment immunity does not extend to
local governmental units such as cities and counties, see Lincoln County
v. Luning, 133 U. S. 529, 530, the Court rejects respondents’ contention
that the inquiry as to unconstitutional discrimination should extend to
such units as well as to States. Congress made a general finding in
the ADA that “historically, society has tended to isolate and segregate
individuals with disabilities, and, despite some improvements, such
forms of discrimination . . . continue to be a serious and pervasive social
problem.” 42 U. S. C. § 12101(a)(2). Although the record includes in-
stances to support such a finding, the great majority of these incidents
do not deal with state activities in employment. Even if it were to be
determined that the half a dozen relevant examples from the record
showed unconstitutional action on the part of States, these incidents
taken together fall far short of even suggesting the pattern of unconsti-
tutional discrimination on which § 5 legislation must be based. See,
e. g., Kimel, supra, at 89–91. Moreover, statements in House and Sen-
ate committee reports indicate that Congress targeted the ADA at em-
ployment discrimination in the private sector. Second, the rights and
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remedies created by the ADA against the States raise the same sort
of concerns as to congruence and proportionality as were found in
City of Boerne, supra. For example, while it would be entirely rational
(and therefore constitutional) for a state employer to conserve scarce
financial resources by hiring employees able to use existing facilities,
the ADA requires employers to make such facilities readily accessible
to and usable by disabled individuals, §§ 12112(5)(B), 12111(9). The
ADA does except employers from the “reasonable accommodatio[n]” re-
quirement where the employer can demonstrate that accommodation
would impose an “undue hardship” upon it, § 12112(b)(5)(A), but, even
with this exception, the accommodation duty far exceeds what is con-
stitutionally required. The ADA’s constitutional shortcomings are ap-
parent when it is compared to the Voting Rights Act of 1965. Holding
the latter Act to be “appropriate” legislation to enforce the Fifteenth
Amendment’s protection against racial discrimination in voting, South
Carolina v. Katzenbach, 383 U. S. 301, this Court emphasized that Con-
gress had there documented a marked pattern of unconstitutional
action by the States, see id., at 312, and had determined that litigation
had proved ineffective to remedy the problem, see id., at 313. The con-
trast between the kind of evidence detailed in Katzenbach, and the
evidence that Congress considered in the present case, is stark. To
uphold the ADA’s application to the States would allow Congress to
rewrite the Fourteenth Amendment law laid down by this Court in Cle-
burne. Section 5 does not so broadly enlarge congressional authority.
Pp. 368–374.

193 F. 3d 1214, reversed.

Rehnquist, C. J., delivered the opinion of the Court, in which O’Con-
nor, Scalia, Kennedy, and Thomas, JJ., joined. Kennedy, J., filed
a concurring opinion, in which O’Connor, J., joined, post, p. 374.
Breyer, J., filed a dissenting opinion, in which Stevens, Souter, and
Ginsburg, JJ., joined, post, p. 376.

Jeffrey S. Sutton argued the cause for petitioners. With
him on the briefs were Bill Pryor, Attorney General of Ala-
bama, Alice Ann Byrne and Margaret L. Fleming, Assistant
Attorneys General, Gregory G. Katsas, and Lisa Huggins.

Michael H. Gottesman argued the cause for respondents.
With him on the brief were Arlene Mayerson, Laurence
Gold, Deborah Mattison, Sandra Reiss, Ira Burnim, and
Jennifer Mathis.

Solicitor General Waxman argued the cause for the
United States as amicus curiae urging affirmance. With
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him on the brief were Assistant Attorney General Lee,
Deputy Solicitor General Underwood, Patricia A. Millett,
Jessica Dunsay Silver, and Seth M. Galanter.*

*Briefs of amici curiae urging reversal were filed for the State of
Hawaii et al. by Audrey J. Anderson, Earl I. Anzai, Attorney General
of Hawaii, Charles F. Fell, Senior Deputy Attorney General, and Nancy
Albano, Deputy Attorney General, and by the Attorneys General for their
respective States as follows: Mark Pryor of Arkansas, Alan G. Lance of
Idaho, Don Stenberg of Nebraska, Frankie Sue Del Papa of Nevada, Betty
D. Montgomery of Ohio, and Paul G. Summers of Tennessee; for the Crim-
inal Justice Legal Foundation by Kent S. Scheidegger; and for the Pacific
Legal Foundation by Anne M. Hayes and M. Reed Hopper.

Briefs of amici curiae urging affirmance were filed for the State of
Minnesota et al. by Mike Hatch, Attorney General of Minnesota, Alan
I. Gilbert, Chief Deputy Attorney General, and W. Karl Hansen, Assistant
Attorney General, and by the Attorneys General for their respective
States as follows: Janet Napolitano of Arizona, Richard Blumenthal
of Connecticut, James E. Ryan of Illinois, Thomas J. Miller of Iowa, A. B.
“Ben” Chandler III of Kentucky, J. Joseph Curran, Jr., of Maryland,
Thomas F. Reilly of Massachusetts, Jeremiah W. (Jay) Nixon of Missouri,
Patricia A. Madrid of New Mexico, Eliot Spitzer of New York, Heidi
Heitkamp of North Dakota, William H. Sorrell of Vermont, and Christine
O. Gregoire of Washington; for the American Association on Mental Re-
tardation et al. by James W. Ellis, Michael B. Browde, and Christian G.
Fritz; for the American Association of People with Disabilities et al. by
John Townsend Rich; for the American Bar Association by Robert Lewin,
James A. Shifren, and Claude G. Szyfer; for the American Cancer Society
by Daniel G. Jarcho, Michael J. Haungs, William J. Dalton, and Mary
P. Rouvelas; for the Lambda Legal Defense & Education Fund, Inc., et al.
by Catherine A. Hanssens and David S. Buckel; for the National Asso-
ciation of Protection and Advocacy Systems et al. by Mark E. Haddad,
Jacqueline G. Cooper, and Sharon Masling; for the National Council on
Disability by Robert L. Burgdorf, Jr.; for Self-Advocates Becoming Em-
powered et al. by Thomas K. Gilhool, Michael Churchill, Barbara Ran-
som, and Max Lapertosa; for the Voice of the Retarded et al. by William
J. Burke and Tamie Hopp; for Senator Robert Dole et al. by Chai R.
Feldblum; and for Law Professors by Leo G. Rydzewski.

Briefs of amici curiae were filed for the Association of State Correc-
tional Administrators by Marci A. Hamilton; for the Coalition for Local
Sovereignty by Kenneth B. Clark; for the National Employment Lawyers
Association et al. by Daniel F. Goldstein, C. Christopher Brown, and Merl
H. Wayman; for Paralyzed Veterans of America et al. by Ted G. Dane
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Chief Justice Rehnquist delivered the opinion of the
Court.

We decide here whether employees of the State of Ala-
bama may recover money damages by reason of the State’s
failure to comply with the provisions of Title I of the Ameri-
cans with Disabilities Act of 1990 (ADA or Act), 104 Stat.
330, 42 U. S. C. §§ 12111–12117.1 We hold that such suits are
barred by the Eleventh Amendment.

The ADA prohibits certain employers, including the
States, from “discriminat[ing] against a qualified individual

and Eve Hill; for the Southern Poverty Law Center by Pamela L. Sum-
ners and Elizabeth J. Hubertz; and for Morton Horwitz et al. by Kenneth
W. Brothers, Elizabeth B. McCallum, and Claudia Center. A. Stephen
Hut, Jr., filed a statement by former President George H. W. Bush as
amicus curiae.

1 Respondents’ complaints in the United States District Court alleged
violations of both Title I and Title II of the ADA, and petitioners’ “Ques-
tion Presented” can be read to apply to both sections. See Brief for Peti-
tioners i; Brief for United States I. Though the briefs of the parties dis-
cuss both sections in their constitutional arguments, no party has briefed
the question whether Title II of the ADA, dealing with the “services,
programs, or activities of a public entity,” 42 U. S. C. § 12132, is available
for claims of employment discrimination when Title I of the ADA ex-
pressly deals with that subject. See, e. g., Russello v. United States, 464
U. S. 16, 23 (1983) (“[W]here Congress includes particular language in one
section of a statute but omits it in another section of the same Act, it is
generally presumed that Congress acts intentionally and purposely in the
disparate inclusion or exclusion” (internal quotation marks omitted)).
The Courts of Appeals are divided on this issue, compare Zimmerman v.
Oregon Dept. of Justice, 170 F. 3d 1169 (CA9 1999), with Bledsoe v. Palm
Beach Cty. Soil & Water Conservation Dist., 133 F. 3d 816 (CA11 1998).
We are not disposed to decide the constitutional issue whether Title II,
which has somewhat different remedial provisions from Title I, is appro-
priate legislation under § 5 of the Fourteenth Amendment when the par-
ties have not favored us with briefing on the statutory question. To the
extent the Court granted certiorari on the question whether respondents
may sue their state employers for damages under Title II of the ADA, see
this Court’s Rule 24.1(a), that portion of the writ is dismissed as improvi-
dently granted. See The Monrosa v. Carbon Black Export, Inc., 359 U. S.
180, 184 (1959).
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with a disability because of the disability of such individual
in regard to job application procedures, the hiring, advance-
ment, or discharge of employees, employee compensation, job
training, and other terms, conditions, and privileges of em-
ployment.” §§ 12112(a), 12111(2), (5), (7). To this end, the
Act requires employers to “mak[e] reasonable accommoda-
tions to the known physical or mental limitations of an other-
wise qualified individual with a disability who is an applicant
or employee, unless [the employer] can demonstrate that the
accommodation would impose an undue hardship on the oper-
ation of the [employer’s] business.” § 12112(b)(5)(A).

“ ‘[R]easonable accommodation’ may include—
“(A) making existing facilities used by employees read-
ily accessible to and usable by individuals with disabili-
ties; and (B) job restructuring, part-time or modified
work schedules, reassignment to a vacant position, ac-
quisition or modification of equipment or devices, appro-
priate adjustment or modifications of examinations,
training materials or policies, the provision of qualified
readers or interpreters, and other similar accommoda-
tions for individuals with disabilities.” § 12111(9).

The Act also prohibits employers from “utilizing stand-
ards, criteria, or methods of administration . . . that have
the effect of discrimination on the basis of disability.”
§ 12112(b)(3)(A).

The Act defines “disability” to include “(A) a physical or
mental impairment that substantially limits one or more
of the major life activities of such individual; (B) a record of
such an impairment; or (C) being regarded as having such an
impairment.” § 12102(2). A disabled individual is other-
wise “qualified” if he or she, “with or without reasonable
accommodation, can perform the essential functions of the
employment position that such individual holds or desires.”
§ 12111(8).
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Respondent Patricia Garrett, a registered nurse, was em-
ployed as the Director of Nursing, OB/Gyn/Neonatal Serv-
ices, for the University of Alabama in Birmingham Hospital.
See App. 31, 38. In 1994, Garrett was diagnosed with breast
cancer and subsequently underwent a lumpectomy, radiation
treatment, and chemotherapy. See id., at 38. Garrett’s
treatments required her to take substantial leave from work.
Upon returning to work in July 1995, Garrett’s supervisor
informed Garrett that she would have to give up her Direc-
tor position. See id., at 39. Garrett then applied for and
received a transfer to another, lower paying position as a
nurse manager. See ibid.

Respondent Milton Ash worked as a security officer for
the Alabama Department of Youth Services (Department).
See id., at 8. Upon commencing this employment, Ash in-
formed the Department that he suffered from chronic asthma
and that his doctor recommended he avoid carbon monoxide
and cigarette smoke, and Ash requested that the Depart-
ment modify his duties to minimize his exposure to these
substances. See ibid. Ash was later diagnosed with sleep
apnea and requested, again pursuant to his doctor’s recom-
mendation, that he be reassigned to daytime shifts to accom-
modate his condition. See id., at 9. Ultimately, the De-
partment granted none of the requested relief. See id., at
8–9. Shortly after Ash filed a discrimination claim with the
Equal Employment Opportunity Commission, he noticed that
his performance evaluations were lower than those he had
received on previous occasions. See id., at 9.

Garrett and Ash filed separate lawsuits in the District
Court, both seeking money damages under the ADA.2 Peti-
tioners moved for summary judgment, claiming that the
ADA exceeds Congress’ authority to abrogate the State’s
Eleventh Amendment immunity. See 989 F. Supp. 1409,
1410 (ND Ala. 1998). In a single opinion disposing of both

2 Garrett raised other claims, but those are not presently before the
Court.
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cases, the District Court agreed with petitioners’ position
and granted their motions for summary judgment. See id.,
at 1410, 1412. The cases were consolidated on appeal to the
Eleventh Circuit. The Court of Appeals reversed, 193 F. 3d
1214 (1999), adhering to its intervening decision in Kimel v.
State Bd. of Regents, 139 F. 3d 1426, 1433 (CA11 1998), aff ’d,
528 U. S. 62 (2000), that the ADA validly abrogates the
States’ Eleventh Amendment immunity.

We granted certiorari, 529 U. S. 1065 (2000), to resolve a
split among the Courts of Appeals on the question whether
an individual may sue a State for money damages in federal
court under the ADA.

I

The Eleventh Amendment provides:

“The Judicial power of the United States shall not be
construed to extend to any suit in law or equity, com-
menced or prosecuted against one of the United States
by Citizens of another State, or by Citizens or Subjects
of any Foreign State.”

Although by its terms the Amendment applies only to suits
against a State by citizens of another State, our cases have
extended the Amendment’s applicability to suits by citizens
against their own States. See Kimel v. Florida Bd. of Re-
gents, 528 U. S. 62, 72–73 (2000); College Savings Bank v.
Florida Prepaid Postsecondary Ed. Expense Bd., 527 U. S.
666, 669–670 (1999); Seminole Tribe of Fla. v. Florida, 517
U. S. 44, 54 (1996); Hans v. Louisiana, 134 U. S. 1, 15 (1890).
The ultimate guarantee of the Eleventh Amendment is that
nonconsenting States may not be sued by private individuals
in federal court. See Kimel, supra, at 73.

We have recognized, however, that Congress may abrogate
the States’ Eleventh Amendment immunity when it both
unequivocally intends to do so and “act[s] pursuant to a valid
grant of constitutional authority.” 528 U. S., at 73. The
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first of these requirements is not in dispute here. See 42
U. S. C. § 12202 (“A State shall not be immune under the
eleventh amendment to the Constitution of the United States
from an action in [a] Federal or State court of competent
jurisdiction for a violation of this chapter”). The question,
then, is whether Congress acted within its constitutional au-
thority by subjecting the States to suits in federal court for
money damages under the ADA.

Congress may not, of course, base its abrogation of the
States’ Eleventh Amendment immunity upon the powers
enumerated in Article I. See Kimel, supra, at 79 (“Under
our firmly established precedent then, if the [Age Discrimi-
nation in Employment Act of 1967] rests solely on Congress’
Article I commerce power, the private petitioners in today’s
cases cannot maintain their suits against their state em-
ployers”); Seminole Tribe, supra, at 72–73 (“The Eleventh
Amendment restricts the judicial power under Article III,
and Article I cannot be used to circumvent the constitutional
limitations placed upon federal jurisdiction”); College Sav-
ings Bank, supra, at 672; Florida Prepaid Postsecondary
Ed. Expense Bd. v. College Savings Bank, 527 U. S. 627, 636
(1999); Alden v. Maine, 527 U. S. 706, 730–733 (1999). In
Fitzpatrick v. Bitzer, 427 U. S. 445 (1976), however, we held
that “the Eleventh Amendment, and the principle of state
sovereignty which it embodies, are necessarily limited by
the enforcement provisions of § 5 of the Fourteenth Amend-
ment.” Id., at 456 (citation omitted). As a result, we con-
cluded, Congress may subject nonconsenting States to suit
in federal court when it does so pursuant to a valid exercise
of its § 5 power. See ibid. Our cases have adhered to this
proposition. See, e. g., Kimel, supra, at 80. Accordingly,
the ADA can apply to the States only to the extent that the
statute is appropriate § 5 legislation.3

3 It is clear that Congress intended to invoke § 5 as one of its bases for
enacting the ADA. See 42 U. S. C. § 12101(b)(4).



531US2 Unit: $U22 [04-16-02 14:29:06] PAGES PGT: OPIN

365Cite as: 531 U. S. 356 (2001)

Opinion of the Court

Section 1 of the Fourteenth Amendment provides, in rele-
vant part:

“No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal
protection of the laws.”

Section 5 of the Fourteenth Amendment grants Congress the
power to enforce the substantive guarantees contained in § 1
by enacting “appropriate legislation.” See City of Boerne
v. Flores, 521 U. S. 507, 536 (1997). Congress is not limited
to mere legislative repetition of this Court’s constitutional
jurisprudence. “Rather, Congress’ power ‘to enforce’ the
Amendment includes the authority both to remedy and to
deter violation of rights guaranteed thereunder by pro-
hibiting a somewhat broader swath of conduct, including
that which is not itself forbidden by the Amendment’s text.”
Kimel, supra, at 81; City of Boerne, supra, at 536.

City of Boerne also confirmed, however, the long-settled
principle that it is the responsibility of this Court, not Con-
gress, to define the substance of constitutional guarantees.
521 U. S., at 519–524. Accordingly, § 5 legislation reaching
beyond the scope of § 1’s actual guarantees must exhibit
“congruence and proportionality between the injury to be
prevented or remedied and the means adopted to that end.”
Id., at 520.

II

The first step in applying these now familiar principles is
to identify with some precision the scope of the constitutional
right at issue. Here, that inquiry requires us to examine
the limitations § 1 of the Fourteenth Amendment places upon
States’ treatment of the disabled. As we did last Term in
Kimel, see 528 U. S., at 83, we look to our prior decisions
under the Equal Protection Clause dealing with this issue.



531US2 Unit: $U22 [04-16-02 14:29:06] PAGES PGT: OPIN

366 BOARD OF TRUSTEES OF UNIV. OF ALA. v. GARRETT

Opinion of the Court

In Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432
(1985), we considered an equal protection challenge to a
city ordinance requiring a special use permit for the opera-
tion of a group home for the mentally retarded. The spe-
cific question before us was whether the Court of Appeals
had erred by holding that mental retardation qualified as
a “quasi-suspect” classification under our equal protection
jurisprudence. Id., at 435. We answered that question in
the affirmative, concluding instead that such legislation
incurs only the minimum “rational-basis” review applicable
to general social and economic legislation.4 Id., at 446. In
a statement that today seems quite prescient, we explained
that

“if the large and amorphous class of the mentally re-
tarded were deemed quasi-suspect for the reasons given
by the Court of Appeals, it would be difficult to find a
principled way to distinguish a variety of other groups
who have perhaps immutable disabilities setting them
off from others, who cannot themselves mandate the
desired legislative responses, and who can claim some
degree of prejudice from at least part of the public at
large. One need mention in this respect only the aging,
the disabled, the mentally ill, and the infirm. We are
reluctant to set out on that course, and we decline to
do so.” Id., at 445–446.

Under rational-basis review, where a group possesses
“distinguishing characteristics relevant to interests the
State has the authority to implement,” a State’s decision

4 Applying the basic principles of rationality review, Cleburne struck
down the city ordinance in question. 473 U. S., at 447–450. The Court’s
reasoning was that the city’s purported justifications for the ordinance
made no sense in light of how the city treated other groups similarly situ-
ated in relevant respects. Although the group home for the mentally re-
tarded was required to obtain a special use permit, apartment houses,
other multiple-family dwellings, retirement homes, nursing homes, sani-
tariums, hospitals, boarding houses, fraternity and sorority houses, and
dormitories were not subject to the ordinance. See ibid.
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to act on the basis of those differences does not give rise to
a constitutional violation. Id., at 441. “Such a classification
cannot run afoul of the Equal Protection Clause if there is
a rational relationship between the disparity of treatment
and some legitimate governmental purpose.” Heller v. Doe,
509 U. S. 312, 320 (1993) (citing Nordlinger v. Hahn, 505
U. S. 1 (1992); New Orleans v. Dukes, 427 U. S. 297, 303 (1976)
(per curiam)). Moreover, the State need not articulate its
reasoning at the moment a particular decision is made.
Rather, the burden is upon the challenging party to negative
“ ‘any reasonably conceivable state of facts that could provide
a rational basis for the classification.’ ” Heller, supra, at 320
(quoting FCC v. Beach Communications, Inc., 508 U. S. 307,
313 (1993)).
Justice Breyer suggests that Cleburne stands for the

broad proposition that state decisionmaking reflecting “nega-
tive attitudes” or “fear” necessarily runs afoul of the Four-
teenth Amendment. See post, at 382 (dissenting opinion)
(quoting Cleburne, 473 U. S., at 448). Although such biases
may often accompany irrational (and therefore unconstitu-
tional) discrimination, their presence alone does not a consti-
tutional violation make. As we noted in Cleburne: “[M]ere
negative attitudes, or fear, unsubstantiated by factors which
are properly cognizable in a zoning proceeding, are not per-
missible bases for treating a home for the mentally retarded
differently . . . .” Id., at 448 (emphases added). This lan-
guage, read in context, simply states the unremarkable and
widely acknowledged tenet of this Court’s equal protection
jurisprudence that state action subject to rational-basis scru-
tiny does not violate the Fourteenth Amendment when it
“rationally furthers the purpose identified by the State.”
Massachusetts Bd. of Retirement v. Murgia, 427 U. S. 307,
314 (1976) (per curiam).

Thus, the result of Cleburne is that States are not required
by the Fourteenth Amendment to make special accommoda-
tions for the disabled, so long as their actions toward such
individuals are rational. They could quite hardheadedly—
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and perhaps hardheartedly—hold to job-qualification re-
quirements which do not make allowance for the disabled.
If special accommodations for the disabled are to be required,
they have to come from positive law and not through the
Equal Protection Clause.5

III

Once we have determined the metes and bounds of the
constitutional right in question, we examine whether Con-
gress identified a history and pattern of unconstitutional em-
ployment discrimination by the States against the disabled.
Just as § 1 of the Fourteenth Amendment applies only to
actions committed “under color of state law,” Congress’ § 5
authority is appropriately exercised only in response to
state transgressions. See Florida Prepaid, 527 U. S., at
640 (“It is this conduct then—unremedied patent infringe-
ment by the States—that must give rise to the Fourteenth
Amendment violation that Congress sought to redress in the
Patent Remedy Act”); Kimel, 528 U. S., at 89 (“Congress
never identified any pattern of age discrimination by the
States, much less any discrimination whatsoever that rose
to the level of constitutional violation”). The legislative rec-
ord of the ADA, however, simply fails to show that Congress
did in fact identify a pattern of irrational state discrimination
in employment against the disabled.

Respondents contend that the inquiry as to unconsti-
tutional discrimination should extend not only to States
themselves, but to units of local governments, such as cities
and counties. All of these, they say, are “state actors” for

5 It is worth noting that by the time that Congress enacted the ADA in
1990, every State in the Union had enacted such measures. At least one
Member of Congress remarked that “this is probably one of the few times
where the States are so far out in front of the Federal Government, it’s
not funny.” Hearing on Discrimination Against Cancer Victims and the
Handicapped before the Subcommittee on Employment Opportunities of
the House Committee on Education and Labor, 100th Cong., 1st Sess., 5
(1987). A number of these provisions, however, did not go as far as the
ADA did in requiring accommodation.
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purposes of the Fourteenth Amendment. Brief for Re-
spondents 8. This is quite true, but the Eleventh Amend-
ment does not extend its immunity to units of local gov-
ernment. See Lincoln County v. Luning, 133 U. S. 529, 530
(1890). These entities are subject to private claims for dam-
ages under the ADA without Congress’ ever having to rely
on § 5 of the Fourteenth Amendment to render them so.
It would make no sense to consider constitutional violations
on their part, as well as by the States themselves, when only
the States are the beneficiaries of the Eleventh Amendment.

Congress made a general finding in the ADA that “histori-
cally, society has tended to isolate and segregate individuals
with disabilities, and, despite some improvements, such
forms of discrimination against individuals with disabilities
continue to be a serious and pervasive social problem.” 42
U. S. C. § 12101(a)(2). The record assembled by Congress in-
cludes many instances to support such a finding. But the
great majority of these incidents do not deal with the activi-
ties of States.

Respondents in their brief cite half a dozen examples from
the record that did involve States. A department head at
the University of North Carolina refused to hire an applicant
for the position of health administrator because he was blind;
similarly, a student at a state university in South Dakota was
denied an opportunity to practice teach because the dean at
that time was convinced that blind people could not teach in
public schools. A microfilmer at the Kansas Department of
Transportation was fired because he had epilepsy; deaf work-
ers at the University of Oklahoma were paid a lower salary
than those who could hear. The Indiana State Personnel Of-
fice informed a woman with a concealed disability that she
should not disclose it if she wished to obtain employment.6

6 The record does show that some States, adopting the tenets of the
eugenics movement of the early part of this century, required extreme
measures such as sterilization of persons suffering from hereditary mental
disease. These laws were upheld against constitutional attack 70 years
ago in Buck v. Bell, 274 U. S. 200 (1927). But there is no indication that
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Several of these incidents undoubtedly evidence an un-
willingness on the part of state officials to make the sort
of accommodations for the disabled required by the ADA.
Whether they were irrational under our decision in Cleburne
is more debatable, particularly when the incident is de-
scribed out of context. But even if it were to be determined
that each incident upon fuller examination showed unconsti-
tutional action on the part of the State, these incidents taken
together fall far short of even suggesting the pattern of un-
constitutional discrimination on which § 5 legislation must
be based. See Kimel, supra, at 89–91; City of Boerne, 521
U. S., at 530–531. Congress, in enacting the ADA, found
that “some 43,000,000 Americans have one or more physical
or mental disabilities.” 42 U. S. C. § 12101(a)(1). In 1990,
the States alone employed more than 4.5 million people.
U. S. Dept. of Commerce, Bureau of Census, Statistical Ab-
stract of the United States 338 (119th ed. 1999) (Table 534).
It is telling, we think, that given these large numbers,
Congress assembled only such minimal evidence of uncon-
stitutional state discrimination in employment against the
disabled.
Justice Breyer maintains that Congress applied Title I

of the ADA to the States in response to a host of incidents
representing unconstitutional state discrimination in em-
ployment against persons with disabilities. A close review
of the relevant materials, however, undercuts that conclu-
sion. Justice Breyer’s Appendix C consists not of legis-
lative findings, but of unexamined, anecdotal accounts of
“adverse, disparate treatment by state officials.” Post, at
379. Of course, as we have already explained, “adverse, dis-
parate treatment” often does not amount to a constitutional
violation where rational-basis scrutiny applies. These ac-
counts, moreover, were submitted not directly to Congress
but to the Task Force on the Rights and Empowerment of

any State had persisted in requiring such harsh measures as of 1990 when
the ADA was adopted.
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Americans with Disabilities, which made no findings on the
subject of state discrimination in employment.7 See the
Task Force’s Report entitled From ADA to Empowerment
(Oct. 12, 1990). And, had Congress truly understood this
information as reflecting a pattern of unconstitutional be-
havior by the States, one would expect some mention of that
conclusion in the Act’s legislative findings. There is none.
See 42 U. S. C. § 12101. Although Justice Breyer would
infer from Congress’ general conclusions regarding societal
discrimination against the disabled that the States had like-
wise participated in such action, post, at 378, the House
and Senate committee reports on the ADA flatly contradict
this assertion. After describing the evidence presented to
the Senate Committee on Labor and Human Resources and
its subcommittee (including the Task Force Report upon
which the dissent relies), the Committee’s Report reached,
among others, the following conclusion: “Discrimination still
persists in such critical areas as employment in the pri-
vate sector, public accommodations, public services, trans-
portation, and telecommunications.” S. Rep. No. 101–116,
p. 6 (1989) (emphasis added). The House Committee on Edu-
cation and Labor, addressing the ADA’s employment provi-
sions, reached the same conclusion: “[A]fter extensive review
and analysis over a number of Congressional sessions, . . .
there exists a compelling need to establish a clear and com-
prehensive Federal prohibition of discrimination on the basis
of disability in the areas of employment in the private
sector, public accommodations, public services, transporta-

7 Only a small fraction of the anecdotes Justice Breyer identifies in
his Appendix C relate to state discrimination against the disabled in em-
ployment. At most, somewhere around 50 of these allegations describe
conduct that could conceivably amount to constitutional violations by the
States, and most of them are so general and brief that no firm conclusion
can be drawn. The overwhelming majority of these accounts pertain to
alleged discrimination by the States in the provision of public services and
public accommodations, which areas are addressed in Titles II and III of
the ADA.
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tion, and telecommunications.” H. R. Rep. No. 101–485,
pt. 2, p. 28 (1990) (emphasis added). Thus, not only is the
inference Justice Breyer draws unwarranted, but there
is also strong evidence that Congress’ failure to mention
States in its legislative findings addressing discrimination
in employment reflects that body’s judgment that no pattern
of unconstitutional state action had been documented.

Even were it possible to squeeze out of these examples
a pattern of unconstitutional discrimination by the States,
the rights and remedies created by the ADA against the
States would raise the same sort of concerns as to congru-
ence and proportionality as were found in City of Boerne,
supra. For example, whereas it would be entirely rational
(and therefore constitutional) for a state employer to con-
serve scarce financial resources by hiring employees who
are able to use existing facilities, the ADA requires em-
ployers to “mak[e] existing facilities used by employees read-
ily accessible to and usable by individuals with disabilities.”
42 U. S. C. §§ 12112(5)(B), 12111(9). The ADA does except
employers from the “reasonable accommodatio[n]” require-
ment where the employer “can demonstrate that the accom-
modation would impose an undue hardship on the operation
of the business of such covered entity.” § 12112(b)(5)(A).
However, even with this exception, the accommodation duty
far exceeds what is constitutionally required in that it makes
unlawful a range of alternative responses that would be rea-
sonable but would fall short of imposing an “undue burden”
upon the employer. The Act also makes it the employer’s
duty to prove that it would suffer such a burden, instead of
requiring (as the Constitution does) that the complaining
party negate reasonable bases for the employer’s decision.
See ibid.

The ADA also forbids “utilizing standards, criteria, or
methods of administration” that disparately impact the dis-
abled, without regard to whether such conduct has a rational
basis. § 12112(b)(3)(A). Although disparate impact may be
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relevant evidence of racial discrimination, see Washington
v. Davis, 426 U. S. 229, 239 (1976), such evidence alone is
insufficient even where the Fourteenth Amendment subjects
state action to strict scrutiny. See, e. g., ibid. (“[O]ur cases
have not embraced the proposition that a law or other official
act, without regard to whether it reflects a racially discrimi-
natory purpose, is unconstitutional solely because it has a
racially disproportionate impact”).

The ADA’s constitutional shortcomings are apparent when
the Act is compared to Congress’ efforts in the Voting Rights
Act of 1965 to respond to a serious pattern of constitutional
violations. In South Carolina v. Katzenbach, 383 U. S. 301
(1966), we considered whether the Voting Rights Act was
“appropriate” legislation to enforce the Fifteenth Amend-
ment’s protection against racial discrimination in voting.
Concluding that it was a valid exercise of Congress’ enforce-
ment power under § 2 of the Fifteenth Amendment,8 we
noted that “[b]efore enacting the measure, Congress ex-
plored with great care the problem of racial discrimination
in voting.” Id., at 308.

In that Act, Congress documented a marked pattern of
unconstitutional action by the States. State officials, Con-
gress found, routinely applied voting tests in order to ex-
clude African-American citizens from registering to vote.
See id., at 312. Congress also determined that litigation
had proved ineffective and that there persisted an other-
wise inexplicable 50-percentage-point gap in the registration
of white and African-American voters in some States. See
id., at 313. Congress’ response was to promulgate in the
Voting Rights Act a detailed but limited remedial scheme
designed to guarantee meaningful enforcement of the Fif-
teenth Amendment in those areas of the Nation where abun-
dant evidence of States’ systematic denial of those rights
was identified.

8 Section 2 of the Fifteenth Amendment is virtually identical to § 5 of
the Fourteenth Amendment.
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The contrast between this kind of evidence, and the evi-
dence that Congress considered in the present case, is stark.
Congressional enactment of the ADA represents its judg-
ment that there should be a “comprehensive national man-
date for the elimination of discrimination against individuals
with disabilities.” 42 U. S. C. § 12101(b)(1). Congress is the
final authority as to desirable public policy, but in order to
authorize private individuals to recover money damages
against the States, there must be a pattern of discrimination
by the States which violates the Fourteenth Amendment,
and the remedy imposed by Congress must be congruent and
proportional to the targeted violation. Those requirements
are not met here, and to uphold the Act’s application to
the States would allow Congress to rewrite the Fourteenth
Amendment law laid down by this Court in Cleburne.9 Sec-
tion 5 does not so broadly enlarge congressional authority.
The judgment of the Court of Appeals is therefore

Reversed.

Justice Kennedy, with whom Justice O’Connor joins,
concurring.

Prejudice, we are beginning to understand, rises not from
malice or hostile animus alone. It may result as well from
insensitivity caused by simple want of careful, rational re-
flection or from some instinctive mechanism to guard against
people who appear to be different in some respects from
ourselves. Quite apart from any historical documentation,

9 Our holding here that Congress did not validly abrogate the States’
sovereign immunity from suit by private individuals for money damages
under Title I does not mean that persons with disabilities have no federal
recourse against discrimination. Title I of the ADA still prescribes
standards applicable to the States. Those standards can be enforced by
the United States in actions for money damages, as well as by private
individuals in actions for injunctive relief under Ex parte Young, 209 U. S.
123 (1908). In addition, state laws protecting the rights of persons with
disabilities in employment and other aspects of life provide independent
avenues of redress. See n. 5, supra.
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knowledge of our own human instincts teaches that persons
who find it difficult to perform routine functions by reason
of some mental or physical impairment might at first seem
unsettling to us, unless we are guided by the better angels
of our nature. There can be little doubt, then, that persons
with mental or physical impairments are confronted with
prejudice which can stem from indifference or insecurity as
well as from malicious ill will.

One of the undoubted achievements of statutes designed
to assist those with impairments is that citizens have an
incentive, flowing from a legal duty, to develop a better
understanding, a more decent perspective, for accepting
persons with impairments or disabilities into the larger
society. The law works this way because the law can be a
teacher. So I do not doubt that the Americans with Dis-
abilities Act of 1990 will be a milestone on the path to a more
decent, tolerant, progressive society.

It is a question of quite a different order, however, to say
that the States in their official capacities, the States as gov-
ernmental entities, must be held in violation of the Con-
stitution on the assumption that they embody the miscon-
ceived or malicious perceptions of some of their citizens.
It is a most serious charge to say a State has engaged in a
pattern or practice designed to deny its citizens the equal
protection of the laws, particularly where the accusation
is based not on hostility but instead on the failure to act
or the omission to remedy. States can, and do, stand apart
from the citizenry. States act as neutral entities, ready to
take instruction and to enact laws when their citizens so
demand. The failure of a State to revise policies now seen
as incorrect under a new understanding of proper policy does
not always constitute the purposeful and intentional action
required to make out a violation of the Equal Protection
Clause. See Washington v. Davis, 426 U. S. 229 (1976).

For the reasons explained by the Court, an equal pro-
tection violation has not been shown with respect to the
several States in this case. If the States had been trans-
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gressing the Fourteenth Amendment by their mistreatment
or lack of concern for those with impairments, one would
have expected to find in decisions of the courts of the States
and also the courts of the United States extensive litigation
and discussion of the constitutional violations. This con-
firming judicial documentation does not exist. That there
is a new awareness, a new consciousness, a new commitment
to better treatment of those disadvantaged by mental or
physical impairments does not establish that an absence of
state statutory correctives was a constitutional violation.

It must be noted, moreover, that what is in question is not
whether the Congress, acting pursuant to a power granted to
it by the Constitution, can compel the States to act. What
is involved is only the question whether the States can be
subjected to liability in suits brought not by the Federal
Government (to which the States have consented, see Alden
v. Maine, 527 U. S. 706, 755 (1999)), but by private persons
seeking to collect moneys from the state treasury without
the consent of the State. The predicate for money damages
against an unconsenting State in suits brought by private
persons must be a federal statute enacted upon the docu-
mentation of patterns of constitutional violations committed
by the State in its official capacity. That predicate, for rea-
sons discussed here and in the decision of the Court, has
not been established. With these observations, I join the
Court’s opinion.

Justice Breyer, with whom Justice Stevens, Justice
Souter, and Justice Ginsburg join, dissenting.

Reviewing the congressional record as if it were an ad-
ministrative agency record, the Court holds the statutory
provision before us, 42 U. S. C. § 12202, unconstitutional.
The Court concludes that Congress assembled insufficient
evidence of unconstitutional discrimination, ante, at 370,
that Congress improperly attempted to “rewrite” the law we
established in Cleburne v. Cleburne Living Center, Inc., 473
U. S. 432 (1985), ante, at 374, and that the law is not suffi-
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ciently tailored to address unconstitutional discrimination,
ante, at 372–373.

Section 5, however, grants Congress the “power to enforce,
by appropriate legislation,” the Fourteenth Amendment’s
equal protection guarantee. U. S. Const., Amdt. 14, § 5.
As the Court recognizes, state discrimination in employ-
ment against persons with disabilities might “ ‘run afoul of
the Equal Protection Clause’ ” where there is no “ ‘rational
relationship between the disparity of treatment and some
legitimate governmental purpose.’ ” Ante, at 367 (quoting
Heller v. Doe, 509 U. S. 312, 320 (1993)). See also Cleburne
v. Cleburne Living Center, Inc., supra, at 440 (stating that
the Court will sustain a classification if it is “rationally re-
lated to a legitimate state interest”). In my view, Congress
reasonably could have concluded that the remedy before us
constitutes an “appropriate” way to enforce this basic equal
protection requirement. And that is all the Constitution
requires.

I

The Court says that its primary problem with this statu-
tory provision is one of legislative evidence. It says that
“Congress assembled only . . . minimal evidence of unconsti-
tutional state discrimination in employment.” Ante, at 370.
In fact, Congress compiled a vast legislative record docu-
menting “ ‘massive, society-wide discrimination’ ” against
persons with disabilities. S. Rep. No. 101–116, pp. 8–9
(1989) (quoting testimony of Justin Dart, chairperson of the
Task Force on the Rights and Empowerment of Americans
with Disabilities). In addition to the information presented
at 13 congressional hearings (see Appendix A, infra), and its
own prior experience gathered over 40 years during which
it contemplated and enacted considerable similar legislation
(see Appendix B, infra), Congress created a special task
force to assess the need for comprehensive legislation. That
task force held hearings in every State, attended by more
than 30,000 people, including thousands who had experi-
enced discrimination first hand. See From ADA to Em-
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powerment, Task Force on the Rights and Empowerment of
Americans with Disabilities 16 (Oct. 12, 1990) (hereinafter
Task Force Report). The task force hearings, Congress’
own hearings, and an analysis of “census data, national polls,
and other studies” led Congress to conclude that “people
with disabilities, as a group, occupy an inferior status in our
society, and are severely disadvantaged socially, vocationally,
economically, and educationally.” 42 U. S. C. § 12101(a)(6).
As to employment, Congress found that “[t]wo-thirds of all
disabled Americans between the age of 16 and 64 [were] not
working at all,” even though a large majority wanted to, and
were able to, work productively. S. Rep. No. 101–116, at 9.
And Congress found that this discrimination flowed in sig-
nificant part from “stereotypic assumptions” as well as “pur-
poseful unequal treatment.” 42 U. S. C. § 12101(a)(7).

The powerful evidence of discriminatory treatment
throughout society in general, including discrimination by
private persons and local governments, implicates state
governments as well, for state agencies form part of that
same larger society. There is no particular reason to believe
that they are immune from the “stereotypic assumptions”
and pattern of “purposeful unequal treatment” that Con-
gress found prevalent. The Court claims that it “make[s]
no sense” to take into consideration constitutional violations
committed by local governments. Ante, at 369. But the
substantive obligation that the Equal Protection Clause cre-
ates applies to state and local governmental entities alike.
E. g., Richmond v. J. A. Croson Co., 488 U. S. 469 (1989).
Local governments often work closely with, and under the
supervision of, state officials, and in general, state and local
government employers are similarly situated. Nor is deter-
mining whether an apparently “local” entity is entitled to
Eleventh Amendment immunity as simple as the majority
suggests—it often requires a “ ‘detailed examination of the
relevant provisions of [state] law.’ ” Regents of Univ. of Cal.
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v. Doe, 519 U. S. 425, 430, n. 6 (1997) (quoting Moor v. County
of Alameda, 411 U. S. 693, 719–721 (1973)).

In any event, there is no need to rest solely upon evidence
of discrimination by local governments or general societal
discrimination. There are roughly 300 examples of discrimi-
nation by state governments themselves in the legislative
record. See, e. g., Appendix C, infra. I fail to see how this
evidence “fall[s] far short of even suggesting the pattern of
unconstitutional discrimination on which § 5 legislation must
be based.” Ante, at 370.

The congressionally appointed task force collected numer-
ous specific examples, provided by persons with disabilities
themselves, of adverse, disparate treatment by state officials.
They reveal, not what the Court describes as “half a dozen”
instances of discrimination, ante, at 369, but hundreds of in-
stances of adverse treatment at the hands of state officials—
instances in which a person with a disability found it im-
possible to obtain a state job, to retain state employment,
to use the public transportation that was readily available to
others in order to get to work, or to obtain a public educa-
tion, which is often a prerequisite to obtaining employment.
State-imposed barriers also frequently made it difficult or
impossible for people to vote, to enter a public building, to
access important government services, such as calling for
emergency assistance, and to find a place to live due to a
pattern of irrational zoning decisions similar to the discrimi-
nation that we held unconstitutional in Cleburne, 473 U. S.,
at 448. See Appendix C, infra.

As the Court notes, those who presented instances of dis-
crimination rarely provided additional, independent evidence
sufficient to prove in court that, in each instance, the dis-
crimination they suffered lacked justification from a judicial
standpoint. Ante, at 370 (stating that instances of dis-
crimination are “described out of context”). Perhaps this
explains the Court’s view that there is “minimal evidence
of unconstitutional state discrimination.” Ibid. But a leg-
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islature is not a court of law. And Congress, unlike courts,
must, and does, routinely draw general conclusions—for ex-
ample, of likely motive or of likely relationship to legitimate
need—from anecdotal and opinion-based evidence of this
kind, particularly when the evidence lacks strong refutation.
See Task Force Report 16, 20 (task force “met many times
with significant representatives of groups opposed to [the]
ADA,” and as to the general public, although the task force
received “about 2,000 letters” in support of the ADA, there
was only “one letter in opposition”); S. Rep. No. 101–116,
at 10 (summarizing testimony that many reasonable accom-
modations cost “less than $50,” and the expense of others,
such as hiring employees who can interpret for the deaf, is
“frequently exaggerated”). In reviewing § 5 legislation, we
have never required the sort of extensive investigation of
each piece of evidence that the Court appears to contemplate.
Compare ante, at 370–371, with Katzenbach v. Morgan, 384
U. S. 641, 652–656 (1966) (asking whether Congress’ likely
conclusions were reasonable, not whether there was ade-
quate evidentiary support in the record). Nor has the Court
traditionally required Congress to make findings as to state
discrimination, or to break down the record evidence, cate-
gory by category. Compare ante, at 371–372 (noting state-
ments in two congressional Reports that mentioned state
discrimination in public services and transportation but
not in employment), with Morgan, supra, at 654 (considering
what Congress “might” have concluded); 384 U. S., at 652
(holding that likely discrimination against Puerto Ricans in
areas other than voting supported statute abolishing literacy
test as qualification for voting).

Regardless, Congress expressly found substantial unjus-
tified discrimination against persons with disabilities. 42
U. S. C. § 12101(9) (finding a pattern of “unnecessary dis-
crimination and prejudice” that “costs the United States
billions of dollars in unnecessary expenses resulting from
dependency and nonproductivity” (emphasis added)). See
also 2 Legislative History of the Americans with Disabilities
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Act (Leg. Hist.) (Committee Print compiled for the House
Committee on Education and Labor), Ser. No. 102–B, p. 1620
(1990) (testimony of Arlene B. Mayerson) (describing “un-
justifiable and discriminatory loss of job opportunities”);
id., at 1623 (citing study showing “ ‘strong evidence that em-
ployers’ fears of low performance among disabled workers
are unjustified’ ”). Moreover, it found that such discrimina-
tion typically reflects “stereotypic assumptions” or “purpose-
ful unequal treatment.” 42 U. S. C. § 12101(7). See also 2
Leg. Hist. 1622 (testimony of Arlene B. Mayerson) (“Out-
moded stereotypes whether manifested in medical or other
job ‘requirements’ that are unrelated to the successful per-
formance of the job, or in decisions based on the generalized
perceptions of supervisors and hiring personnel, have ex-
cluded many disabled people from jobs for which they are
qualified”). In making these findings, Congress followed
our decision in Cleburne, which established that not only dis-
crimination against persons with disabilities that rests upon
“ ‘a bare . . . desire to harm a politically unpopular group,’ ”
473 U. S., at 447 (quoting Department of Agriculture v. Mo-
reno, 413 U. S. 528, 534 (1973) (omission in Cleburne)), vio-
lates the Fourteenth Amendment, but also discrimination
that rests solely upon “negative attitude[s],” “fea[r],” 473
U. S., at 448, or “irrational prejudice,” id., at 450. Adverse
treatment that rests upon such motives is unjustified dis-
crimination in Cleburne’s terms.

The evidence in the legislative record bears out Congress’
finding that the adverse treatment of persons with disabili-
ties was often arbitrary or invidious in this sense, and thus
unjustified. For example, one study that was before Con-
gress revealed that “most . . . governmental agencies in [one
State] discriminated in hiring against job applicants for an
average period of five years after treatment for cancer,”
based in part on coworkers’ misguided belief that “cancer is
contagious.” 2 Leg. Hist. 1619–1620 (testimony of Arlene
B. Mayerson). A school inexplicably refused to exempt a
deaf teacher, who taught at a school for the deaf, from a
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“listening skills” requirement. Government’s Lodging 1503.
A State refused to hire a blind employee as director of an
agency for the blind—even though he was the most qualified
applicant. Id., at 974. Certain state agencies apparently
had general policies against hiring or promoting persons
with disabilities. Id., at 1159, 1577. A zoo turned away
children with Downs Syndrome “because [the zookeeper]
feared they would upset the chimpanzees.” S. Rep. No. 101–
116, at 7. There were reports of numerous zoning decisions
based upon “negative attitudes” or “fear,” Cleburne, supra,
at 448, such as a zoning board that denied a permit for an
obviously pretextual reason after hearing arguments that
a facility would house “ ‘deviants’ ” who needed “ ‘room to
roam,’ ” Government’s Lodging 1068. A complete listing of
the hundreds of examples of discrimination by state and local
governments that were submitted to the task force is set
forth in Appendix C, infra. Congress could have reasonably
believed that these examples represented signs of a wide-
spread problem of unconstitutional discrimination.

II

The Court’s failure to find sufficient evidentiary support
may well rest upon its decision to hold Congress to a strict,
judicially created evidentiary standard, particularly in re-
spect to lack of justification. Justice Kennedy’s empirical
conclusion—which rejects that of Congress—rests heavily
upon his failure to find “extensive litigation and discus-
sion of the constitutional violations,” in “the courts of the
United States.” Ante, at 376 (concurring opinion) (emphasis
added). And the Court itself points out that, when economic
or social legislation is challenged in court as irrational, hence
unconstitutional, the “burden is upon the challenging party
to negative any reasonably conceivable state of facts that
could provide a rational basis for the classification.” Ante,
at 367 (internal quotation marks omitted). Or as Justice
Brandeis, writing for the Court, put the matter many years
ago, “ ‘if any state of facts reasonably can be conceived that
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would sustain’ ” challenged legislation, then “ ‘there is a pre-
sumption of the existence of that state of facts, and one who
assails the classification must carry the burden of show-
ing . . . that the action is arbitrary.’ ” Pacific States Box
& Basket Co. v. White, 296 U. S. 176, 185 (1935) (quoting
Borden’s Farm Products Co. v. Baldwin, 293 U. S. 194, 209
(1934)). Imposing this special “burden” upon Congress, the
Court fails to find in the legislative record sufficient indica-
tion that Congress has “negative[d]” the presumption that
state action is rationally related to a legitimate objective.
Ante, at 367.

The problem with the Court’s approach is that neither
the “burden of proof” that favors States nor any other rule
of restraint applicable to judges applies to Congress when
it exercises its § 5 power. “Limitations stemming from the
nature of the judicial process . . . have no application to
Congress.” Oregon v. Mitchell, 400 U. S. 112, 248 (1970)
(Brennan, White, and Marshall, JJ., concurring in part and
dissenting in part). Rational-basis review—with its pre-
sumptions favoring constitutionality—is “a paradigm of judi-
cial restraint.” FCC v. Beach Communications, Inc., 508
U. S. 307, 314 (1993) (emphasis added). And the Congress
of the United States is not a lower court.

Indeed, the Court in Cleburne drew this very institutional
distinction. We emphasized that “courts have been very re-
luctant, as they should be in our federal system and with our
respect for the separation of powers, to closely scrutinize
legislative choices.” 473 U. S., at 441. Our invocation of
judicial deference and respect for Congress was based on the
fact that “[§ ]5 of the [Fourteenth] Amendment empowers
Congress to enforce [the equal protection] mandate.” Id.,
at 439 (emphasis added). Indeed, we made clear that the
absence of a contrary congressional finding was critical to
our decision to apply mere rational-basis review to disability
discrimination claims—a “congressional direction” to apply
a more stringent standard would have been “controlling.”
Ibid. See also Washington v. Davis, 426 U. S. 229, 248
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(1976) (refusing to invalidate a law based on the Equal Pro-
tection Clause because a disparate-impact standard “should
await legislative prescription”). Cf. Mitchell, supra, at 284
(Stewart, J., concurring in part and dissenting in part) (“Con-
gress may paint with a much broader brush than may this
Court, which must confine itself to the judicial function of
deciding individual cases and controversies upon individual
records”). In short, the Court’s claim that “to uphold the
Act’s application to the States would allow Congress to re-
write the Fourteenth Amendment law laid down by this
Court in Cleburne,” ante, at 374, is repudiated by Cleburne
itself.

There is simply no reason to require Congress, seeking to
determine facts relevant to the exercise of its § 5 authority,
to adopt rules or presumptions that reflect a court’s insti-
tutional limitations. Unlike courts, Congress can readily
gather facts from across the Nation, assess the magnitude
of a problem, and more easily find an appropriate remedy.
Cf. Cleburne, supra, at 442–443 (addressing the problems
of the “large and diversified group” of persons with disabili-
ties “is a difficult and often a technical matter, very much a
task for legislators guided by qualified professionals and not
by the perhaps ill-informed opinions of the judiciary”). Un-
like courts, Congress directly reflects public attitudes and
beliefs, enabling Congress better to understand where, and
to what extent, refusals to accommodate a disability amount
to behavior that is callous or unreasonable to the point of
lacking constitutional justification. Unlike judges, Members
of Congress can directly obtain information from constit-
uents who have firsthand experience with discrimination and
related issues.

Moreover, unlike judges, Members of Congress are elected.
When the Court has applied the majority’s burden of proof
rule, it has explained that we, i. e., the courts, do not “ ‘sit
as a superlegislature to judge the wisdom or desirability of
legislative policy determinations.’ ” Heller, 509 U. S., at 319
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(quoting New Orleans v. Dukes, 427 U. S. 297, 303 (1976)
(per curiam)). To apply a rule designed to restrict courts
as if it restricted Congress’ legislative power is to stand
the underlying principle—a principle of judicial restraint—
on its head. But without the use of this burden of proof
rule or some other unusually stringent standard of review,
it is difficult to see how the Court can find the legislative
record here inadequate. Read with a reasonably favor-
able eye, the record indicates that state governments sub-
jected those with disabilities to seriously adverse, disparate
treatment. And Congress could have found, in a significant
number of instances, that this treatment violated the sub-
stantive principles of justification—shorn of their judicial-
restraint-related presumptions—that this Court recognized
in Cleburne.

III

The Court argues in the alternative that the statute’s
damages remedy is not “congruent” with and “proportional”
to the equal protection problem that Congress found. Ante,
at 374 (citing City of Boerne v. Flores, 521 U. S. 507, 520
(1997)). The Court suggests that the Act’s “reasonable ac-
commodation” requirement, 42 U. S. C. § 12112(b)(5)(A), and
disparate-impact standard, § 12112(b)(3)(A), “far excee[d]
what is constitutionally required.” Ante, at 372. But we
have upheld disparate-impact standards in contexts where
they were not “constitutionally required.” Compare Griggs
v. Duke Power Co., 401 U. S. 424, 432 (1971), with Washing-
ton, supra, at 239, and City of Rome v. United States, 446
U. S. 156, 172–173 (1980), with Mobile v. Bolden, 446 U. S.
55, 62 (1980) (plurality opinion).

And what is wrong with a remedy that, in response to
unreasonable employer behavior, requires an employer to
make accommodations that are reasonable? Of course, what
is “reasonable” in the statutory sense and what is “unreason-
able” in the constitutional sense might differ. In other
words, the requirement may exceed what is necessary to
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avoid a constitutional violation. But it is just that power—
the power to require more than the minimum—that § 5
grants to Congress, as this Court has repeatedly confirmed.
As long ago as 1880, the Court wrote that § 5 “brought
within the domain of congressional power” whatever “tends
to enforce submission” to its “prohibitions” and “to secure to
all persons . . . the equal protection of the laws.” Ex parte
Virginia, 100 U. S. 339, 346 (1880). More recently, the Court
added that § 5’s “draftsmen sought to grant to Congress, by
a specific provision applicable to the Fourteenth Amend-
ment, the same broad powers expressed in the Necessary
and Proper Clause, Art. I, § 8, cl. 18.” Morgan, 384 U. S.,
at 650 (citing McCulloch v. Maryland, 4 Wheat. 316, 421
(1819)).

In keeping with these principles, the Court has said that
“[i]t is not for us to review the congressional resolution of . . .
the various conflicting considerations—the risk or pervasive-
ness of the discrimination in governmental services . . . ,
the adequacy or availability of alternative remedies, and the
nature and significance of the state interests that would be
affected.” 384 U. S., at 653. “It is enough that we be able
to perceive a basis upon which the Congress might resolve
the conflict as it did.” Ibid. See also South Carolina v.
Katzenbach, 383 U. S. 301, 324 (1966) (interpreting the simi-
larly worded Enforcement Clause of the Fifteenth Amend-
ment to permit Congress to use “any rational means to effec-
tuate the constitutional prohibition”). Nothing in the words
“reasonable accommodation” suggests that the requirement
has no “tend[ency] to enforce” the Equal Protection Clause,
Ex parte Virginia, supra, at 346, that it is an irrational way
to achieve the objective, Katzenbach, supra, at 324, that it
would fall outside the scope of the Necessary and Proper
Clause, Morgan, supra, at 650, or that it somehow other-
wise exceeds the bounds of the “appropriate,” U. S. Const.,
Amdt. 14, § 5.

The Court’s more recent cases have professed to follow the
longstanding principle of deference to Congress. See Kimel
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v. Florida Bd. of Regents, 528 U. S. 62, 81 (2000) (“Congress’
§ 5 power is not confined to the enactment of legislation
that merely parrots the precise wording of the Fourteenth
Amendment.” Rather, Congress can prohibit a “somewhat
broader swath of conduct, including that which is not itself
forbidden by the Amendment’s text”); Florida Prepaid Post-
secondary Ed. Expense Bd. v. College Savings Bank, 527
U. S. 627, 639 (1999) (“ ‘Congress must have wide latitude’ ”)
(quoting City of Boerne, supra, at 519–520); City of Boerne,
supra, at 528 (reaffirming Morgan); 521 U. S., at 536 (Con-
gress’ “conclusions are entitled to much deference”). And
even today, the Court purports to apply, not to depart from,
these standards. Ante, at 365. But the Court’s analysis
and ultimate conclusion deprive its declarations of practical
significance. The Court ‘sounds the word of promise to the
ear but breaks it to the hope.’

IV

The Court’s harsh review of Congress’ use of its § 5 power
is reminiscent of the similar (now-discredited) limitation that
it once imposed upon Congress’ Commerce Clause power.
Compare Carter v. Carter Coal Co., 298 U. S. 238 (1936), with
United States v. Darby, 312 U. S. 100, 123 (1941) (rejecting
Carter Coal’s rationale). I could understand the legal basis
for such review were we judging a statute that discriminated
against those of a particular race or gender, see United
States v. Virginia, 518 U. S. 515 (1996), or a statute that
threatened a basic constitutionally protected liberty such as
free speech, see Reno v. American Civil Liberties Union,
521 U. S. 844 (1997); see also Post & Siegel, Equal Protection
by Law: Federal Antidiscrimination Legislation After Mor-
rison and Kimel, 110 Yale L. J. 441, 477 (2000) (stating that
the Court’s recent review of § 5 legislation appears to ap-
proach strict scrutiny); 1 L. Tribe, American Constitutional
Law § 5–16, p. 959 (3d ed. 2000) (same). The legislation
before us, however, does not discriminate against anyone,
nor does it pose any threat to basic liberty. And it is diffi-
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cult to understand why the Court, which applies “minimum
‘rational-basis’ review” to statutes that burden persons with
disabilities, ante, at 366, subjects to far stricter scrutiny a
statute that seeks to help those same individuals.

I recognize nonetheless that this statute imposes a burden
upon States in that it removes their Eleventh Amendment
protection from suit, thereby subjecting them to potential
monetary liability. Rules for interpreting § 5 that would
provide States with special protection, however, run counter
to the very object of the Fourteenth Amendment. By its
terms, that Amendment prohibits States from denying their
citizens equal protection of the laws. U. S. Const., Amdt. 14,
§ 1. Hence “principles of federalism that might otherwise
be an obstacle to congressional authority are necessarily
overridden by the power to enforce the Civil War Amend-
ments ‘by appropriate legislation.’ Those Amendments
were specifically designed as an expansion of federal power
and an intrusion on state sovereignty.” City of Rome, 446
U. S., at 179. See also Fitzpatrick v. Bitzer, 427 U. S. 445,
456 (1976); Ex parte Virginia, supra, at 345. And, ironi-
cally, the greater the obstacle the Eleventh Amendment
poses to the creation by Congress of the kind of remedy at
issue here—the decentralized remedy of private damages ac-
tions—the more Congress, seeking to cure important na-
tional problems, such as the problem of disability discrimina-
tion before us, will have to rely on more uniform remedies,
such as federal standards and court injunctions, 42 U. S. C.
§ 12188(a)(2), which are sometimes draconian and typically
more intrusive. See College Savings Bank v. Florida Pre-
paid Postsecondary Ed. Expense Bd., 527 U. S. 666, 704–705
(1999) (Breyer, J., dissenting). Cf. ante, at 374, n. 9. For
these reasons, I doubt that today’s decision serves any con-
stitutionally based federalism interest.

The Court, through its evidentiary demands, its non-
deferential review, and its failure to distinguish between
judicial and legislative constitutional competencies, improp-
erly invades a power that the Constitution assigns to Con-
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gress. Morgan, 384 U. S., at 648, n. 7 (The “sponsors and
supporters of the [Fourteenth] Amendment were primarily
interested in augmenting the power of Congress”). Its deci-
sion saps § 5 of independent force, effectively “confin[ing] the
legislative power . . . to the insignificant role of abrogating
only those state laws that the judicial branch [is] prepared
to adjudge unconstitutional.” Id., at 648–649. Whether
the Commerce Clause does or does not enable Congress to
enact this provision, see, e. g., Seminole Tribe of Fla. v. Flor-
ida, 517 U. S. 44, 100–185 (1996) (Souter, J., joined by Gins-
burg and Breyer, JJ., dissenting); College Savings Bank,
supra, at 699–700 (Breyer, J., dissenting), in my view, § 5
gives Congress the necessary authority.

For the reasons stated, I respectfully dissent.

APPENDIX A TO OPINION OF BREYER, J.
Congressional hearings on the Americans with Disabilities
Act
Americans with Disabilities Act of 1989: Hearings on H. R.
2273 before the House Committee on the Judiciary and the
Subcommittee on Civil and Constitutional Rights, 101st
Cong., 1st Sess. (1989).
Americans with Disabilities Act: Hearing on H. R. 2273
and S. 933 before the Subcommittee on Transportation and
Hazardous Materials of the House Committee on Energy
and Commerce, 101st Cong., 1st Sess. (1990).
Americans with Disabilities Act: Hearings on H. R. 2273
before the Subcommittee on Surface Transportation of the
House Committee on Public Works and Transportation, 101st
Cong., 1st Sess. (1990).
Americans with Disabilities: Telecommunications Relay
Services, Hearing on Title V of H. R. 2273 before the
Subcommittee on Telecommunications and Finance of the
House Committee on Energy and Commerce, 101st Cong.,
1st Sess. (1990).
Americans with Disabilities Act of 1989: Hearing on H. R.
2273 before the Subcommittee on Select Education of the
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House Committee on Education and Labor, 101st Cong., 1st
Sess. (1989).

Field Hearing on Americans with Disabilities Act: Hearing
before the Subcommittee on Select Education of the House
Committee on Education and Labor, 101st Cong., 1st Sess.
(1989).

Hearing on H. R. 2273, The Americans with Disabilities Act
of 1989: Joint Hearing before the Subcommittee on Select
Education and Employment Opportunities of the House
Committee on Education and Labor, 101st Cong., 1st Sess.
(July 18 & Sept. 13, 1989) (two hearings).

Oversight Hearing on H. R. 4498, Americans with Disabili-
ties Act of 1988: Hearing before the Subcommittee on Select
Education of the House Committee on Education and Labor,
100th Cong., 2d Sess. (1989).

Americans with Disabilities Act: Hearing before the House
Committee on Small Business, 101st Cong., 2d Sess. (1990);
Americans with Disabilities Act of 1989: Hearings on S. 933
before the Senate Committee on Labor and Human Re-
sources and the Subcommittee on the Handicapped, 101st
Cong., 1st Sess. (1989) (May 1989 Hearings).

Americans with Disabilities Act of 1988: Joint Hearing on
S. 2345 before the Subcommittee on the Handicapped of the
Senate Committee on Labor and Human Resources and the
Subcommittee on Select Education of the House Committee
on Education and Labor, 100th Cong., 2d Sess. (1989).

APPENDIX B TO OPINION OF BREYER, J.

Disability discrimination laws enacted by Congress prior to
the Americans with Disabilities Act

Act of June 10, 1948, ch. 434, 62 Stat. 351

Architectural Barriers Act of 1968, 42 U. S. C. § 4151 et seq.

Rehabilitation Act of 1973, 29 U. S. C. § 701 et seq.
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Education of the Handicapped Act, Pub. L. 91–230, Title VI,
84 Stat. 175 (reenacted in 1990 as the Individuals with Dis-
abilities Education Act, 20 U. S. C. § 1400 et seq.)
Developmental Disabilities Assistance and Bill of Rights Act,
42 U. S. C. § 6000 et seq.
Voting Accessibility for the Elderly and Handicapped Act, 42
U. S. C. § 1973ee et seq.
Air Carrier Access Act of 1986, 49 U. S. C. § 41705
Protection and Advocacy for Mentally Ill Individuals Act of
1986, 42 U. S. C. § 10801 et seq.
Fair Housing Amendments Act of 1988, 42 U. S. C. § 3604.

APPENDIX C TO OPINION OF BREYER, J.

Submissions made by individuals to the Task Force on
Rights and Empowerment of Americans with Disabilities.
See the Government’s Lodging (available in Clerk of Court’s
case file).

ALABAMA
Page No.

00002 discrimination against the mentally ill in city zoning
process

00003 inaccessible exercise equipment at University of
Alabama

00004 school failed to train teachers how to work with
students with learning disabilities

00005 courts failed to provide interpretive services for
deaf people

00006 lack of accessible police and court services for deaf
people

00007 inaccessible public transportation
00008 child denied public education because of cerebral

palsy
00009 inaccessible public transportation, which prevented

persons with disabilities from getting to work
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00010 inaccessible public buildings and services; inacces-
sible transportation

00011 inaccessible public schools; inaccessible public trans-
portation

00013 inaccessible public schools; inaccessible public trans-
portation

00014 failure to enforce building codes requiring access for
persons with disabilities

00015 inaccessible courthouse
00017 lack of instructions for use of voting machine by

blind people; inaccessible restrooms in newly reno-
vated State House

00021 inaccessible public transportation
00023 inaccessible public transportation
00024 failure to enforce state and local laws protecting per-

sons with disabilities
00025 schools failed to provide an adequate education for

children with disabilities
00026 inaccessible public transportation
00027 man denied vocational rehabilitation services based on

his cerebral palsy; inaccessible public transportation
00031 vocational rehabilitation agency failed to provide

services for schizophrenics; zoning discrimination
against group homes

00032 school failed to provide an adequate education
00033 school failed to provide an adequate education

ALASKA
Page No.

00038 school placed child with cerebral palsy in special edu-
cation classes

00041 inaccessible restrooms in state legislature informa-
tion office

00042 inaccessible areas at new Alaska Performing Arts
Center
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00044 inaccessible public transportation, which prevented
persons with disabilities from getting to work

00046 lack of curb cuts in sidewalks near apartment build-
ing for persons with disabilities

00048 child erroneously placed in special education classes
00049 inaccessible new performing arts center
00050 Alaska Psychiatric Institute failed to provide inter-

pretive services for deaf patients
00052 state and local agencies disregarded laws requiring

accessibility
00055 jail failed to provide person with disability medical

treatment
00056 inaccessible government buildings in Seward
00057 inaccessible public transportation
00058 city failed to train employees how to communicate

with people with hearing impairments
00059 segregated seating and inaccessibility at new per-

forming arts center
00061 inaccessibility of State Ferry Columbia and Alaska

Railroad; denial of job interview because person was
in a wheelchair

00062 inaccessible new performing arts center
00063 person using a respirator denied access to Alaska

State Division of Medical Assistance
00065 inaccessible city hall
00067 school district retaliated against teacher for asking

to be assigned to an accessible classroom
00069 inaccessible public transportation
00070 lack of curb cuts; inaccessible public transportation
00071 state agencies failed to provide interpretive services

for deaf people
00072 department of motor vehicles failed to provide inter-

pretive services
00073 inaccessibility of Seward City Hall and other state

and local buildings



531US2 Unit: $U22 [04-16-02 14:29:06] PAGES PGT: OPIN

394 BOARD OF TRUSTEES OF UNIV. OF ALA. v. GARRETT

Appendix C to opinion of Breyer, J.

00075 state university failed to assist in covering expense
of interpretive services for deaf graduate student

00076 inaccessible public buildings
00077 inaccessible public school

ARIZONA
Page No.

00090 survey showing inaccessibility problems in city of
Phoenix’s public services

00110 inaccessible public transportation
00112 inaccessible restrooms at state recreation areas
00116 department of motor vehicles failed to provide visual

signs or other assistance for people with hearing
impairments

00117 person with disability denied police officer job
00119 Arizona Department of Economic Security took 31⁄2

to 4 years to fix unsafe van lift
00121 county paratransit refused to provide transportation

to college
00124 department of motor vehicles placed restrictions on

driver’s license because of deafness
00125 teacher with hearing impairment denied numerous

jobs
00127 department of motor vehicles failed to assist deaf

people
00129 inaccessible entrance, restroom, water fountain, and

office at building leased by State
00130 woman injured trying to use inaccessible restroom at

roadside rest stop; lack of curb cuts
00131 inaccessible social service agencies

ARKANSAS
Page No.

00136 public school failed to enforce accommodations for
student
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00138 public school teacher refused to allow student with
disability to use authorized calculator

00139 state university failed to inform student with hearing
impairment about activities and rules

00140 lack of curb cuts
00141 inaccessible public transportation
00143 inaccessible office area at public housing for persons

with disabilities
00144 inaccessible public transportation
00145 inaccessible state office of human services; state

agencies failed to hire persons with disabilities
00146 failure to enforce handicapped parking law
00147 school erroneously placed child with mobility impair-

ment in special education classes
00149 public schools failed to provide interpretive services

for deaf people
00150 inaccessible public transportation
00153 person with disability forced to resign employment

because of architectural barriers
00154 public school held meetings and conferences at in-

accessible locations
00155 physical barriers prevented citizens from voting
00156 rehabilitation services failed to assist people with all

kinds of disabilities
00159 inaccessible city and county buildings
00161 human services office relocated to inaccessible

building
00163 lack of curb cuts

CALIFORNIA
Page No.

00166 inaccessible public recreation sites
00168 California Relay System failed to provide telephone

access to other States for deaf people
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00180 public transit failed to provide visual signs for deaf
people

00181 inaccessible public transportation
00202 California Children’s Services refused to help with

cost of caring for child with head injury at home
00206 inaccessible county buildings
00208 deaf people denied access to state agencies that

lacked TDD’s
00210 deaf people denied access to state agencies that

lacked TDD’s
00211 public transit failed to provide visual signs for deaf

people
00212 public transit failed to provide visual signs for deaf

people
00213 limited out-of-state telephone relay services
00214 inaccessible public transportation limited access to

community college
00215 inaccessible public transportation
00218 deaf people denied access to state agencies that

lacked TDD’s
00219 state mental health services failed to provide access

for deaf people
00220 government failed to provide interpretive services

for deaf people
00221 inaccessible public transportation; lack of curb cuts
00222 inaccessible public transportation
00223 inaccessible airport; inaccessible public transpor-

tation
00224 California Relay Service failed to enable deaf people

to make interstate calls
00225 California Relay Service failed to enable deaf people

to make interstate calls
00226 inaccessible public transportation; inaccessible rest-

rooms in public buildings



531US2 Unit: $U22 [04-16-02 14:29:06] PAGES PGT: OPIN

397Cite as: 531 U. S. 356 (2001)

Appendix C to opinion of Breyer, J.

00227 University of California attempted to terminate em-
ployees with disabilities for taking medical leave

00231 state agencies failed to provide TDD’s
00232 person denied opportunity to serve on jury because

county failed to provide interpretive services for
deaf people

00236 public school district failed to provide TTD for deaf
parents

00237 California Relay Service failed to enable deaf people
to make interstate calls

00240 lack of curb cuts; inaccessible public transportation
00241 inaccessible public transportation
00244 inaccessible public transportation
00245 California Civil Service Exam held at high school

with inaccessible restrooms
00246 inaccessible restrooms in county administration

building; lack of curb cuts
00247 inaccessible public transportation prevented persons

with disabilities from getting to work; State failed to
enforce laws requiring accessibility

00248 inaccessible public transportation
00249 California Relay Service failed to enable deaf people

to make interstate calls
00250 inaccessible public transportation
00252 inaccessible public transportation
00253 inaccessible public transportation
00254 inaccessible county courthouse; street signals too fast

for safe crossing by wheelchair
00255 public functions failed to provide interpretive serv-

ices for deaf people
00258 deaf people denied access to state agencies that

lacked TDD’s
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00261 California Basic Educational Skills Test discrimi-
nated against deaf adults who wanted to become
teachers of deaf students

00262 department of motor vehicles required doctors to re-
port patients with seizure disorders and revoked
such patients’ licenses, but did not require reporting
of other conditions that could cause erratic driving

COLORADO
Page No.

00266 person in wheelchair passed by five bus drivers, all
of whom claimed that lifts were broken

00267 lack of curb cuts and ramps; inaccessible public
transportation

00268 inaccessible public transportation
00269 inaccessible public transportation
00270 persons with disabilities placed in segregated public

housing
00271 inaccessible public transportation
00272 lack of curb cuts forced person in wheelchair to use

street
00273 inaccessible county courthouse
00274 inaccessible public transportation
00275 inaccessible public transportation in small cities; pub-

lic schools failed to assist students with disabilities
00276 inaccessible public transportation; inaccessible public

facilities and recreation sites
00277 political parties held caucuses at inaccessible pri-

vate home
00280 children with developmental disabilities required to

attend segregated schools
00281 public school system refused to transfer student with

disabilities from special to regular school until she
brought suit
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00283 vocational rehabilitation agency refused to take re-
ferrals from psychiatric halfway house; person de-
nied driver’s license in Virginia because of mental
illness

CONNECTICUT
Page No.

00285 public school inaccessible to parent with disability
00289 state university denied renewal of contract for grad-

uate assistantship because of age and disability

DELAWARE
Page No.

00301 inaccessible public high school; inaccessible public
transportation

00302 inaccessible public schools; inaccessible public
transportation

00303 inaccessible voting machines; inadequate handi-
capped parking

00308 man with physical disability spent 45 minutes crawl-
ing into polling place because it was inaccessible to
wheelchairs

00310 inaccessible public transportation; public ceremony
held at inaccessible building

00314 failure to enforce laws requiring handicapped park-
ing spaces, which were usually occupied by police cars

00315 high percentage of children with disabilities placed
in segregated schools

00317 restrictive zoning limited reintegration of institu-
tionalized people into community

00319 inaccessible voting system
00323 inaccessible public transportation
00325 inaccessible public transportation made person with

disability late for work; inaccessible library and other
public buildings
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00329 State refused to fund services for people with men-
tal illness

00330 state transit system provided special vouchers for
persons with physical disabilities, but not for men-
tally ill

00331 state criminal justice system failed to provide psy-
chiatric treatment

00333 State kept child with schizophrenia in Delaware
State Hospital because it lacked services for people
who could be released

00335 state labor department’s restrictive policies pre-
vented persons with disabilities from applying for
employment

00336 failure to enforce laws requiring handicapped park-
ing spaces, which were usually occupied by police
cars

00337 public transportation refused to transport person
carrying oxygen

00338 staff and patients at Delaware State Hospital sex-
ually abused women patients

00343 inaccessible public transportation
00345 state police interrogated deaf citizens without pro-

viding interpretive services
00347 vocational high school sought to transfer student

back to special segregated school

GEORGIA
Page No.

00362 public colleges failed to provide assistance for stu-
dents with learning disabilities

00365 University of Georgia students with disabilities faced
architectural barriers, inaccessible public transpor-
tation, lack of housing, and failure to enforce handi-
capped parking laws
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00366 inaccessible classrooms at University of Georgia
00367 University of Georgia located its office of handi-

capped services in inaccessible second floor office
00370 University of Georgia charged students with learn-

ing disabilities $600 per quarter for services that
other students with disabilities received at no cost

00371 Learning Disability Adult Clinic at University of
Georgia charged unreasonable fees

00372 inaccessible public transportation
00374 traffic court failed to provide interpretive services

for deaf person

HAWAII
Page No.

00444 inaccessible public transportation
00446 inaccessible public transportation
00448 state university failed to enforce handicapped park-

ing laws
00451 state employee in wheelchair forced to resign job

because frequently unable to get to office due to
broken elevator in state building; State Commission
on the Handicapped refused employee’s request for
reasonable accommodation

00452 state university failed to provide blind student with
timely or adequate books on tape for coursework;
lack of signs or information for blind people using
public transit

00455 person with disability denied opportunity to testify
because department of labor held hearing in an in-
accessible room

00456 state employment agency refused to provide inter-
pretive services for deaf people

00457 public school put three-year-old deaf child in same
class as fourth graders
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00458 quadriplegic person who had California driver’s li-
cense denied license by Hawaii

00460 state government office refused to interview persons
with emotional disorder or history of alcoholism

00461 inaccessible state buildings
00462 person with mobility impairment denied serious con-

sideration for state job due to unreliability of acces-
sible public transportation

00463 inaccessible public transportation prevented person
with disability from getting to work; inaccessible
public buildings

00464 lack of curb cuts forced person in wheelchair to use
street

00467 elevators in public buildings not marked for blind
people; bus drivers failed to announce stops for
blind people

00468 inaccessible public transportation; bus drivers har-
assed mentally retarded passengers

00469 inaccessible public transportation
00472 state mental health system had restrictive institu-

tional policies
00473 state social service employees placed limits on oppor-

tunities for persons with disabilities based on stereo-
typical assumptions

00474 lack of curb cuts and ramps
00475 inaccessible public transportation
00476 inaccessible public transportation
00477 inaccessible public library
00479 denial of certain licenses to persons with mental

disabilities
00480 inaccessible restroom in state park; lack of curb cuts
00484 state and local government meetings failed to pro-

vide interpretive services for deaf people
00485 students with disabilities unable to participate in

school interscholastic sports
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00486 blind people prevented from traveling outside State
because quarantine laws permitted no exemption for
their guide dogs

00487 state mental health services unavailable for deaf
people due to failure to train staff

00488 inaccessible public transportation; inaccessible city
and county buildings

00490 handi-van refused service to person paralyzed from
waist down

00491 inaccessible public transportation
00492 state agencies failed to monitor conditions in commu-

nity residential facilities for persons with disabilities
00494 inaccessible public transportation
00495 inaccessible public transportation
00496 inadequate assistance for deaf person at court

appearance

IDAHO
Page No.

00502 inaccessible public transportation
00505 inaccessible public transportation
00506 adult victims of abuse with developmental disabili-

ties denied equal rights to testify in court
00507 inaccessible public recreation activities
00508 inaccessible public transportation
00509 lack of curb cuts
00510 inaccessible public transportation
00511 city and county failed to provide assistance for deaf

people at public meetings
00514 inaccessible public transportation
00515 public school failed to provide adequate assistance

for students with disabilities
00516 inaccessible public transportation
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00517 public defenders’ offices and public meetings failed
to provide interpretive services for deaf people;
police harassed persons with disabilities who ap-
peared to be intoxicated

00518 vocational rehabilitation agency lacked TTY service
00521 government agencies lacked staff to assist people

with head injuries
00522 inaccessible public transportation
00523 inaccessible public transportation
00524 inaccessible public transportation; inaccessible pub-

lic buildings
00528 limited access at new county courthouse, library, and

city hall
00531 school district refused to hire licensed teacher be-

cause of speech impediment
00533 public school failed to provide assistance for deaf

student
00537 public school failed to provide interpretive services

for deaf student
00540 Idaho lacked statewide telephone relay service for

deaf people
00541 department of employment and department of health

and welfare lacked telephone access for deaf people
00543 inaccessible restrooms at public high school; student

in wheelchair denied admission to regular classes

ILLINOIS
Page No.

00546 state system for providing ballots to people unable
to enter polling place and special bus service caused
long wait outside in cold weather

00548 schools that mainstream deaf children refused to hire
deaf teacher

00553 government failed to provide interpretive services
for deaf people at public hearing on school budget
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00554 lack of curb cuts; inaccessible public transportation
00559 department of rehabilitation limited services to per-

sons with disabilities by threatening placement in
nursing home

00569 police stations lacked TTY service
00572 deaf people arrested and held in jail overnight with-

out explanation because of failure to provide inter-
pretive services

00573 inaccessible polling place
00574 inaccessible public schools prevented attendance at

PTA meetings
00575 inaccessible public transportation
00576 inaccessible public transportation
00578 lack of curb cuts and ramps for wheelchairs
00579 most state housing agencies lacked telecommunica-

tions devices or interpretive services for deaf people
00581 state and local government agencies lacked tele-

communications devices for deaf people
00583 emergency medical, police, and fire services lacked

TDD’s or personnel trained to receive TDD calls
00585 inaccessible public pools; inaccessible restrooms in

municipal building
00586 inaccessible public transportation
00587 inaccessible polling place
00588 inaccessible polling place
00589 inaccessible public transportation
00590 inaccessible public transportation
00591 inaccessible library
00592 inaccessible voting system
00594 inaccessible polling place
00595 lack of curb cuts
00596 inaccessible public transportation
00597 inaccessible public transportation
00600 inaccessible public transportation
00603 inaccessible public transportation
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00605 lack of curb cuts; inaccessible public buildings; in-
accessible public transportation; inaccessible polling
place

INDIANA
Page No.

00608 state vocational rehabilitation agency refused to help
person it classified as severely disabled

00609 for five years, state vocational rehabilitation agency
failed to provide assistance

00612 inadequate curb cuts
00613 inaccessible public transportation
00616 inaccessible public transportation
00618 inadequate curb cuts
00619 inaccessible public transportation; inaccessible pub-

lic facilities
00621 inaccessible public transportation
00622 government agencies failed to provide interpretive

services and TTY/TDD’s for deaf people
00629 deaf counselors discouraged from applying for jobs

as rehabilitation counselors for deaf people
00637 staff at state psychiatric facilities abused and physi-

cally dragged patients
00644 person with disability dismissed as director of deaf

unit at Central State Hospital
00651 public meetings held at inaccessible locations
00653 inaccessible polling place
00655 state counselors failed to provide rehabilitation as-

sistance to person with head injury

IOWA
Page No.

00659 person dismissed as city bus operator after seeking
treatment for mental illness

00664 state commission failed to supply necessary equip-
ment for deaf and blind employee
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00665 high school limited opportunities for mentally re-
tarded student to be integrated

KANSAS
Page No.

00670 Kansas Commission of Civil Rights denied legally
blind person job as investigator because of lim-
ited ability to drive and refused to allow accom-
modation that would have permitted use of public
transportation

00673 police failed to provide interpretive services after
arresting deaf man

00676 Kansas Department of Transportation fired person
because she had epilepsy

00679 state investigator failed to examine employment dis-
crimination claims

00685 inaccessible public transportation
00695 county failed to assist mentally ill with housing and

vocational opportunities
00696 damaged sidewalks and poor street lighting posed

risk to persons with disabilities
00704 inaccessible city-owned arena

KENTUCKY
Page No.

00706 bus driver bypassed person standing at stop with
guide dog

00709 inaccessible public transportation
00712 department of employment services failed to make

reasonable accommodations for persons with dis-
abilities

00717 lack of curb cuts; inaccessible public transportation
00720 inaccessible public transportation
00723 state employment service refused to place person in

wheelchair
00724 inaccessible public buildings
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00729 public library, police department, and state uni-
versity library lacked personnel trained to use TTY
devices

00731 state university failed to provide assistance to part-
time teacher with a disability

00732 State prevented deaf teachers from teaching deaf stu-
dents by requiring courses such as music education

00733 inaccessible public transportation
00736 inaccessible public transportation
00740 Kentucky School for the Deaf preferred hiring hear-

ing teachers rather than deaf teachers

LOUISIANA
Page No.

00743 inaccessible housing for graduate students at Loui-
siana State University

00745 inaccessible public transportation
00748 police assumed person with coordination problems

was drunk
00751 inaccessible public transportation
00752 vocational rehabilitation program failed to provide

services for person with head injury
00753 inaccessible public transportation prevented persons

with disabilities from getting to work
00758 inaccessible voting machine
00759 Louisiana Sheriffs Pension and Relief Fund denied

membership to person with disability
00773 inaccessible public transportation; lack of curb cuts
00776 inaccessible buildings at Louisiana State University

MAINE
Page No.

00778 inadequate sidewalk ramps; failure to enforce handi-
capped parking laws
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00780 failure to enforce state regulations requiring accessi-
bility in public buildings

00782 town refused request for interpretive services for
deaf people at town meeting

MARYLAND
Page No.

00785 public transportation unsafe for persons with dis-
abilities

00787 public libraries, state prison, and other state offices
lacked TDD’s

00788 department of human relations failed to provide in-
terpretive services for deaf people and did not an-
swer TTY calls

00789 vocational rehabilitation counselors failed to help
deaf people find jobs

00797 inaccessible public transportation

00798 state hospital refused to provide interpretive serv-
ices for deaf people

MASSACHUSETTS
Page No.

00808 Office for Children refused to license blind person as
day-care assistant

00812 inaccessible courthouse

00813 inaccessible restrooms in state building and state
armory

00816 state college threatened to terminate employee be-
cause of blindness

00829 Massachusetts Adoption Exchange refused to let
family with mother who had muscular dystrophy
adopt child
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00835 department of vocational rehabilitation hired able-
bodied person instead of qualified person in
wheelchair

MICHIGAN
Page No.

00920 person denied admission to University of Michigan
Medical School because of speech impediment

00921 inaccessible state university campuses
00922 65 percent of voting precincts in Detroit inaccessible
00923 buses with lifts often failed to stop for people in

wheelchairs or their lifts did not work
00924 state employee threatened with discipline for serving

on and attending meetings of Equal Employment
Opportunity Commission advisory committee

00925 state university stadium lacked accessible restrooms,
water fountains, and telephones

00926 inaccessible public transportation
00928 school system failed to hire teachers who could com-

municate with deaf students
00932 state university denied interpretive services to

part-time deaf student
00933 public transportation refused to serve persons in

wheelchairs; public agency refused to provide inter-
pretive services for deaf people

00939 state university had transportation system for stu-
dents with disabilities but not for faculty and staff

00947 state university lacked adequate curb ramps
00950 State denied driver’s license to person with epilepsy
00958 inaccessible public recreation facilities
00960 inaccessible government buildings
00961 state university denied sabbatical proposal of faculty

member with disability
00963 Michigan Rehabilitation Services placed people in

inappropriate positions
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00964 Michigan Rehabilitation Services failed to accommo-
date mentally ill persons

00968 inaccessible public transportation
00969 man with disability forced to use girls’ restroom at

state job
00970 person with disability terminated from county job

and banned from future county employment

MINNESOTA
Page No.

00974 person with disability and score of 100 was finalist
for job as director of agency for the blind, but able-
bodied person with score of 70 was hired

00980 person with cerebral palsy humiliated at interview
for job with state department of education

MISSISSIPPI
Page No.

00853 inaccessible public transportation
00855 inaccessible beaches, pools, and parks
00984 inaccessible classrooms and library at Mississippi

School for the Deaf
00985 no state agency to provide or coordinate community

service programs for deaf adults
00986 inaccessible classrooms at Mississippi School for the

Deaf
00987 public programs failed to provide interpretive serv-

ices for deaf people; government failed to post cau-
tion signs warning drivers of deaf children

00988 inaccessible polling places and voting booths
00989 inaccessible public buildings
00990 courts refused to pay for qualified interpretive serv-

ices for deaf people
00992 inaccessible state university building
00993 teacher denied position at public elementary school

because of need for braces and a cane to walk
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00994 lack of curb cuts; inaccessible public school rooms;
inaccessible public transportation

00996 inaccessible department of motor vehicles
00997 inaccessible public transportation; inaccessible pub-

lic facilities
00998 inaccessible courthouses
00999 state university instructor refused to teach blind

person
01000 inaccessible public transportation
01001 inaccessible polling place; city employee required to

go outside to get to restroom

MISSOURI
Page No.

01003 lack of curb cuts
01004 inaccessible restrooms in public buildings; lack of

curb cuts
01006 public schools segregated children with disabilities;

inaccessible school buildings
01009 inaccessible public transportation and public build-

ings such as post offices, libraries, schools, and poll-
ing places

01010 state university tried to discourage blind person’s
chosen field of study

01013 inaccessible public transportation
01015 courthouse failed to provide amplified sound system

in courtrooms

MONTANA
Page No.

01017 inadequate curb cuts
01022 inadequate curb cuts in downtown area
01023 state agencies refused to make reasonable accom-

modations to paraplegics seeking employment
01024 inaccessible polling place
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01026 person in wheelchair forced to vote in street
01027 inaccessible polling place

NEBRASKA
Page No.

01029 government failed to provide interpretive services
for deaf people serving on juries, commissions, and
committees

01031 local school district failed to provide interpretive
services for deaf child

01034 inaccessible entrance at office of county assistance

NEVADA
Page No.

01038 local government failed to provide assistance for peo-
ple with head injuries

01043 inaccessible government buildings and public facilities
01044 person with disability denied access to public trans-

portation because it took too long to get on and off
bus

01046 community college refused to provide interpretive
services for deaf people

01050 city ordinance prevented mentally ill from living in
residential areas

01051 inaccessible public transportation; inadequate curb
cuts and ramps

01053 failure to enforce handicapped parking laws
01054 lack of sidewalk and crosswalk accommodations for

persons in wheelchairs

NEW HAMPSHIRE
Page No.

01057 state agency failed to assist persons with head in-
juries despite availability of state surplus funds
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01061 vocational rehabilitation counselor tried to cut off
funds and assistance to person with disability

NEW JERSEY
Page No.

01067 commission for the blind and visually impaired de-
moted visually impaired person

01068 zoning commission denied permission to open home
for persons with head injuries

01069 architectural barriers on Cumberland County Col-
lege campus

01072 inadequate curb cuts

NEW MEXICO
Page No.

01080 state university denied entry into school of social
work to blind person but admitted partially sighted
person with lower grades

01083 New Mexico lacked statewide TDD relay service

01091 prisoners with developmental disabilities subjected
to longer terms and abused by other prisoners in
state correctional system

01092 inaccessible public transportation

01095 University of New Mexico failed to provide assist-
ance for blind student

01097 city and county government offices lacked TDD’s

01098 University of New Mexico hospital failed to provide
interpretive services for deaf patients

01099 University of New Mexico failed to provide interpre-
tive services for deaf students

01100 inaccessible buildings on University of New Mexico
campus
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NEW YORK
Page No.

01109 state agencies failed to hire persons with disabilities
01114 custodian in public high school denied request of per-

son with disability to use locked elevator
01119 at state legislature, person in wheelchair had to wait

45 minutes to use freight elevator
01129 public village meetings held in second floor meet-

ing room with no elevator; many polling places
inaccessible

01130 lack of curb cuts; failure to enforce handicapped park-
ing laws

01134 inaccessible state parks and public beaches

NORTH CAROLINA
Page No.

01144 public elementary school initially denied admission
and then charged extra fee for child with Down’s
Syndrome to attend afterschool day-care program

01155 blind people told not to participate in regular public
parks and recreation programs

01158 state agencies, other than services for the blind and
vocational rehabilitation, employed few persons
with disabilities

01161 police arrested and jailed deaf person without pro-
viding interpretive services

NORTH DAKOTA
Page No.

01170 person with disability denied access to driver’s li-
cense exam because held in inaccessible room

01172 inaccessible polling places
01175 lack of curb cuts; failure to enforce handicapped park-

ing laws; inaccessible polling places; inaccessible city
government meetings
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01178 failure to enforce handicapped parking laws
01183 inaccessible polling places; inaccessible state and

local government buildings
01185 government agencies failed to enforce policies re-

garding hiring persons with disabilities; inaccessible
polling places; inaccessible public buildings

01186 state and local government failed to hire persons
with disabilities; inaccessible polling places

01187 failure to enforce handicapped parking laws
01196 person with head-injury disability denied considera-

tion for position of election polls inspector

OHIO
Page No.

01215 city failed to trim trees regularly, which posed a
hazard to blind people

01216 inaccessible state, county, and city buildings
01218 inaccessible social service agency offices; inaccessible

public transportation
01221 vocational rehabilitation agency denied assistance to

person with disability
01224 rehabilitation services agency failed to assist para-

noid schizophrenic
01229 vocational rehabilitation agency discouraged person

with disability from being a nurse
01230 persons with disabilities denied jobs because of in-

accessible public transportation
01231 blind person denied driver’s license though legally

eligible
01234 inaccessible public transportation; lack of curb cuts
01235 public paratransit system often left passengers

stranded
01236 vocational rehabilitation agency steered person with

mental disability to menial job, despite his Ph.D.
degree
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01239 police failed to provide interpretive services for deaf
person who was arrested

01241 Cleveland State University lacked wheelchair ramps
01242 inaccessible public transportation

OKLAHOMA
Page No.

01251 Tulsa Housing Authority failed to communicate with
and provide information to tenants with disabilities

01258 state employment office lacked TDD or workers with
interpretive skills; state university paid deaf employ-
ees less than hearing employees; state agencies made
no effort to hire deaf applicants

01265 police officer pointed gun at person with disability
who could not get out of car quickly

01266 inaccessible public transportation
01269 person with speech impediment denied numerous

state jobs
01271 inaccessible restrooms at city parks
01275 state government held meeting at hotel with inacces-

sible restrooms
01278 person in wheelchair worked at polling place with

inaccessible restrooms
01280 inaccessible polling places
01286 qualified blind person who offered to provide own

driver denied job as state social worker

OREGON
Page No.

01370 blind people unable to access printed material from
state government

01375 school system barred child with cerebral palsy from
physical education class and gave her cleaning job
instead
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01377 person with two college degrees and extensive pro-
fessional experience turned down for appropriate
state government jobs and advised to seek entry-
level jobs because of his disability

01378 commission for the handicapped lacked funds to en-
force laws

PENNSYLVANIA
Page No.

01391 public library had restrictive policy regarding issu-
ance of library cards to residents of group homes

01397 government failed to provide interpretive services
for deaf people at school budget hearing

01399 inaccessible public transportation
01407 inaccessible polling places
01408 inaccessible public transportation
01409 inaccessible polling places
01410 inaccessible polling place
01413 inaccessible public transportation; lack of curb cuts
01421 inaccessible public library
01423 inaccessible automatic ticket dispensers on Pennsyl-

vania Turnpike
01425 bus drivers refused to transport person in wheelchair
01427 inaccessible county offices
01429 lack of curb cuts
01430 GED programs offered at inaccessible public schools;

bus drivers unwilling or unable to use wheelchair
lifts

01432 child unable to enroll in first grade because of in-
accessible classroom

01434 lack of curb cuts; inaccessible public transportation
01435 lack of curb cuts in rural areas
01436 inaccessible polling place



531US2 Unit: $U22 [04-16-02 14:29:06] PAGES PGT: OPIN

419Cite as: 531 U. S. 356 (2001)

Appendix C to opinion of Breyer, J.

01439 unsafe curb cuts
01441 inaccessible state office building

SOUTH CAROLINA
Page No.

01454 government failed to provide 911 emergency service
for deaf people

01457 state and local agencies, library, and police and fire
departments lacked TDD’s; government failed to pro-
vide interpretive services for deaf people at meetings

SOUTH DAKOTA
Page No.

01466 school district failed to provide adequate services to
child with disability

01467 traffic light and fire hydrant placed where they posed
obstacle to blind pedestrians and those in wheel-
chairs who needed to use curb cuts

01469 inaccessible polling places
01470 inaccessible public transportation
01472 State failed to hire persons with disabilities without

giving a reason
01475 criminal court failed to provide interpretive services

for deaf people
01476 state university denied blind student opportunity to

practice teach as required for teaching certificate

TEXAS
Page No.

01483 poles obstructed sidewalks; lack of curb cuts; inacces-
sible public transportation

01503 state teachers’ exam required deaf teachers who
wanted to teach deaf children to pass section on
speech assessment and listening
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01514 medical examination required for renewal of driver’s
license despite unblemished 20-year driving record

01520 inadequate handicapped parking spaces
01521 state vocational rehabilitation agency refused to as-

sist college student who chose to major in political
science

01522 employee of county human services agency denied
handicapped parking place

01526 failure to enforce handicapped parking laws
01527 inaccessible state university transportation system
01529 denial of driver’s licenses or accommodations to take

driver’s test
01531 inaccessible buildings at state university
01536 state hospital sought to discharge mentally ill boy

with HIV
01540 special transit system refused to transport man with

mental retardation though he could not use regular
bus

01542 deaf man not permitted to take state cosmetology
exam with assistance from interpreter

01543 blind man not permitted to take state chiropractic
exam because he could not read x-rays alone

01549 deaf instructors unable to pass state teachers’ exam
for teachers of deaf students that assessed speech
and language skills

01551 inadequate handicapped parking and enforcement

UTAH
Page No.

01554 state rehabilitation service had never hired deaf
counselor or administrator

01556 child denied admission to public school because first-
grade teacher refused to teach him

01563 public school failed to implement state review panel
findings regarding accommodation for child with
disability
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01576 state office for persons with disabilities failed to hire
such persons; inaccessible public transportation

01577 state government denied persons with disabilities
upper level management jobs

01580 rehabilitation services agency discriminated against
employee with reading disability

01581 qualified blind teacher denied job and told that school
needed teacher who could also coach football, but
school hired sighted person who was not a coach

01584 inaccessible public transportation
01586 inaccessible government office
01587 public school teacher refused to give child with learn-

ing disability his grades and said he did not belong
in public school

01592 Utah denied mainstream education to child with
Down’s Syndrome, though child had been main-
streamed in another State

01595 person with disability involuntarily hospitalized and
abused by state university hospital

01613 inaccessible public high school facilities

VERMONT
Page No.

01634 zoning board denied use permit for community men-
tal health center

VIRGINIA
Page No.

01642 student with learning disability misclassified as men-
tally retarded and deemed ineligible to take drama
class at public school

01646 inaccessible buildings at state school for blind and
deaf youth

01647 failure to enforce handicapped parking laws
01654 inaccessible restrooms in government buildings; fail-

ure to enforce handicapped parking laws
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01656 state programs for persons with disabilities failed to
communicate with deaf people

01660 lack of state institutional care to rehabilitate people
with head injuries

01663 inaccessible traffic court
01664 inaccessible public transportation
01667 lack of curb cuts
01668 inaccessible public transportation prevented persons

with disabilities from voting
01671 state and local government failed to provide inter-

pretive services for deaf people at meetings
01674 lack of curb cuts outside county courthouse
01675 deaf people denied access to 911 emergency services
01676 inaccessible courthouse
01677 inaccessible public transportation
01678 lack of curb cuts and ramp for access to courthouse
01679 inaccessible county courthouse
01680 inaccessible courthouse and library
01682 inaccessible high school
01683 lack of curb cuts at city’s main intersection
01684 person in wheelchair received ticket for obstructing

street traffic even though sidewalks not accessible
01686 inaccessible transportation on state university

campus

WASHINGTON
Page No.

01690 deaf people required to pay for interpretive services
in court

01692 state government’s lack of TDD deterred deaf people
from applying for employment

01694 government office lacked TDD and interpretive serv-
ices for deaf people
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01696 state human rights commission lacked staff to pursue
case of discrimination against blind person

01706 community college failed to provide interpretive
services for deaf students or to assist students with
disabilities in other ways

01716 local sheriff ’s department discontinued TDD
01717 inaccessible restroom at state ferry terminal

WEST VIRGINIA
Page No.

01742 inaccessible public transportation
01745 sheriff denied person with disability use of elevator

in courthouse
01746 law enforcement agencies lacked ability to communi-

cate with deaf people

WISCONSIN
Page No.

01752 public school recreation program refused to provide
interpretive services for deaf child

01755 state university hospital and sheriff ’s office failed to
provide TDD’s or trained personnel

01756 inaccessible polling places
01757 person with disabilities denied admission to graduate

study at state university
01758 inaccessible city hall
01759 state offices lacked TDD’s and failed to provide ma-

terial in braille or on tape
01760 department of motor vehicles revoked person with

diabetes’ driver’s license despite doctor’s report
01761 inaccessible public transportation; lack of curb cuts

or ramps
01766 department of motor vehicles tried to revoke license

of person who used hand controls in car
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01767 inaccessible polling places
01771 blind and deaf people denied equal access to jury

service

WYOMING
Page No.

01773 State lacked telephone relay system for deaf people
01775 inaccessible state buildings
01777 department of motor vehicles denied driver’s license

to person with epilepsy
01780 inaccessible buildings at state university
01781 zoning board denied permit for group home for per-

sons with disabilities
01786 person in wheelchair denied marriage license because

courthouse was inaccessible



531US2 Unit: $U23 [04-12-02 19:29:31] PAGES PGT: OPIN

425OCTOBER TERM, 2000

Syllabus

CENTRAL GREEN CO. v. UNITED STATES

certiorari to the united states court of appeals for
the ninth circuit

No. 99–859. Argued October 30, 2000—Decided February 21, 2001

The Madera Canal, a federal facility leased to the Madera Irrigation Dis-
trict (MID), flows through petitioner’s California orchards. Petitioner
brought suit against respondent United States and the MID alleging
that their negligence in the canal’s design, construction, and mainte-
nance caused subsurface flooding resulting in damage to the orchards
and increased operating costs for petitioner. The complaint sought
damages under the Federal Tort Claims Act and other relief. Relying
on the immunity granted by the Flood Control Act of 1928, 33 U. S. C.
§ 702c—which states that “[n]o liability of any kind shall attach to or
rest upon the United States for any damage from or by floods or flood
waters at any place”—the United States moved for judgment on the
pleadings. The District Court dismissed the complaint because the par-
ties agreed that the canal was a part of the Friant Division of the Cen-
tral Valley Project, and that flood control was one of that project’s pur-
poses. The Ninth Circuit affirmed, holding that although the canal
serves no flood control purpose, immunity attached solely because it is
a branch of the larger project.

Held: In determining whether § 702c immunity attaches, courts should
consider the character of the waters that cause the relevant damage and
the purposes behind their release rather than the relation between that
damage and a flood control project. Pp. 428–437.

(a) A passage in United States v. James, 478 U. S. 597, 605—which
states that it is “clear from § 702c’s plain language that the terms ‘flood’
and ‘flood waters’ apply to all waters contained in or carried through a
federal flood control project for purposes of or related to flood control”—
lends support to the Ninth Circuit’s holding, but is unquestionably dic-
tum. It is therefore appropriate to resort to the statute’s text, as illu-
minated by the James holding, rather than to that isolated comment, to
determine whether the water flowing through the canal that allegedly
damaged petitioner’s orchards is covered by § 702c. The James hold-
ing—that the phrase “flood or flood waters” encompasses waters that
are released for flood control purposes when reservoired waters are
at flood stage—is vastly different from the Ninth Circuit’s reading of
§ 702c, under which immunity attaches simply because the Madera Canal
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is part of the Friant Division of the Central Valley Project, and flood
control is one of the project’s purposes. Pp. 428–432.

(b) To characterize every drop of water flowing through the immense
Central Valley Project as “flood water” simply because flood control is
among its purposes unnecessarily dilutes the statute’s language. The
statute’s text does not include the words “flood control project,” but,
rather, states that immunity attaches to “any damage from or by floods
or flood waters.” Pp. 432–434.

(c) Neither the statute’s language nor the James holding even argua-
bly supports the Government’s conclusion that § 702c immunity must
attach to all the water flowing through the canal, even if the water
never approached flood stage and the terminus of the canal was parched
at the end of the summer. Accordingly, the Court disavows the “related
to” portion of James’ dicta. Pp. 435–436.

(d) Because the question of immunity was decided on the pleadings,
using an incorrect test and without benefit of an evidentiary hearing or
further factual development, the case is remanded for further proceed-
ings. Pp. 436–437.

177 F. 3d 834, reversed and remanded.

Stevens, J., delivered the opinion for a unanimous Court.

Timothy Jones argued the cause for petitioner. With him
on the briefs were Thomas C. Goldstein, W. Allen Bennett,
and Erik S. Jaffe.

David C. Frederick argued the cause for the United
States. With him on the brief were Solicitor General Wax-
man, Assistant Attorney General Ogden, Deputy Solicitor
General Underwood, and Irene M. Solet.*

Justice Stevens delivered the opinion of the Court.

Incident to the authorization of a massive flood control
project for the Mississippi River in 1928, Congress enacted
an immunity provision which stated that “[n]o liability of any
kind shall attach to or rest upon the United States for any
damage from or by floods or flood waters at any place.” 45

*M. Reed Hopper filed a brief for the Pacific Legal Foundation as ami-
cus curiae urging reversal.
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Stat. 535, as amended, 33 U. S. C. § 702c. At issue in this
case is the meaning of the words “floods or flood waters.”
The narrow question presented is whether those words en-
compass all the water that flows through a federal facility
that was designed and is operated, at least in part, for flood
control purposes. The Ninth Circuit, relying upon a broader
construction of § 702c than some other federal courts have
adopted, concluded that they do. We granted certiorari to
resolve the conflict, 529 U. S. 1017 (2000), and now reverse.

I

Petitioner owns 1,000 acres of pistachio orchards in Cali-
fornia’s San Joaquin Valley. The Madera Canal, a federal
facility that has been leased to the Madera Irrigation Dis-
trict (MID), flows through petitioner’s property. In 1996,
petitioner brought this action against respondent United
States and the MID alleging that their negligence in the de-
sign, construction, and maintenance of the canal had caused
subsurface flooding resulting in damage to the orchards and
increased operating costs for petitioner. Petitioner did not
allege that any physical failure of the dam caused the damage
to its property. The complaint sought damages under the
Federal Tort Claims Act, 28 U. S. C. § 2671 et seq., as well as
injunctive relief. Relying on the immunity granted by the
Flood Control Act of 1928, 33 U. S. C. § 702c, the United
States moved for judgment on the pleadings.

Accepting petitioner’s submission that the Madera Canal
was used for irrigation purposes, the District Court never-
theless dismissed the complaint because the parties agreed
that the canal was a part of the Friant Division of the Cen-
tral Valley Project, and that flood control was one of the pur-
poses of that project. The District Court’s decision was dic-
tated by an earlier Ninth Circuit case, which held that if a
“ ‘project has flood control as one of its purposes, and the
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events giving rise to the action were not wholly unrelated to
the project,’ ” immunity necessarily attached.1

On appeal, the Ninth Circuit affirmed. It agreed with
petitioner that the Madera Canal “serves no flood control
purpose,” but nevertheless held that immunity attached
“solely because it is a branch of the Central Valley Project.”
177 F. 3d 834, 839 (1999). As the Ninth Circuit put it, “[a]l-
though the water in the Madera Canal was not held for the
purpose of flood control, because it was part of the Central
Valley Project, it was ‘not wholly unrelated’ to flood con-
trol.” Ibid. (emphasis added). In so holding, however, the
court recognized that the Government would probably not
have enjoyed immunity in at least three other Circuits where
the courts require a nexus between flood control activities
and the harm done to the plaintiff.2 Noting the “harsh re-
sult of [the] decision,” the Ninth Circuit frankly acknowl-
edged that “[t]he ‘not wholly unrelated’ test applied by this
and other circuits reads broadly an already broadly written
grant of immunity.” Ibid. As the Ninth Circuit recog-
nized, under such a test, there would seem to be no “set of
facts where the government is not immune from damage
arising from water that at one time passed through part of
the Central Valley or other flood control project.” Ibid.

II

Not until more than a half century after its enactment did
this Court have occasion to interpret § 702c. In a consoli-
dated case arising out of two separate accidents, we held that
the section “bars recovery where the Federal Government

1 App. to Pet. for Cert. 15 (quoting Washington v. East Columbia Basin
Irrigation Dist., 105 F. 3d 517, 520 (1997)).

2 Citing Fryman v. United States, 901 F. 2d 79 (CA7 1990); Boyd v.
United States, 881 F. 2d 895 (CA10 1989); and Hayes v. United States, 585
F. 2d 701 (CA4 1978), the Ninth Circuit specifically identified the Fourth,
Seventh, and Tenth Circuits as ones which likely would have reached a
different result.
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would otherwise be liable under the Federal Tort Claims
Act, 28 U. S. C. § 2671 et seq., for personal injury caused by
the Federal Government’s negligent failure to warn of the
dangers from the release of floodwaters from federal flood
control projects.” United States v. James, 478 U. S. 597,
599 (1986).

The principal issue in the James case was whether the
statutory word “damage” encompassed not just property
damage, but also personal injuries and death. In light of
the legislative history, which it reviewed at some length, id.,
at 606–609, 610–612, the Court concluded that the best read-
ing of the statutory text was one which was both broader
and less literal, and which encompassed the claims at issue
in the two cases before the Court.

In both instances, the injuries were caused by the turbu-
lent current generated by unwarned releases of waters from
a reservoir after the Army Corps of Engineers had deter-
mined that the waters were at “flood stage.” The fact that
the injuries were caused by “flood waters” was undisputed.3

In its opinion, the Court held that the language of the statute
covered the two accidents because the “injuries occurred as
a result of the release of waters from reservoirs that had
reached flood stage.” Id., at 604.

Nevertheless, the Court’s opinion in James included a pas-
sage that lends support to the Ninth Circuit’s holding in this
case. In that passage, the Court wrote:

3 The first case arose out of an incident at the Millwood Dam in Arkan-
sas, when “the level of the Reservoir was such that the United States
Corps of Engineers designated it at ‘flood stage.’ As part of the flood
control function of the Millwood facility, the Corps of Engineers began to
release water through the tainter gates. This release created a swift,
strong current toward the underwater discharge.” 478 U. S., at 599.
The second case arose as a result of a decision by the Corps of Engineers
to release waters in the reservoir of Bayou Courtableau Basin which
“were at flood stage.” Id., at 601. The District Court found that § 702c
applied because the “ ‘gates were opened to prevent flooding and inunda-
tion landside of the drainage structure.’ ” Id., at 602 (emphasis added).
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“Nor do the terms ‘flood’ and ‘flood waters’ create any
uncertainty in the context of accidents such as the ones
at issue in these cases. The Act concerns flood control
projects designed to carry floodwaters. It is thus clear
from § 702c’s plain language that the terms ‘flood’ and
‘flood waters’ apply to all waters contained in or car-
ried through a federal flood control project for purposes
of or related to flood control, as well as to waters that
such projects cannot control.” Id., at 605 (emphasis
added).4

The sentence that we have italicized and, in particular, the
phrase “related to flood control” have generated conflicting
opinions among the Courts of Appeals. In an attempt to
make sense of what is admittedly confusing dicta, some
courts have focused on whether the damage relates in some,
often tenuous, way to a flood control project, rather than
whether it relates to “floods or flood waters.” 5 However,

4 The Court appended a footnote pointing out that the District Court in
each case had found that the waters at issue had been “released from
federal flood control facilities to prevent flooding” and that the Court of
Appeals had upheld those findings “and assumed that ‘the waters in this
[consolidated] case were floodwaters.’ ” See id., at 606, n. 7.

5 See, e. g., Washington v. East Columbia Basin Irrigation Dist., 105
F. 3d 517 (CA9 1997); Williams v. United States, 957 F. 2d 742 (CA10
1992); Dawson v. United States, 894 F. 2d 70 (CA3 1990); DeWitt Bank &
Trust Co. v. United States, 878 F. 2d 246 (CA8 1989). This approach, how-
ever, can be overinclusive. As Judge Easterbrook has pointed out: “The
‘management of a flood control project’ includes building roads to reach
the beaches and hiring staff to run the project. If the Corps of Engineers
should allow a walrus-sized pothole to swallow tourists’ cars on the way
to the beach, or if a tree-trimmer’s car should careen through some pic-
nickers, these injuries would be ‘associated with’ flood control. They
would occur within the boundaries of the project, and but for the effort to
curtail flooding the injuries would not have happened. Yet they would
have nothing to do with management of flood waters, and it is hard to
conceive that they are ‘damage from or by floods or flood waters’ within
the scope of § 702c.’ ” Fryman v. United States, 901 F. 2d, at 81. More
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more than one court has pointed out that, if read literally,
the sentence sweeps so broadly as to make little sense.6

Moreover, the sentence was unquestionably dictum because
it was not essential to our disposition of any of the issues
contested in James.7 It is therefore appropriate to resort to
the text of the statute, as illuminated by our holding in
James, rather than to that isolated comment, to determine
whether the water flowing through the Madera Canal that
allegedly caused the damage to petitioner’s pistachio or-
chards is covered by § 702c. See Humphrey’s Executor v.
United States, 295 U. S. 602, 627 (1935) (dicta “may be fol-
lowed if sufficiently persuasive” but are not binding). See
also U. S. Bancorp Mortgage Co. v. Bonner Mall Partner-
ship, 513 U. S. 18, 24 (1994).

In James, we held that the phrase “floods or flood waters”
is not narrowly confined to those waters that a federal proj-
ect is unable to control, and that it encompasses waters that
are released for flood control purposes when reservoired wa-
ters are at flood stage. That holding, however, is vastly dif-
ferent from the Ninth Circuit’s reading of § 702c, under which
immunity attaches simply because the Madera Canal is part
of the Friant Division of the Central Valley Project, and flood
control is one of the purposes served by that project. The

to the point, such an approach is also inconsistent with the statutory lan-
guage. See infra, at 434.

6 “Other circuits recognize that such a sweeping grant of immunity
makes little sense in light of the text and purpose of the Act.” Cantrell
v. United States Dept. of Army Corps of Engineers, 89 F. 3d 268, 271 (CA6
1996). See also Fryman, 901 F. 2d, at 81 (“James was so broadly written
that it cannot be applied literally”).

7 In addition to concluding that the word “damage” includes personal
injury and death, the Court also rejected the previously arguable proposi-
tions that the Federal Government’s subsequent waiver of sovereign im-
munity in the Federal Tort Claims Act had impliedly repealed § 702c; and
that the immunity applied only to the flood control on the Mississippi River
authorized by the 1928 Act.



531US2 Unit: $U23 [04-12-02 19:29:31] PAGES PGT: OPIN

432 CENTRAL GREEN CO. v. UNITED STATES

Opinion of the Court

holding in James also differs from the less attenuated and
more fact-specific position advanced by the Government,
which would require us to take judicial notice of evidence
that the Friant Division of the Central Valley Project and,
indeed, the Madera Canal itself can and do serve flood control
purposes. We ultimately conclude that the judgment cannot
be upheld under either rationale, but begin with a descrip-
tion of the Central Valley Project and an explanation of the
factual basis for the Government’s submission.

III

We begin by observing that water can be either a liability
or an asset. The Mississippi River flood of 1927 was unques-
tionably an example of the former. That flood in turn led
to the enactment of the 1928 Flood Control Act. Similar,
though less extreme, floods of the Sacramento and San Joa-
quin Rivers in California provided an important motivation
for the authorization of the Central Valley Project. Al-
though that project has not completely eliminated flooding
on either river, it has succeeded in converting a huge liabil-
ity into an immensely valuable asset. Justice Jackson de-
scribed the magnitude of that transformation in his opinion
for the Court in United States v. Gerlach Live Stock Co., 339
U. S. 725 (1950):

“This is a gigantic undertaking to redistribute the
principal fresh-water resources of California. Central
Valley is a vast basin, stretching over 400 miles on its
polar axis and a hundred in width, in the heart of Cali-
fornia. Bounded by the Sierra Nevada on the east and
by coastal ranges on the west, it consists actually of two
separate river valleys which merge in a single pass to
the sea at the Golden Gate. Its rich acres, counted in
the millions, are deficient in rainfall and must remain
generally arid and unfruitful unless artificially watered.

. . . . .
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“To . . . make water available where it would be of
greatest service, the State of California proposed to re-
engineer its natural water distribution. This project
was taken over by the United States in 1935 and has
since been a federal enterprise. The plan, in broad out-
line, is to capture and store waters of both rivers and
many of their tributaries in their highland basins, in
some cases taking advantage of the resulting head for
generation of electric energy. . . . [T]he waters of the
San Joaquin will be arrested at Friant, where they
would take leave of the mountains, and will be diverted
north and south through a system of canals and sold to
irrigate more than a million acres of land, some as far as
160 miles away. A cost of refreshing this great expanse
of semiarid land is that, except for occasional spills, only
a dry river bed will cross the plain below the dam.
Here, however, surplus waters from the north are uti-
lized, for through a 150-mile canal Sacramento water is
to be pumped to the cultivated lands formerly depend-
ent on the San Joaquin.” Id., at 728–729.

“The Central Valley basin development envisions, in
one sense, an integrated undertaking, but also an aggre-
gate of many subsidiary projects, each of which is of
first magnitude. It consists of thirty-eight major dams
and reservoirs bordering the valley floor and scores of
smaller ones in headwaters. It contemplates twenty-
eight hydropower generating stations. It includes hun-
dreds of miles of main canals, thousands of miles of later-
als and drains, electric transmission and feeder lines and
substations, and a vast network of structures for the
control and use of water on two million acres of land
already irrigated, three million acres of land to be newly
irrigated, 360,000 acres in the delta needing protection
from intrusions of salt water, and for municipal and mis-
cellaneous purposes including cities, towns, duck clubs
and game refuges. These projects are not only widely
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separated geographically, many of them physically inde-
pendent in operation, but they are authorized in sepa-
rate acts from year to year and are to be constructed at
different times over a considerable span of years.” Id.,
at 733.

Justice Jackson’s description of the magnitude of the Central
Valley Project makes one proposition perfectly clear: to char-
acterize every drop of water that flows through that im-
mense project as “flood water” simply because flood control
is among the purposes served by the project unnecessarily
dilutes the language of the statute. The text of the statute
does not include the words “flood control project.” Rather,
it states that immunity attaches to “any damage from or by
floods or flood waters . . . .” Accordingly, the text of the
statute directs us to determine the scope of the immunity
conferred, not by the character of the federal project or the
purposes it serves, but by the character of the waters that
cause the relevant damage and the purposes behind their
release.

IV

The Government has asked us to take judicial notice of
certain basic facts about the Friant Division of the Central
Valley Project and about the waters flowing through that
division and, more particularly, through the Madera Canal.
Although petitioner will have an opportunity to challenge
those details on remand, we accept them for purposes of
this opinion.

The two major rivers supplying water to the Central Val-
ley Project are the Sacramento in the north, and the San
Joaquin in the south. From its headwaters in the Sierra Ne-
vada Mountains, the San Joaquin flows in a southwesterly
direction into a reservoir, known as Millerton Lake, just
above the Friant Dam. The reservoir has a storage capacity
of 520,500 acre-feet of water. In dry years, the total flow in
the river does not produce that amount, but on average, the
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annual flow apparently approximates 31⁄2 times the reser-
voir’s capacity. Water is released through outlets in the
dam that send it down the San Joaquin River, and also
through outlets that direct it into either the Madera Canal
to the northwest, or the Friant-Kern Canal to the southeast.
When the water level exceeds 578 feet, it flows over the
dam’s spillway into the San Joaquin. At that point, the river
can accommodate a flow of 8,000 cubic feet per second with-
out flooding. The Madera Canal can accommodate 1,200
cubic feet per second, and the Friant-Kern another 4,500
cubic feet per second. Thus, a total release of 13,700 cubic
feet per second in three directions would not appear to in-
clude any “flood water.”

The Madera Canal, which is about 40 miles in length, is
used primarily for irrigation purposes. Water that enters
the canal at the Friant Dam is purchased by farmers who
either use it immediately or store it for future use. As a
result, the amount of water that enters the canal is larger
than the quantity that may flow into the Chowchilla River
at its terminus.8 Except in years of extreme drought, the
Madera Irrigation District provides contracting farmers
with “a dependable water supply” of approximately 138,000
acre-feet of “Class 1 water.” In addition, “if, as, and when
it can be made available,” the District sells “Class 2 water”
to the farmers at a price that is lower than the Class 1 price
because of the “uncertainty as to availability and time of oc-
currence.” 9 Thus, again in a literal sense, it seems clear
that none of the Class 1 or Class 2 water sold by the District
and purchased by the farmers to store or irrigate their lands
includes any “flood water.”

8 The Chowchilla flows in a westerly direction into the San Joaquin,
which in turn flows in a northwesterly direction at that point.

9 In some exceptional circumstances, irrigation contractors may be obli-
gated to buy Class 2 water at a particular time. However, contractors
still pay for the water, regardless of the potential inconvenience with re-
spect to the timing or date of delivery.
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Water that is not purchased under either class simply flows
through the canal into the Chowchilla River. As the Gov-
ernment points out, that excess may include flood water.
However, given the fact that the canal can accommodate a
flow of 1,200 cubic feet per second, which amounts to about
2,380 acre-feet per day, it is entirely possible that over the
span of a year, several times the amount of Class 1 and Class
2 waters described in the papers submitted by the Govern-
ment could flow through the canal without causing anything
approaching a flood. Nevertheless, according to the Gov-
ernment, because the Madera Canal is available to divert
water that might otherwise produce a flood on the San Joa-
quin and flood control is among the purposes served by the
canal, § 702c immunity must attach to all the water that flows
through the canal. Under the Government’s approach, this
would be true even if the water never approached flood stage
and the terminus of the canal was parched at the end of the
summer. Admittedly, it is possible to read the “related to”
portion of the dictum from James to support that result, but
neither the language of the statute itself, nor the holding in
James, even arguably supports such a strange conclusion.
Accordingly, we disavow that portion of James’ dicta.

V

This case does raise a difficult issue because the property
damage at issue was allegedly caused by continuous or re-
peated flows occurring over a period of years, rather than by
a single, discrete incident. It is relatively easy to determine
that a particular release of water that has reached flood
stage is “flood water,” as in James, or that a release directed
by a power company for the commercial purpose of generat-
ing electricity is not, as in Henderson v. United States, 965
F. 2d 1488 (CA8 1992). It is, however, not such a simple
matter when damage may have been caused over a period of
time in part by flood waters and in part by the routine use
of the canal when it contained little more than a trickle. The
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fact that a serious flood did occur in the San Joaquin in 1997
creates the distinct possibility that flood waters may have
surged down the Madera Canal and harmed petitioner’s
property.

For present purposes, we merely hold that it was error to
grant the Government’s motion for judgment on the plead-
ings and that it is the text of § 702c, as informed by our hold-
ing in James, rather than the broad dictum in that opinion,
that governs the scope of the United States’ immunity from
liability for damage caused “by floods or flood waters.” Ac-
cordingly, in determining whether § 702c immunity attaches,
courts should consider the character of the waters that cause
the relevant damage rather than the relation between that
damage and a flood control project.

The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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LEWIS v. LEWIS & CLARK MARINE, INC.
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No. 99–1331. Argued November 29, 2000—Decided February 21, 2001

Petitioner sued respondent in an Illinois County Court for personal inju-
ries he suffered while working on respondent’s ship. He did not re-
quest a jury trial. In anticipation of his suit, respondent had filed a
complaint for exoneration from, or limitation of, liability in Federal Dis-
trict Court pursuant to the Limitation of Liability Act (Limitation Act
or Act). Following the procedure for limitation actions set forth in Sup-
plemental Admiralty and Maritime Claims Rule F, the court approved
a surety bond representing respondent’s interest in the vessel, ordered
that any claim related to the incident be filed with the court within a
specified period, and enjoined the filing or prosecution of any suits re-
lated to the incident. Petitioner, inter alia, moved to dissolve the re-
straining order, stating that he was the only claimant, waiving any res
judicata claim concerning limited liability from a state court judgment,
stipulating that respondent could relitigate limited liability issues in the
District Court, and stipulating that his claim’s value was less than the
value of the limitation fund. The District Court recognized that federal
courts have exclusive jurisdiction to determine whether a vessel owner
is entitled to limited liability, but also recognized that the statute confer-
ring exclusive jurisdiction over admiralty and maritime suits to federal
courts saves to suitors “all other remedies to which they are otherwise
entitled.” 28 U. S. C. § 1333(1). The court found two exceptions to ex-
clusive federal jurisdiction under which a claimant may litigate his claim
in state court—where the limitation fund’s value exceeds the total value
of all claims asserted against the vessel owner, and where there is a
single claimant. The court dissolved the injunction because petitioner
met the first and, probably, second exceptions, and retained jurisdiction
over the limitation action to protect the vessel owner’s right should
the state proceedings necessitate further federal court proceedings. In
holding that the District Court abused its discretion in dissolving the
injunction, the Eighth Circuit found that respondent had a right to seek
exoneration from, not mere limitation of, liability in federal court; that
because petitioner did not request a jury trial, he had not sought a saved
remedy in state court; and that because there was no conflict between
the saving to suitors clause and the Limitation Act here, there was no
basis for dissolving the injunction.
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Held: Because state courts may adjudicate claims like petitioner’s against
vessel owners so long as the owner’s right to seek limitation of liability
is protected, the Eighth Circuit erred in reversing the District Court’s
decision to dissolve the injunction. Pp. 443–456.

(a) Section 1333(1)’s saving to suitors clause preserves common law
remedies and concurrent state court jurisdiction over some admiralty
and maritime claims. Red Cross Line v. Atlantic Fruit Co., 264 U. S.
109, 123–124. The Limitation Act allows a vessel owner to limit liabil-
ity for damage or injury, occasioned without the owner’s privity or
knowledge, to the value of the vessel or the owner’s interest in the
vessel. Potential tension exists between the saving to suitors clause
and the Limitation Act because one gives suitors the right to a choice
of remedies while the other gives vessel owners the right to seek limited
liability in federal court. Claimants generally have been permitted to
proceed with their claims in state court where there is only a single
claimant, see Langnes v. Green, 282 U. S. 531, or where the total claims
do not exceed the value of the limitation fund, see Lake Tankers Corp.
v. Henn, 354 U. S. 147. Pp. 443–451.

(b) The District Court properly exercised its discretion in dissolving
the injunction here. Guided by this Court’s cases, it attempted to rec-
oncile petitioner’s right to his remedy under the saving to suitors clause
with respondent’s right to seek limited liability under the Limitation
Act. It dissolved the injunction after concluding that respondent’s
right would be adequately protected by petitioner’s stipulations and
by the court’s decision to stay the Limitation Act proceedings pend-
ing state court proceedings. The Eighth Circuit misapprehended this
Court’s decisions in holding that the injunction should not have been
dissolved. The Eighth Circuit erred in holding that the Limitation Act
grants vessel owners a right to obtain exoneration of liability where
limitation of liability is not at issue. By its own terms the Act protects
the owners’ right to limit their liability to the vessel’s value. Here, the
District Court concluded that petitioner’s stipulations would protect the
owner’s right to seek limited liability in federal court, and, out of an
abundance of caution, it stayed the limitation proceedings. Nothing
more was required to protect respondent’s Limitation Act rights. Hav-
ing satisfied itself that the vessel owner’s right to seek limitation would
be protected, the decision to dissolve the injunction was well within the
District Court’s discretion. The Eighth Circuit also erred in finding
that petitioner’s failure to demand a jury trial in state court meant that
he had no saved remedy there. The saving to suitors clause protects
all remedies, of which trial by jury is an obvious, but not exclusive,
example. In sum, this Court’s case law makes clear that state courts,
with all of their remedies, may adjudicate claims like petitioner’s against
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vessel owners so long as the vessel owner’s right to seek limitation of
liability is protected. Pp. 451–456.

196 F. 3d 900, reversed and remanded.

O’Connor, J., delivered the opinion for a unanimous Court.

Roy C. Dripps argued the cause for petitioner. With him
on the briefs was Gail G. Renshaw.

James V. O’Brien argued the cause and filed a brief for
respondent.

Justice O’Connor delivered the opinion of the Court.

This case concerns a seaman’s ability to sue a vessel owner
in state court for personal injuries sustained aboard a vessel.
Federal courts have exclusive jurisdiction over admiralty
and maritime claims, but the jurisdictional statute “sav[es]
to suitors in all cases all other remedies to which they are
otherwise entitled.” 28 U. S. C. § 1333(1). Another statute
grants vessel owners the right to seek limited liability in
federal court for claims of damage aboard their vessels. 46
U. S. C. App. § 181 et seq. In this case, the District Court,
after conducting proceedings to preserve the vessel owner’s
right to seek limited liability, dissolved the injunction that
prevented the seaman from litigating his personal injury
claims in state court. The Eighth Circuit Court of Appeals
reversed, concluding that the vessel owner had a right to
contest liability in federal court, and that the seaman did not
have a saved remedy in state court. The question presented
is whether the District Court abused its discretion in dissolv-
ing the injunction.

I

Petitioner, James F. Lewis, worked as a deckhand aboard
the M/V Karen Michelle, owned by respondent, Lewis &
Clark Marine, Inc. Petitioner claims that on March 17, 1998,
he was injured aboard the M/V Karen Michelle when he
tripped over a wire and hurt his back. App. 12. In April
1998, petitioner sued respondent in the Circuit Court of Mad-
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ison County, Illinois. Petitioner claimed negligence under
the Jones Act, 46 U. S. C. App. § 688, unseaworthiness, and
maintenance and cure. A Jones Act claim is an in personam
action for a seaman who suffers injury in the course of em-
ployment due to negligence of his employer, the vessel
owner, or crew members. Ibid.; Plamals v. S. S. “Pinar
Del Rio,” 277 U. S. 151, 155–156 (1928). Unseaworthiness is
a claim under general maritime law based on the vessel own-
er’s duty to ensure that the vessel is reasonably fit to be at
sea. See generally Mitchell v. Trawler Racer, Inc., 362 U. S.
539, 550 (1960). A claim for maintenance and cure concerns
the vessel owner’s obligation to provide food, lodging, and
medical services to a seaman injured while serving the ship.
See generally Calmar S. S. Corp. v. Taylor, 303 U. S. 525,
527–528 (1938). Petitioner did not demand a jury trial in
state court.

In anticipation of petitioner’s suit, respondent had filed a
complaint for exoneration from, or limitation of, liability in
the United States District Court for the Eastern District of
Missouri pursuant to the Limitation of Liability Act (Limita-
tion Act or Act), 46 U. S. C. App. § 181 et seq. The District
Court followed the procedure for a limitation action provided
in Supplemental Admiralty and Maritime Claims Rule F.
The court entered an order approving a surety bond of
$450,000, representing respondent’s interest in the vessel.
The court ordered that any person with a claim for the
events of March 17, 1998, file a claim with the court within
a specified period. The court then enjoined the filing or
prosecution of any suits against respondent related to the
incident on March 17, 1998. App. 30–33.

Petitioner filed an answer to respondent’s complaint, a
claim for damages for injury, and a motion to dissolve the
restraining order. Petitioner averred that he was the sole
claimant concerning the events of March 17, 1998. He
waived any claim of res judicata concerning limited liability
based on a state court judgment; he stipulated that respond-
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ent could relitigate issues relating to the limitation of liabil-
ity in District Court. Id., at 72. Petitioner later stipulated
that the value of his claim was less than the value of the
limitation fund, id., at 102, recanting his earlier allegation
that his claim exceeded the vessel’s value.

The District Court dissolved the restraining order that
prevented petitioner from proceeding with his cause of ac-
tion in state court. In re Complaint of Lewis & Clark Ma-
rine, Inc., 31 F. Supp. 2d 1164 (ED Mo. 1998). The court
recognized that federal courts have exclusive jurisdiction to
determine whether a vessel owner is entitled to limited lia-
bility. The court also noted, however, that the statute that
confers exclusive jurisdiction over admiralty and maritime
claims to federal courts contains a clause that saves to suit-
ors “all other remedies to which they are otherwise enti-
tled.” 28 U. S. C. § 1333(1). The court reasoned that “a ten-
sion exists between the exclusive jurisdiction vested in the
admiralty courts to determine a vessel owner’s right to lim-
ited liability and the savings to suitors clause.” 31 F. Supp.
2d, at 1168.

The District Court found two exceptions to exclusive fed-
eral jurisdiction under which a claimant is allowed to litigate
his claim in state court. The first is where the value of the
limitation fund exceeds the total value of all claims asserted
against the vessel owner. The second is where a single
claimant brings an action against the vessel owner seeking
damages in excess of the value of the vessel. The court con-
cluded that it should dissolve the injunction in this case be-
cause petitioner met the limited fund exception and probably
met the single claimant exception as well. Id., at 1169, and
n. 3. The court decided to retain jurisdiction over the limi-
tation action to protect the vessel owner’s right to limitation
in the event that the state proceedings necessitated further
proceedings in federal court.

The Eighth Circuit Court of Appeals held that the District
Court abused its discretion in dissolving the injunction. 196
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F. 3d 900 (1999). The Court of Appeals, like the District
Court, recognized potential tension between the saving to
suitors clause in the jurisdictional statute and the Limitation
Act. The Court of Appeals, however, perceived no conflict
between those provisions in the instant case. The Court of
Appeals explained that a court must consider whether the
vessel owner has the right to remain in federal court and
whether the claimant is seeking a saved remedy in another
forum. The court concluded that respondent had a right to
seek exoneration from liability, not merely limitation of lia-
bility, in federal court. The court also concluded that be-
cause petitioner did not request a trial by jury, he had not
sought a saved remedy in state court. The court deter-
mined that there was no substantive difference between the
remedies afforded petitioner in state court and federal court.
For these reasons, the court held that there was no basis for
dissolving the injunction.

We granted certiorari, 530 U. S. 1202 (2000), to resolve a
conflict between the Eighth Circuit’s decision and the deci-
sions of other Courts of Appeals. Compare 196 F. 3d 900
(CA8 1999), with Kreta Shipping S. A. v. Preussag Interna-
tional Steel Corp., 192 F. 3d 41 (CA2 1999), Beiswenger En-
terprises Corp. v. Carletta, 86 F. 3d 1032 (CA11 1996), and
Linton v. Great Lakes Dredge & Dock Co., 964 F. 2d 1480
(CA5 1992).

II
A

Article III, § 2, of the United States Constitution vests fed-
eral courts with jurisdiction over all cases of admiralty and
maritime jurisdiction. Section 9 of the Judiciary Act of 1789
codified this grant of exclusive original jurisdiction, but
“sav[ed] to suitors, in all cases, the right of a common law
remedy, where the common law is competent to give it.”
Ch. 20, § 9, 1 Stat. 77. In the intervening years, Congress
has revised the language of the saving to suitors clause, but
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its substance has remained largely unchanged. See 28
U. S. C. §§ 41(3) and 371 Third (1940 ed.) (“saving to suitors
in all cases the right of a common-law remedy where the
common law is competent to give it”); 28 U. S. C. § 1333(1)
(1946 ed., Supp. II) (“saving to the libellant or petitioner in
every case any other remedy to which he is otherwise enti-
tled”); Act of May 24, 1949, ch. 139, § 79, 63 Stat. 101 (“saving
to suitors in all cases all other remedies to which they are
otherwise entitled”). The jurisdictional statute now states
that “[t]he district courts shall have original jurisdiction, ex-
clusive of the courts of the States, of . . . any civil case of
admiralty or maritime jurisdiction, saving to suitors in all
cases all other remedies to which they are otherwise enti-
tled.” 28 U. S. C. § 1333(1) (emphasis added).

What the drafters of the Judiciary Act intended in creating
the saving to suitors clause is not entirely clear and has been
the subject of some debate. See, e. g., 1 J. Goebel, Anteced-
ents and Beginnings to 1801, History of the Supreme Court
of the United States 474 (1971). Compare Casto, The Ori-
gins of Federal Admiralty Jurisdiction in an Age of Priva-
teers, Smugglers, and Pirates, 37 Am. J. Legal Hist. 117,
139–149 (1993), with Gutoff, Original Understandings and
the Private Law Origins of the Federal Admiralty Jurisdic-
tion, A Reply to Professor Casto, 30 J. Mar. L. & Com. 361,
387–390 (1999). This Court theorized that the saving to
suitors clause was “inserted, probably, from abundant cau-
tion, lest the exclusive terms in which the power is conferred
on the District Courts might be deemed to have taken away
the concurrent remedy which had before existed. This
leaves the concurrent power where it stood at common law.”
New Jersey Steam Nav. Co. v. Merchants’ Bank of Boston, 6
How. 344, 390 (1848).

In early cases we defined the limits of the clause. For
instance, proceedings in rem were deemed outside the scope
of the clause because an in rem action was not a common law
remedy, but instead a proceeding under civil law. See, e. g.,
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The Hine v. Trevor, 4 Wall. 555, 571–572 (1867); The Moses
Taylor, 4 Wall. 411, 431 (1867). We later distinguished be-
tween the concept of rights and remedies. Chelentis v.
Luckenbach S. S. Co., 247 U. S. 372, 383–384 (1918). In Che-
lentis, we held that maritime law governs a seaman’s right
to recovery against a vessel owner for his injuries aboard the
vessel. We explained that “[t]he distinction between rights
and remedies is fundamental. A right is a well founded or
acknowledged claim; a remedy is the means employed to en-
force a right or redress an injury.” Id., at 384.

In a subsequent case, the Court defined the saving to suit-
ors clause as a grant to state courts of in personam jurisdic-
tion, concurrent with admiralty courts. Red Cross Line v.
Atlantic Fruit Co., 264 U. S. 109, 123 (1924). We held en-
forceable an arbitration agreement between an owner of a
steamship and a company that chartered the ship. We rea-
soned that agreements to arbitrate were valid under admi-
ralty law, and that the State of New York had the power to
confer on its courts the authority to compel parties to submit
to arbitration. We explained that the state arbitration law
merely provided a remedy in state court:

“The ‘right of a common law remedy,’ so saved to suit-
ors, does not . . . include attempted changes by the
States in the substantive admiralty law, but it does in-
clude all means other than proceedings in admiralty
which may be employed to enforce the right or to re-
dress the injury involved. It includes remedies in pais,
as well as proceedings in court; judicial remedies con-
ferred by statute, as well as those existing at the com-
mon law; remedies in equity, as well as those enforceable
in a court of law.” Id., at 123–124.

Thus, the saving to suitors clause preserves remedies and
the concurrent jurisdiction of state courts over some admi-
ralty and maritime claims. See also Madruga v. Superior
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Court of Cal., County of San Diego, 346 U. S. 556, 560–561
(1954); Steamboat Co. v. Chase, 16 Wall. 522, 533–534 (1873).

B

Admiralty and maritime law includes a host of special
rights, duties, rules, and procedures. See, e. g., 46 U. S. C.
App. § 721 et seq. (wrecks and salvage); § 741 et seq. (suits in
admiralty by or against vessels or cargoes of the United
States); 46 U. S. C. § 10101 et seq. (merchant seamen protec-
tion and relief). Among these provisions is the Limitation
Act, 46 U. S. C. App. § 181 et seq. The Act allows a vessel
owner to limit liability for damage or injury, occasioned with-
out the owner’s privity or knowledge, to the value of the
vessel or the owner’s interest in the vessel. The central
provision of the Act provides:

“The liability of the owner of any vessel, whether
American or foreign, for any embezzlement, loss, or de-
struction by any person of any property, goods, or mer-
chandise shipped or put on board of such vessel, or for
any loss, damage, or injury by collision, or for any act,
matter, or thing, loss, damage, or forfeiture, done, occa-
sioned, or incurred, without the privity or knowledge
of such owner or owners, shall not, except in the cases
provided for in subsection (b) of this section, exceed the
amount or value of the interest of such owner in such
vessel, and her freight then pending.” § 183(a).

See also § 183(b) (requiring supplemental fund for some ves-
sels for personal injury and death claimants).

Congress passed the Limitation Act in 1851 “to encourage
ship-building and to induce capitalists to invest money in this
branch of industry.” Norwich Co. v. Wright, 13 Wall. 104,
121 (1872). See also British Transport Comm’n v. United
States, 354 U. S. 129, 133–135 (1957); Just v. Chambers, 312
U. S. 383, 385 (1941). The Act also had the purpose of “put-
ting American shipping upon an equality with that of other
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maritime nations” that had their own limitation acts. The
Main v. Williams, 152 U. S. 122, 128 (1894). See also Nor-
wich Co., supra, at 116–119 (discussing history of limitation
acts in England, France, and the States that led to the pas-
sage of the Limitation Act).

The Act is not a model of clarity. See 2 T. Schoenbaum,
Admiralty and Maritime Law 299 (2d ed. 1994) (“Th[e] 1851
Act, badly drafted even by the standards of the time, contin-
ues in effect today”). Having created a right to seek limited
liability, Congress did not provide procedures for determin-
ing the entitlement. This Court did not have an opportunity
to review the Act in detail until 20 years after its enactment.
See Norwich Co., supra. Deeming the Act “incapable of ex-
ecution” without further instructions to courts, id., at 123,
we designed the procedures that govern a limitation action,
and promulgated them the same Term, see Supplementary
Rules of Practice in Admiralty, 13 Wall. xii–xiv. We later
explained that the scheme “was sketched in outline” by the
Act, and “the regulation of details as to the form and modes
of proceeding was left to be prescribed by judicial authority.”
Providence & New York S. S. Co. v. Hill Mfg. Co., 109 U. S.
578, 590 (1883).

The 1872 rules were “intended to facilitate the proceed-
ings of the owners of vessels for claiming the limitation of
liability secured by the statute.” The “Benefactor,” 103
U. S. 239, 244 (1880). Under the rules, a vessel owner seek-
ing limitation of liability had to file a petition. The district
court would obtain an appraisal of the vessel’s value or the
owner’s interest in the vessel, and ensure that payment or
some guarantee of payment was deposited with the court.
The court would then order all claimants to appear. Supple-
mentary Rule of Practice in Admiralty 54, 13 Wall., at xii–
xiii. In the process of seeking limited liability, the owner
was permitted to contest the fact of liability. Rule 56, 13
Wall., at xiii. The ability to contest liability relieved vessel
owners of the “very onerous” English rule, which required
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vessel owners to confess liability in order to seek the bene-
fit of limitation. The “Benefactor,” supra, at 243 (“[T]his
court, in preparing the rules of procedure for a limitation
of liability, deemed it proper to allow a party seeking such
limitation to contest any liability whatever”). The claim-
ants would then contest the vessel owner’s claims for exoner-
ation and limitation of liability. Rule 56, 13 Wall., at xiii.
If the owner succeeded in its effort to limit liability, but was
not exonerated, the court was responsible for distributing
the fund deposited in the court among the claimants. Rule
55, 13 Wall., at xiii.

The procedure for a limitation action is now found in Sup-
plemental Admiralty and Maritime Claims Rule F. Much
like its predecessor provisions, Rule F sets forth the process
for filing a complaint seeking exoneration from, or limita-
tion of, liability. The district court secures the value of the
vessel or owner’s interest, marshals claims, and enjoins the
prosecution of other actions with respect to the claims. In
these proceedings, the court, sitting without a jury, adjudi-
cates the claims. The court determines whether the vessel
owner is liable and whether the owner may limit liability.
The court then determines the validity of the claims, and if
liability is limited, distributes the limited fund among the
claimants.

C

Some tension exists between the saving to suitors clause
and the Limitation Act. One statute gives suitors the right
to a choice of remedies, and the other statute gives vessel
owners the right to seek limitation of liability in federal
court. We confronted this tension in Langnes v. Green, 282
U. S. 531 (1931). The respondent in Langnes was employed
on the petitioner’s vessel. The employee sued the vessel
owner in state court for $25,000 for personal injuries suffered
aboard the vessel. The vessel owner later filed a petition
for limitation of liability in Federal District Court. The Dis-
trict Court enjoined any further proceedings in state court
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and issued a notice that all claimants appear. The employee
filed his claim in District Court. The parties stipulated that
the vessel was worth no more than $5,000.

The employee sought dissolution of the injunction. He ar-
gued that the state court had jurisdiction over his claim, that
he was the only possible claimant, that there was only one
vessel owner, and therefore the vessel owner could claim the
benefit of the Limitation Act by proper pleading in state
court. The District Court denied the motion and proceeded
to decide the merits, concluding that the vessel owner was
not liable. The Court of Appeals reversed on the issue of
limitation.

On review, this Court concluded that both courts erred in
failing to recognize that the state court was competent to
hear the employee’s personal injury claim and the vessel
owner’s claim for limitation. In our view, the choice before
the District Court was whether it should retain the limita-
tion action and preserve the right of the vessel owner but
destroy the right of the employee in state court to a common
law remedy, or allow the action in state court to proceed and
preserve the rights of both parties. We concluded that the
latter course was just. We decided that the District Court
should have dissolved the injunction and allowed the em-
ployee to proceed with his claim in state court, and retained
jurisdiction over the petition for limitation of liability in the
event that the state proceedings necessitated further pro-
ceedings in federal court. We explained that the District
Court’s decision is “one of discretion in every case,” and re-
manded for further proceedings. Id., at 544.

After our decision, the employee was permitted to pursue
his claim in state court. See Ex parte Green, 286 U. S. 437
(1932). In those proceedings, notwithstanding this Court’s
recognition of the vessel owner’s right to seek limitation of
liability in federal court, the employee sought to litigate that
issue in state court. We approved of the District Court’s
decision to enjoin any further proceedings in state court until



531US2 Unit: $U24 [04-12-02 19:31:24] PAGES PGT: OPIN

450 LEWIS v. LEWIS & CLARK MARINE, INC.

Opinion of the Court

the employee agreed to withdraw his submission on the issue
of limited liability. Id., at 440.

We have also considered the conflict between the saving to
suitors clause and the Limitation Act in a case where several
claimants attempted to sue a vessel owner in state court.
Lake Tankers Corp. v. Henn, 354 U. S. 147 (1957). A pleas-
ure yacht, the Blackstone, capsized after a collision with a
tug that was push-towing a barge, injuring several persons
and killing one. Claimants sued the owner of the tug and
barge in state court actions. The owner filed a petition for
exoneration from, or limitation of, liability in federal court.
The owner also filed a bond for the tug in the amount of
approximately $119,000 and a bond for the barge in the
amount of $165,000. The District Court enjoined other pro-
ceedings concerning the collision. Thereafter, the claimants
made their demands for damages; the total claims were less
than the amount of the two bonds. All claimants relin-
quished any right to damages in excess of that set forth in
their claims. They further waived any claim of res judicata
relating to the issue of the vessel owner’s ability to limit
liability. The District Court decided to dissolve the injunc-
tion because the total limitation fund exceeded the amount
of the claims. The Court of Appeals affirmed.

We affirmed the Court of Appeals’ decision. In examining
the Limitation Act and its history, we found it “crystal clear
that the operation of the Act is directed at misfortunes at
sea where the losses incurred exceed the value of the vessel
and the pending freight.” Id., at 151. Where the value of
the vessel and the pending freight exceed the claims, how-
ever, there is no necessity for the maintenance of the action
in federal court. Id., at 152. The stipulations, in addition
to other restrictions on the state court proceedings, ensured
“beyond doubt that [the owner’s] right of limitation under
the Act was fully protected.” Ibid. We explained that to
expand the scope of exclusive jurisdiction to prevent the
state court actions
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“would transform the Act from a protective instrument
to an offensive weapon by which the shipowner could
deprive suitors of their common-law rights, even where
the limitation fund is known to be more than adequate
to satisfy all demands upon it. The shipowner’s right
to limit liability is not so boundless. The Act is not one
of immunity from liability but of limitation of it and we
read no other privilege for the shipowner into its lan-
guage over and above that granting him limited liability.
In fact, the Congress not only created the limitation
procedure for the primary purpose of apportioning the
limitation fund among the claimants where that fund
was inadequate to pay the claims in full, but it reserved
to such suitors their common-law remedies.” Id., at
152–153.

Since these decisions, the Courts of Appeals have generally
permitted claimants to proceed with their claims in state
court where there is only a single claimant, as in Langnes,
or where the total claims do not exceed the value of the limi-
tation fund, as in Lake Tankers. See, e. g., Beiswenger En-
terprises Corp. v. Carletta, 86 F. 3d 1032 (CA11 1996); Linton
v. Great Lakes Dredge & Dock Co., 964 F. 2d 1480 (CA5 1992).
See also Kreta Shipping S. A. v. Preussag International
Steel Corp., 192 F. 3d 41 (CA2 1999) (foreign forum).

III

In the instant case, we believe that the District Court
properly exercised its discretion in dissolving the injunction
that prevented petitioner from pursuing his claims in state
court. The District Court, guided by our prior cases, at-
tempted to reconcile petitioner’s right to his remedy under
the saving to suitors clause with respondent’s right to seek
limited liability under the Limitation Act. The court dis-
solved the injunction against the state court proceedings
after it concluded that respondent’s right to seek limitation
of liability would be adequately protected. Respondent’s
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rights were protected by petitioner’s stipulation that his
claim did not exceed the limitation fund, petitioner’s waiver
of any defense of res judicata with respect to limitation of
liability, and the District Court’s decision to stay the Limita-
tion Act proceedings pending state court proceedings.

The Eighth Circuit held that the District Court should not
have dissolved the injunction without first “finding . . . actual
statutory conflict between the Limitation Act and the ‘saving
to suitors’ clause in the case at bar.” 196 F. 3d, at 906. The
Court of Appeals concluded that there was no conflict here
because respondent had a right to seek exoneration from lia-
bility in federal court, and petitioner did not have a saved
remedy under the saving to suitors clause. That reasoning
misapprehends this Court’s prior decisions.

In this case, there was a conflict between the saving to
suitors clause and the Limitation Act. Petitioner sued re-
spondent in state court; under the saving to suitors clause,
that court had jurisdiction to hear his claims. Respondent
sought limited liability for petitioner’s claims in federal
court; the Limitation Act granted the federal court juris-
diction over that action. Both parties selected legitimate
forums for their claims, and therein lies the conflict. Had
petitioner sought to institute in rem proceedings against re-
spondent in state court, that court would have lacked juris-
diction because the saving to suitors clause does not reach
actions in rem. Similarly, had respondent sought limited
liability for payment of wages in federal court, that court
would not have had jurisdiction under the Limitation Act
because claims for wages due employees are not covered.
46 U. S. C. App. § 189. See also In re East River Towing
Co., 266 U. S. 355, 367 (1924). Here, however, there appears
to have been no obstacle to each party pursuing its claim in
the forum of its choice, except the competing action.

In deciding that the case should proceed in federal court,
the Court of Appeals relied on two flawed premises: that
the Limitation Act grants vessel owners a right to obtain
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exoneration from liability in federal court where limitation of
liability is not at issue, and that the saving to suitors clause
reserves to claimants only the right to receive a jury trial.

By its own terms, the Limitation Act protects the right of
vessel owners to limit their liability to the value of the ves-
sel, provided that the events or circumstances giving rise to
the damage occurred without the vessel owner’s privity or
knowledge. The Act was designed to encourage investment
and protect vessel owners from unlimited exposure to liabil-
ity. We have also made clear, however, that the scope of
exclusive federal jurisdiction is proportional to the federal
interest in protecting the vessel owner’s right to seek limita-
tion of liability. See Lake Tankers, 354 U. S., at 153. We
have explained that “[t]he Act is not one of immunity from
liability but of limitation of it.” Id., at 152. We see no rea-
son to revisit that conclusion and decline respondent’s invita-
tion to expand the scope of the Act.

In construing the Limitation Act, this Court long ago de-
termined that vessel owners may contest liability in the
process of seeking limited liability, and we promulgated rules
to that effect pursuant to our “power to regulate . . . proceed-
ings.” The “Benefactor,” 103 U. S., at 244; Supplementary
Rule of Practice in Admiralty 56, 13 Wall., at xiii; Supple-
mental Admiralty and Maritime Claims Rule F(2). Thus,
we agree with respondent that a vessel owner need not con-
fess liability in order to seek limitation under the Act. The
Act and the rules of practice, however, do not create a free-
standing right to exoneration from liability in circumstances
where limitation of liability is not at issue. In this case,
petitioner stipulated that his claim for damages would not
exceed the value of the vessel and waived any claim of res
judicata from the state court action concerning issues bear-
ing on the limitation of liability. The District Court con-
cluded that these stipulations would protect the vessel own-
er’s right to seek limited liability in federal court. Then, out
of an “abundance of caution,” the court stayed the limitation
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proceedings so that it could act if the state court proceedings
jeopardized the vessel owner’s rights under the Limitation
Act. 31 F. Supp. 2d, at 1170–1171. We believe nothing
more was required to protect respondent’s right to seek a
limitation of liability.

The district courts have jurisdiction over actions arising
under the Limitation Act, and they have discretion to stay
or dismiss Limitation Act proceedings to allow a suitor to
pursue his claims in state court. If the district court con-
cludes that the vessel owner’s right to limitation will not be
adequately protected—where for example a group of claim-
ants cannot agree on appropriate stipulations or there is un-
certainty concerning the adequacy of the fund or the number
of claims—the court may proceed to adjudicate the merits,
deciding the issues of liability and limitation. See, e. g.,
Lake Tankers, supra, at 152; Port Arthur Towing Co. v. John
W. Towing, Inc., 42 F. 3d 312, 314 (CA5 1995). But where,
as here, the District Court satisfies itself that a vessel own-
er’s right to seek limitation will be protected, the decision to
dissolve the injunction is well within the court’s discretion.

The Court of Appeals reasoned that the District Court
also erred in dissolving the injunction because petitioner had
no saved remedy in state court. The Court of Appeals ap-
parently treated as dispositive petitioner’s failure to demand
a jury trial in state court. The jurisdictional statute, how-
ever, reserves to suitors “all other remedies to which they
are otherwise entitled.” 28 U. S. C. § 1333(1). Tracing the
development of the clause since the Judiciary Act of 1789, it
appears that the clause was designed to protect remedies
available at common law. See, e. g., The Hine v. Trevor, 4
Wall. 555 (1867). We later explained that the clause extends
to “all means other than proceedings in admiralty which may
be employed to enforce the right or to redress the injury
involved.” Red Cross Line, 264 U. S., at 124. Trial by jury
is an obvious, but not exclusive, example of the remedies
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available to suitors. See Lake Tankers, supra, at 153; Red
Cross Line, supra, at 123–125.

The Court of Appeals concluded that forum choice could
not be a saved remedy under the saving to suitors clause
because a claimant does not have the ability to control the
forum in which his claim will be heard. 196 F. 3d, at 909.
The prospect that a vessel owner may remove a state court
action to federal court, however, does not limit a claimant’s
forum choice under the saving to suitors clause any more
than other litigants’ forum choices may be limited. We have
previously refused to hold that admiralty claims, such as a
limitation claim, fall within the scope of federal question ju-
risdiction out of concern that saving to suitors actions in
state court would be removed to federal court and under-
mine the claimant’s choice of forum. Romero v. Interna-
tional Terminal Operating Co., 358 U. S. 354, 371–372 (1959).
We explained that to define admiralty jurisdiction as federal
question jurisdiction would be a “destructive oversimplifica-
tion of the highly intricate interplay of the States and the
National Government in their regulation of maritime com-
merce.” Id., at 373. Moreover, in this case respondent
raised a Jones Act claim, which is not subject to removal to
federal court even in the event of diversity of the parties.
See 28 U. S. C. § 1445(a) (incorporated by reference into the
Jones Act, 46 U. S. C. App. § 688(a)). Respondent’s argu-
ments to limit and enumerate the saved remedies under the
saving to suitors clause must fail in view of the consistent
recognition by Congress and this Court that both state and
federal courts may be proper forums for adjudicating claims
such as petitioner’s.

In sum, this Court’s case law makes clear that state courts,
with all of their remedies, may adjudicate claims like peti-
tioner’s against vessel owners so long as the vessel owner’s
right to seek limitation of liability is protected. Respondent
seeks to invert that rule, making run of the mill personal
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injury actions involving vessels a matter of exclusive federal
jurisdiction except where the claimant happens to seek a
jury trial. We reject that proposal and hold that the Court
of Appeals erred in reversing the District Court’s decision
to dissolve the injunction.

The judgment of the United States Court of Appeals for
the Eighth Circuit is therefore reversed, and the case is re-
manded for further proceedings consistent with this opinion.

It is so ordered.
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WHITMAN, ADMINISTRATOR OF ENVIRONMENTAL
PROTECTION AGENCY, et al. v. AMERICAN

TRUCKING ASSOCIATIONS, INC., et al.

certiorari to the united states court of appeals for
the district of columbia circuit

No. 99–1257. Argued November 7, 2000—Decided February 27, 2001*

Section 109(a) of the Clean Air Act (CAA) requires the Environmental
Protection Agency (EPA) Administrator to promulgate national ambient
air quality standards (NAAQS) for each air pollutant for which “air
quality criteria” have been issued under § 108. Pursuant to § 109(d)(1),
the Administrator in 1997 revised the ozone and particulate matter
NAAQS. Respondents in No. 99–1257, private parties and several
States (hereinafter respondents), challenged the revised NAAQS on
several grounds. The District of Columbia Circuit found that, under
the Administrator’s interpretation, § 109(b)(1)—which instructs the
EPA to set standards “the attainment and maintenance of which . . .
are requisite to protect the public health” with “an adequate margin
of safety”—delegated legislative power to the Administrator in contra-
vention of the Federal Constitution, and it remanded the NAAQS to the
EPA. The Court of Appeals also declined to depart from its rule that
the EPA may not consider implementation costs in setting the NAAQS.
And it held that, although certain implementation provisions for the
ozone NAAQS contained in Part D, Subpart 2, of Title I of the CAA
did not prevent the EPA from revising the ozone standard and desig-
nating certain areas as “nonattainment areas,” those provisions, rather
than more general provisions contained in Subpart 1, constrained the
implementation of the new ozone NAAQS. The court rejected the
EPA’s argument that it lacked jurisdiction to reach the implementation
question because there had been no “final” implementation action.

Held:
1. Section 109(b) does not permit the Administrator to consider im-

plementation costs in setting NAAQS. Because the CAA often ex-
pressly grants the EPA the authority to consider implementation costs,
a provision for costs will not be inferred from its ambiguous provi-
sions. Union Elec. Co. v. EPA, 427 U. S. 246, 257, and n. 5. And since

*Together with No. 99–1426, American Trucking Associations, Inc.,
et al. v. Whitman, Administrator of Environmental Protection Agency,
et al., also on certiorari to the same court.
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§ 109(b)(1) is the engine that drives nearly all of Title I of the CAA, the
textual commitment of costs must be clear; Congress does not alter a
regulatory scheme’s fundamental details in vague terms or ancillary
provisions, see MCI Telecommunications Corp. v. American Tele-
phone & Telegraph Co., 512 U. S. 218, 231. Respondents’ arguments
founder upon this principle. It is implausible that § 109(b)(1)’s modest
words “adequate margin” and “requisite” give the EPA the power to
determine whether implementation costs should moderate national air
quality standards. Cf. ibid. And the cost factor is both so indirectly
related to public health and so full of potential for canceling the con-
clusions drawn from direct health effects that it would have been ex-
pressly mentioned in §§ 108 and 109 had Congress meant it to be con-
sidered. Other CAA provisions, which do require cost data, have no
bearing upon whether costs are to be taken into account in setting
the NAAQS. Because the text of § 109(b)(1) in its context is clear, the
canon of construing texts to avoid serious constitutional problems is not
applicable. See, e. g., Miller v. French, 530 U. S. 327, 341. Pp. 464–471.

2. Section 109(b)(1) does not delegate legislative power to the EPA.
When conferring decisionmaking authority upon agencies, Congress
must lay down an intelligible principle to which the person or body
authorized to act is directed to conform. J. W. Hampton, Jr., & Co. v.
United States, 276 U. S. 394, 409. An agency cannot cure an unlawful
delegation of legislative power by adopting in its discretion a limiting
construction of the statute. The limits that § 109(b)(1) imposes on
the EPA’s discretion are strikingly similar to the ones approved in,
e. g., Touby v. United States, 500 U. S. 160, and the scope of discretion
that § 109(b)(1) allows is well within the outer limits of the Court’s non-
delegation precedents, see, e. g., Panama Refining Co. v. Ryan, 293 U. S.
388. Statutes need not provide a determinate criterion for saying how
much of a regulated harm is too much to avoid delegating legislative
power. Pp. 472–476.

3. The Court of Appeals had jurisdiction to consider the implemen-
tation issue under § 307 of the CAA. The implementation policy
constitutes final agency action under § 307 because it marked the con-
summation of the EPA’s decisionmaking process, see Bennett v. Spear,
520 U. S. 154. The decision is also ripe for review. The question is
purely one of statutory interpretation that would not benefit from
further factual development, see Ohio Forestry Assn., Inc. v. Sierra
Club, 523 U. S. 726, 733; review will not interfere with further admin-
istrative development; and the hardship on respondent States in de-
veloping state implementation plans satisfies the CAA’s special judicial-
review provision permitting preenforcement review, see id., at 737.
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The implementation issue was also fairly included within the challenges
to the final ozone rule that were before the Court of Appeals, which all
parties agree is final agency action ripe for review. Pp. 476–480.

4. The implementation policy is unlawful. Under Chevron U. S. A.
Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 837, if the
statute resolves the question whether Subpart 1 or Subpart 2 applies
to revised ozone NAAQS, that ends the matter; but if the statute is
ambiguous, the Court must defer to a reasonable agency interpretation.
Here, the statute is ambiguous concerning the interaction between
Subpart 1 and Subpart 2, but the Court cannot defer to the EPA’s in-
terpretation, which would render Subpart 2’s carefully designed re-
strictions on EPA discretion nugatory once a new ozone NAAQS has
been promulgated. The principal distinction between the subparts is
that Subpart 2 eliminates regulatory discretion allowed by Subpart 1.
The EPA may not construe the statute in a way that completely nullifies
textually applicable provisions meant to limit its discretion. In addi-
tion, although Subpart 2 was obviously written to govern implemen-
tation for some time into the future, nothing in the EPA’s interpreta-
tion would have prevented the agency from aborting the subpart the
day after it was enacted. It is left to the EPA to develop a reasonable
interpretation of the nonattainment implementation provisions insofar
as they apply to revised ozone NAAQS. Pp. 481–486.

175 F. 3d 1027 and 195 F. 3d 4, affirmed in part, reversed in part, and
remanded.

Scalia, J., delivered the opinion of the Court, Parts I and IV of which
were unanimous, Part II of which was joined by Rehnquist, C. J., and
Stevens, O’Connor, Kennedy, Souter, Thomas, and Ginsburg, JJ.,
and Part III of which was joined by Rehnquist, C. J., and O’Connor,
Kennedy, Thomas, Ginsburg, and Breyer, JJ. Thomas, J., filed a con-
curring opinion, post, p. 486. Stevens, J., filed an opinion concurring in
part and concurring in the judgment, in which Souter, J., joined, post,
p. 487. Breyer, J., filed an opinion concurring in part and concurring in
the judgment, post, p. 490.

Solicitor General Waxman argued the cause for petition-
ers in No. 99–1257 and federal respondents in No. 99–1426.
With him on the briefs were Assistant Attorney General
Schiffer, Deputy Solicitor General Wallace, Jeffrey P.
Minear, Christopher S. Vaden, David J. Kaplan, Mary
F. Edgar, Gary S. Guzy, Gerald K. Gleason, and Michael
L. Goo.
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Counsel

Edward W. Warren argued the cause for American Truck-
ing Associations et al., respondents in No. 99–1257 and
cross-petitioners in No. 99–1426. With him on the briefs
were Robert R. Gasaway, Jeffrey B. Clark, Daryl Joseffer,
Charles Fried, Robin S. Conrad, Beth L. Law, Robert S.
Digges, Gary H. Baise, David M. Friedland, Erika Z. Jones,
Timothy S. Bishop, Jan S. Amundson, Dimetria G. (Jim)
Daskal, Douglas I. Greenhaus, and Chet M. Thompson. Ju-
dith L. French, Assistant Attorney General of Ohio, argued
the cause for respondents State of Ohio et al. in No. 99–1257.
With her on the brief in No. 99–1257 and on the briefs
for State of Ohio et al., respondents in support of cross-
petitioners in No. 99–1426, were Betty D. Montgomery, At-
torney General, Edward B. Foley, State Solicitor, Elise W.
Porter, Frank J. Reed, Jr., and James G. Tassie, Assistant
Attorneys General, Mark J. Rudolph, Jennifer M. Gran-
holm, Attorney General of Michigan, Thomas Casey, Solici-
tor General, and Alan F. Hoffman and Pamela J. Stevenson,
Assistant Attorneys General. Thomas F. Reilly, Attorney
General of Massachusetts, Edward G. Bohlen, Assistant At-
torney General, Lisa Heinzerling, John J. Farmer, Attorney
General of New Jersey, and Howard L. Geduldig and John
R. Renella, Deputy Attorneys General, filed briefs for
the Commonwealth of Massachusetts et al., respondents in
support of petitioners in No. 99–1257 and respondents in
No. 99–1426. Howard I. Fox filed briefs for the American
Lung Association, respondent in support of petitioners
in No. 99–1257 and respondent in No. 99–1426. Henry V.
Nickel, F. William Brownell, Lucinda Minton Langworthy,
David E. Menotti, William F. Pedersen, Jeffrey A. Knight,
G. William Frick, M. Elizabeth Cox, Russel S. Frye, Rich-
ard Wasserstrom, Grant Crandall, David F. Zoll, Alexandra
Dapolito Dunn, Julie Becker, Harold P. Quinn, Jr., New-
man R. Porter, David M. Flannery, and Kurt E. Blase filed
briefs for Appalachian Power Co. et al., respondents in
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No. 99–1257 and respondents in support of cross-petitioners
in No. 99–1426. Robert E. Yuhnke filed a brief for Citi-
zens for Balanced Transportation et al., respondents in
No. 99–1426.†

†Briefs of amici curiae urging reversal were filed for the State of New
York et al. by Eliot Spitzer, Attorney General of New York, Preeta D.
Bansal, Solicitor General, Daniel X. Smirlock, Deputy Solicitor General,
and Lisa Feiner and J. Jared Snyder, Assistant Attorneys General, and
by the Attorneys General for their respective States as follows: Bill Lock-
yer of California, Richard Blumenthal of Connecticut, Andrew Ketterer of
Maine, J. Joseph Curran, Jr., of Maryland, Philip McLaughlin of New
Hampshire, D. Michael Fisher of Pennsylvania, Sheldon Whitehouse of
Rhode Island, and William H. Sorrell of Vermont; for the State of North
Carolina by Michael F. Easley, Attorney General, Daniel C. Oakley, Se-
nior Deputy Attorney General, and Marc D. Bernstein, Assistant Attorney
General; for the American Boiler Manufacturers Association by Gene E.
Godley and Shannon H. Ratliff II; and for the American Crop Protection
Association et al. by Herbert L. Fenster and Lawrence S. Ebner.

Briefs of amici curiae urging affirmance were filed for the State of
California et al. by Bill Lockyer, Attorney General of California, Richard
M. Frank, Chief Assistant Attorney General, Theodora P. Berger, Senior
Assistant Attorney General, and Susan L. Durbin and Sean B. Hecht,
Deputy Attorneys General, Richard Blumenthal, Attorney General of
Connecticut, Thomas J. Miller, Attorney General of Iowa, Andrew Ket-
terer, Attorney General of Maine, J. Joseph Curran, Jr., Attorney General
of Maryland, Patricia Madrid, Attorney General of New Mexico, Eliot
Spitzer, Attorney General of New York, Preeta D. Bansal, Solicitor
General, and Daniel X. Smirlock, Deputy Solicitor General, William H.
Sorrell, Attorney General of Vermont, and Christine O. Gregoire, Attor-
ney General of Washington; for the Commonwealth of Virginia by Mark
L. Earley, Attorney General, William Hurd, Solicitor General, Roger L.
Chaffe, Senior Assistant Attorney General, and Stewart T. Leeth, Assist-
ant Attorney General; for the American Institute of Certified Public
Accountants et al. by Theodore B. Olson, Douglas R. Cox, and Mark A.
Perry; for the Association of American Physicians & Surgeons et al. by
Erik S. Jaffe; for the Clean Air Trust et al. by Christopher H. Schroeder;
for the Lincoln Institute for Research and Education et al. by William J.
Olson, John S. Miles, Herbert W. Titus, and Lawrence J. Straw, Jr.; for
the Manufacturers Alliance/MAPI Inc. et al. by David Schoenbrod and
Marci A. Hamilton; for the United States Public Interest Research Group
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Justice Scalia delivered the opinion of the Court.
These cases present the following questions: (1) Whether

§ 109(b)(1) of the Clean Air Act (CAA) delegates legisla-
tive power to the Administrator of the Environmental Pro-
tection Agency (EPA). (2) Whether the Administrator may
consider the costs of implementation in setting national
ambient air quality standards (NAAQS) under § 109(b)(1).
(3) Whether the Court of Appeals had jurisdiction to review
the EPA’s interpretation of Part D of Title I of the CAA,
42 U. S. C. §§ 7501–7515, with respect to implementing the
revised ozone NAAQS. (4) If so, whether the EPA’s inter-
pretation of that part was permissible.

I

Section 109(a) of the CAA, as added, 84 Stat. 1679, and
amended, 42 U. S. C. § 7409(a), requires the Administrator
of the EPA to promulgate NAAQS for each air pollutant
for which “air quality criteria” have been issued under § 108,
42 U. S. C. § 7408. Once a NAAQS has been promulgated,
the Administrator must review the standard (and the criteria

Education Fund by James Keith Weeks and David M. Driesen; and for
Senator James H. Inhofe et al. by Paul Rosenzweig.

Briefs of amici curiae were filed for the AEI-Brookings Joint Center
for Regulatory Studies et al. by Robert E. Litan; for Alcan Aluminum
Corp. by Lawrence A. Salibra II; for Environmental Defense et al. by
Richard L. Revesz and Ann Brewster Weeks; for General Electric Co. by
Laurence H. Tribe, Jonathan S. Massey, Thomas C. Goldstein, Benjamin
W. Heineman, Jr., Brackett B. Denniston III, and Matthew Tanzer; for
the Institute for Justice et al. by William H. Mellor, Clint Bolick, Deb-
orah Simpson, Timothy Lynch, and Ronald D. Rotunda; for Intel Corp.
et al. by Richard P. Bress, Claudia M. O’Brien, and Gregory S. Slater;
for the Mercatus Center by Ernest Gelhorn and Ann G. Weymouth; for
the Pacific Legal Foundation et al. by M. Reed Hopper; for People for
the U. S. A. et al. by Christopher C. Horner; for the Washington Legal
Foundation et al. by Paul D. Clement, Jeffrey S. Bucholtz, Daniel J.
Popeo, and Paul D. Kamenar; for Senator Orrin Hatch et al. by Carter G.
Phillips, Alan Charles Raul, Stephen B. Kinnaird, Lloyd N. Cutler, and
C. Boyden Gray; and for Gary E. Marchant et al. by Cary Coglianese.
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on which it is based) “at five-year intervals” and make “such
revisions . . . as may be appropriate.” CAA § 109(d)(1), 42
U. S. C. § 7409(d)(1). These cases arose when, on July 18,
1997, the Administrator revised the NAAQS for particulate
matter and ozone. See NAAQS for Particulate Matter, 62
Fed. Reg. 38652 (codified in 40 CFR § 50.7 (1999)); NAAQS
for Ozone, id., at 38856 (codified in 40 CFR §§ 50.9, 50.10
(1999)). American Trucking Associations, Inc., and its co-
respondents in No. 99–1257—which include, in addition to
other private companies, the States of Michigan, Ohio, and
West Virginia—challenged the new standards in the Court
of Appeals for the District of Columbia Circuit, pursuant to
42 U. S. C. § 7607(b)(1).

The District of Columbia Circuit accepted some of the
challenges and rejected others. It agreed with the No. 99–
1257 respondents (hereinafter respondents) that § 109(b)(1)
delegated legislative power to the Administrator in contra-
vention of the United States Constitution, Art. I, § 1, because
it found that the EPA had interpreted the statute to pro-
vide no “intelligible principle” to guide the agency’s exer-
cise of authority. American Trucking Assns., Inc. v. EPA,
175 F. 3d 1027, 1034 (1999). The court thought, however,
that the EPA could perhaps avoid the unconstitutional dele-
gation by adopting a restrictive construction of § 109(b)(1),
so instead of declaring the section unconstitutional the court
remanded the NAAQS to the agency. Id., at 1038. (On this
delegation point, Judge Tatel dissented, finding the stat-
ute constitutional as written. Id., at 1057.) On the second
issue that the Court of Appeals addressed, it unanimously
rejected respondents’ argument that the court should depart
from the rule of Lead Industries Assn., Inc. v. EPA, 647 F.
2d 1130, 1148 (CADC 1980), that the EPA may not consider
the cost of implementing a NAAQS in setting the initial
standard. It also rejected respondents’ argument that the
implementation provisions for ozone found in Part D, Sub-
part 2, of Title I of the CAA, 42 U. S. C. §§ 7511–7511f, were
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so tied to the existing ozone standard that the EPA lacked
the power to revise the standard. The court held that al-
though Subpart 2 constrained the agency’s method of imple-
menting the new standard, 175 F. 3d, at 1050, it did not pre-
vent the EPA from revising the standard and designating
areas of the country as “nonattainment areas,” see 42 U. S. C.
§ 7407(d)(1), by reference to it, 175 F. 3d, at 1047–1048. On
the EPA’s petition for rehearing, the panel adhered to its
position on these points, and unanimously rejected the EPA’s
new argument that the court lacked jurisdiction to reach the
implementation question because there had been no “final”
implementation action. American Trucking Assns., Inc. v.
EPA, 195 F. 3d 4 (CADC 1999). The Court of Appeals de-
nied the EPA’s suggestion for rehearing en banc, with five
judges dissenting. Id., at 13.

The Administrator and the EPA petitioned this Court for
review of the first, third, and fourth questions described in
the first paragraph of this opinion. Respondents condition-
ally cross-petitioned for review of the second question. We
granted certiorari on both petitions, 529 U. S. 1129 (2000);
530 U. S. 1202 (2000), and scheduled the cases for argument
in tandem. We have now consolidated the cases for pur-
poses of decision.

II

In Lead Industries Assn., Inc. v. EPA, supra, at 1148, the
District of Columbia Circuit held that “economic considera-
tions [may] play no part in the promulgation of ambient air
quality standards under Section 109” of the CAA. In the
present cases, the court adhered to that holding, 175 F. 3d,
at 1040–1041, as it had done on many other occasions. See,
e. g., American Lung Assn. v. EPA, 134 F. 3d 388, 389 (1998);
NRDC v. Administrator, EPA, 902 F. 2d 962, 973 (1990),
vacated in part on other grounds, NRDC v. EPA, 921 F. 2d
326 (CADC 1991); American Petroleum Institute v. Costle,
665 F. 2d 1176, 1185 (1981). Respondents argue that these
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decisions are incorrect. We disagree; and since the first step
in assessing whether a statute delegates legislative power
is to determine what authority the statute confers, we ad-
dress that issue of interpretation first and reach respondents’
constitutional arguments in Part III, infra.

Section 109(b)(1) instructs the EPA to set primary ambi-
ent air quality standards “the attainment and maintenance of
which . . . are requisite to protect the public health” with “an
adequate margin of safety.” 42 U. S. C. § 7409(b)(1). Were
it not for the hundreds of pages of briefing respondents
have submitted on the issue, one would have thought it
fairly clear that this text does not permit the EPA to con-
sider costs in setting the standards. The language, as one
scholar has noted, “is absolute.” D. Currie, Air Pollution:
Federal Law and Analysis 4–15 (1981). The EPA, “based
on” the information about health effects contained in the
technical “criteria” documents compiled under § 108(a)(2),
42 U. S. C. § 7408(a)(2), is to identify the maximum airborne
concentration of a pollutant that the public health can toler-
ate, decrease the concentration to provide an “adequate”
margin of safety, and set the standard at that level. No-
where are the costs of achieving such a standard made part
of that initial calculation.

Against this most natural of readings, respondents make
a lengthy, spirited, but ultimately unsuccessful attack.
They begin with the object of § 109(b)(1)’s focus, the “public
health.” When the term first appeared in federal clean
air legislation—in the Act of July 14, 1955 (1955 Act), 69
Stat. 322, which expressed “recognition of the dangers to
the public health” from air pollution—its ordinary meaning
was “[t]he health of the community.” Webster’s New Inter-
national Dictionary 2005 (2d ed. 1950). Respondents argue,
however, that § 109(b)(1), as added by the Clean Air Amend-
ments of 1970, 84 Stat. 1676, meant to use the term’s second-
ary meaning: “[t]he ways and means of conserving the health
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of the members of a community, as by preventive medicine,
organized care of the sick, etc.” Ibid. Words that can have
more than one meaning are given content, however, by their
surroundings, FDA v. Brown & Williamson Tobacco Corp.,
529 U. S. 120, 132–133 (2000); Jones v. United States, 527
U. S. 373, 389 (1999), and in the context of § 109(b)(1) this
second definition makes no sense. Congress could not have
meant to instruct the Administrator to set NAAQS at a level
“requisite to protect” “the art and science dealing with the
protection and improvement of community health.” Web-
ster’s Third New International Dictionary 1836 (1981). We
therefore revert to the primary definition of the term: the
health of the public.

Even so, respondents argue, many more factors than air
pollution affect public health. In particular, the economic
cost of implementing a very stringent standard might pro-
duce health losses sufficient to offset the health gains
achieved in cleaning the air—for example, by closing down
whole industries and thereby impoverishing the workers
and consumers dependent upon those industries. That is
unquestionably true, and Congress was unquestionably
aware of it. Thus, Congress had commissioned in the Air
Quality Act of 1967 (1967 Act) “a detailed estimate of the
cost of carrying out the provisions of this Act; a compre-
hensive study of the cost of program implementation by
affected units of government; and a comprehensive study of
the economic impact of air quality standards on the Nation’s
industries, communities, and other contributing sources of
pollution.” § 2, 81 Stat. 505. The 1970 Congress, armed
with the results of this study, see The Cost of Clean Air,
S. Doc. No. 91–40 (1969) (publishing the results of the study),
not only anticipated that compliance costs could injure the
public health, but provided for that precise exigency. Sec-
tion 110(f)(1) of the CAA permitted the Administrator to
waive the compliance deadline for stationary sources if, inter
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alia, sufficient control measures were simply unavailable
and “the continued operation of such sources is essential . . .
to the public health or welfare.” 84 Stat. 1683 (emphasis
added). Other provisions explicitly permitted or required
economic costs to be taken into account in implementing
the air quality standards. Section 111(b)(1)(B), for example,
commanded the Administrator to set “standards of perform-
ance” for certain new sources of emissions that as specified
in § 111(a)(1) were to “reflec[t] the degree of emission limi-
tation achievable through the application of the best system
of emission reduction which (taking into account the cost
of achieving such reduction) the Administrator determines
has been adequately demonstrated.” Section 202(a)(2) pre-
scribed that emissions standards for automobiles could take
effect only “after such period as the Administrator finds
necessary to permit the development and application of
the requisite technology, giving appropriate consideration
to the cost of compliance within such period.” 84 Stat.
1690. See also § 202(b)(5)(C) (similar limitation for interim
standards); § 211(c)(2) (similar limitation for fuel additives);
§ 231(b) (similar limitation for implementation of aircraft
emission standards). Subsequent amendments to the CAA
have added many more provisions directing, in explicit
language, that the Administrator consider costs in per-
forming various duties. See, e. g., 42 U. S. C. § 7545(k)(1)
(reformulate gasoline to “require the greatest reduction in
emissions . . . taking into consideration the cost of achieving
such emissions reductions”); § 7547(a)(3) (emission reduction
for nonroad vehicles to be set “giving appropriate consid-
eration to the cost” of the standards). We have therefore
refused to find implicit in ambiguous sections of the CAA
an authorization to consider costs that has elsewhere, and
so often, been expressly granted. See Union Elec. Co. v.
EPA, 427 U. S. 246, 257, and n. 5 (1976). Cf. General Mo-
tors Corp. v. United States, 496 U. S. 530, 538, 541 (1990)
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(refusing to infer in certain provisions of the CAA dead-
lines and enforcement limitations that had been expressly
imposed elsewhere).

Accordingly, to prevail in their present challenge, respond-
ents must show a textual commitment of authority to the
EPA to consider costs in setting NAAQS under § 109(b)(1).
And because § 109(b)(1) and the NAAQS for which it pro-
vides are the engine that drives nearly all of Title I of the
CAA, 42 U. S. C. §§ 7401–7515, that textual commitment
must be a clear one. Congress, we have held, does not alter
the fundamental details of a regulatory scheme in vague
terms or ancillary provisions—it does not, one might say,
hide elephants in mouseholes. See MCI Telecommunica-
tions Corp. v. American Telephone & Telegraph Co., 512
U. S. 218, 231 (1994); FDA v. Brown & Williamson Tobacco
Corp., supra, at 159–160. Respondents’ textual arguments
ultimately founder upon this principle.

Their first claim is that § 109(b)(1)’s terms “adequate
margin” and “requisite” leave room to pad health effects
with cost concerns. Just as we found it “highly unlikely
that Congress would leave the determination of whether
an industry will be entirely, or even substantially, rate-
regulated to agency discretion—and even more unlikely
that it would achieve that through such a subtle device as
permission to ‘modify’ rate-filing requirements,” MCI Tele-
communications Corp. v. American Telephone & Telegraph
Co., supra, at 231, so also we find it implausible that Con-
gress would give to the EPA through these modest words
the power to determine whether implementation costs
should moderate national air quality standards. Accord,
Christensen v. Harris County, 529 U. S. 576, 590, n. (2000)
(Scalia, J., concurring in part and concurring in judgment)
(“The implausibility of Congress’s leaving a highly significant
issue unaddressed (and thus ‘delegating’ its resolution to
the administering agency) is assuredly one of the factors
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to be considered in determining whether there is ambiguity”
(emphasis deleted)).1

The same defect inheres in respondents’ next two argu-
ments: that while the Administrator’s judgment about what
is requisite to protect the public health must be “based on
[the] criteria” documents developed under § 108(a)(2), see
§ 109(b)(1), it need not be based solely on those criteria; and
that those criteria themselves, while they must include
“effects on public health or welfare which may be expected
from the presence of such pollutant in the ambient air,” are
not necessarily limited to those effects. Even if we were
to concede those premises, we still would not conclude that
one of the unenumerated factors that the agency can con-
sider in developing and applying the criteria is cost of im-
plementation. That factor is both so indirectly related to
public health and so full of potential for canceling the conclu-
sions drawn from direct health effects that it would surely
have been expressly mentioned in §§ 108 and 109 had Con-
gress meant it to be considered. Yet while those provi-
sions describe in detail how the health effects of pollutants
in the ambient air are to be calculated and given effect, see
§ 108(a)(2), they say not a word about costs.

Respondents point, finally, to a number of provisions in the
CAA that do require attainment cost data to be generated.
Section 108(b)(1), for example, instructs the Administrator
to “issue to the States,” simultaneously with the criteria
documents, “information on air pollution control techniques,
which information shall include data relating to the cost
of installation and operation.” 42 U. S. C. § 7408(b)(l). And

1 None of the sections of the CAA in which the District of Columbia Cir-
cuit has found authority for the EPA to consider costs shares § 109(b)(1)’s
prominence in the overall statutory scheme. See, e. g., Michigan v. EPA,
213 F. 3d 663, 678–679 (CADC 2000); George E. Warren Corp. v. EPA, 159
F. 3d 616, 623–624 (CADC 1998); Natural Resources Defense Council, Inc.
v. EPA, 824 F. 2d 1146, 1154–1163 (CADC 1987) (en banc).
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§ 109(d)(2)(C)(iv) requires the Clean Air Scientific Advisory
Committee to “advise the Administrator of any adverse
public health, welfare, social, economic, or energy effects
which may result from various strategies for attainment and
maintenance” of NAAQS.2 42 U. S. C. § 7409(d)(2)(C)(iv).
Respondents argue that these provisions make no sense
unless costs are to be considered in setting the NAAQS.
That is not so. These provisions enable the Administrator
to assist the States in carrying out their statutory role as
primary implementers of the NAAQS. It is to the States
that the CAA assigns initial and primary responsibility for
deciding what emissions reductions will be required from
which sources. See 42 U. S. C. §§ 7407(a), 7410 (giving
States the duty of developing implementation plans). It
would be impossible to perform that task intelligently
without considering which abatement technologies are most
efficient, and most economically feasible—which is why we
have said that “the most important forum for considera-
tion of claims of economic and technological infeasibility
is before the state agency formulating the implementation
plan,” Union Elec. Co. v. EPA, 427 U. S., at 266. Thus, fed-
eral clean air legislation has, from the very beginning, di-
rected federal agencies to develop and transmit implementa-
tion data, including cost data, to the States. See 1955 Act,

2 Respondents contend that this advice is required to be included in
the NAAQS rulemaking record—which, if true, would suggest that it
was relevant to the standard-setting process. But the provision re-
spondents cite for their contention, 42 U. S. C. § 7607(d)(3), requires only
that “pertinent findings, recommendations, and comments by the Scien-
tific Review Committee” be included. The Committee’s advice concerning
certain aspects of “adverse public health . . . effects” from various attain-
ment strategies is unquestionably pertinent; but to say that Committee-
generated cost data are pertinent is to beg the question. Likewise, while
“all written comments” must be placed in the docket, § 7607(d)(4)(B)(i), the
EPA need respond only to the “significant” ones, § 7407(d)(6)(B); comments
regarding cost data are not significant if cost data are irrelevant.
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§ 2(b), 69 Stat. 322; Clean Air Act of 1963, amending §§ 3(a),
(b) of the CAA, 77 Stat. 394; 1967 Act, §§ 103(a)–(d), 104,
107(c), 81 Stat. 486–488. That Congress chose to carry for-
ward this research program to assist States in choosing the
means through which they would implement the standards
is perfectly sensible, and has no bearing upon whether cost
considerations are to be taken into account in formulating
the standards.3

It should be clear from what we have said that the canon
requiring texts to be so construed as to avoid serious con-
stitutional problems has no application here. No matter
how severe the constitutional doubt, courts may choose
only between reasonably available interpretations of a text.
See, e. g., Miller v. French, 530 U. S. 327, 341 (2000); Penn-
sylvania Dept. of Corrections v. Yeskey, 524 U. S. 206, 212
(1998). The text of § 109(b), interpreted in its statutory and
historical context and with appreciation for its importance
to the CAA as a whole, unambiguously bars cost considera-
tions from the NAAQS-setting process, and thus ends the
matter for us as well as the EPA.4 We therefore affirm the
judgment of the Court of Appeals on this point.

3 Respondents scarcely mention in their arguments the secondary
NAAQS required by § 109(b)(2), 42 U. S. C. § 7409(b)(2). For many of the
same reasons described in the body of the opinion, as well as the text of
§ 109(b)(2), which instructs the EPA to set the standards at a level “requi-
site to protect the public welfare from any known or anticipated adverse
effects associated with the presence of such air pollutant in the ambient
air” (emphasis added), we conclude that the EPA may not consider imple-
mentation costs in setting the secondary NAAQS.

4 Respondents’ speculation that the EPA is secretly considering the
costs of attainment without telling anyone is irrelevant to our interpretive
inquiry. If such an allegation could be proved, it would be grounds for
vacating the NAAQS, because the Administrator had not followed the law.
See, e. g., Chevron U. S. A. Inc. v. Natural Resources Defense Council,
Inc., 467 U. S. 837, 842–843 (1984); Atlantic Mut. Ins. Co. v. Commissioner,
523 U. S. 382, 387 (1998). It would not, however, be grounds for this
Court’s changing the law.
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III

Section 109(b)(1) of the CAA instructs the EPA to set
“ambient air quality standards the attainment and main-
tenance of which in the judgment of the Administrator, based
on [the] criteria [documents of § 108] and allowing an ade-
quate margin of safety, are requisite to protect the public
health.” 42 U. S. C. § 7409(b)(1). The Court of Appeals
held that this section as interpreted by the Administrator
did not provide an “intelligible principle” to guide the EPA’s
exercise of authority in setting NAAQS. “[The] EPA,” it
said, “lack[ed] any determinate criteria for drawing lines.
It has failed to state intelligibly how much is too much.”
175 F. 3d, at 1034. The court hence found that the EPA’s
interpretation (but not the statute itself) violated the non-
delegation doctrine. Id., at 1038. We disagree.

In a delegation challenge, the constitutional question is
whether the statute has delegated legislative power to the
agency. Article I, § 1, of the Constitution vests “[a]ll legisla-
tive Powers herein granted . . . in a Congress of the United
States.” This text permits no delegation of those powers,
Loving v. United States, 517 U. S. 748, 771 (1996); see id., at
776–777 (Scalia, J., concurring in part and concurring
in judgment), and so we repeatedly have said that when
Congress confers decisionmaking authority upon agencies
Congress must “lay down by legislative act an intelligible
principle to which the person or body authorized to [act] is
directed to conform.” J. W. Hampton, Jr., & Co. v. United
States, 276 U. S. 394, 409 (1928). We have never suggested
that an agency can cure an unlawful delegation of legislative
power by adopting in its discretion a limiting construction of
the statute. Both Fahey v. Mallonee, 332 U. S. 245, 252–253
(1947), and Lichter v. United States, 334 U. S. 742, 783 (1948),
mention agency regulations in the course of their nondelega-
tion discussions, but Lichter did so because a subsequent
Congress had incorporated the regulations into a revised
version of the statute, ibid., and Fahey because the custom-
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ary practices in the area, implicitly incorporated into the
statute, were reflected in the regulations, 332 U. S., at 250.
The idea that an agency can cure an unconstitutionally stand-
ardless delegation of power by declining to exercise some of
that power seems to us internally contradictory. The very
choice of which portion of the power to exercise—that is to
say, the prescription of the standard that Congress had omit-
ted—would itself be an exercise of the forbidden legislative
authority. Whether the statute delegates legislative power
is a question for the courts, and an agency’s voluntary self-
denial has no bearing upon the answer.

We agree with the Solicitor General that the text of
§ 109(b)(1) of the CAA at a minimum requires that “[f]or a
discrete set of pollutants and based on published air quality
criteria that reflect the latest scientific knowledge, [the] EPA
must establish uniform national standards at a level that
is requisite to protect public health from the adverse effects
of the pollutant in the ambient air.” Tr. of Oral Arg. in
No. 99–1257, p. 5. Requisite, in turn, “mean[s] sufficient,
but not more than necessary.” Id., at 7. These limits on
the EPA’s discretion are strikingly similar to the ones we
approved in Touby v. United States, 500 U. S. 160 (1991),
which permitted the Attorney General to designate a drug
as a controlled substance for purposes of criminal drug en-
forcement if doing so was “ ‘necessary to avoid an imminent
hazard to the public safety.’ ” Id., at 163. They also re-
semble the Occupational Safety and Health Act of 1970 provi-
sion requiring the agency to “ ‘set the standard which most
adequately assures, to the extent feasible, on the basis of
the best available evidence, that no employee will suffer any
impairment of health’ ”—which the Court upheld in Indus-
trial Union Dept., AFL–CIO v. American Petroleum Insti-
tute, 448 U. S. 607, 646 (1980), and which even then-Justice
Rehnquist, who alone in that case thought the statute vio-
lated the nondelegation doctrine, see id., at 671 (opinion con-
curring in judgment), would have upheld if, like the statute
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here, it did not permit economic costs to be considered. See
American Textile Mfrs. Institute, Inc. v. Donovan, 452 U. S.
490, 545 (1981) (Rehnquist, J., dissenting).

The scope of discretion § 109(b)(1) allows is in fact well
within the outer limits of our nondelegation precedents.
In the history of the Court we have found the requisite
“intelligible principle” lacking in only two statutes, one of
which provided literally no guidance for the exercise of dis-
cretion, and the other of which conferred authority to regu-
late the entire economy on the basis of no more precise a
standard than stimulating the economy by assuring “fair
competition.” See Panama Refining Co. v. Ryan, 293 U. S.
388 (1935); A. L. A. Schechter Poultry Corp. v. United States,
295 U. S. 495 (1935). We have, on the other hand, upheld
the validity of § 11(b)(2) of the Public Utility Holding Com-
pany Act of 1935, 49 Stat. 821, which gave the Securities
and Exchange Commission authority to modify the structure
of holding company systems so as to ensure that they are
not “unduly or unnecessarily complicate[d]” and do not
“unfairly or inequitably distribute voting power among se-
curity holders.” American Power & Light Co. v. SEC, 329
U. S. 90, 104 (1946). We have approved the wartime confer-
ral of agency power to fix the prices of commodities at a level
that “ ‘will be generally fair and equitable and will effectuate
the [in some respects conflicting] purposes of th[e] Act.’ ”
Yakus v. United States, 321 U. S. 414, 420, 423–426 (1944).
And we have found an “intelligible principle” in various stat-
utes authorizing regulation in the “public interest.” See,
e. g., National Broadcasting Co. v. United States, 319 U. S.
190, 225–226 (1943) (Federal Communications Commission’s
power to regulate airwaves); New York Central Securities
Corp. v. United States, 287 U. S. 12, 24–25 (1932) (Interstate
Commerce Commission’s power to approve railroad consoli-
dations). In short, we have “almost never felt qualified to
second-guess Congress regarding the permissible degree of
policy judgment that can be left to those executing or apply-
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ing the law.” Mistretta v. United States, 488 U. S. 361, 416
(1989) (Scalia, J., dissenting); see id., at 373 (majority
opinion).

It is true enough that the degree of agency discretion that
is acceptable varies according to the scope of the power con-
gressionally conferred. See Loving v. United States, 517
U. S., at 772–773; United States v. Mazurie, 419 U. S. 544,
556–557 (1975). While Congress need not provide any direc-
tion to the EPA regarding the manner in which it is to define
“country elevators,” which are to be exempt from new-
stationary-source regulations governing grain elevators, see
42 U. S. C. § 7411(i), it must provide substantial guidance on
setting air standards that affect the entire national economy.
But even in sweeping regulatory schemes we have never
demanded, as the Court of Appeals did here, that statutes
provide a “determinate criterion” for saying “how much [of
the regulated harm] is too much.” 175 F. 3d, at 1034. In
Touby, for example, we did not require the statute to decree
how “imminent” was too imminent, or how “necessary” was
necessary enough, or even—most relevant here—how “haz-
ardous” was too hazardous. 500 U. S., at 165–167. Simi-
larly, the statute at issue in Lichter authorized agencies to
recoup “excess profits” paid under wartime Government con-
tracts, yet we did not insist that Congress specify how much
profit was too much. 334 U. S., at 783–786. It is therefore
not conclusive for delegation purposes that, as respondents
argue, ozone and particulate matter are “nonthreshold” pol-
lutants that inflict a continuum of adverse health effects at
any airborne concentration greater than zero, and hence re-
quire the EPA to make judgments of degree. “[A] certain
degree of discretion, and thus of lawmaking, inheres in most
executive or judicial action.” Mistretta v. United States,
supra, at 417 (Scalia, J., dissenting) (emphasis deleted); see
488 U. S., at 378–379 (majority opinion). Section 109(b)(1)
of the CAA, which to repeat we interpret as requiring the
EPA to set air quality standards at the level that is “requi-
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site”—that is, not lower or higher than is necessary—to pro-
tect the public health with an adequate margin of safety, fits
comfortably within the scope of discretion permitted by our
precedent.

We therefore reverse the judgment of the Court of Ap-
peals remanding for reinterpretation that would avoid a
supposed delegation of legislative power. It will remain for
the Court of Appeals—on the remand that we direct for
other reasons—to dispose of any other preserved challenge
to the NAAQS under the judicial-review provisions con-
tained in 42 U. S. C. § 7607(d)(9).

IV

The final two issues on which we granted certiorari con-
cern the EPA’s authority to implement the revised ozone
NAAQS in areas whose ozone levels currently exceed the
maximum level permitted by that standard. The CAA des-
ignates such areas “nonattainment,” § 107(d)(1), 42 U. S. C.
§ 7407(d)(1); see also Pub. L. 105–178, § 6103, 112 Stat. 465
(setting timeline for new ozone designations), and it ex-
poses them to additional restrictions over and above the
implementation requirements imposed generally by § 110
of the CAA. These additional restrictions are found in the
five substantive subparts of Part D of Title I, 42 U. S. C.
§§ 7501–7515. Subpart 1, §§ 7501–7509a, contains general
nonattainment regulations that pertain to every pollutant
for which a NAAQS exists. Subparts 2 through 5, §§ 7511–
7514a, contain rules tailored to specific individual pollutants.
Subpart 2, added by the Clean Air Act Amendments of 1990,
§ 103, 104 Stat. 2423, addresses ozone. 42 U. S. C. §§ 7511–
7511f. The dispute before us here, in a nutshell, is whether
Subpart 1 alone (as the agency determined), or rather Sub-
part 2 or some combination of Subparts 1 and 2, controls
the implementation of the revised ozone NAAQS in non-
attainment areas.
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A

The Administrator first urges, however, that we vacate
the judgment of the Court of Appeals on this issue because
it lacked jurisdiction to review the EPA’s implementation
policy. Section 307(b)(1) of the CAA, 42 U. S. C. § 7607(b)(1),
gives the court jurisdiction over “any . . . nationally ap-
plicable regulations promulgated, or final action taken, by
the Administrator,” but the EPA argues that its implementa-
tion policy was not agency “action,” was not “final” action,
and is not ripe for review. We reject each of these three
contentions.

At the same time the EPA proposed the revised ozone
NAAQS in 1996, it also proposed an “interim implementation
policy” for the NAAQS, see 61 Fed. Reg. 65752 (1996), that
was to govern until the details of implementation could be
put in final form through specific “rulemaking actions.” The
preamble to this proposed policy declared that “the interim
implementation policy . . . represent[s] EPA’s preliminary
views on these issues and, while it may include various state-
ments that States must take certain actions, these state-
ments are made pursuant to EPA’s preliminary interpreta-
tions, and thus do not bind the States and public as a matter
of law.” Ibid. If the EPA had done no more, we perhaps
could accept its current claim that its action was not final.
However, after the agency had accepted comments on its
proposed policy, and on the same day that the final ozone
NAAQS was promulgated, the White House published in the
Federal Register what it titled a “Memorandum for the Ad-
ministrator of the Environmental Protection Agency” that
prescribed implementation procedures for the EPA to follow.
62 Fed. Reg. 38421 (1997). (For purposes of our analysis
we shall assume that this memorandum was not itself action
by the EPA.) The EPA supplemented this memorandum
with an explanation of the implementation procedures, which
it published in the explanatory preamble to its final ozone



531US2 Unit: $U25 [04-12-02 20:14:45] PAGES PGT: OPIN

478 WHITMAN v. AMERICAN TRUCKING ASSNS., INC.

Opinion of the Court

NAAQS under the heading, “Final decision on the primary
standard.” Id., at 38873. “In light of comments received
regarding the interpretation proposed in the Interim Im-
plementation Policy,” the EPA announced, it had “reconsid-
ered that interpretation” and settled on a new one. Ibid.
The provisions of “subpart 1 of part D of Title I of the Act”
will immediately “apply to the implementation of the new
8-hour [ozone] standards.” Ibid.; see also id., at 38885
(new standard to be implemented “simultaneously [with the
old standard] . . . under the provisions of . . . subpart 1”).
Moreover, the provisions of subpart 2 “will [also] continue
to apply as a matter of law for so long as an area is not
attaining the [old] 1-hour standard.” Id., at 38873. Once
the area reaches attainment for the old standard, however,
“the provisions of subpart 2 will have been achieved and
those provisions will no longer apply.” Ibid.; see also id.,
at 38884–38885.

We have little trouble concluding that this constitutes final
agency action subject to review under § 307. The bite in
the phrase “final action” (which bears the same meaning in
§ 307(b)(1) that it does under the Administrative Procedure
Act (APA), 5 U. S. C. § 704, see Harrison v. PPG Industries,
Inc., 446 U. S. 578, 586 (1980)), is not in the word “action,”
which is meant to cover comprehensively every manner in
which an agency may exercise its power. See FTC v. Stand-
ard Oil Co. of Cal., 449 U. S. 232, 238, n. 7 (1980). It is
rather in the word “final,” which requires that the action
under review “mark the consummation of the agency’s de-
cisionmaking process.” Bennett v. Spear, 520 U. S. 154,
177–178 (1997). Only if the “EPA has rendered its last
word on the matter” in question, Harrison v. PPG Indus-
tries, Inc., supra, at 586, is its action “final” and thus review-
able. That standard is satisfied here. The EPA’s “decision-
making process,” which began with the 1996 proposal and
continued with the reception of public comments, concluded
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when the agency, “in light of [these comments],” and in con-
junction with a corresponding directive from the White
House, adopted the interpretation of Part D at issue here.
Since that interpretation issued, the EPA has refused in
subsequent rulemakings to reconsider it, explaining to disap-
pointed commenters that its earlier decision was conclusive.
See 63 Fed. Reg. 31014, 31018–31019 (1998). Though the
agency has not dressed its decision with the conventional
procedural accoutrements of finality, its own behavior thus
belies the claim that its interpretation is not final.

The decision is also ripe for our review. “Ripeness ‘re-
quir[es] us to evaluate both the fitness of the issues for judi-
cial decision and the hardship to the parties of withholding
court consideration.’ ” Texas v. United States, 523 U. S. 296,
300–301 (1998) (quoting Abbott Laboratories v. Gardner, 387
U. S. 136, 149 (1967)). The question before us here is purely
one of statutory interpretation that would not “benefit from
further factual development of the issues presented.” Ohio
Forestry Assn., Inc. v. Sierra Club, 523 U. S. 726, 733 (1998).
Nor will our review “inappropriately interfere with further
administrative action,” ibid., since the EPA has concluded
its consideration of the implementation issue. Finally, as for
hardship to the parties: The respondent States must—on
pain of forfeiting to the EPA control over implementation
of the NAAQS—promptly undertake the lengthy and expen-
sive task of developing state implementation plans (SIP’s)
that will attain the new, more stringent standard within five
years. See 42 U. S. C. §§ 7410, 7502. Whether or not this
would suffice in an ordinary case brought under the review
provisions of the APA, see 5 U. S. C. § 704, we have charac-
terized the special judicial-review provision of the CAA, 42
U. S. C. § 7607(b), as one of those statutes that specifically
provides for “preenforcement” review, see Ohio Forestry
Assn., Inc. v. Sierra Club, supra, at 737. Such statutes, we
have said, permit “judicial review directly, even before the
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concrete effects normally required for APA review are felt.”
Lujan v. National Wildlife Federation, 497 U. S. 871, 891
(1990). The effects at issue here surely meet that lower
standard.

Beyond all this, the implementation issue was fairly in-
cluded within the challenges to the final ozone rule that were
properly before the Court of Appeals. Respondents argued
below that the EPA could not revise the ozone standard, be-
cause to do so would trigger the use of Subpart 1, which
had been supplanted (for ozone) by the specific rules of Sub-
part 2. Brief for Industry Petitioners and Intervenors in
No. 97–1441 (and consolidated cases) (CADC), pp. 32–34.
The EPA responded that Subpart 2 did not supplant but
simply supplemented Subpart 1, so that the latter section
still “applies to all nonattainment areas for all NAAQS,
. . . including nonattainment areas for any revised ozone
standard.” Final Brief for EPA in No. 97–1441 (and con-
solidated cases) (CADC), pp. 67–68. The agency later re-
iterated that Subpart 2 “does not supplant implementation
provisions for revised ozone standards. This interpretation
fully harmonizes Subpart 2 with EPA’s clear authority to re-
vise any NAAQS.” Id., at 71. In other words, the EPA
was arguing that the revised standard could be issued, de-
spite its apparent incompatibility with portions of Subpart 2,
because it would be implemented under Subpart 1 rather
than Subpart 2. The District of Columbia Circuit ultimately
agreed that Subpart 2 could be harmonized with the EPA’s
authority to promulgate revised NAAQS, but not because
Subpart 2 is entirely inapplicable—which is one of EPA’s
assignments of error. It is unreasonable to contend, as the
EPA now does, that the Court of Appeals was obligated to
reach the agency’s preferred result, but forbidden to assess
the reasons the EPA had given for reaching that result.
The implementation issue was fairly included within re-
spondents’ challenge to the ozone rule, which all parties
agree is final agency action ripe for review.
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B

Our approach to the merits of the parties’ dispute is the
familiar one of Chevron U. S. A. Inc. v. Natural Resources
Defense Council, Inc., 467 U. S. 837 (1984). If the stat-
ute resolves the question whether Subpart 1 or Subpart 2
(or some combination of the two) shall apply to revised ozone
NAAQS, then “that is the end of the matter.” Id., at 842–
843. But if the statute is “silent or ambiguous” with re-
spect to the issue, then we must defer to a “reasonable inter-
pretation made by the administrator of an agency.” Id., at
844. We cannot agree with the Court of Appeals that Sub-
part 2 clearly controls the implementation of revised ozone
NAAQS, see 175 F. 3d, at 1048–1050, because we find the
statute to some extent ambiguous. We conclude, however,
that the agency’s interpretation goes beyond the limits of
what is ambiguous and contradicts what in our view is
quite clear. We therefore hold the implementation policy
unlawful. See AT&T Corp. v. Iowa Utilities Bd., 525 U. S.
366, 392 (1999).

The text of Subpart 1 at first seems to point the way to
a clear answer to the question, which Subpart controls?
Two sections of Subpart 1, 7502(a)(1)(C) and 7502(a)(2)(D),
contain switching provisions stating that if the classification
of ozone nonattainment areas is “specifically provided [for]
under other provisions of [Part D],” then those provisions
will control instead of Subpart 1’s. Thus, it is true but in-
complete to note, as the Administrator does, that the sub-
stantive language of Subpart 1 is broad enough to apply to
revised ozone standards. See, e. g., § 7502(a)(1)(A) (instruct-
ing the Administrator to classify nonattainment areas ac-
cording to “any revised standard, including a revision of any
standard in effect on November 15, 1990”); § 7502(a)(2)(A)
(setting attainment deadlines). To determine whether that
language does apply one must resolve the further textual
issue whether some other provision, namely Subpart 2, pro-
vides for the classification of ozone nonattainment areas. If
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it does, then according to the switching provisions of Sub-
part 1 it will control.

So, does Subpart 2 provide for classifying nonattainment
ozone areas under the revised standard? It unquestionably
does. The backbone of the subpart is Table 1, printed in
§ 7511(a)(1) and reproduced in the margin here,5 which de-
fines five categories of ozone nonattainment areas and pre-
scribes attainment deadlines for each. Section 7511(a)(1)
funnels all nonattainment areas into the table for classifica-
tion, declaring that “[e]ach area designated nonattainment
for ozone . . . shall be classified at the time of such desig-
nation, under table 1, by operation of law.” And once an
area has been classified, “the primary standard attainment
date for ozone shall be as expeditiously as practicable but
not later than the date provided in table 1.” The EPA
argues that this text is not as clear or comprehensive as
it seems, because the title of § 7511(a) reads “Classification
and attainment dates for 1989 nonattainment areas,” which
suggests that Subpart 2 applies only to areas that were in
nonattainment in 1989, and not to areas later designated non-

5 TABLE 1

Primary standard
Area class Design value* attainment date**

Marginal . . . . . . . . . . . . . . 0.121 up to 0.138 . . . . . . . . . . . . . . 3 years after
November 15, 1990

Moderate . . . . . . . . . . . . . . 0.138 up to 0.160 . . . . . . . . . . . . . . 6 years after
November 15, 1990

Serious . . . . . . . . . . . . . . . . 0.160 up to 0.180 . . . . . . . . . . . . . . 9 years after
November 15, 1990

Severe . . . . . . . . . . . . . . . . . 0.180 up to 0.280 . . . . . . . . . . . . . . 15 years after
November 15, 1990

Extreme. . . . . . . . . . . . . . . 0.280 and above . . . . . . . . . . . . . . . 20 years after
November 15, 1990

*The design value is measured in parts per million (ppm).
**The primary standard attainment date is measured from November
15, 1990.
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attainment under a revised ozone standard. The suggestion
must be rejected, however, because § 7511(b)(1) specifically
provides for the classification of areas that were in attain-
ment in 1989 but have subsequently slipped into nonattain-
ment. It thus makes clear that Subpart 2 is not limited
solely to 1989 nonattainment areas. This eliminates the in-
terpretive role of the title, which may only “she[d] light on
some ambiguous word or phrase in the statute itself,” Carter
v. United States, 530 U. S. 255, 267 (2000) (internal quotation
marks omitted) (quoting Pennsylvania Dept. of Corrections
v. Yeskey, 524 U. S., at 212, in turn quoting Trainmen v. Bal-
timore & Ohio R. Co., 331 U. S. 519, 528–529 (1947)).

It may well be, as the EPA argues—and as the concurring
opinion below on denial of rehearing pointed out, see 195
F. 3d, at 11–12—that some provisions of Subpart 2 are ill
fitted to implementation of the revised standard. Using the
old 1-hour averages of ozone levels, for example, as Sub-
part 2 requires, see § 7511(a)(1); 44 Fed. Reg. 8202 (1979),
would produce at best an inexact estimate of the new 8-hour
averages, see 40 CFR § 50.10, and App. I (1999). Also, to
the extent that the new ozone standard is stricter than the
old one, see Reply Brief for Petitioners in No. 99–1257, p. 17
(“the stricter 8-hour NAAQS”); 62 Fed. Reg. 38856, 38858
(1997) (8-hour standard of 0.09 ppm rather than 0.08 ppm
would have “generally represent[ed] the continuation of
the [old] level of protection”), the classification system of
Subpart 2 contains a gap, because it fails to classify areas
whose ozone levels are greater than the new standard (and
thus nonattaining) but less than the approximation of the
old standard codified by Table 1. And finally, Subpart 2’s
method for calculating attainment dates—which is simply
to count forward a certain number of years from Novem-
ber 15, 1990 (the date the 1990 CAA Amendments took
force), depending on how far out of attainment the area
started—seems to make no sense for areas that are first
classified under a new standard after November 15, 1990.
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If, for example, areas were classified in the year 2000, many
of the deadlines would already have expired at the time of
classification.

These gaps in Subpart 2’s scheme prevent us from con-
cluding that Congress clearly intended Subpart 2 to be the
exclusive, permanent means of enforcing a revised ozone
standard in nonattainment areas. The statute is in our view
ambiguous concerning the manner in which Subpart 1 and
Subpart 2 interact with regard to revised ozone standards,
and we would defer to the EPA’s reasonable resolution of
that ambiguity. See FDA v. Brown & Williamson Tobacco
Corp., 529 U. S., at 132; INS v. Aguirre-Aguirre, 526 U. S.
415, 424 (1999). We cannot defer, however, to the interpre-
tation the EPA has given.

Whatever effect may be accorded the gaps in Subpart 2
as implying some limited applicability of Subpart 1, they
cannot be thought to render Subpart 2’s carefully designed
restrictions on EPA discretion utterly nugatory once a new
standard has been promulgated, as the EPA has concluded.
The principal distinction between Subpart 1 and Subpart 2
is that the latter eliminates regulatory discretion that the
former allowed. While Subpart 1 permits the EPA to es-
tablish classifications for nonattainment areas, Subpart 2
classifies areas as a matter of law based on a table. Com-
pare § 7502(a)(1) with § 7511(a)(1) (Table 1). Whereas the
EPA has discretion under Subpart 1 to extend attainment
dates for as long as 12 years, under Subpart 2 it may grant
no more than 2 years’ extension. Compare §§ 7502(a)(2)(A)
and (C) with § 7511(a)(5). Whereas Subpart 1 gives the
EPA considerable discretion to shape nonattainment pro-
grams, Subpart 2 prescribes large parts of them by law.
Compare §§ 7502(c) and (d) with § 7511a. Yet according to
the EPA, Subpart 2 was simply Congress’s “approach to the
implementation of the [old] 1-hour” standard, and so there
was no reason that “the new standard could not simultane-
ously be implemented under . . . subpart 1.” 62 Fed. Reg.
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38856, 38885 (1997); see also id., at 38873 (“[T]he provisions
of subpart 1 . . . would apply to the implementation of the
new 8-hour ozone standards”). To use a few apparent gaps
in Subpart 2 to render its textually explicit applicability to
nonattainment areas under the new standard utterly inoper-
ative is to go over the edge of reasonable interpretation.
The EPA may not construe the statute in a way that com-
pletely nullifies textually applicable provisions meant to limit
its discretion.

The EPA’s interpretation making Subpart 2 abruptly ob-
solete is all the more astonishing because Subpart 2 was
obviously written to govern implementation for some time.
Some of the elements required to be included in SIP’s under
Subpart 2 were not to take effect until many years after
the passage of the CAA. See § 7511a(e)(3) (restrictions on
“electric utility and industrial and commercial boiler[s]” to be
“effective 8 years after November 15, 1990”); § 7511a(c)(5)(A)
(vehicle monitoring program to “[b]egi[n] 6 years after No-
vember 15, 1990”); § 7511a(g)(1) (emissions milestone re-
quirements to be applied “6 years after November 15, 1990,
and at intervals of every 3 years thereafter”). A plan reach-
ing so far into the future was not enacted to be abandoned
the next time the EPA reviewed the ozone standard—which
Congress knew could happen at any time, since the tech-
nical staff papers had already been completed in late 1989.
See 58 Fed. Reg. 13008, 13010 (1993); see also 42 U. S. C.
§ 7409(d)(1) (NAAQS must be reviewed and, if appropriate,
revised at least once every five years). Yet nothing in the
EPA’s interpretation would have prevented the agency from
aborting Subpart 2 the day after it was enacted. Even
now, if the EPA’s interpretation were correct, some areas
of the country could be required to meet the new, more strin-
gent ozone standard in at most the same time that Sub-
part 2 had allowed them to meet the old standard. Compare
§ 7502(a)(2) (Subpart 1 attainment dates) with § 7511(a) (Sub-
part 2 attainment dates). Los Angeles, for instance, “would
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be required to attain the revised NAAQS under Subpart 1
no later than the same year that marks the outer time limit
for attaining Subpart 2’s one-hour ozone standard.” Brief
for Petitioners in No. 99–1257, p. 49. An interpretation of
Subpart 2 so at odds with its structure and manifest purpose
cannot be sustained.

We therefore find the EPA’s implementation policy to be
unlawful, though not in the precise respect determined by
the Court of Appeals. After our remand, and the Court of
Appeals’ final disposition of these cases, it is left to the EPA
to develop a reasonable interpretation of the nonattainment
implementation provisions insofar as they apply to revised
ozone NAAQS.

* * *
To summarize our holdings in these unusually complex

cases: (1) The EPA may not consider implementation costs
in setting primary and secondary NAAQS under § 109(b)
of the CAA. (2) Section 109(b)(1) does not delegate legis-
lative power to the EPA in contravention of Art. I, § 1, of
the Constitution. (3) The Court of Appeals had jurisdic-
tion to review the EPA’s interpretation of Part D of Title I
of the CAA, relating to the implementation of the revised
ozone NAAQS. (4) The EPA’s interpretation of that Part
is unreasonable.

The judgment of the Court of Appeals is affirmed in part
and reversed in part, and the cases are remanded for pro-
ceedings consistent with this opinion.

It is so ordered.

Justice Thomas, concurring.
I agree with the majority that § 109’s directive to the

agency is no less an “intelligible principle” than a host of
other directives that we have approved. Ante, at 474–476.
I also agree that the Court of Appeals’ remand to the agency
to make its own corrective interpretation does not accord
with our understanding of the delegation issue. Ante, at
472–473. I write separately, however, to express my con-
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cern that there may nevertheless be a genuine constitu-
tional problem with § 109, a problem which the parties did
not address.

The parties to these cases who briefed the constitutional
issue wrangled over constitutional doctrine with barely a nod
to the text of the Constitution. Although this Court since
1928 has treated the “intelligible principle” requirement as
the only constitutional limit on congressional grants of power
to administrative agencies, see J. W. Hampton, Jr., & Co. v.
United States, 276 U. S. 394, 409 (1928), the Constitution does
not speak of “intelligible principles.” Rather, it speaks in
much simpler terms: “All legislative Powers herein granted
shall be vested in a Congress.” U. S. Const., Art. 1, § 1 (em-
phasis added). I am not convinced that the intelligible prin-
ciple doctrine serves to prevent all cessions of legislative
power. I believe that there are cases in which the principle
is intelligible and yet the significance of the delegated deci-
sion is simply too great for the decision to be called anything
other than “legislative.”

As it is, none of the parties to these cases has examined
the text of the Constitution or asked us to reconsider our
precedents on cessions of legislative power. On a future
day, however, I would be willing to address the question
whether our delegation jurisprudence has strayed too far
from our Founders’ understanding of separation of powers.

Justice Stevens, with whom Justice Souter joins,
concurring in part and concurring in the judgment.

Section 109(b)(1) delegates to the Administrator of the En-
vironmental Protection Agency (EPA) the authority to pro-
mulgate national ambient air quality standards (NAAQS).
In Part III of its opinion, ante, at 472–476, the Court con-
vincingly explains why the Court of Appeals erred when
it concluded that § 109 effected “an unconstitutional delega-
tion of legislative power.” American Trucking Assns., Inc.
v. EPA, 175 F. 3d 1027, 1033 (CADC 1999) (per curiam).
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I wholeheartedly endorse the Court’s result and endorse its
explanation of its reasons, albeit with the following caveat.

The Court has two choices. We could choose to articulate
our ultimate disposition of this issue by frankly acknowledg-
ing that the power delegated to the EPA is “legislative” but
nevertheless conclude that the delegation is constitutional
because adequately limited by the terms of the authorizing
statute. Alternatively, we could pretend, as the Court does,
that the authority delegated to the EPA is somehow not
“legislative power.” Despite the fact that there is language
in our opinions that supports the Court’s articulation of our
holding,1 I am persuaded that it would be both wiser and
more faithful to what we have actually done in delegation
cases to admit that agency rulemaking authority is “legisla-
tive power.” 2

The proper characterization of governmental power should
generally depend on the nature of the power, not on the iden-
tity of the person exercising it. See Black’s Law Dictionary
899 (6th ed. 1990) (defining “legislation” as, inter alia, “[f]or-
mulation of rule[s] for the future”); 1 K. Davis & R. Pierce,
Administrative Law Treatise § 2.3, p. 37 (3d ed. 1994) (“If
legislative power means the power to make rules of conduct
that bind everyone based on resolution of major policy issues,
scores of agencies exercise legislative power routinely by

1 See, e. g., Touby v. United States, 500 U. S. 160, 165 (1991); United
States v. Shreveport Grain & Elevator Co., 287 U. S. 77, 85 (1932); J. W.
Hampton, Jr., & Co. v. United States, 276 U. S. 394, 407 (1928); Field v.
Clark, 143 U. S. 649, 692 (1892).

2 See Mistretta v. United States, 488 U. S. 361, 372 (1989) (“[O]ur juris-
prudence has been driven by a practical understanding that in our increas-
ingly complex society . . . Congress simply cannot do its job absent an
ability to delegate power . . .”). See also Loving v. United States, 517
U. S. 748, 758 (1996) (“[The nondelegation] principle does not mean . . .
that only Congress can make a rule of prospective force”); 1 K. Davis &
R. Pierce, Administrative Law Treatise § 2.6, p. 66 (3d ed. 1994) (“Except
for two 1935 cases, the Court has never enforced its frequently announced
prohibition on congressional delegation of legislative power”).
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promulgating what are candidly called ‘legislative rules’ ”).
If the NAAQS that the EPA promulgated had been pre-
scribed by Congress, everyone would agree that those rules
would be the product of an exercise of “legislative power.”
The same characterization is appropriate when an agency
exercises rulemaking authority pursuant to a permissible
delegation from Congress.

My view is not only more faithful to normal English usage,
but is also fully consistent with the text of the Constitution.
In Article I, the Framers vested “All legislative Powers” in
the Congress, Art. I, § 1, just as in Article II they vested
the “executive Power” in the President, Art. II, § 1. Those
provisions do not purport to limit the authority of either
recipient of power to delegate authority to others. See
Bowsher v. Synar, 478 U. S. 714, 752 (1986) (Stevens, J.,
concurring in judgment) (“Despite the statement in Article
I of the Constitution that ‘All legislative powers herein
granted shall be vested in a Congress of the United States,’
it is far from novel to acknowledge that independent agencies
do indeed exercise legislative powers”); INS v. Chadha, 462
U. S. 919, 985–986 (1983) (White, J., dissenting) (“[L]egisla-
tive power can be exercised by independent agencies and
Executive departments . . .”); 1 Davis & Pierce, Administra-
tive Law Treatise § 2.6, at 66 (“The Court was probably mis-
taken from the outset in interpreting Article I’s grant of
power to Congress as an implicit limit on Congress’ author-
ity to delegate legislative power”). Surely the authority
granted to members of the Cabinet and federal law enforce-
ment agents is properly characterized as “Executive” even
though not exercised by the President. Cf. Morrison v.
Olson, 487 U. S. 654, 705–706 (1988) (Scalia, J., dissenting)
(arguing that the independent counsel exercised “executive
power” unconstrained by the President).

It seems clear that an executive agency’s exercise of rule-
making authority pursuant to a valid delegation from Con-
gress is “legislative.” As long as the delegation provides a
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sufficiently intelligible principle, there is nothing inherently
unconstitutional about it. Accordingly, while I join Parts I,
II, and IV of the Court’s opinion, and agree with almost ev-
erything said in Part III, I would hold that when Congress
enacted § 109, it effected a constitutional delegation of legis-
lative power to the EPA.

Justice Breyer, concurring in part and concurring in
the judgment.

I join Parts I, III, and IV of the Court’s opinion. I also
agree with the Court’s determination in Part II that the
Clean Air Act does not permit the Environmental Protec-
tion Agency to consider the economic costs of implemen-
tation when setting national ambient air quality standards
under § 109(b)(1) of the Act. But I would not rest this con-
clusion solely upon § 109’s language or upon a presumption,
such as the Court’s presumption that any authority the Act
grants the EPA to consider costs must flow from a “textual
commitment” that is “clear.” Ante, at 468. In order better
to achieve regulatory goals—for example, to allocate re-
sources so that they save more lives or produce a cleaner
environment—regulators must often take account of all of a
proposed regulation’s adverse effects, at least where those
adverse effects clearly threaten serious and disproportion-
ate public harm. Hence, I believe that, other things being
equal, we should read silences or ambiguities in the language
of regulatory statutes as permitting, not forbidding, this
type of rational regulation.

In these cases, however, other things are not equal. Here,
legislative history, along with the statute’s structure, indi-
cates that § 109’s language reflects a congressional decision
not to delegate to the agency the legal authority to consider
economic costs of compliance.

For one thing, the legislative history shows that Congress
intended the statute to be “technology forcing.” Senator
Edmund Muskie, the primary sponsor of the 1970 amend-
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ments to the Act, introduced them by saying that Congress’
primary responsibility in drafting the Act was not “to be
limited by what is or appears to be technologically or eco-
nomically feasible,” but “to establish what the public interest
requires to protect the health of persons,” even if that means
that “industries will be asked to do what seems to be impos-
sible at the present time.” 116 Cong. Rec. 32901–32902
(1970), 1 Legislative History of the Clean Air Amendments
of 1970 (Committee Print compiled for the Senate Committee
on Public Works by the Library of Congress), Ser. No. 93–18,
p. 227 (1974) (hereinafter Leg. Hist.) (emphasis added).

The Senate directly focused upon the technical feasibility
and cost of implementing the Act’s mandates. And it made
clear that it intended the Administrator to develop air qual-
ity standards set independently of either. The Senate Re-
port for the 1970 amendments explains:

“In the Committee discussions, considerable concern
was expressed regarding the use of the concept of tech-
nical feasibility as the basis of ambient air standards.
The Committee determined that 1) the health of people
is more important than the question of whether the
early achievement of ambient air quality standards
protective of health is technically feasible; and, 2) the
growth of pollution load in many areas, even with appli-
cation of available technology, would still be deleterious
to public health. . . .

“Therefore, the Committee determined that existing
sources of pollutants either should meet the standard
of the law or be closed down . . . .” S. Rep. No. 91–1196,
pp. 2–3 (1970), 1 Leg. Hist. 402–403 (emphasis added).

Indeed, this Court, after reviewing the entire legislative
history, concluded that the 1970 amendments were “ex-
pressly designed to force regulated sources to develop pollu-
tion control devices that might at the time appear to be eco-
nomically or technologically infeasible.” Union Elec. Co.



531US2 Unit: $U25 [04-12-02 20:14:45] PAGES PGT: OPIN

492 WHITMAN v. AMERICAN TRUCKING ASSNS., INC.

Opinion of Breyer, J.

v. EPA, 427 U. S. 246, 257 (1976) (emphasis added). And the
Court added that the 1970 amendments were intended to be
a “drastic remedy to . . . a serious and otherwise uncheckable
problem.” Id., at 256. Subsequent legislative history con-
firms that the technology-forcing goals of the 1970 amend-
ments are still paramount in today’s Act. See Clean Air
Conference Report (1977): Statement of Intent; Clarification
of Select Provisions, 123 Cong. Rec. 27070 (1977) (stating,
regarding the 1977 amendments to the Act, that “this year’s
legislation retains and even strengthens the technology forc-
ing . . . goals of the 1970 Act”); S. Rep. No. 101–228, p. 5
(1989) (stating that the 1990 amendments to the Act require
ambient air quality standards to be set at “the level that
‘protects the public health’ with an ‘adequate margin of
safety,’ without regard to the economic or technical feasibil-
ity of attainment” (emphasis added)).

To read this legislative history as meaning what it says
does not impute to Congress an irrational intent.
Technology-forcing hopes can prove realistic. Those per-
sons, for example, who opposed the 1970 Act’s insistence on
a 90% reduction in auto emission pollutants, on the ground
of excessive cost, saw the development of catalytic converter
technology that helped achieve substantial reductions with-
out the economic catastrophe that some had feared. See
§ 6(a) of the Clean Air Act Amendments of 1970, amending
§§ 202(b)(1)(A), (B), 84 Stat. 1690 (codified at 42 U. S. C.
§§ 7521(b)(1)(A), (B)) (requiring a 90% reduction in emis-
sions); 1 Leg. Hist. 238, 240 (statement of Sen. Griffin) (ar-
guing that the emissions standards could “force [the automo-
bile] industry out of existence” because costs “would not be
taken into account”); see generally Reitze, Mobile Source Air
Pollution Control, 6 Env. Law. 309, 326–327 (2000) (discussing
the development of the catalytic converter).

At the same time, the statute’s technology-forcing objec-
tive makes regulatory efforts to determine the costs of
implementation both less important and more difficult. It
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means that the relevant economic costs are speculative, for
they include the cost of unknown future technologies. It
also means that efforts to take costs into account can breed
time-consuming and potentially unresolvable arguments
about the accuracy and significance of cost estimates. Con-
gress could have thought such efforts not worth the delays
and uncertainties that would accompany them. In any
event, that is what the statute’s history seems to say. See
Union Elec., supra, at 256–259. And the matter is one for
Congress to decide.

Moreover, the Act does not, on this reading, wholly ignore
cost and feasibility. As the majority points out, ante, at
466–467, the Act allows regulators to take those concerns
into account when they determine how to implement ambient
air quality standards. Thus, States may consider economic
costs when they select the particular control devices used
to meet the standards, and industries experiencing difficulty
in reducing their emissions can seek an exemption or vari-
ance from the state implementation plan. See Union Elec.,
supra, at 266 (“[T]he most important forum for consideration
of claims of economic and technological infeasibility is before
the state agency formulating the implementation plan”).

The Act also permits the EPA, within certain limits,
to consider costs when it sets deadlines by which areas
must attain the ambient air quality standards. 42 U. S. C.
§ 7502(a)(2)(A) (providing that “the Administrator may ex-
tend the attainment date . . . for a period no greater than 10
years from the date of designation as nonattainment, consid-
ering the severity of nonattainment and the availability and
feasibility of pollution control measures”); § 7502(a)(2)(C)
(permitting the Administrator to grant up to two additional
1-year extensions); cf. §§ 7511(a)(1), (5) (setting more rigid
attainment deadlines for areas in nonattainment of the ozone
standard, but permitting the Administrator to grant up to
two 1-year extensions). And Congress can change those
statutory limits if necessary. Given the ambient air quality
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standards’ substantial effects on States, cities, industries,
and their suppliers and customers, Congress will hear from
those whom compliance deadlines affect adversely, and Con-
gress can consider whether legislative change is warranted.
See, e. g., Steel Industry Compliance Extension Act of 1981,
95 Stat. 139 (codified at 42 U. S. C. § 7413(e) (1988 ed.)) (re-
pealed 1990) (granting the Administrator discretion to ex-
tend the ambient air quality standard attainment date set in
the 1977 Act by up to three years for steelmaking facilities).

Finally, contrary to the suggestion of the Court of Appeals
and of some parties, this interpretation of § 109 does not
require the EPA to eliminate every health risk, however
slight, at any economic cost, however great, to the point of
“hurtling” industry over “the brink of ruin,” or even forcing
“deindustrialization.” American Trucking Assns., Inc. v.
EPA, 175 F. 3d 1027, 1037, 1038, n. 4 (CADC 1999); see also
Brief for Cross-Petitioners in No. 99–1426, p. 25. The stat-
ute, by its express terms, does not compel the elimination of
all risk; and it grants the Administrator sufficient flexibility
to avoid setting ambient air quality standards ruinous to
industry.

Section 109(b)(1) directs the Administrator to set stand-
ards that are “requisite to protect the public health” with
“an adequate margin of safety.” But these words do not de-
scribe a world that is free of all risk—an impossible and un-
desirable objective. See Industrial Union Dept., AFL–CIO
v. American Petroleum Institute, 448 U. S. 607, 642 (1980)
(plurality opinion) (the word “safe” does not mean “risk-
free”). Nor are the words “requisite” and “public health” to
be understood independent of context. We consider football
equipment “safe” even if its use entails a level of risk that
would make drinking water “unsafe” for consumption. And
what counts as “requisite” to protecting the public health
will similarly vary with background circumstances, such as
the public’s ordinary tolerance of the particular health risk
in the particular context at issue. The Administrator can
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consider such background circumstances when “decid[ing]
what risks are acceptable in the world in which we live.”
Natural Resources Defense Council, Inc. v. EPA, 824 F. 2d
1146, 1165 (CADC 1987).

The statute also permits the Administrator to take account
of comparative health risks. That is to say, she may con-
sider whether a proposed rule promotes safety overall. A
rule likely to cause more harm to health than it prevents is
not a rule that is “requisite to protect the public health.”
For example, as the Court of Appeals held and the parties
do not contest, the Administrator has the authority to deter-
mine to what extent possible health risks stemming from re-
ductions in tropospheric ozone (which, it is claimed, helps
prevent cataracts and skin cancer) should be taken into ac-
count in setting the ambient air quality standard for ozone.
See 175 F. 3d, at 1050–1053 (remanding for the Administrator
to make that determination).

The statute ultimately specifies that the standard set must
be “requisite to protect the public health” “in the judgment
of the Administrator,” § 109(b)(1), 84 Stat. 1680 (emphasis
added), a phrase that grants the Administrator considerable
discretionary standard-setting authority.

The statute’s words, then, authorize the Administrator
to consider the severity of a pollutant’s potential adverse
health effects, the number of those likely to be affected, the
distribution of the adverse effects, and the uncertainties
surrounding each estimate. Cf. Sunstein, Is the Clean Air
Act Unconstitutional?, 98 Mich. L. Rev. 303, 364 (1999).
They permit the Administrator to take account of compara-
tive health consequences. They allow her to take account
of context when determining the acceptability of small risks
to health. And they give her considerable discretion when
she does so.

This discretion would seem sufficient to avoid the extreme
results that some of the industry parties fear. After all, the
EPA, in setting standards that “protect the public health”
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with “an adequate margin of safety,” retains discretionary
authority to avoid regulating risks that it reasonably con-
cludes are trivial in context. Nor need regulation lead to
deindustrialization. Preindustrial society was not a very
healthy society; hence a standard demanding the return of
the Stone Age would not prove “requisite to protect the pub-
lic health.”

Although I rely more heavily than does the Court upon
legislative history and alternative sources of statutory flexi-
bility, I reach the same ultimate conclusion. Section 109
does not delegate to the EPA authority to base the national
ambient air quality standards, in whole or in part, upon the
economic costs of compliance.
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SEMTEK INTERNATIONAL INC. v. LOCKHEED
MARTIN CORP.

certiorari to the court of special appeals
of maryland

No. 99–1551. Argued December 5, 2000—Decided February 27, 2001

Respondent removed petitioner’s California state-court suit to a Cali-
fornia Federal District Court based on diversity of citizenship, and
successfully moved to dismiss the case “on the merits” as barred by
California’s statute of limitations. Petitioner then brought suit in a
Maryland Circuit Court, alleging the same causes of action, which were
not time barred under Maryland’s statute of limitations. That court
dismissed the case on the ground of res judicata. In affirming, the
Maryland Court of Special Appeals held that, regardless of whether
California would have accorded claim-preclusive effect to a statute-of-
limitations dismissal by one of its own courts, the California federal
court’s dismissal barred the Maryland complaint because the res judicata
effect of federal diversity judgments is prescribed by federal law, under
which the earlier dismissal was on the merits and claim preclusive.

Held: Because the claim-preclusive effect of a federal court’s dismissal
“upon the merits” of a diversity action on state statute-of-limitations
grounds is governed by a federal rule, which in turn (in diversity cases)
incorporates the claim-preclusion law that would be applied by state
courts in the State in which the federal court sits, the Maryland Court
of Special Appeals erred in holding that the California federal court’s
dismissal “upon the merits” necessarily precluded the Maryland state-
court action. Pp. 500–509.

(a) Dupasseur v. Rochereau, 21 Wall. 130, held that the res judi-
cata effect of a federal diversity judgment “is such as would belong to
judgments of the State courts rendered under similar circumstances,”
id., at 135. That case is not dispositive here, however, because it was
decided under the Conformity Act of 1872, which required federal
courts to apply the procedural law of the forum State in nonequity cases.
Neither is claim-preclusive effect demanded by Rule 41(b)—which pro-
vides that, unless the court “otherwise specifies,” an involuntary dis-
missal, other than a dismissal for lack of jurisdiction, improper venue,
or failure to join a party under Rule 19, “operates as an adjudication
upon the merits.” Although the original connotation of a judgment
“on the merits” was one that passes directly on the substance of a claim
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(which would be claim preclusive), the meaning of the term has under-
gone change, and does not necessarily designate a judgment effecting
claim preclusion. There are a number of reasons for believing it does
not bear that meaning in Rule 41(b). It would be peculiar to announce
a federally prescribed rule on claim preclusion in a default rule for
determining a dismissal’s import, or to find a rule governing the effect
to be accorded federal judgments by other courts ensconced in rules
governing the internal procedures of the rendering court itself. More-
over, as so interpreted, the Rule would in many cases violate the
federalism principle of Erie R. Co. v. Tompkins, 304 U. S. 64, 78–80,
by engendering substantial variations in outcomes between state
and federal litigation which would likely influence forum choice, Hanna
v. Plumer, 380 U. S. 460, 467–468. Finally, this Court has never relied
upon the Rule when recognizing the claim-preclusive effect of fed-
eral judgments in federal-question cases. Rule 41(a) makes clear that
“an adjudication upon the merits” in Rule 41(b) is the opposite of a
dismissal without prejudice—that is, it is a dismissal that prevents re-
filing of the claim in the same court. That is undoubtedly a necessary
condition, but not a sufficient one, for claim-preclusive effect in other
courts. Pp. 500–506.

(b) Federal common law governs the claim-preclusive effect of a dis-
missal by a federal court sitting in diversity, and it is up to this Court
to determine the appropriate federal rule. Since in diversity cases
state, rather than federal, substantive law is at issue, there is no need
for a uniform federal rule; and nationwide uniformity is better served
by having the same claim-preclusive rule (the state rule) apply whether
the dismissal has been ordered by a state or a federal court. Any other
rule would produce the sort of forum shopping and inequitable ad-
ministration of the laws that Erie seeks to avoid. While the federal
reference to state law will not obtain in situations in which the state
law is incompatible with federal interests, no such conflict exists here.
Pp. 506–509.

128 Md. App. 39, 736 A. 2d 1104, reversed and remanded.

Scalia, J., delivered the opinion for a unanimous Court.

Michael Gottesman argued the cause for petitioner. With
him on the briefs were Jonathan S. Massey, Kenneth J.
Chesebro, Thomas V. Girardi, Thomas C. Goldstein, Walter
J. Lack, Andrew W. Zepeda, and Steven L. Hogan.
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Walter E. Dellinger argued the cause for respondent.
With him on the brief were Robert E. Willett, Francis B.
Burch, Jr., and Martin H. Redish.*

Justice Scalia delivered the opinion of the Court.
This case presents the question whether the claim-

preclusive effect of a federal judgment dismissing a diver-
sity action on statute-of-limitations grounds is determined
by the law of the State in which the federal court sits.

I

Petitioner filed a complaint against respondent in Cali-
fornia state court, alleging inducement of breach of contract
and various business torts. Respondent removed the case
to the United States District Court for the Central District
of California on the basis of diversity of citizenship, see 28
U. S. C. §§ 1332, 1441 (1994 ed. and Supp. IV), and success-
fully moved to dismiss petitioner’s claims as barred by Cali-
fornia’s 2-year statute of limitations. In its order of dis-
missal, the District Court, adopting language suggested by
respondent, dismissed petitioner’s claims “in [their] entirety
on the merits and with prejudice.” App. to Pet. for Cert.
59a. Without contesting the District Court’s designation of
its dismissal as “on the merits,” petitioner appealed to the
Court of Appeals for the Ninth Circuit, which affirmed the
District Court’s order. 168 F. 3d 501 (1999) (table). Peti-
tioner also brought suit against respondent in the State Cir-
cuit Court for Baltimore City, Maryland, alleging the same
causes of action, which were not time barred under Mary-
land’s 3-year statute of limitations. Respondent sought in-
junctive relief against this action from the California federal
court under the All Writs Act, 28 U. S. C. § 1651, and re-
moved the action to the United States District Court for the

*Griffin B. Bell, Chilton Davis Varner, Paul D. Clement, and Jeffrey
S. Bucholtz filed a brief for the Product Liability Advisory Council, Inc.,
as amicus curiae urging affirmance.
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District of Maryland on federal-question grounds (diversity
grounds were not available because Lockheed “is a Maryland
citizen,” Semtek Int’l, Inc. v. Lockheed Martin Corp., 988
F. Supp. 913, 914 (1997)). The California federal court de-
nied the relief requested, and the Maryland federal court re-
manded the case to state court because the federal question
arose only by way of defense, ibid. Following a hearing, the
Maryland state court granted respondent’s motion to dismiss
on the ground of res judicata. Petitioner then returned to
the California federal court and the Ninth Circuit, unsuccess-
fully moving both courts to amend the former’s earlier order
so as to indicate that the dismissal was not “on the merits.”
Petitioner also appealed the Maryland trial court’s order of
dismissal to the Maryland Court of Special Appeals. The
Court of Special Appeals affirmed, holding that, regardless
of whether California would have accorded claim-preclusive
effect to a statute-of-limitations dismissal by one of its own
courts, the dismissal by the California federal court barred
the complaint filed in Maryland, since the res judicata effect
of federal diversity judgments is prescribed by federal law,
under which the earlier dismissal was on the merits and
claim preclusive. 128 Md. App. 39, 736 A. 2d 1104 (1999).
After the Maryland Court of Appeals declined to review the
case, we granted certiorari. 530 U. S. 1260 (2000).

II

Petitioner contends that the outcome of this case is con-
trolled by Dupasseur v. Rochereau, 21 Wall. 130, 135 (1875),
which held that the res judicata effect of a federal diver-
sity judgment “is such as would belong to judgments of
the State courts rendered under similar circumstances,” and
may not be accorded any “higher sanctity or effect.” Since,
petitioner argues, the dismissal of an action on statute-of-
limitations grounds by a California state court would not be
claim preclusive, it follows that the similar dismissal of this
diversity action by the California federal court cannot be
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claim preclusive. While we agree that this would be the
result demanded by Dupasseur, the case is not dispositive
because it was decided under the Conformity Act of 1872,
17 Stat. 196, which required federal courts to apply the pro-
cedural law of the forum State in nonequity cases. That
arguably affected the outcome of the case. See Dupasseur,
supra, at 135. See also Restatement (Second) of Judgments
§ 87, Comment a, p. 315 (1980) (hereinafter Restatement)
(“Since procedural law largely determines the matters that
may be adjudicated in an action, state law had to be consid-
ered in ascertaining the effect of a federal judgment”).

Respondent, for its part, contends that the outcome of this
case is controlled by Federal Rule of Civil Procedure 41(b),
which provides as follows:

“Involuntary Dismissal: Effect Thereof. For failure of
the plaintiff to prosecute or to comply with these rules
or any order of court, a defendant may move for dis-
missal of an action or of any claim against the defendant.
Unless the court in its order for dismissal otherwise
specifies, a dismissal under this subdivision and any
dismissal not provided for in this rule, other than a
dismissal for lack of jurisdiction, for improper venue, or
for failure to join a party under Rule 19, operates as an
adjudication upon the merits.”

Since the dismissal here did not “otherwise specif[y]” (in-
deed, it specifically stated that it was “on the merits”), and
did not pertain to the excepted subjects of jurisdiction,
venue, or joinder, it follows, respondent contends, that the
dismissal “is entitled to claim preclusive effect.” Brief for
Respondent 3–4.

Implicit in this reasoning is the unstated minor premise
that all judgments denominated “on the merits” are entitled
to claim-preclusive effect. That premise is not necessarily
valid. The original connotation of an “on the merits” adjudi-
cation is one that actually “pass[es] directly on the substance
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of [a particular] claim” before the court. Restatement § 19,
Comment a, at 161. That connotation remains common to
every jurisdiction of which we are aware. See ibid. (“The
prototyp[ical] [judgment on the merits is] one in which the
merits of [a party’s] claim are in fact adjudicated [for or]
against the [party] after trial of the substantive issues”).
And it is, we think, the meaning intended in those many
statements to the effect that a judgment “on the merits”
triggers the doctrine of res judicata or claim preclusion.
See, e. g., Parklane Hosiery Co. v. Shore, 439 U. S. 322, 326,
n. 5 (1979) (“Under the doctrine of res judicata, a judgment
on the merits in a prior suit bars a second suit involving
the same parties or their privies based on the same cause
of action”); Goddard v. Security Title Ins. & Guarantee Co.,
14 Cal. 2d 47, 51, 92 P. 2d 804, 806 (1939) (“[A] final judg-
ment, rendered upon the merits by a court having jurisdic-
tion of the cause . . . is a complete bar to a new suit between
[the parties or their privies] on the same cause of action”
(internal quotation marks and citations omitted)).

But over the years the meaning of the term “judgment on
the merits” “has gradually undergone change,” R. Marcus,
M. Redish, & E. Sherman, Civil Procedure: A Modern Ap-
proach 1140–1141 (3d ed. 2000), and it has come to be applied
to some judgments (such as the one involved here) that do
not pass upon the substantive merits of a claim and hence
do not (in many jurisdictions) entail claim-preclusive effect.
Compare, e. g., Western Coal & Mining Co. v. Jones, 27 Cal.
2d 819, 826, 167 P. 2d 719, 724 (1946), and Koch v. Rodlin
Enterprises, Inc., 223 Cal. App. 3d 1591, 1596, 273 Cal. Rptr.
438, 441 (1990), with Plaut v. Spendthrift Farm, Inc., 514
U. S. 211, 228 (1995) (statute of limitations); Goddard, supra,
at 50–51, 92 P. 2d, at 806–807, and Allston v. Incorporated
Village of Rockville Centre, 25 App. Div. 2d 545, 546, 267
N. Y. S. 2d 564, 565–566 (1966), with Federated Department
Stores, Inc. v. Moitie, 452 U. S. 394, 399, n. 3 (1981) (demurrer
or failure to state a claim). See also Restatement § 19, Com-
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ment a and Reporter’s Note; 18 C. Wright, A. Miller, &
E. Cooper, Federal Practice and Procedure § 4439, pp. 355–
358 (1981) (hereinafter Wright & Miller). That is why the
Restatement of Judgments has abandoned the use of the
term—“because of its possibly misleading connotations,” Re-
statement § 19, Comment a, at 161.

In short, it is no longer true that a judgment “on the
merits” is necessarily a judgment entitled to claim-preclusive
effect; and there are a number of reasons for believing that
the phrase “adjudication upon the merits” does not bear
that meaning in Rule 41(b). To begin with, Rule 41(b) sets
forth nothing more than a default rule for determining
the import of a dismissal (a dismissal is “upon the merits,”
with the three stated exceptions, unless the court “other-
wise specifies”). This would be a highly peculiar context in
which to announce a federally prescribed rule on the complex
question of claim preclusion, saying in effect, “All federal
dismissals (with three specified exceptions) preclude suit
elsewhere, unless the court otherwise specifies.”

And even apart from the purely default character of Rule
41(b), it would be peculiar to find a rule governing the effect
that must be accorded federal judgments by other courts
ensconced in rules governing the internal procedures of the
rendering court itself. Indeed, such a rule would arguably
violate the jurisdictional limitation of the Rules Enabling
Act: that the Rules “shall not abridge, enlarge or modify any
substantive right,” 28 U. S. C. § 2072(b). Cf. Ortiz v. Fibre-
board Corp., 527 U. S. 815, 842 (1999) (adopting a “limiting
construction” of Federal Rule of Civil Procedure 23(b)(1)(B)
in order to “minimiz[e] potential conflict with the Rules En-
abling Act, and [to] avoi[d] serious constitutional concerns”).
In the present case, for example, if California law left peti-
tioner free to sue on this claim in Maryland even after the
California statute of limitations had expired, the federal
court’s extinguishment of that right (through Rule 41(b)’s
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mandated claim-preclusive effect of its judgment) would
seem to violate this limitation.

Moreover, as so interpreted, the Rule would in many cases
violate the federalism principle of Erie R. Co. v. Tompkins,
304 U. S. 64, 78–80 (1938), by engendering “ ‘substantial’
variations [in outcomes] between state and federal litigation”
which would “[l]ikely . . . influence the choice of a forum,”
Hanna v. Plumer, 380 U. S. 460, 467–468 (1965). See also
Guaranty Trust Co. v. York, 326 U. S. 99, 108–110 (1945).
Cf. Walker v. Armco Steel Corp., 446 U. S. 740, 748–753
(1980). With regard to the claim-preclusion issue involved
in the present case, for example, the traditional rule is that
expiration of the applicable statute of limitations merely
bars the remedy and does not extinguish the substantive
right, so that dismissal on that ground does not have claim-
preclusive effect in other jurisdictions with longer, unexpired
limitations periods. See Restatement (Second) of Conflict
of Laws §§ 142(2), 143 (1969); Restatement of Judgments § 49,
Comment a (1942). Out-of-state defendants sued on stale
claims in California and in other States adhering to this
traditional rule would systematically remove state-law suits
brought against them to federal court—where, unless other-
wise specified, a statute-of-limitations dismissal would bar
suit everywhere.1

Finally, if Rule 41(b) did mean what respondent suggests,
we would surely have relied upon it in our cases recognizing
the claim-preclusive effect of federal judgments in federal-
question cases. Yet for over half a century since the pro-

1 Rule 41(b), interpreted as a preclusion-establishing rule, would not
have the two effects described in the preceding paragraphs—arguable
violation of the Rules Enabling Act and incompatibility with Erie R. Co.
v. Tompkins, 304 U. S. 64 (1938)—if the court’s failure to specify an other-
than-on-the-merits dismissal were subject to reversal on appeal whenever
it would alter the rule of claim preclusion applied by the State in which
the federal court sits. No one suggests that this is the rule, and we are
aware of no case that applies it.
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mulgation of Rule 41(b), we have not once done so. See,
e. g., Heck v. Humphrey, 512 U. S. 477, 488–489, n. 9 (1994);
Federated Department Stores, Inc. v. Moitie, supra, at 398;
Blonder-Tongue Laboratories, Inc. v. University of Ill.
Foundation, 402 U. S. 313, 324, n. 12 (1971).

We think the key to a more reasonable interpretation of
the meaning of “operates as an adjudication upon the merits”
in Rule 41(b) is to be found in Rule 41(a), which, in discussing
the effect of voluntary dismissal by the plaintiff, makes clear
that an “adjudication upon the merits” is the opposite of a
“dismissal without prejudice”:

“Unless otherwise stated in the notice of dismissal or
stipulation, the dismissal is without prejudice, except
that a notice of dismissal operates as an adjudication
upon the merits when filed by a plaintiff who has once
dismissed in any court of the United States or of any
state an action based on or including the same claim.”

See also 18 Wright & Miller § 4435, at 329, n. 4 (“Both parts
of Rule 41 . . . use the phrase ‘without prejudice’ as a contrast
to adjudication on the merits”); 9 id., § 2373, at 396, n. 4
(“ ‘[W]ith prejudice’ is an acceptable form of shorthand for
‘an adjudication upon the merits’ ”). See also Goddard, 14
Cal. 2d, at 54, 92 P. 2d, at 808 (stating that a dismissal “with
prejudice” evinces “[t]he intention of the court to make
[the dismissal] on the merits”). The primary meaning of
“dismissal without prejudice,” we think, is dismissal without
barring the plaintiff from returning later, to the same court,
with the same underlying claim. That will also ordinarily
(though not always) have the consequence of not barring the
claim from other courts, but its primary meaning relates to
the dismissing court itself. Thus, Black’s Law Dictionary
(7th ed. 1999) defines “dismissed without prejudice” as “re-
moved from the court’s docket in such a way that the plaintiff
may refile the same suit on the same claim,” id., at 482, and
defines “dismissal without prejudice” as “[a] dismissal that



531US2 Unit: $U26 [05-24-01 09:04:37] PAGES PGT: OPIN

506 SEMTEK INT’L INC. v. LOCKHEED MARTIN CORP.

Opinion of the Court

does not bar the plaintiff from refiling the lawsuit within the
applicable limitations period,” ibid.

We think, then, that the effect of the “adjudication upon
the merits” default provision of Rule 41(b)—and, presum-
ably, of the explicit order in the present case that used the
language of that default provision—is simply that, unlike a
dismissal “without prejudice,” the dismissal in the present
case barred refiling of the same claim in the United States
District Court for the Central District of California. That
is undoubtedly a necessary condition, but it is not a sufficient
one, for claim-preclusive effect in other courts.2

III
Having concluded that the claim-preclusive effect, in

Maryland, of this California federal diversity judgment is
dictated neither by Dupasseur v. Rochereau, as petitioner
contends, nor by Rule 41(b), as respondent contends, we
turn to consideration of what determines the issue. Neither
the Full Faith and Credit Clause, U. S. Const., Art. IV, § 1,3

nor the full faith and credit statute, 28 U. S. C. § 1738,4 ad-

2 We do not decide whether, in a diversity case, a federal court’s “dis-
missal upon the merits” (in the sense we have described), under circum-
stances where a state court would decree only a “dismissal without preju-
dice,” abridges a “substantive right” and thus exceeds the authorization
of the Rules Enabling Act. We think the situation will present itself more
rarely than would the arguable violation of the Act that would ensue from
interpreting Rule 41(b) as a rule of claim preclusion; and if it is a violation,
can be more easily dealt with on direct appeal.

3 Article IV, § 1, provides as follows:
“Full Faith and Credit shall be given in each State to the public Acts,

Records, and judicial Proceedings of every other State. And the Con-
gress may by general Laws prescribe the Manner in which such Acts,
Records and Proceedings shall be proved, and the Effect thereof.”

4 Title 28 U. S. C. § 1738 provides in relevant part as follows:
“The records and judicial proceedings of any court of any . . . State,

Territory or Possession . . . shall have the same full faith and credit in
every court within the United States and its Territories and Possessions
as they have by law or usage in the courts of such State, Territory or
Possession from which they are taken.”
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dresses the question. By their terms they govern the ef-
fects to be given only to state-court judgments (and, in the
case of the statute, to judgments by courts of territories
and possessions). And no other federal textual provision,
neither of the Constitution nor of any statute, addresses the
claim-preclusive effect of a judgment in a federal diversity
action.

It is also true, however, that no federal textual provision
addresses the claim-preclusive effect of a federal-court judg-
ment in a federal-question case, yet we have long held that
States cannot give those judgments merely whatever effect
they would give their own judgments, but must accord them
the effect that this Court prescribes. See Stoll v. Gottlieb,
305 U. S. 165, 171–172 (1938); Gunter v. Atlantic Coast Line
R. Co., 200 U. S. 273, 290–291 (1906); Deposit Bank v. Frank-
fort, 191 U. S. 499, 514–515 (1903). The reasoning of that
line of cases suggests, moreover, that even when States are
allowed to give federal judgments (notably, judgments in
diversity cases) no more than the effect accorded to state
judgments, that disposition is by direction of this Court,
which has the last word on the claim-preclusive effect of all
federal judgments:

“It is true that for some purposes and within certain
limits it is only required that the judgments of the
courts of the United States shall be given the same force
and effect as are given the judgments of the courts of
the States wherein they are rendered; but it is equally
true that whether a Federal judgment has been given
due force and effect in the state court is a Federal ques-
tion reviewable by this court, which will determine for
itself whether such judgment has been given due weight
or otherwise. . . .

“When is the state court obliged to give to Federal
judgments only the force and effect it gives to state
court judgments within its own jurisdiction? Such
cases are distinctly pointed out in the opinion of Mr. Jus-
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tice Bradley in Dupasseur v. Rochereau [which stated
that the case was a diversity case, applying state law
under state procedure].” Ibid.

In other words, in Dupasseur the State was allowed (indeed,
required) to give a federal diversity judgment no more effect
than it would accord one of its own judgments only because
reference to state law was the federal rule that this Court
deemed appropriate. In short, federal common law governs
the claim-preclusive effect of a dismissal by a federal court
sitting in diversity. See generally R. Fallon, D. Meltzer, &
D. Shapiro, Hart and Wechsler’s The Federal Courts and
the Federal System 1473 (4th ed. 1996); Degnan, Federalized
Res Judicata, 85 Yale L. J. 741 (1976).

It is left to us, then, to determine the appropriate federal
rule. And despite the sea change that has occurred in the
background law since Dupasseur was decided—not only re-
peal of the Conformity Act but also the watershed decision
of this Court in Erie—we think the result decreed by Du-
passeur continues to be correct for diversity cases. Since
state, rather than federal, substantive law is at issue there
is no need for a uniform federal rule. And indeed, nation-
wide uniformity in the substance of the matter is better
served by having the same claim-preclusive rule (the state
rule) apply whether the dismissal has been ordered by a
state or a federal court. This is, it seems to us, a classic
case for adopting, as the federally prescribed rule of deci-
sion, the law that would be applied by state courts in the
State in which the federal diversity court sits. See Gas-
perini v. Center for Humanities, Inc., 518 U. S. 415, 429–431
(1996); Walker v. Armco Steel Corp., 446 U. S., at 752–753;
Bernhardt v. Polygraphic Co. of America, 350 U. S. 198, 202–
205 (1956); Palmer v. Hoffman, 318 U. S. 109, 117 (1943);
Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U. S. 487, 496 (1941);
Cities Service Oil Co. v. Dunlap, 308 U. S. 208, 212 (1939).
As we have alluded to above, any other rule would produce
the sort of “forum-shopping . . . and . . . inequitable ad-
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ministration of the laws” that Erie seeks to avoid, Hanna,
380 U. S., at 468, since filing in, or removing to, federal court
would be encouraged by the divergent effects that the
litigants would anticipate from likely grounds of dismissal.
See Guaranty Trust Co. v. York, 326 U. S., at 109–110.

This federal reference to state law will not obtain, of
course, in situations in which the state law is incompati-
ble with federal interests. If, for example, state law did
not accord claim-preclusive effect to dismissals for willful
violation of discovery orders, federal courts’ interest in the
integrity of their own processes might justify a contrary
federal rule. No such conflict with potential federal inter-
ests exists in the present case. Dismissal of this state cause
of action was decreed by the California federal court only
because the California statute of limitations so required; and
there is no conceivable federal interest in giving that time
bar more effect in other courts than the California courts
themselves would impose.

* * *

Because the claim-preclusive effect of the California fed-
eral court’s dismissal “upon the merits” of petitioner’s action
on statute-of-limitations grounds is governed by a federal
rule that in turn incorporates California’s law of claim pre-
clusion (the content of which we do not pass upon today),
the Maryland Court of Special Appeals erred in holding that
the dismissal necessarily precluded the bringing of this ac-
tion in the Maryland courts. The judgment is reversed, and
the case remanded for further proceedings not inconsistent
with this opinion.

It is so ordered.
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COOK v. GRALIKE et al.

certiorari to the united states court of appeals for
the eighth circuit

No. 99–929. Argued November 6, 2000—Decided February 28, 2001

In U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779, the Court held that
an Arkansas law prohibiting otherwise eligible congressional candidates
from appearing on the general election ballot if they had already served
two Senate terms or three House terms was an impermissible attempt
to add qualifications to congressional office rather than a permissible
exercise of the State’s Elections Clause power to regulate the “Times,
Places and Manner of holding Elections for Senators and Represen-
tatives,” U. S. Const., Art. I, § 4, cl. 1. In response, Missouri voters
adopted an amendment to Article VIII of their State Constitution de-
signed to bring about a specified “Congressional Term Limits Amend-
ment” to the Federal Constitution. Among other things, Article VIII
“instruct[s]” Missouri Congress Members to use all their powers to pass
the federal amendment; prescribes that “DISREGARDED VOTERS’
INSTRUCTION ON TERM LIMITS” be printed on ballots by the
names of Members failing to take certain legislative acts in support of
the proposed amendment; provides that “DECLINED TO PLEDGE TO
SUPPORT TERM LIMITS” be printed by the names of nonincumbent
candidates refusing to take a “Term Limit” pledge to perform those acts
if elected; and directs the Missouri Secretary of State (Secretary), the
petitioner here, to determine and declare whether either statement
should be printed by candidates’ names. Respondent Gralike, a non-
incumbent House candidate, sued to enjoin petitioner from implement-
ing Article VIII on the ground it violated the Federal Constitution.
The District Court granted Gralike summary judgment, and the Eighth
Circuit affirmed.

Held: Article VIII is unconstitutional. Pp. 518–527.
(a) Because petitioner’s arguments that Article VIII is an exercise of

the people’s right to instruct their representatives reserved by the
Tenth Amendment, as well as a permissible regulation of the “manner”
of electing federal legislators under the Elections Clause, rely on differ-
ent sources of state power, the Court reviews the distinction in kind
between reserved state powers and those delegated to the States by the
Constitution. The Constitution draws a basic distinction between the
powers of the newly created Federal Government and the powers re-
tained by the pre-existing sovereign States. U. S. Term Limits, 514
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U. S., at 801. On the one hand, such retained powers proceed, not from
the American people, but from the people of the several States. They
remain, after the Constitution’s adoption, what they were before, except
insofar as they are abridged by that instrument. Sturges v. Crownin-
shield, 4 Wheat. 122, 193. On the other hand, the States can exercise
no powers springing exclusively from the National Government’s exist-
ence which the Constitution did not delegate. Pp. 518–519.

(b) Petitioner’s argument that Article VIII is a valid exercise of the
State’s reserved power to give binding instructions to its representa-
tives is unpersuasive for three reasons. First, the historical precedents
on which she relies—concerning the part instructions played in the Sec-
ond Continental Congress, the Constitutional Convention, the early
Congress, the selection of United States Senators before the Seven-
teenth Amendment’s passage, and the ratification of certain federal con-
stitutional amendments—are distinguishable because, unlike Article
VIII, none of petitioner’s examples was coupled with an express legal
sanction for disobedience. Second, countervailing historical evidence is
provided by the fact that the First Congress rejected a proposal to
insert a right of the people “to instruct their representatives” into what
would become the First Amendment. Third, and of decisive signifi-
cance, the means employed to issue the instructions, ballots for congres-
sional elections, are unacceptable unless Article VIII is a permissible
exercise of the State’s power to regulate the manner of holding congres-
sional elections. Pp. 519–522.

(c) The federal offices at stake arise from the Constitution itself. See
U. S. Term Limits, 514 U. S., at 805. Because any state authority to
regulate election to those offices could not precede their very creation
by the Constitution, such power had to be delegated to the States,
rather than reserved under the Tenth Amendment. Id., at 804. No
constitutional provision other than the Elections Clause gives the States
authority over congressional elections. By process of elimination then,
the States may regulate the incidents of such elections, including ballot-
ing, only within the exclusive delegation of their Elections Clause
power. The Court disagrees with petitioner’s argument that Article
VIII is a valid exercise of that power in that it regulates the “manner”
in which elections are held by disclosing information about congressional
candidates. The Clause grants to the States “broad power” to pre-
scribe the procedural mechanisms for holding congressional elections,
e. g., Tashjian v. Republican Party of Conn., 479 U. S. 208, 217, but does
not authorize them to dictate electoral outcomes, to favor or disfavor a
class of candidates, or to evade important constitutional restraints, U. S.
Term Limits, 514 U. S., at 833–834. Article VIII is not a procedural
regulation. It does not control the “manner” of elections, for that term
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encompasses matters like notices, registration, supervision of voting,
and other requirements as to procedure and safeguards which experi-
ence shows are necessary to enforce the fundamental right involved.
See, e. g., Smiley v. Holm, 285 U. S. 355, 366. Rather, Article VIII is
plainly designed to favor candidates who are willing to support the par-
ticular form of a term limits amendment set forth in its text and to
disfavor those who either oppose term limits entirely or would prefer a
different proposal. Cf. Anderson v. Celebrezze, 460 U. S. 780, 788, n. 9.
It not only “instruct[s]” Missouri’s congressional Members to promote
the passage of the specified term limits amendment, but also attaches a
concrete consequence to noncompliance—the printing of an adverse
label by the candidate’s name on ballots. The two labels impose sub-
stantial political risk on candidates who fail to comply with Article VIII,
handicapping them at the most crucial stage in the election process—
the instant before the vote is cast, Anderson v. Martin, 375 U. S. 399,
402. And, by directing the citizen’s attention to the single consider-
ation of the candidates’ fidelity to term limits, the labels imply that the
issue is an important—perhaps paramount—consideration in the citi-
zen’s choice. Ibid. Article VIII thus attempts to “dictate electoral
outcomes.” U. S. Term Limits, 514 U. S., at 833–834. Such “regula-
tion” of congressional elections is not authorized by the Elections
Clause. Pp. 522–527.

191 F. 3d 911, affirmed.

Stevens, J., delivered the opinion of the Court, in which Scalia, Ken-
nedy, Ginsburg, and Breyer, JJ., joined, in which Souter, J., joined as
to Parts I, II, and IV, and in which Thomas, J., joined as to Parts I and
IV. Kennedy, J., filed a concurring opinion, post, p. 527. Thomas, J.,
filed an opinion concurring in part and concurring in the judgment, post,
p. 530. Rehnquist, C. J., filed an opinion concurring in the judgment, in
which O’Connor, J., joined, post, p. 530.

James R. McAdams argued the cause for petitioner.
With him on the briefs were Jeremiah W. (Jay) Nixon, At-
torney General of Missouri, James R. Layton, State Solici-
tor, and Tina M. Crow Halcomb and J. Eric Durr, Assistant
Attorneys General.

Jonathan S. Franklin argued the cause for respondents.
With him on the brief were H. Christopher Bartolomucci
and Arthur A. Benson II.

Deputy Solicitor General Underwood argued the cause
for the United States as amicus curiae urging affirmance.
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With her on the brief were Solicitor General Waxman,
Assistant Attorney General Ogden, Paul R. Q. Wolfson, and
Douglas N. Letter.*

Justice Stevens delivered the opinion of the Court.

In U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779
(1995), we reviewed a challenge to an Arkansas law that pro-
hibited the name of an otherwise eligible candidate for the
United States Congress from appearing on the general elec-
tion ballot if he or she had already served three terms in the
House of Representatives or two terms in the Senate. We
held that the ballot restriction was an indirect attempt to
impose term limits on congressional incumbents that vio-
lated the Qualifications Clauses in Article I of the Constitu-
tion rather than a permissible exercise of the State’s power
to regulate the “Times, Places and Manner of holding Elec-
tions for Senators and Representatives” within the meaning
of Article I, § 4, cl. 1.

In response to that decision, the voters of Missouri
adopted in 1996 an amendment to Article VIII 1 of their State
Constitution designed to lead to the adoption of a specified
“Congressional Term Limits Amendment” to the Federal
Constitution. At issue in this case is the constitutionality of
Article VIII.

*Briefs of amici curiae urging reversal were filed for the State of Ne-
braska by Don Stenberg, Attorney General, and L. Steven Grasz, Deputy
Attorney General; for the Initiative and Referendum Institute by Patrick
T. O’Brien and John M. Boehm; for Missouri Term Limits by Stephen J.
Safranek; and for U. S. PIRG Education Fund by David Jonathan Fine.

Briefs of amici curiae urging affirmance were filed for the James Madi-
son Center for Free Speech by James Bopp, Jr., and Heidi K. Meyer; and
for the League of Women Voters of the United States et al. by Louis R.
Cohen and Jonathan J. Frankel.

Kris W. Kobach, pro se, filed a brief as amicus curiae.
1 We shall follow the parties’ practice of referring to the amendment as

“Article VIII” even though it merely added new §§ 15 through 22 to the
pre-existing article.
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I

Article VIII “instruct[s]” each Member of Missouri’s con-
gressional delegation “to use all of his or her delegated pow-
ers to pass the Congressional Term Limits Amendment” set
forth in § 16 of the Article. Mo. Const., Art. VIII, § 17(1).
That proposed amendment would limit service in the United
States Congress to three terms in the House of Representa-
tives and two terms in the Senate.2

Three provisions in Article VIII combine to advance its
purpose. Section 17 prescribes that the statement “DIS-
REGARDED VOTERS’ INSTRUCTION ON TERM LIM-
ITS” be printed on all primary and general ballots adjacent
to the name of a Senator or Representative who fails to take
any one of eight legislative acts in support of the proposed
amendment.3 Section 18 provides that the statement “DE-

2 The full text of the proposed amendment is as follows:
“Congressional Term Limits Amendment
“(a) No person shall serve in the office of United States Representative

for more than three terms, but upon ratification of this amendment no
person who has held the office of the United States Representative or who
then holds the office shall serve for more than two additional terms.

“(b) No person shall serve in the office of United States Senator for
more than two terms, but upon ratification of this amendment no person
who has held the office of United States Senator or who then holds the
office shall serve in the office for more than one additional term.

“(c) Any state may enact by state constitutional amendment longer or
shorter limits than those specified in section ‘a’ or ‘b’ herein.

“(d) This article shall have no time limit within which it must be ratified
to become operative upon the ratification of the legislatures of three-
fourths of the several States.”

3 Section 17(2) provides that the statement shall be printed
“adjacent to the name of any United States Senator or Representative who:

“(a) fails to vote in favor of the proposed Congressional Term Limits
Amendment set forth above when brought to a vote or;

“(b) fails to second the proposed Congressional Term Limits Amend-
ment set forth above if it lacks for a second before any proceeding of the
legislative body or;

“(c) fails to propose or otherwise bring to a vote of the full legislative
body the proposed Congressional Term Limits Amendment set forth
above if it otherwise lacks a legislator who so proposes or brings to a
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CLINED TO PLEDGE TO SUPPORT TERM LIMITS” be
printed on all primary and general election ballots next to
the name of every nonincumbent congressional candidate
who refuses to take a “Term Limit” pledge that commits
the candidate, if elected, to performing the legislative acts
enumerated in § 17.4 And § 19 directs the Missouri Secre-
tary of State to determine and declare, pursuant to §§ 17 and
18, whether either statement should be printed alongside the
name of each candidate for Congress.5

vote of the full legislative body the proposed Congressional Term Limits
Amendment set forth above or;

“(d) fails to vote in favor of all votes bringing the proposed Congres-
sional Term Limits Amendment set forth above before any committee or
subcommittee of the respective house upon which he or she serves or;

“(e) fails to reject any attempt to delay, table or otherwise prevent a
vote by the full legislative body of the proposed Congressional Term Lim-
its Amendment set forth above or;

“(f) fails to vote against any proposed constitutional amendment that
would establish longer term limits than those in the proposed Congres-
sional Term Limits Amendment set forth above regardless of any other
actions in support of the proposed Congressional Term Limits Amendment
set forth above or;

“(g) sponsors or cosponsors any proposed constitutional amendment or
law that would increase term limits beyond those in the proposed Congres-
sional Term Limits Amendment set forth above or;

“(h) fails to ensure that all votes on Congressional Term Limits are
recorded and made available to the public.”

4 The pledge, contained in § 18(3), reads:
“I support term limits and pledge to use all my legislative powers to

enact the proposed Constitutional Amendment set forth in the Term Lim-
its Act of 1996. If elected, I pledge to vote in such a way that the designa-
tion ‘DISREGARDED VOTERS’ INSTRUCTION ON TERM LIMITS’
will not appear adjacent to my name.”

5 Section 19(5) permits a voter to appeal to the Missouri Supreme Court
a determination that a statement should not be placed next to a candidate’s
name, and § 19(6) allows a candidate to appeal to the State’s highest court
a determination that such a statement should be printed. In either case,
clear and convincing evidence is required to demonstrate that the state-
ment does not belong on the ballot adjacent to the candidate’s name.

The remainder of Article VIII provides for automatic repeal of the Arti-
cle should the specified Congressional Term Limits Amendment be rati-
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Respondent Don Gralike was a nonincumbent candidate
for election in 1998 to the United States House of Repre-
sentatives from Missouri’s Third Congressional District. A
month after Article VIII was amended, Gralike brought
suit 6 in the United States District Court for the Western
District of Missouri to enjoin petitioner, the Secretary of
State of Missouri, from implementing the Article, which the
complaint alleges violates several provisions of the Federal
Constitution.

The District Court decided the case on the pleadings,
granting Gralike’s motion for summary judgment. The
court first held that Article VIII contravened the Qualifica-
tions Clauses of Article I of the Federal Constitution because
it “has the sole purpose of creating additional qualifications
for Congress indirectly and has the likely effect of handicap-
ping a class of candidates for Congress.” 996 F. Supp. 917,
920 (1998); see 996 F. Supp. 901, 905–909 (1998). The court
further held that Article VIII places an impermissible bur-
den on the candidates’ First Amendment right to speak
freely on the issue of term limits by “punish[ing] candidates
for speaking out against term limits” through putting “nega-
tive words next to their names on the ballot,” and by “us[ing]
the threat of being disadvantaged in the election to coerce
candidates into taking a position on the term limits issue.”
996 F. Supp., at 910; see 996 F. Supp., at 920. Lastly, the
court found Article VIII to be an indirect and unconstitu-
tional attempt by the people of Missouri to interject them-
selves into the amending process authorized by Article V of
the Federal Constitution. In doing so, the court endorsed
the reasoning of other decisions invalidating provisions simi-

fied, § 20; exclusive jurisdiction of challenges to the Amendment in the
Supreme Court of Missouri, § 21; and severance of “any portion, clause, or
phrase” of Article VIII that is declared invalid, § 22.

6 Although Gralike intended to run for Congress when he filed suit,
under Missouri law he could not formally file a declaration for candidacy
until February 1998. App. 25–26.
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lar to Article VIII on the ground that negative ballot desig-
nations “place an undue influence on the legislator to vote
in favor of term limits rather than exercise his or her own
independent judgment as is contemplated by Article V.”
996 F. Supp., at 916; see 996 F. Supp., at 920.7 Accordingly,
the court permanently enjoined petitioner from enforcing
§§ 15 through 19 of Article VIII.

The United States Court of Appeals for the Eighth Circuit
affirmed.8 Like the District Court, it found that Article
VIII “threatens a penalty that is serious enough to compel
candidates to speak—the potential political damage of the
ballot labels”; “seeks to impose an additional qualification for
candidacy for Congress and does so in a manner which is
highly likely to handicap term limit opponents and other la-
beled candidates”; and “coerce[s] legislators into proposing
or ratifying a particular constitutional amendment” in viola-
tion of Article V. 191 F. 3d 911, 918, 924, 925 (1999). The
Court of Appeals also observed that, contrary to the Speech
or Debate Clause in Art. I, § 6, cl. 1, of the Federal Consti-
tution, Article VIII “establishes a regime in which a state
officer—the secretary of state—is permitted to judge and
punish Members of Congress for their legislative actions or
positions.” 191 F. 3d, at 922.9

7 See League of Women Voters of Me. v. Gwadosky, 966 F. Supp. 52
(Me. 1997); Donovan v. Priest, 326 Ark. 353, 931 S. W. 2d 119 (1996).

8 While the appeal was pending, respondent Gralike withdrew from the
1998 election and respondent Harmon, a nonincumbent candidate in the
2000 Republican congressional primary in the Seventh District of Mis-
souri, intervened as an appellee. In view of Harmon’s participation, there
is no contention that this case is moot. See Storer v. Brown, 415 U. S.
724, 737, n. 8 (1974).

9 Although Judge Hansen, dissenting in part, thought that §§ 17 through
19 should be severed, leaving the rest of Article VIII intact, the majority
declined to do so. 191 F. 3d, at 926, n. 12. Petitioner does not contend
here that any parts of Article VIII should be severed if found unconstitu-
tional, but rather urges us to uphold the provision “in its entirety.” Reply
Brief for Petitioner 1–2.
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Although the Court of Appeals’ decision is consistent with
the views of other courts that have passed on similar voter
initiatives,10 the importance of the case prompted our grant
of certiorari. 529 U. S. 1065 (2000).

II

Article VIII furthers the State’s interest in adding a
term limits amendment to the Federal Constitution in two
ways. It encourages Missouri’s congressional delegation to
support such an amendment in order to avoid an unfavorable
ballot designation when running for reelection. And it en-
courages the election of representatives who favor such an
amendment. Petitioner argues that Article VIII is an exer-
cise of the “right of the people to instruct” their representa-
tives reserved by the Tenth Amendment,11 and that it is a
permissible regulation of the “manner” of electing federal
legislators within the authority delegated to the States by
the Elections Clause, Art. I, § 4, cl. 1.12 Because these two
arguments rely on different sources of state power, it is

10 See Miller v. Moore, 169 F. 3d 1119 (CA8 1999) (Nebraska initiative
invalidated on Article V and right-to-vote grounds); Barker v. Hazeltine,
3 F. Supp. 2d 1088 (SD 1998) (South Dakota initiative invalidated on
Article V, First Amendment, Speech or Debate Clause, and due process
grounds); League of Women Voters of Me. v. Gwadosky, 966 F. Supp. 52
(Me. 1997) (Maine initiative invalidated on Article V grounds); Bramberg
v. Jones, 20 Cal. 4th 1045, 978 P. 2d 1240 (1999) (California initiative invali-
dated on Article V grounds); Morrissey v. State, 951 P. 2d 911 (Colo. 1998)
(Colorado initiative invalidated on Article V and Guarantee Clause
grounds); Simpson v. Cenarrusa, 130 Idaho 609, 944 P. 2d 1372 (1997)
(Idaho initiative invalidated on Speech or Debate Clause and state consti-
tutional grounds, but did not violate Article V); Donovan v. Priest, 326
Ark. 353, 931 S. W. 2d 119 (1996) (in preelection challenge, Arkansas initia-
tive invalidated on Article V grounds); In re Initiative Petition No. 364,
930 P. 2d 186 (Okla. 1996) (Oklahoma initiative invalidated on Article V
and state constitutional grounds).

11 Brief for Petitioner 25, and n. 37; see Reply Brief for Petitioner 4.
12 Brief for Petitioner 28, 38; Reply Brief for Petitioner 4, 8.
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appropriate at the outset to review the distinction in kind
between powers reserved to the States and those delegated
to the States by the Constitution.

As we discussed at length in U. S. Term Limits, the Con-
stitution “draws a basic distinction between the powers of
the newly created Federal Government and the powers re-
tained by the pre-existing sovereign States.” 514 U. S., at
801. On the one hand, in the words of Chief Justice Mar-
shall, “it was neither necessary nor proper to define the pow-
ers retained by the States. These powers proceed, not from
the people of America, but from the people of the several
States; and remain, after the adoption of the constitution,
what they were before, except so far as they may be
abridged by that instrument.” Sturges v. Crowninshield, 4
Wheat. 122, 193 (1819). The text of the Tenth Amendment
delineates this principle:

“The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.”

On the other hand, as Justice Story observed, “the states
can exercise no powers whatsoever, which exclusively spring
out of the existence of the national government, which the
constitution did not delegate to them.” 1 Commentaries on
the Constitution of the United States § 627 (3d ed. 1858)
(hereinafter Story). Simply put, “[n]o state can say, that it
has reserved, what it never possessed.” Ibid.

III*

To be persuasive, petitioner’s argument that Article VIII
is a valid exercise of the State’s reserved power to give bind-
ing instructions to its representatives would have to over-
come three hurdles. First, the historical precedents on

*Justice Souter does not join this Part of the Court’s opinion.
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which she relies for the proposition that the States have such
a reserved power are distinguishable. Second, there is
countervailing historical evidence. Third, and of decisive
significance, the means employed to issue the instructions,
ballots for congressional elections, are unacceptable unless
Article VIII is a permissible exercise of the State’s power to
regulate the manner of holding elections for Senators and
Representatives. Only a brief comment on the first two
points is necessary.

Petitioner relies heavily on the part instructions played in
the Second Continental Congress, the Constitutional Con-
vention, the early Congress, the selection of United States
Senators before the passage of the Seventeenth Amendment,
and the ratification of certain federal constitutional amend-
ments.13 However, unlike Article VIII, none of petitioner’s
examples was coupled with an express legal sanction for dis-
obedience.14 At best, as an amicus curiae for petitioner
points out, and as petitioner herself acknowledges, such his-
torical instructions at one point in the early Republic may
have had “de facto binding force” because it might have been
“political suicide” not to follow them.15 This evidence falls
short of demonstrating that either the people or the States

13 Brief for Petitioner 10–17.
14 For example, the Provincial Congress of North Carolina passed the

following instruction on April 12, 1776: “Resolved, That the Delegates for
this Colony in the Continental Congress be empowered to concur with the
Delegates of the other Colonies in declaring Independency, and forming
foreign alliances, reserving to this Colony the sole and exclusive right of
forming a Constitution and Laws for this Colony . . . .” 5 American Ar-
chives 860 (P. Force ed. 1844).

15 Brief for Professor Kris W. Kobach as Amicus Curiae 5, 13; see Brief
for Petitioner 14, n. 13. But see 1 Annals of Cong. 744 (1789) (remarks of
Rep. Wadsworth) (“I have known, myself, that [instructions] have been
disobeyed, and yet the representative was not brought to account for it;
on the contrary, he was caressed and re-elected, while those who have
obeyed them, contrary to their private sentiments, have ever after been
despised for it”).
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had a right to give legally binding, i. e., nonadvisory, instruc-
tions to their representatives that the Tenth Amendment re-
served, much less that such a right would apply to federal
representatives. See U. S. Term Limits, Inc. v. Thornton,
514 U. S., at 802 (Tenth Amendment “could only ‘reserve’
that which existed before”); cf. McCulloch v. Maryland, 4
Wheat. 316, 430 (1819) (rejecting argument that States had
reserved power to tax corporations chartered by Congress
because an “original right to tax” such federal entities
“never existed”).

Indeed, contrary evidence is provided by the fact that the
First Congress rejected a proposal to insert a right of the
people “to instruct their representatives” into what would
become the First Amendment. 1 Annals of Cong. 732
(1789). The fact that the proposal was made suggests that
its proponents thought it necessary, and the fact that it was
rejected by a vote of 41 to 10, id., at 747, suggests that we
should give weight to the views of those who opposed the
proposal. It was their view that binding instructions would
undermine an essential attribute of Congress by eviscerating
the deliberative nature of that National Assembly. See,
e. g., id., at 735 (remarks of Rep. Sherman) (“[W]hen the peo-
ple have chosen a representative, it is his duty to meet others
from the different parts of the Union, and consult, and agree
with them to such acts as are for the general benefit of the
whole community. If they were to be guided by instruc-
tions, there would be no use in deliberation; all that a man
would have to do, would be to produce his instructions, and
lay them on the table, and let them speak for him”). As a
result, James Madison, then a Representative from Virginia,
concluded that a right to issue binding instructions would
“run the risk of losing the whole system.” Id., at 739; see
also id., at 735 (remarks of Rep. Clymer) (proposed right to
give binding instructions was “a most dangerous principle,
utterly destructive of all ideas of an independent and deliber-
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ative body, which are essential requisites in the Legislatures
of free Governments”).16

In any event, even assuming the existence of the reserved
right that petitioner asserts (and that Article VIII falls
within its ambit), the question remains whether the State
may use ballots for congressional elections as a means of giv-
ing its instructions binding force.

IV

The federal offices at stake “aris[e] from the Constitution
itself.” U. S. Term Limits, Inc. v. Thornton, 514 U. S., at
805. Because any state authority to regulate election to
those offices could not precede their very creation by the
Constitution, such power “had to be delegated to, rather than
reserved by, the States.” Id., at 804. Cf. 1 Story § 627 (“It
is no original prerogative of state power to appoint a repre-
sentative, a senator, or president for the union”). Through
the Elections Clause, the Constitution delegated to the
States the power to regulate the “Times, Places and Manner
of holding Elections for Senators and Representatives,” sub-
ject to a grant of authority to Congress to “make or alter
such Regulations.” Art. I, § 4, cl. 1; see United States v.
Classic, 313 U. S. 299, 315 (1941). No other constitutional

16 Of course, whether the members of a representative assembly should
be bound by the views of their constituents, or by their own judgment, is
a matter that has been the subject of debate since even before the Federal
Union was established. For instance, in his classic speech to the electors
of Bristol, Edmund Burke set forth the latter view:

“To deliver an opinion is the right of all men; that of constituents is a
weighty and respectable opinion, which a representative ought always to
rejoice to hear; and which he ought always most seriously to consider.
But authoritative instructions; mandates issued, which the member is
bound blindly and implicitly to obey, to vote, and to argue for, though
contrary to the clearest conviction of his judgment and conscience, these
are things utterly unknown to the laws of this land, and which arise from
a fundamental mistake of the whole order and tenor of our constitution.”
The Speeches of the Right Hon. Edmund Burke 130 (J. Burke ed. 1867).
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provision gives the States authority over congressional elec-
tions, and no such authority could be reserved under the
Tenth Amendment. By process of elimination, the States
may regulate the incidents of such elections, including ballot-
ing, only within the exclusive delegation of power under the
Elections Clause.

With respect to the Elections Clause, petitioner argues
that Article VIII “merely regulates the manner in which
elections are held by disclosing information about congres-
sional candidates.” 17 As such, petitioner concludes, Article
VIII is a valid exercise of Missouri’s delegated power.

We disagree. To be sure, the Elections Clause grants to
the States “broad power” to prescribe the procedural mecha-
nisms for holding congressional elections. Tashjian v. Re-
publican Party of Conn., 479 U. S. 208, 217 (1986); see also
Smiley v. Holm, 285 U. S. 355, 366 (1932) (“It cannot be
doubted that these comprehensive words embrace authority
to provide a complete code for congressional elections”).
Nevertheless, Article VIII falls outside of that grant of au-
thority. As we made clear in U. S. Term Limits, “the Fram-
ers understood the Elections Clause as a grant of authority
to issue procedural regulations, and not as a source of power
to dictate electoral outcomes, to favor or disfavor a class of
candidates, or to evade important constitutional restraints.”
514 U. S., at 833–834. Article VIII is not a procedural regu-
lation. It does not regulate the time of elections; it does
not regulate the place of elections; nor, we believe, does it
regulate the manner of elections.18 As to the last point,
Article VIII bears no relation to the “manner” of elections
as we understand it, for in our commonsense view that term
encompasses matters like “notices, registration, supervision
of voting, protection of voters, prevention of fraud and cor-

17 Brief for Petitioner 28; see also id., at 38.
18 Petitioner once shared our belief, when, in deposition testimony before

the District Court, she admitted that Article VIII does not regulate the
time, place, or manner of elections. App. 58.
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rupt practices, counting of votes, duties of inspectors and
canvassers, and making and publication of election returns.”
Smiley, 285 U. S., at 366; see also U. S. Term Limits, Inc. v.
Thornton, 514 U. S., at 833. In short, Article VIII is not
among “the numerous requirements as to procedure and
safeguards which experience shows are necessary in order
to enforce the fundamental right involved,” Smiley, 285
U. S., at 366, ensuring that elections are “fair and honest,”
and that “some sort of order, rather than chaos, is to accom-
pany the democratic process,” Storer v. Brown, 415 U. S. 724,
730 (1974).

Rather, Article VIII is plainly designed to favor candi-
dates who are willing to support the particular form of a
term limits amendment set forth in its text and to disfavor
those who either oppose term limits entirely or would prefer
a different proposal. Cf. Anderson v. Celebrezze, 460 U. S.
780, 788, n. 9 (1983) (“We have upheld generally applicable
and evenhanded [ballot access] restrictions that protect
the integrity and reliability of the electoral process itself”).
As noted, the state provision does not just “instruct” each
member of Missouri’s congressional delegation to promote in
certain ways the passage of the specified term limits amend-
ment. It also attaches a concrete consequence to noncom-
pliance—the printing of the statement “DISREGARDED
VOTERS’ INSTRUCTIONS ON TERM LIMITS” by the
candidate’s name on all primary and general election ballots.
Likewise, a nonincumbent candidate who does not pledge to
follow the instruction receives the ballot designation “DE-
CLINED TO PLEDGE TO SUPPORT TERM LIMITS.”

In describing the two labels, the courts below have em-
ployed terms such as “pejorative,” “negative,” “derogatory,”
“ ‘intentionally intimidating,’ ” “particularly harmful,” “polit-
ically damaging,” “a serious sanction,” “a penalty,” and “of-
ficial denunciation.” 191 F. 3d, at 918, 919, 922, 925; 996
F. Supp., at 908; see id., at 910, 916. The general counsel to
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petitioner’s office, no less, has denominated the labels as “the
Scarlet Letter.” App. 34–35. We agree with the sense of
these descriptions. They convey the substantial political
risk the ballot labels impose on current and prospective con-
gressional members who, for one reason or another, fail to
comply with the conditions set forth in Article VIII for pass-
ing its term limits amendment. Although petitioner now
claims that the labels “merely” inform Missouri voters about
a candidate’s compliance with Article VIII, she has acknowl-
edged under oath that the ballot designations would handi-
cap candidates for the United States Congress. Id., at 66.
To us, that is exactly the intended effect of Article VIII.

Indeed, it seems clear that the adverse labels handicap
candidates “at the most crucial stage in the election proc-
ess—the instant before the vote is cast.” Anderson v. Mar-
tin, 375 U. S. 399, 402 (1964). At the same time, “by direct-
ing the citizen’s attention to the single consideration” of the
candidates’ fidelity to term limits, the labels imply that the
issue “is an important—perhaps paramount—consideration
in the citizen’s choice, which may decisively influence the citi-
zen to cast his ballot” against candidates branded as unfaith-
ful. Ibid. While the precise damage the labels may exact
on candidates is disputed between the parties, the labels
surely place their targets at a political disadvantage to un-
marked candidates for congressional office.19 Thus, far from

19 That much, apparently, also seemed clear to many Members of Con-
gress operating under Article VIII or similar label laws adopted by other
States, who consequently tailored their behavior to avoid the ballot desig-
nations. For example, in 1997, the House of Representatives voted on 11
different proposals to adopt a term limits amendment to the Constitution;
7 of those proposals were dictated by voter initiatives in 7 different States.
Representative Blunt of Missouri introduced the Article VIII version to
“ensure that members of the Missouri delegation have the ability to vote
for language that meets a verbatim test of [the] Missouri Amendment”
and thereby avoid “the scarlet letter provision.” 143 Cong. Rec. H494
(Feb. 12, 1997). However, because each of the state initiatives provided
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regulating the procedural mechanisms of elections, Article
VIII attempts to “dictate electoral outcomes.” U. S. Term
Limits, Inc. v. Thornton, 514 U. S., at 833–834. Such “regu-
lation” of congressional elections simply is not authorized by
the Elections Clause.20

a sanction similar to the ballot labels included in Article VIII, some Repre-
sentatives explained that they were constrained to vote only for the ver-
sion endorsed by the voters of their States, and to vote against differing
versions proposed by congressional members from other States, even
though they were supportive of term limits generally. See, e. g., id., at
H486 (remarks of Rep. Hutchinson) (“I will vote against the bill of the
gentleman from Florida [Mr. McCollum], not because I am opposed to term
limits but because this particular resolution does not comply with the term
limit instructions approved by the voters and the people of Arkansas”);
id., at H490 (remarks of Rep. Crapo) (“Last Congress I supported the
McCollum term limits bill that, as I said, supported a 12-year term limit.
However, in this Congress I must oppose this bill because of the initiative
passed by the people of the State of Idaho which requires me to oppose
any term limits measure that does not have the same set of term limit
conditions that are included in the initiative that was passed in the State”).
As Representative Frank of Massachusetts put it, “[e]very State’s Mem-
bers get to vote on their State’s term limits so they make them feel better
and they do not get the scarlet letter.” Id., at H487. Consequently, the
most popular proposal for such an amendment, that of Representative Mc-
Collum of Florida, received 217 votes, 10 fewer than it had in the preced-
ing Congress. Id., at H511. As for the Missouri version, it suffered a
353-to-72 defeat. Id., at H497.

20 At the margins, the parties have fought over whether the Elections
Clause is even applicable because it is a grant of power to “each State by
the Legislature thereof” and Article VIII is the product of referendum.
Compare Brief for Petitioner 38, n. 46, with Brief for Respondents 12–13,
n. 8. Of course, “[w]herever the term ‘legislature’ is used in the Constitu-
tion, it is necessary to consider the nature of the particular action in view.”
Smiley v. Holm, 285 U. S. 355, 366 (1932). Nevertheless, we need not
delve into this inquiry, as it is clear, for the reasons stated in the text,
that Article VIII is not authorized by the Elections Clause.

In discussing the Elections Clause issue, respondents have also relied
in part on First Amendment cases upholding “time, place, and manner”
regulations of speech. Brief for Respondents 13–14. Although the Elec-
tions Clause uses the same phrase as that branch of our First Amendment
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Accordingly, the judgment of the Court of Appeals is
affirmed.

It is so ordered.

Justice Kennedy, concurring.

I join the opinion of the Court, holding § 15 et seq. of Arti-
cle VIII of the Missouri Constitution violative of the Consti-
tution of the United States. It seems appropriate, however,
to add these brief observations with respect to Part III of
the opinion. The Court does not say the States are disabled
from requesting specific action from Congress or from ex-
pressing their concerns to it. As the Court holds, however,
the mechanism the State seeks to employ here goes well be-
yond this prerogative.

A State is not permitted to interpose itself between the
people and their National Government as it seeks to do here.
Whether a State’s concern is with the proposed enactment
of a constitutional amendment or an ordinary federal statute
it simply lacks the power to impose any conditions on the
election of Senators and Representatives, save neutral provi-
sions as to the time, place, and manner of elections pursuant
to Article I, § 4. As the Court observed in U. S. Term Lim-
its, Inc. v. Thornton, 514 U. S. 779 (1995), the Elections
Clause is a “grant of authority to issue procedural regula-
tions,” and not “a source of power to dictate electoral out-
comes, to favor or disfavor a class of candidates, or to evade
important constitutional restraints.” Id., at 833–834. The
Elections Clause thus delegates but limited power over fed-
eral elections to the States. Id., at 804. The Court rules,
as it must, that the amendments to Article VIII of the Mis-
souri Constitution do not regulate the time or place of fed-
eral elections; rather, those provisions are an attempt to con-
trol the actions of the State’s congressional delegation.

jurisprudence, it by no means follows that such cases have any relevance
to our disposition of this case.
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The dispositive principle in this case is fundamental to the
Constitution, to the idea of federalism, and to the theory of
representative government. The principle is that Senators
and Representatives in the National Government are re-
sponsible to the people who elect them, not to the States in
which they reside. The Constitution was ratified by Con-
ventions in the several States, not by the States themselves,
U. S. Const., Art. VII, a historical fact and a constitutional
imperative which underscore the proposition that the Consti-
tution was ordained and established by the people of the
United States. U. S. Const., preamble. The idea of federal-
ism is that a National Legislature enacts laws which bind
the people as individuals, not as citizens of a State; and, it
follows, freedom is most secure if the people themselves, not
the States as intermediaries, hold their federal legislators to
account for the conduct of their office. If state enactments
were allowed to condition or control certain actions of fed-
eral legislators, accountability would be blurred, with the
legislators having the excuse of saying that they did not act
in the exercise of their best judgment but simply in conform-
ance with a state mandate. As noted in the concurring opin-
ion in Thornton, “[n]othing in the Constitution or The Feder-
alist Papers . . . supports the idea of state interference with
the most basic relation between the National Government
and its citizens, the selection of legislative representatives.”
514 U. S., at 842. Yet that is just what Missouri seeks to do
through its law—to wield the power granted to it by the
Elections Clause to handicap those who seek federal office
by affixing pejorative labels next to their names on the ballot
if they do not pledge to support the State’s preferred position
on a certain issue. Neither the design of the Constitution
nor sound principles of representative government are con-
sistent with the right or power of a State to interfere with
the direct line of accountability between the National Legis-
lature and the people who elect it. For these reasons Arti-
cle VIII is void.
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This said, it must be noted that when the Constitution was
enacted, respectful petitions to legislators were an accepted
mode of urging legislative action. See W. Miller, Arguing
About Slavery 105–107 (1995). This right is preserved to
individuals (the people) in the First Amendment. Even if a
State, as an entity, is not itself protected by the Petition
Clause, there is no principle prohibiting a state legislature
from following a parallel course and by a memorial resolution
requesting the Congress of the United States to pay heed to
certain state concerns. From the earliest days of our Re-
public to the present time, States have done so in the context
of federal legislation. See, e. g., 22 Annals of Cong. 153–154
(1811) (reprinting a resolution by the General Assembly of
the Commonwealth of Pennsylvania requesting that the
charter of the Bank of the United States not be renewed);
2000 Ala. Acts 66 (requesting targeted relief for Medicare
cuts); 2000 Kan. Sess. Laws, ch. 186 (urging Congress to
allow state-inspected meat to be shipped in interstate com-
merce). Indeed, the situation was even more complex in the
early days of our Nation, when Senators were appointed by
state legislatures rather than directly elected. At that time,
it appears that some state legislatures followed a practice of
instructing the Senators whom they had appointed to pass
legislation, while only requesting that the Representatives,
who had been elected by the people, do so. See 22 Annals
of Cong., at 153–154. I do not believe that the situation
should be any different with respect to a proposed constitu-
tional amendment, and indeed history bears this out. See,
e. g., 13 Annals of Cong. 95–96 (1803) (reprinting a resolution
from the State of Vermont and the Commonwealth of Massa-
chusetts requesting that Congress propose to the legisla-
tures of the States a constitutional amendment akin to the
Twelfth Amendment). The fact that the Members of the
First Congress decided not to codify a right to instruct legis-
lative representatives does not, in my view, prove that they
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intended to prohibit nonbinding petitions or memorials by
the State as an entity.

If there are to be cases in which a close question exists
regarding whether the State has exceeded its constitutional
authority in attempting to influence congressional action,
this case is not one of them. In today’s case the question
is not close. Here the State attempts to intrude upon the
relationship between the people and their congressional dele-
gates by seeking to control or confine the discretion of those
delegates, and the interference is not permissible.

With these observations, I concur in the Court’s opinion.

Justice Thomas, concurring in Parts I and IV and con-
curring in the judgment.

I continue to believe that, because they possess “reserved”
powers, “the people of the States need not point to any
affirmative grant of power in the Constitution in order to
prescribe qualifications for their representatives in Con-
gress, or to authorize their elected state legislators to do so.”
U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779, 846 (1995)
(Thomas, J., dissenting). For this reason, I disagree with
the Court’s premise, derived from U. S. Term Limits, that
the States have no authority to regulate congressional elec-
tions except for the authority that the Constitution expressly
delegates to them. See ante, at 522. Nonetheless, the par-
ties conceded the validity of this premise, see Brief for Peti-
tioner 25–26; Brief for Respondents 12–13, and I therefore
concur.

Chief Justice Rehnquist, with whom Justice O’Con-
nor joins, concurring in the judgment.

I would affirm the judgment of the Court of Appeals, but
on the ground that Missouri’s Article VIII violates the First
Amendment to the United States Constitution. Specifically,
I believe that Article VIII violates the First Amendment
right of a political candidate, once lawfully on the ballot, to



531US2 Unit: $U27 [04-12-02 20:31:07] PAGES PGT: OPIN

531Cite as: 531 U. S. 510 (2001)

Rehnquist, C. J., concurring in judgment

have his name appear unaccompanied by pejorative language
required by the State. Our ballot access cases based on
First Amendment grounds have rarely distinguished be-
tween the rights of candidates and the rights of voters. In
Bullock v. Carter, 405 U. S. 134, 143 (1972), we said: “[T]he
rights of voters and the rights of candidates do not lend
themselves to neat separation; laws that affect candidates
always have at least some theoretical, correlative effect on
voters.” And in Anderson v. Celebrezze, 460 U. S. 780, 787
(1983), we said that “voters can assert their preferences only
through candidates or parties or both.” Actions such as the
present one challenging ballot provisions have in most in-
stances been brought by the candidates themselves, and no
one questions the standing of respondents Gralike and Har-
mon to raise a First Amendment challenge to such laws.*

Article I, § 4, provides that “[t]he Times, Places and Man-
ner of holding Elections for Senators and Representatives,
shall be prescribed in each State by the Legislature
thereof . . . .” Missouri justifies Article VIII as a “time,
place, and manner” regulation of election. Restrictions of
this kind are valid “provided that they are justified without
reference to the content of the regulated speech, that they
are narrowly tailored to serve a significant governmental in-
terest, and that they leave open ample alternative channels
for communication of the information.” Clark v. Commu-
nity for Creative Non-Violence, 468 U. S. 288, 293 (1984).
Missouri’s Article VIII flunks two of these three require-
ments. Article VIII is not only not content neutral, but it

*The Court of Appeals upheld their First Amendment claim, but based
its reasoning on the view that the ballot statements were “compelled
speech” by the candidate, and therefore ran afoul of cases such as Wooley
v. Maynard, 430 U. S. 705 (1977). I do not agree with the reasoning of
the Court of Appeals. I do not believe a reasonable voter, viewing the
ballot labeled as Article VIII requires, would think that the candidate
in question chose to characterize himself as having “disregarded voters’
instructions” or as “having declined to pledge” to support term limits.
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actually discriminates on the basis of viewpoint because only
those candidates who fail to conform to the State’s position
receive derogatory labels. The result is that the State in-
jects itself into the election process at an absolutely critical
point—the composition of the ballot, which is the last thing
the voter sees before he makes his choice—and does so in
a way that is not neutral as to issues or candidates. The
candidates who are thus singled out have no means of reply-
ing to their designation which would be equally effective
with the voter.

In Anderson v. Martin, 375 U. S. 399 (1964), we held that
a Louisiana statute requiring the designation of a candidate’s
race on the ballot violated the Equal Protection Clause. In
describing the effect of such a designation, the Court said:
“[B]y directing the citizen’s attention to the single consider-
ation of race or color, the State indicates that a candidate’s
race or color is an important—perhaps paramount—consid-
eration in the citizen’s choice, which may decisively influence
the citizen to cast his ballot along racial lines.” Id., at 402.
So, too, here the State has chosen one and only one issue
to comment on the position of the candidates. During the
campaign, they may debate tax reform, Social Security, na-
tional security, and a host of other issues; but when it comes
to the ballot on which one or the other of them is chosen, the
State is saying that the issue of term limits is paramount.
Although uttered in a different context, what we said in Po-
lice Dept. of Chicago v. Mosley, 408 U. S. 92, 96 (1972), is
equally applicable here: “[Government] may not select which
issues are worth discussing or debating.”

If other Missouri officials feel strongly about the need for
term limits, they are free to urge rejection of candidates who
do not share their view and refuse to “take the pledge.”
Such candidates are able to respond to that sort of speech
with speech of their own. But the State itself may not skew
the ballot listings in this way without violating the First
Amendment.
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LEGAL SERVICES CORPORATION v.
VELAZQUEZ et al.

certiorari to the united states court of appeals for
the second circuit

No. 99–603. Argued October 4, 2000—Decided February 28, 2001*

The Legal Services Corporation Act authorizes petitioner Legal Services
Corporation (LSC) to distribute funds appropriated by Congress to local
grantee organizations providing free legal assistance to indigent clients
in, inter alia, welfare benefits claims. In every annual appropriations
Act since 1996, Congress has prohibited LSC funding of any organiza-
tion that represented clients in an effort to amend or otherwise chal-
lenge existing welfare law. Grantees cannot continue representation in
a welfare matter even where a constitutional or statutory validity chal-
lenge becomes apparent after representation is well under way. Re-
spondents—lawyers employed by LSC grantees, together with others—
filed suit to declare, inter alia, the restriction invalid. The District
Court denied them a preliminary injunction, but the Second Circuit in-
validated the restriction, finding it impermissible viewpoint discrimina-
tion that violated the First Amendment.

Held: The funding restriction violates the First Amendment.
Pp. 540–549.

(a) LSC and the Government, also a petitioner, claim that Rust v.
Sullivan, 500 U. S. 173, in which this Court upheld a restriction prohib-
iting doctors employed by federally funded family planning clinics from
discussing abortion with their patients, supports the restriction here.
However, the Court has since explained that the Rust counseling activi-
ties amounted to governmental speech, sustaining viewpoint-based
funding decisions in instances in which the government is itself the
speaker, see Board of Regents of Univ. of Wis. System v. Southworth,
529 U. S. 217, 229, 235, or instances, like Rust, in which the government
uses private speakers to transmit information pertaining to its own pro-
gram, Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. S. 819,
833. Although the government has the latitude to ensure that its own
message is being delivered, neither that latitude nor its rationale applies
to subsidies for private speech in every instance. Like the Rosenberger

*Together with No. 99–960, United States v. Velazquez et al., also on
certiorari to the same court.



531US2 Unit: $U28 [04-12-02 20:35:41] PAGES PGT: OPIN

534 LEGAL SERVICES CORPORATION v. VELAZQUEZ

Syllabus

program, the LSC program was designed to facilitate private speech,
not to promote a governmental message. An LSC attorney speaks on
behalf of a private, indigent client in a welfare benefits claim, while the
Government’s message is delivered by the attorney defending the bene-
fits decision. The attorney’s advice to the client and advocacy to the
courts cannot be classified as governmental speech even under a gener-
ous understanding of that concept. In this vital respect this suit is
distinguishable from Rust. Pp. 540–543.

(b) The private nature of the instant speech, and the extent of LSC’s
regulation of private expression, are indicated further by the circum-
stance that the Government seeks to control an existing medium of ex-
pression in ways which distort its usual functioning. Cases involving a
limited forum, though not controlling, provide instruction for evaluating
restrictions in governmental subsidies. Here the program presumes
that private, nongovernmental speech is necessary, and a substantial
restriction is placed upon that speech. By providing subsidies to LSC,
the Government seeks to facilitate suits for benefits by using the State
and Federal Judiciaries and the independent bar on which they depend
for the proper performance of their duties and responsibilities. Re-
stricting LSC attorneys in advising their clients and in presenting argu-
ments and analyses to the courts distorts the legal system by altering
the attorneys’ traditional role in much the same way broadcast systems
or student publication networks were changed in the limited forum
cases of Arkansas Ed. Television Comm’n v. Forbes, 523 U. S. 666, and
Rosenberger v. Rector and Visitors of Univ. of Va., supra. The Gov-
ernment may not design a subsidy to effect such a serious and funda-
mental restriction on the advocacy of attorneys and the functioning of
the judiciary. An informed, independent judiciary presumes an in-
formed, independent bar. However, the instant restriction prevents
LSC attorneys from advising the courts of serious statutory validity
questions. It also threatens severe impairment of the judicial func-
tion by sifting out cases presenting constitutional challenges in order
to insulate the Government’s laws from judicial inquiry. The result of
this restriction would be two tiers of cases. There would be lingering
doubt whether an LSC attorney’s truncated representation had resulted
in complete analysis of the case, full advice to the client, and proper
presentation to the court; and the courts and the public would come to
question the adequacy and fairness of professional representations when
the attorney avoided all reference to statutory validity and constitu-
tional authority questions. A scheme so inconsistent with accepted
separation-of-powers principles is an insufficient basis to sustain or up-
hold the restriction on speech. Pp. 543–546.
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(c) That LSC attorneys can withdraw does not make the restriction
harmless, for the statute is an attempt to draw lines around the LSC
program to exclude from litigation arguments and theories Congress
finds unacceptable but which by their nature are within the courts’ prov-
ince to consider. The restriction is even more problematic because in
cases where the attorney withdraws, the indigent client is unlikely to
find other counsel. There may be no alternative source of vital infor-
mation on the client’s constitutional or statutory rights, in stark contrast
to Rust, where a patient could receive both governmentally subsidized
counseling and consultation with independent or affiliate organizations.
Finally, notwithstanding Congress’ purpose to confine and limit its pro-
gram, the restriction insulates current welfare laws from constitutional
scrutiny and certain other legal challenges, a condition implicating cen-
tral First Amendment concerns. There can be little doubt that the
LSC Act funds constitutionally protected expression; and there is no
programmatic message of the kind recognized in Rust and which suf-
ficed there to allow the Government to specify the advice deemed neces-
sary for its legitimate objectives. Pp. 546–549.

(d) The Court of Appeals concluded that the funding restriction could
be severed from the statute, leaving the remaining portions operative.
Because that determination was not contested here, the Court in the
exercise of its discretion and prudential judgment declines to address
it. P. 549.

164 F. 3d 757, affirmed.

Kennedy, J., delivered the opinion of the Court, in which Stevens,
Souter, Ginsburg, and Breyer, JJ., joined. Scalia, J., filed a dissent-
ing opinion in which Rehnquist, C. J., and O’Connor and Thomas, JJ.,
joined, post, p. 549.

Alan Levine argued the cause for petitioner in No. 99–603.
With him on the briefs was Stephen L. Ascher.

Deputy Solicitor General Kneedler argued the cause for
the United States in No. 99–960. With him on the briefs
were Solicitor General Waxman, Acting Assistant Attorney
General Ogden, Beth S. Brinkmann, Barbara L. Herwig, and
Matthew M. Collette.

Burt Neuborne argued the cause for respondents in both
cases. With him on the brief were Laura K. Abel, Kimani
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Paul-Emile, Paul K. Sonn, David S. Udell, Peter M. Fish-
bein, and Alan E. Rothman.†

Justice Kennedy delivered the opinion of the Court.

In 1974, Congress enacted the Legal Services Corporation
Act, 88 Stat. 378, 42 U. S. C. § 2996 et seq. The Act estab-
lishes the Legal Services Corporation (LSC) as a District of
Columbia nonprofit corporation. LSC’s mission is to distrib-
ute funds appropriated by Congress to eligible local grantee
organizations “for the purpose of providing financial support
for legal assistance in noncriminal proceedings or matters
to persons financially unable to afford legal assistance.”
§ 2996b(a).

LSC grantees consist of hundreds of local organizations
governed, in the typical case, by local boards of directors.
In many instances the grantees are funded by a combination
of LSC funds and other public or private sources. The
grantee organizations hire and supervise lawyers to provide
free legal assistance to indigent clients. Each year LSC ap-
propriates funds to grantees or recipients that hire and su-
pervise lawyers for various professional activities, including
representation of indigent clients seeking welfare benefits.

This suit requires us to decide whether one of the condi-
tions imposed by Congress on the use of LSC funds violates
the First Amendment rights of LSC grantees and their
clients. For purposes of our decision, the restriction, to
be quoted in further detail, prohibits legal representation

†Briefs of amici curiae urging reversal were filed for the Pacific Legal
Foundation by John H. Findley; and for the Washington Legal Foundation
et al. by Daniel J. Popeo and R. Shawn Gunnarson.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Arthur N. Eisenberg and Steven R. Shapiro;
and for the New York State Bar Association et al. by Bruce A. Green and
Lawrence S. Lustberg.

Frederick A. O. Schwarz, Jr., filed a brief for the American Judicature
Society as amicus curiae.
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funded by recipients of LSC moneys if the representation
involves an effort to amend or otherwise challenge existing
welfare law. As interpreted by the LSC and by the Govern-
ment, the restriction prevents an attorney from arguing to a
court that a state statute conflicts with a federal statute or
that either a state or federal statute by its terms or in its
application is violative of the United States Constitution.

Lawyers employed by New York City LSC grantees, to-
gether with private LSC contributors, LSC indigent clients,
and various state and local public officials whose govern-
ments contribute to LSC grantees, brought suit in the
United States District Court for the Eastern District of New
York to declare the restriction, among other provisions of
the Act, invalid. The United States Court of Appeals for
the Second Circuit approved an injunction against enforce-
ment of the provision as an impermissible viewpoint-based
discrimination in violation of the First Amendment, 164 F. 3d
757 (1999). We granted certiorari, and the parties who com-
menced the suit in the District Court are here as respond-
ents. The LSC as petitioner is joined by the Government
of the United States, which had intervened in the District
Court. We agree that the restriction violates the First
Amendment, and we affirm the judgment of the Court of
Appeals.

I

From the inception of the LSC, Congress has placed
restrictions on its use of funds. For instance, the LSC
Act prohibits recipients from making available LSC funds,
program personnel, or equipment to any political party,
to any political campaign, or for use in “advocating or oppos-
ing any ballot measures.” 42 U. S. C. § 2996e(d)(4). See
§ 2996e(d)(3). The Act further proscribes use of funds in
most criminal proceedings and in litigation involving non-
therapeutic abortions, secondary school desegregation, mili-
tary desertion, or violations of the Selective Service statute.
§§ 2996f(b)(8)–(10) (1994 ed. and Supp. IV). Fund recipients
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are barred from bringing class-action suits unless express
approval is obtained from LSC. § 2996e(d)(5).

The restrictions at issue were part of a compromise set of
restrictions enacted in the Omnibus Consolidated Rescis-
sions and Appropriations Act of 1996 (1996 Act), § 504, 110
Stat. 1321–53, and continued in each subsequent annual ap-
propriations Act. The relevant portion of § 504(a)(16) pro-
hibits funding of any organization

“that initiates legal representation or participates in
any other way, in litigation, lobbying, or rulemaking, in-
volving an effort to reform a Federal or State welfare
system, except that this paragraph shall not be con-
strued to preclude a recipient from representing an indi-
vidual eligible client who is seeking specific relief from
a welfare agency if such relief does not involve an effort
to amend or otherwise challenge existing law in effect
on the date of the initiation of the representation.”

The prohibitions apply to all of the activities of an LSC
grantee, including those paid for by non-LSC funds.
§§ 504(d)(1) and (2). We are concerned with the statutory
provision which excludes LSC representation in cases which
“involve an effort to amend or otherwise challenge exist-
ing law in effect on the date of the initiation of the
representation.”

In 1997, LSC adopted final regulations clarifying
§ 504(a)(16). 45 CFR pt. 1639 (1999). LSC interpreted the
statutory provision to allow indigent clients to challenge wel-
fare agency determinations of benefit ineligibility under in-
terpretations of existing law. For example, an LSC grantee
could represent a welfare claimant who argued that an
agency made an erroneous factual determination or that an
agency misread or misapplied a term contained in an existing
welfare statute. According to LSC, a grantee in that posi-
tion could argue as well that an agency policy violated exist-
ing law. § 1639.4. Under LSC’s interpretation, however,
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grantees could not accept representations designed to
change welfare laws, much less argue against the constitu-
tionality or statutory validity of those laws. Brief for
Petitioner in No. 99–603, p. 7. Even in cases where con-
stitutional or statutory challenges became apparent after
representation was well under way, LSC advised that its
attorneys must withdraw. Ibid.

After the instant suit was filed in the District Court alleg-
ing the restrictions on the use of LSC funds violated the
First Amendment, see 985 F. Supp. 323 (1997), the court
denied a preliminary injunction, finding no probability of
success on the merits. Id., at 344.

On appeal, the Court of Appeals for the Second Circuit
affirmed in part and reversed in part. 164 F. 3d 757 (1999).
As relevant for our purposes, the court addressed respond-
ents’ challenges to the restrictions in § 504(a)(16). It con-
cluded the section specified four categories of prohibited ac-
tivities, of which “three appear[ed] to prohibit the type of
activity named regardless of viewpoint, while one might be
read to prohibit the activity only when it seeks reform.”
Id., at 768. The court upheld the restrictions on litigation,
lobbying, and rulemaking “involving an effort to reform a
Federal or State welfare system,” since all three prohibited
grantees’ involvement in these activities regardless of the
side of the issue. Id., at 768–769.

The court next considered the exception to § 504(a)(16)
that allows representation of “ ‘an individual eligible client
who is seeking specific relief from a welfare agency.’ ” The
court invalidated, as impermissible viewpoint discrimination,
the qualification that representation could “not involve an
effort to amend or otherwise challenge existing law,” be-
cause it “clearly seeks to discourage challenges to the status
quo.” Id., at 769–770.

Left to decide what part of the 1996 Act to strike as in-
valid, the court concluded that congressional intent regard-
ing severability was unclear. It decided to “invalidate the
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smallest possible portion of the statute, excising only the
viewpoint-based proviso rather than the entire exception of
which it is a part.” Id., at 773.

Dissenting in part, Judge Jacobs agreed with the majority
except for its holding that the proviso banning challenges
to existing welfare laws effected impermissible viewpoint-
based discrimination. The provision, in his view, was per-
missible because it merely defined the scope of services to
be funded. Id., at 773–778 (opinion concurring in part and
dissenting in part).

LSC filed a petition for certiorari challenging the Court
of Appeals’ conclusion that the § 504(a)(16) suits-for-benefits
proviso was unconstitutional. We granted certiorari, 529
U. S. 1052 (2000).

II

The United States and LSC rely on Rust v. Sullivan, 500
U. S. 173 (1991), as support for the LSC program restric-
tions. In Rust, Congress established program clinics to pro-
vide subsidies for doctors to advise patients on a variety of
family planning topics. Congress did not consider abortion
to be within its family planning objectives, however, and it
forbade doctors employed by the program from discussing
abortion with their patients. Id., at 179–180. Recipients of
funds under Title X of the Public Health Service Act, §§ 1002,
1008, as added, 84 Stat. 1506, 1508, 42 U. S. C. §§ 300a,
300a–6, challenged the Act’s restriction that provided that
none of the Title X funds appropriated for family planning
services could “be used in programs where abortion is a
method of family planning.” § 300a–6. The recipients ar-
gued that the regulations constituted impermissible view-
point discrimination favoring an antiabortion position over a
proabortion approach in the sphere of family planning. 500
U. S., at 192. They asserted as well that Congress had im-
posed an unconstitutional condition on recipients of federal
funds by requiring them to relinquish their right to engage
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in abortion advocacy and counseling in exchange for the sub-
sidy. Id., at 196.

We upheld the law, reasoning that Congress had not dis-
criminated against viewpoints on abortion, but had “merely
chosen to fund one activity to the exclusion of the other.”
Id., at 193. The restrictions were considered necessary “to
ensure that the limits of the federal program [were] ob-
served.” Ibid. Title X did not single out a particular idea
for suppression because it was dangerous or disfavored;
rather, Congress prohibited Title X doctors from counseling
that was outside the scope of the project. Id., at 194–195.

The Court in Rust did not place explicit reliance on the
rationale that the counseling activities of the doctors under
Title X amounted to governmental speech; when inter-
preting the holding in later cases, however, we have ex-
plained Rust on this understanding. We have said that
viewpoint-based funding decisions can be sustained in in-
stances in which the government is itself the speaker, see
Board of Regents of Univ. of Wis. System v. Southworth, 529
U. S. 217, 229, 235 (2000), or instances, like Rust, in which
the government “used private speakers to transmit specific
information pertaining to its own program.” Rosenberger
v. Rector and Visitors of Univ. of Va., 515 U. S. 819, 833
(1995). As we said in Rosenberger, “[w]hen the government
disburses public funds to private entities to convey a govern-
mental message, it may take legitimate and appropriate
steps to ensure that its message is neither garbled nor dis-
torted by the grantee.” Ibid. The latitude which may
exist for restrictions on speech where the government’s own
message is being delivered flows in part from our observa-
tion that, “[w]hen the government speaks, for instance to
promote its own policies or to advance a particular idea, it
is, in the end, accountable to the electorate and the political
process for its advocacy. If the citizenry objects, newly
elected officials later could espouse some different or con-



531US2 Unit: $U28 [04-12-02 20:35:42] PAGES PGT: OPIN

542 LEGAL SERVICES CORPORATION v. VELAZQUEZ

Opinion of the Court

trary position.” Board of Regents of Univ. of Wis. System
v. Southworth, supra, at 235.

Neither the latitude for government speech nor its ration-
ale applies to subsidies for private speech in every instance,
however. As we have pointed out, “[i]t does not follow . . .
that viewpoint-based restrictions are proper when the [gov-
ernment] does not itself speak or subsidize transmittal of a
message it favors but instead expends funds to encourage
a diversity of views from private speakers.” Rosenberger,
supra, at 834.

Although the LSC program differs from the program at
issue in Rosenberger in that its purpose is not to “encourage
a diversity of views,” the salient point is that, like the pro-
gram in Rosenberger, the LSC program was designed to fa-
cilitate private speech, not to promote a governmental mes-
sage. Congress funded LSC grantees to provide attorneys
to represent the interests of indigent clients. In the specific
context of § 504(a)(16) suits for benefits, an LSC-funded at-
torney speaks on the behalf of the client in a claim against
the government for welfare benefits. The lawyer is not the
government’s speaker. The attorney defending the decision
to deny benefits will deliver the government’s message in
the litigation. The LSC lawyer, however, speaks on the be-
half of his or her private, indigent client. Cf. Polk County
v. Dodson, 454 U. S. 312, 321–322 (1981) (holding that a public
defender does not act “under color of state law” because he
“works under canons of professional responsibility that man-
date his exercise of independent judgment on behalf of the
client” and because there is an “assumption that counsel will
be free of state control”).

The Government has designed this program to use the
legal profession and the established Judiciary of the States
and the Federal Government to accomplish its end of assist-
ing welfare claimants in determination or receipt of their
benefits. The advice from the attorney to the client and the
advocacy by the attorney to the courts cannot be classified
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as governmental speech even under a generous understand-
ing of the concept. In this vital respect this suit is distin-
guishable from Rust.

The private nature of the speech involved here, and the
extent of LSC’s regulation of private expression, are indi-
cated further by the circumstance that the Government
seeks to use an existing medium of expression and to control
it, in a class of cases, in ways which distort its usual function-
ing. Where the government uses or attempts to regulate a
particular medium, we have been informed by its accepted
usage in determining whether a particular restriction on
speech is necessary for the program’s purposes and limita-
tions. In FCC v. League of Women Voters of Cal., 468 U. S.
364 (1984), the Court was instructed by its understanding
of the dynamics of the broadcast industry in holding that
prohibitions against editorializing by public radio networks
were an impermissible restriction, even though the Govern-
ment enacted the restriction to control the use of public
funds. The First Amendment forbade the Government from
using the forum in an unconventional way to suppress speech
inherent in the nature of the medium. See id., at 396–397.
In Arkansas Ed. Television Comm’n v. Forbes, 523 U. S. 666,
676 (1998), the dynamics of the broadcasting system gave
station programmers the right to use editorial judgment to
exclude certain speech so that the broadcast message could
be more effective. And in Rosenberger, the fact that stu-
dent newspapers expressed many different points of view
was an important foundation for the Court’s decision to in-
validate viewpoint-based restrictions. 515 U. S., at 836.

When the government creates a limited forum for speech,
certain restrictions may be necessary to define the limits and
purposes of the program. Perry Ed. Assn. v. Perry Local
Educators’ Assn., 460 U. S. 37 (1983); see also Lamb’s Chapel
v. Center Moriches Union Free School Dist., 508 U. S. 384
(1993). The same is true when the government establishes
a subsidy for specified ends. Rust v. Sullivan, 500 U. S. 173
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(1991). As this suit involves a subsidy, limited forum cases
such as Perry, Lamb’s Chapel, and Rosenberger may not be
controlling in a strict sense, yet they do provide some in-
struction. Here the program presumes that private, non-
governmental speech is necessary, and a substantial restric-
tion is placed upon that speech. At oral argument and in
its briefs the LSC advised us that lawyers funded in the
Government program may not undertake representation in
suits for benefits if they must advise clients respecting the
questionable validity of a statute which defines benefit eligi-
bility and the payment structure. The limitation forecloses
advice or legal assistance to question the validity of statutes
under the Constitution of the United States. It extends fur-
ther, it must be noted, so that state statutes inconsistent
with federal law under the Supremacy Clause may be neither
challenged nor questioned.

By providing subsidies to LSC, the Government seeks to
facilitate suits for benefits by using the state and federal
courts and the independent bar on which those courts de-
pend for the proper performance of their duties and responsi-
bilities. Restricting LSC attorneys in advising their clients
and in presenting arguments and analyses to the courts dis-
torts the legal system by altering the traditional role of the
attorneys in much the same way broadcast systems or stu-
dent publication networks were changed in the limited forum
cases we have cited. Just as government in those cases
could not elect to use a broadcasting network or a college
publication structure in a regime which prohibits speech
necessary to the proper functioning of those systems, see
Arkansas Ed. Television Comm’n, supra, and Rosenberger,
supra, it may not design a subsidy to effect this serious and
fundamental restriction on advocacy of attorneys and the
functioning of the judiciary.

LSC has advised us, furthermore, that upon determining
a question of statutory validity is present in any anticipated
or pending case or controversy, the LSC-funded attorney
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must cease the representation at once. This is true whether
the validity issue becomes apparent during initial attorney-
client consultations or in the midst of litigation proceedings.
A disturbing example of the restriction was discussed during
oral argument before the Court. It is well understood that
when there are two reasonable constructions for a statute,
yet one raises a constitutional question, the Court should
prefer the interpretation which avoids the constitutional
issue. Gomez v. United States, 490 U. S. 858, 864 (1989);
Ashwander v. TVA, 297 U. S. 288, 346–348 (1936) (Brandeis,
J., concurring). Yet, as the LSC advised the Court, if, dur-
ing litigation, a judge were to ask an LSC attorney whether
there was a constitutional concern, the LSC attorney simply
could not answer. Tr. of Oral Arg. 8–9.

Interpretation of the law and the Constitution is the pri-
mary mission of the judiciary when it acts within the sphere
of its authority to resolve a case or controversy. Marbury
v. Madison, 1 Cranch 137, 177 (1803) (“It is emphatically the
province and the duty of the judicial department to say what
the law is”). An informed, independent judiciary presumes
an informed, independent bar. Under § 504(a)(16), however,
cases would be presented by LSC attorneys who could not
advise the courts of serious questions of statutory validity.
The disability is inconsistent with the proposition that attor-
neys should present all the reasonable and well-grounded ar-
guments necessary for proper resolution of the case. By
seeking to prohibit the analysis of certain legal issues and
to truncate presentation to the courts, the enactment under
review prohibits speech and expression upon which courts
must depend for the proper exercise of the judicial power.
Congress cannot wrest the law from the Constitution which
is its source. “Those then who controvert the principle that
the constitution is to be considered, in court, as a paramount
law, are reduced to the necessity of maintaining that courts
must close their eyes on the constitution, and see only the
law.” Id., at 178.
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The restriction imposed by the statute here threatens se-
vere impairment of the judicial function. Section 504(a)(16)
sifts out cases presenting constitutional challenges in order
to insulate the Government’s laws from judicial inquiry. If
the restriction on speech and legal advice were to stand, the
result would be two tiers of cases. In cases where LSC
counsel were attorneys of record, there would be lingering
doubt whether the truncated representation had resulted in
complete analysis of the case, full advice to the client, and
proper presentation to the court. The courts and the public
would come to question the adequacy and fairness of profes-
sional representations when the attorney, either consciously
to comply with this statute or unconsciously to continue the
representation despite the statute, avoided all reference to
questions of statutory validity and constitutional authority.
A scheme so inconsistent with accepted separation-of-powers
principles is an insufficient basis to sustain or uphold the
restriction on speech.

It is no answer to say the restriction on speech is harmless
because, under LSC’s interpretation of the Act, its attorneys
can withdraw. This misses the point. The statute is an
attempt to draw lines around the LSC program to exclude
from litigation those arguments and theories Congress finds
unacceptable but which by their nature are within the prov-
ince of the courts to consider.

The restriction on speech is even more problematic be-
cause in cases where the attorney withdraws from a repre-
sentation, the client is unlikely to find other counsel. The
explicit premise for providing LSC attorneys is the necessity
to make available representation “to persons financially
unable to afford legal assistance.” 42 U. S. C. § 2996(a)(3).
There often will be no alternative source for the client to
receive vital information respecting constitutional and statu-
tory rights bearing upon claimed benefits. Thus, with re-
spect to the litigation services Congress has funded, there is
no alternative channel for expression of the advocacy Con-
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gress seeks to restrict. This is in stark contrast to Rust.
There, a patient could receive the approved Title X family
planning counseling funded by the Government and later
could consult an affiliate or independent organization to re-
ceive abortion counseling. Unlike indigent clients who seek
LSC representation, the patient in Rust was not required to
forfeit the Government-funded advice when she also received
abortion counseling through alternative channels. Because
LSC attorneys must withdraw whenever a question of a wel-
fare statute’s validity arises, an individual could not obtain
joint representation so that the constitutional challenge
would be presented by a non-LSC attorney, and other, per-
mitted, arguments advanced by LSC counsel.

Finally, LSC and the Government maintain that
§ 504(a)(16) is necessary to define the scope and contours of
the federal program, a condition that ensures funds can be
spent for those cases most immediate to congressional con-
cern. In support of this contention, they suggest the chal-
lenged limitation takes into account the nature of the grant-
ees’ activities and provides limited congressional funds for
the provision of simple suits for benefits. In petitioners’
view, the restriction operates neither to maintain the current
welfare system nor insulate it from attack; rather, it helps
the current welfare system function in a more efficient and
fair manner by removing from the program complex chal-
lenges to existing welfare laws.

The effect of the restriction, however, is to prohibit advice
or argumentation that existing welfare laws are unconstitu-
tional or unlawful. Congress cannot recast a condition on
funding as a mere definition of its program in every case,
lest the First Amendment be reduced to a simple semantic
exercise. Here, notwithstanding Congress’ purpose to con-
fine and limit its program, the restriction operates to insulate
current welfare laws from constitutional scrutiny and certain
other legal challenges, a condition implicating central First
Amendment concerns. In no lawsuit funded by the Govern-
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ment can the LSC attorney, speaking on behalf of a private
client, challenge existing welfare laws. As a result, argu-
ments by indigent clients that a welfare statute is unlawful
or unconstitutional cannot be expressed in this Government-
funded program for petitioning the courts, even though the
program was created for litigation involving welfare benefits,
and even though the ordinary course of litigation involves
the expression of theories and postulates on both, or multi-
ple, sides of an issue.

It is fundamental that the First Amendment “ ‘was fash-
ioned to assure unfettered interchange of ideas for the bring-
ing about of political and social changes desired by the peo-
ple.’ ” New York Times Co. v. Sullivan, 376 U. S. 254, 269
(1964) (quoting Roth v. United States, 354 U. S. 476, 484
(1957)). There can be little doubt that the LSC Act funds
constitutionally protected expression; and in the context of
this statute there is no programmatic message of the kind
recognized in Rust and which sufficed there to allow the Gov-
ernment to specify the advice deemed necessary for its legit-
imate objectives. This serves to distinguish § 504(a)(16)
from any of the Title X program restrictions upheld in Rust,
and to place it beyond any congressional funding condition
approved in the past by this Court.

Congress was not required to fund an LSC attorney to
represent indigent clients; and when it did so, it was not re-
quired to fund the whole range of legal representations or
relationships. The LSC and the United States, however, in
effect ask us to permit Congress to define the scope of the
litigation it funds to exclude certain vital theories and ideas.
The attempted restriction is designed to insulate the Gov-
ernment’s interpretation of the Constitution from judicial
challenge. The Constitution does not permit the Govern-
ment to confine litigants and their attorneys in this manner.
We must be vigilant when Congress imposes rules and condi-
tions which in effect insulate its own laws from legitimate
judicial challenge. Where private speech is involved, even
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Congress’ antecedent funding decision cannot be aimed at
the suppression of ideas thought inimical to the Govern-
ment’s own interest. Regan v. Taxation With Representa-
tion of Wash., 461 U. S. 540, 548 (1983); Speiser v. Randall,
357 U. S. 513, 519 (1958).

For the reasons we have set forth, the funding condition
is invalid. The Court of Appeals considered whether the
language restricting LSC attorneys could be severed from
the statute so that the remaining portions would remain op-
erative. It reached the reasoned conclusion to invalidate
the fragment of § 504(a)(16) found contrary to the First
Amendment, leaving the balance of the statute operative and
in place. That determination was not discussed in the briefs
of either party or otherwise contested here, and in the exer-
cise of our discretion and prudential judgment we decline to
address it.

The judgment of the Court of Appeals is
Affirmed.

Justice Scalia, with whom The Chief Justice, Justice
O’Connor, and Justice Thomas join, dissenting.

Section 504(a)(16) of the Omnibus Consolidated Rescis-
sions and Appropriations Act of 1996 (Appropriations Act)
defines the scope of a federal spending program. It does not
directly regulate speech, and it neither establishes a public
forum nor discriminates on the basis of viewpoint. The
Court agrees with all this, yet applies a novel and unsupport-
able interpretation of our public-forum precedents to declare
§ 504(a)(16) facially unconstitutional. This holding not only
has no foundation in our jurisprudence; it is flatly contra-
dicted by a recent decision that is on all fours with the pres-
ent cases. Having found the limitation upon the spending
program unconstitutional, the Court then declines to con-
sider the question of severability, allowing a judgment to
stand that lets the program go forward under a version of
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the statute Congress never enacted. I respectfully dissent
from both aspects of the judgment.

I

The Legal Services Corporation Act of 1974 (LSC Act), 42
U. S. C. § 2996 et seq., is a federal subsidy program, the stated
purpose of which is to “provid[e] financial support for legal
assistance in noncriminal proceedings or matters to persons
financially unable to afford legal assistance.” § 2996b(a).
Congress, recognizing that the program could not serve its
purpose unless it was “kept free from the influence of or use
by it of political pressures,” § 2996(5), has from the program’s
inception tightly regulated the use of its funds. See ante,
at 537–538. No Legal Services Corporation (LSC) funds
may be used, for example, for “encouraging . . . labor or anti-
labor activities,” § 2996f(b)(6), for “litigation relating to the
desegregation of any elementary or secondary school or
school system,” § 2996f(b)(9), or for “litigation which seeks
to procure a nontherapeutic abortion,” § 2996f(b)(8). Con-
gress discovered through experience, however, that these re-
strictions did not exhaust the politically controversial uses
to which LSC funds could be put.

Accordingly, in 1996 Congress added new restrictions
to the LSC Act and strengthened existing restrictions.
Among the new restrictions is the one at issue here. Sec-
tion 504(a)(16) of the Appropriations Act, 110 Stat. 1321–55
to 1321–56, withholds LSC funds from every entity that
“participates in any . . . way . . . in litigation, lobbying, or
rulemaking . . . involving an effort to reform a Federal or
State welfare system.” It thus bans LSC-funded entities
from participating on either side of litigation involving such
statutes, from participating in rulemaking relating to the im-
plementation of such legislation, and from lobbying Congress
itself regarding any proposed changes to such legislation.
See 45 CFR § 1639.3 (2000).
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The restrictions relating to rulemaking and lobbying are
superfluous; they duplicate general prohibitions on the use
of LSC funds for those activities found elsewhere in the Ap-
propriations Act. See §§ 504(a)(2), (3), (4). The restriction
on litigation, however, is unique, and it contains a proviso
specifying what the restriction does not cover. Funding re-
cipients may “represen[t] an individual eligible client who is
seeking specific relief from a welfare agency if such relief
does not involve an effort to amend or otherwise challenge
existing law in effect on the date of the initiation of the rep-
resentation.” The LSC declares in its brief, and respond-
ents do not deny, that under these provisions the LSC can
sponsor neither challenges to nor defenses of existing wel-
fare reform law, Brief for Petitioner in No. 99–603, p. 29.
The litigation ban is symmetrical: Litigants challenging the
covered statutes or regulations do not receive LSC fund-
ing, and neither do litigants defending those laws against
challenge.

If a suit for benefits raises a claim outside the scope of the
LSC program, the LSC-funded lawyer may not participate
in the suit. As the Court explains, if LSC-funded lawyers
anticipate that a forbidden claim will arise in a prospective
client’s suit, they “may not undertake [the] representation,”
ante, at 544. Likewise, if a forbidden claim arises unex-
pectedly at trial, “LSC-funded attorney[s] must cease the
representation at once,” ante, at 544–545. See also Brief
for Petitioner in No. 99–603, at 7, n. 4 (if the issue arises
at trial, “the lawyer should discontinue the representation
‘consistent with the applicable rules of professional respon-
sibility’ ”). The lawyers may, however, and indeed must ex-
plain to the client why they cannot represent him. See 164
F. 3d 757, 765 (CA2 1999). They are also free to express
their views of the legality of the welfare law to the client,
and they may refer the client to another attorney who can
accept the representation, ibid. See 985 F. Supp. 323, 335–
336 (EDNY 1997).
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II

The LSC Act is a federal subsidy program, not a federal
regulatory program, and “[t]here is a basic difference be-
tween [the two].” Maher v. Roe, 432 U. S. 464, 475 (1977).
Regulations directly restrict speech; subsidies do not. Sub-
sidies, it is true, may indirectly abridge speech, but only if
the funding scheme is “ ‘manipulated’ to have a ‘coercive ef-
fect’ ” on those who do not hold the subsidized position. Na-
tional Endowment for Arts v. Finley, 524 U. S. 569, 587
(1998) (quoting Arkansas Writers’ Project, Inc. v. Ragland,
481 U. S. 221, 237 (1987) (Scalia, J., dissenting)). Proving
unconstitutional coercion is difficult enough when the spend-
ing program has universal coverage and excludes only
certain speech—such as a tax exemption scheme excluding
lobbying expenses. The Court has found such programs un-
constitutional only when the exclusion was “aimed at the
suppression of dangerous ideas.” Speiser v. Randall, 357
U. S. 513, 519 (1958) (internal quotation marks omitted); see
also Regan v. Taxation With Representation of Wash., 461
U. S. 540, 550 (1983). Proving the requisite coercion is
harder still when a spending program is not universal but
limited, providing benefits to a restricted number of recipi-
ents, see Rust v. Sullivan, 500 U. S. 173, 194–195 (1991).
The Court has found such selective spending unconstitution-
ally coercive only once, when the government created a pub-
lic forum with the spending program but then discriminated
in distributing funding within the forum on the basis of view-
point. See Rosenberger v. Rector and Visitors of Univ. of
Va., 515 U. S. 819, 829–830 (1995). When the limited spend-
ing program does not create a public forum, proving coercion
is virtually impossible, because simply denying a subsidy
“does not ‘coerce’ belief,” Lyng v. Automobile Workers, 485
U. S. 360, 369 (1988), and because the criterion of unconstitu-
tionality is whether denial of the subsidy threatens “to drive
certain ideas or viewpoints from the marketplace,” National
Endowment for Arts v. Finley, supra, at 587 (internal quota-
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tion marks omitted). Absent such a threat, “the Govern-
ment may allocate . . . funding according to criteria that
would be impermissible were direct regulation of speech or
a criminal penalty at stake.” 524 U. S., at 587–588.

In Rust v. Sullivan, supra, the Court applied these princi-
ples to a statutory scheme that is in all relevant respects
indistinguishable from § 504(a)(16). The statute in Rust au-
thorized grants for the provision of family planning services,
but provided that “[n]one of the funds . . . shall be used in
programs where abortion is a method of family planning.”
Id., at 178. Valid regulations implementing the statute re-
quired funding recipients to refer pregnant clients “for ap-
propriate prenatal . . . services by furnishing a list of avail-
able providers that promote the welfare of mother and
unborn child,” but forbade them to refer a pregnant woman
specifically to an abortion provider, even upon request. Id.,
at 180. We rejected a First Amendment free-speech chal-
lenge to the funding scheme, explaining that “[t]he Govern-
ment can, without violating the Constitution, selectively fund
a program to encourage certain activities it believes to be
in the public interest, without at the same time funding an
alternative program which seeks to deal with the problem
another way.” Id., at 193. This was not, we said, the type
of “discriminat[ion] on the basis of viewpoint” that triggers
strict scrutiny, ibid., because the “ ‘decision not to subsidize
the exercise of a fundamental right does not infringe the
right,’ ” ibid. (quoting Regan v. Taxation With Representa-
tion of Wash., supra, at 549).

The same is true here. The LSC Act, like the scheme in
Rust, see 500 U. S., at 200, does not create a public forum.
Far from encouraging a diversity of views, it has always, as
the Court accurately states, “placed restrictions on its use of
funds,” ante, at 537. Nor does § 504(a)(16) discriminate on
the basis of viewpoint, since it funds neither challenges to
nor defenses of existing welfare law. The provision simply
declines to subsidize a certain class of litigation, and under
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Rust that decision “does not infringe the right” to bring such
litigation. Cf. Ortwein v. Schwab, 410 U. S. 656, 658–660,
and n. 5 (1973) (per curiam) (government not required by
First Amendment or Due Process Clause to waive filing fee
for welfare benefits litigation). The Court’s repeated claims
that § 504(a)(16) “restricts” and “prohibits” speech, see, e. g.,
ante, at 545, 546, and “insulates” laws from judicial review,
see, e. g., ante, at 547, are simply baseless. No litigant who,
in the absence of LSC funding, would bring a suit chal-
lenging existing welfare law is deterred from doing so by
§ 504(a)(16). Rust thus controls these cases and compels
the conclusion that § 504(a)(16) is constitutional.

The Court contends that Rust is different because the pro-
gram at issue subsidized government speech, while the LSC
funds private speech. See ante, at 541–542. This is so un-
persuasive it hardly needs response. If the private doctors’
confidential advice to their patients at issue in Rust consti-
tuted “government speech,” it is hard to imagine what subsi-
dized speech would not be government speech. Moreover,
the majority’s contention that the subsidized speech in these
cases is not government speech because the lawyers have a
professional obligation to represent the interests of their cli-
ents founders on the reality that the doctors in Rust had a
professional obligation to serve the interests of their pa-
tients, see 500 U. S., at 214 (Blackmun, J., dissenting) (“ethi-
cal responsibilities of the medical profession”)—which at the
time of Rust we had held to be highly relevant to the permis-
sible scope of federal regulation, see Thornburgh v. Ameri-
can College of Obstetricians and Gynecologists, 476 U. S.
747, 763 (1986) (“professional responsibilities” of physicians),
overruled in part on other grounds, Planned Parenthood of
Southeastern Pa. v. Casey, 505 U. S. 833 (1992). Even re-
spondents agree that “the true speaker in Rust was not the
government, but a doctor.” Brief for Respondents 19, n. 17.

The Court further asserts that these cases are different
from Rust because the welfare funding restriction “seeks to
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use an existing medium of expression and to control it . . . in
ways which distort its usual functioning,” ante, at 543. This
is wrong on both the facts and the law. It is wrong on the
law because there is utterly no precedent for the novel and
facially implausible proposition that the First Amendment
has anything to do with government funding that—though
it does not actually abridge anyone’s speech—“distorts an
existing medium of expression.” None of the three cases
cited by the Court mentions such an odd principle. In Ro-
senberger v. Rector and Visitors of Univ. of Va., the point
critical to the Court’s analysis was not, as the Court would
have it, that it is part of the “usual functioning” of student
newspapers to “expres[s] many different points of view,”
ante, at 543 (it surely is not), but rather that the spending
program itself had been created “to encourage a diversity of
views from private speakers,” 515 U. S., at 834. What could
not be distorted was the public forum that the spending pro-
gram had created. As for Arkansas Ed. Television Comm’n
v. Forbes, 523 U. S. 666 (1998), that case discussed the nature
of television broadcasting, not to determine whether govern-
ment regulation would alter its “usual functioning” and thus
violate the First Amendment (no government regulation was
even at issue in the case), but rather to determine whether
state-owned television is a “public forum” under our First
Amendment jurisprudence. Id., at 673–674. And finally,
the passage the Court cites from FCC v. League of Women
Voters of Cal., 468 U. S. 364, 396–397 (1984), says nothing
whatever about “using the forum [of public radio] in an un-
conventional way to suppress speech inherent in the nature
of the medium,” ante, at 543. It discusses why the Govern-
ment’s asserted interest in “preventing [public radio] sta-
tions from becoming a privileged outlet for the political and
ideological opinions of station owners and managers,” 468
U. S., at 396 (internal quotation marks omitted), was insub-
stantial and thus could not justify the statute’s restriction
on editorializing. Even worse for the Court, after invalidat-
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ing the restriction on this conventional First Amendment
ground, League of Women Voters goes on to say that “[o]f
course,” the restriction on editorializing “would plainly be
valid” if “Congress were to adopt a revised version of [the
statute] that permitted [public radio] stations to establish
‘affiliate’ organizations which could then use the station’s
facilities to editorialize with nonfederal funds.” Id., at 400.
But of course that is the case here. Regulations permit
funding recipients to establish affiliate organizations to con-
duct litigation and other activities that fall outside the scope
of the LSC program. See 45 CFR pt. 1610 (2000). Far
from supporting the Court’s nondistortion analysis, League
of Women Voters dooms the Court’s case.

The Court’s “nondistortion” principle is also wrong on the
facts, since there is no basis for believing that § 504(a)(16),
by causing “cases [to] be presented by LSC attorneys who
[can]not advise the courts of serious questions of statutory
validity,” ante, at 545, will distort the operation of the courts.
It may well be that the bar of § 504(a)(16) will cause LSC-
funded attorneys to decline or to withdraw from cases that
involve statutory validity. But that means at most that
fewer statutory challenges to welfare laws will be presented
to the courts because of the unavailability of free legal serv-
ices for that purpose. So what? The same result would
ensue from excluding LSC-funded lawyers from welfare liti-
gation entirely. It is not the mandated, nondistortable func-
tion of the courts to inquire into all “serious questions of
statutory validity” in all cases. Courts must consider only
those questions of statutory validity that are presented by
litigants, and if the Government chooses not to subsidize the
presentation of some such questions, that in no way “dis-
torts” the courts’ role. It is remarkable that a Court that
has so studiously avoided deciding whether Congress could
entirely eliminate federal jurisdiction over certain matters,
see, e. g., Webster v. Doe, 486 U. S. 592, 603 (1988); Bowen v.
Michigan Academy of Family Physicians, 476 U. S. 667,
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681, n. 12 (1986), would be so eager to hold the much lesser
step of declining to subsidize the litigation unconstitutional
under the First Amendment.

Nor will the judicial opinions produced by LSC cases sys-
tematically distort the interpretation of welfare laws. Judi-
cial decisions do not stand as binding “precedent” for points
that were not raised, not argued, and hence not analyzed.
See, e. g., United States v. Verdugo-Urquidez, 494 U. S. 259,
272 (1990); Hagans v. Lavine, 415 U. S. 528, 533, n. 5 (1974);
United States v. L. A. Tucker Truck Lines, Inc., 344 U. S. 33,
37–38 (1952); United States v. More, 3 Cranch 159, 172 (1805)
(Marshall, C. J.). The statutory validity that courts assume
in LSC cases will remain open for full determination in
later cases.

Finally, the Court is troubled “because in cases where the
attorney withdraws from a representation, the client is un-
likely to find other counsel.” Ante, at 546. That is surely
irrelevant, since it leaves the welfare recipient in no worse
condition than he would have been in had the LSC program
never been enacted. Respondents properly concede that
even if welfare claimants cannot obtain a lawyer anywhere
else, the Government is not required to provide one. Brief
for Respondents 16; accord, Goldberg v. Kelly, 397 U. S. 254,
270 (1970) (government not required to provide counsel at
hearing regarding termination of welfare benefits). It is
hard to see how providing free legal services to some welfare
claimants (those whose claims do not challenge the applicable
statutes) while not providing it to others is beyond the range
of legitimate legislative choice. Rust rejected a similar
argument:

“Petitioners contend, however, that most Title X cli-
ents are effectively precluded by indigency and poverty
from seeing a health-care provider who will provide
abortion-related services. But once again, even these
Title X clients are in no worse position than if Congress
had never enacted Title X. The financial constraints
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that restrict an indigent woman’s ability to enjoy the
full range of constitutionally protected freedom of choice
are the product not of governmental restrictions on ac-
cess to abortion, but rather of her indigency.” 500 U. S.,
at 203 (internal quotation marks omitted).

The only conceivable argument that can be made for dis-
tinguishing Rust is that there even patients who wished to
receive abortion counseling could receive the nonabortion
services that the Government-funded clinic offered, whereas
here some potential LSC clients who wish to receive repre-
sentation on a benefits claim that does not challenge the stat-
utes will be unable to do so because their cases raise a reform
claim that an LSC lawyer may not present. This difference,
of course, is required by the same ethical canons that the
Court elsewhere does not wish to distort. Rather than
sponsor “truncated representation,” ante, at 546, Congress
chose to subsidize only those cases in which the attorneys it
subsidized could work freely. See, e. g., 42 U. S. C. § 2996(6)
(“[A]ttorneys providing legal assistance must have full free-
dom to protect the best interests of their clients”). And it
is impossible to see how this difference from Rust has any
bearing upon the First Amendment question, which, to re-
peat, is whether the funding scheme is “ ‘manipulated’ to
have a ‘coercive effect’ ” on those who do not hold the subsi-
dized position. National Endowment for Arts v. Finley,
524 U. S., at 587 (quoting Arkansas Writers’ Project, Inc. v.
Ragland, 481 U. S., at 237 (Scalia, J., dissenting)). It could
be claimed to have such an effect if the client in a case ineligi-
ble for LSC representation could eliminate the ineligibility
by waiving the claim that the statute is invalid; but he can-
not. No conceivable coercive effect exists.

This has been a very long discussion to make a point that
is embarrassingly simple: The LSC subsidy neither prevents
anyone from speaking nor coerces anyone to change speech,
and is indistinguishable in all relevant respects from the sub-
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sidy upheld in Rust v. Sullivan, supra. There is no legiti-
mate basis for declaring § 504(a)(16) facially unconstitutional.

III

Even were I to accept the Court’s First Amendment analy-
sis, I could not join its decision to conclude this litigation
without reaching the issue of severability. That issue, al-
though decided by the Second Circuit, was not included
within the question on which certiorari was granted, and,
as the Court points out, was not briefed or argued here. I
nonetheless think it an abuse of discretion to ignore it.

The Court has said that “[w]e may consider questions out-
side the scope of the limited order [granting certiorari] when
resolution of those questions is necessary for the proper dis-
position of the case.” Piper Aircraft Co. v. Reyno, 454 U. S.
235, 246–247, n. 12 (1981). I think it necessary to a “proper
disposition” here because the statute concocted by the Court
of Appeals bears little resemblance to what Congress en-
acted, funding without restriction welfare-benefits litiga-
tion that Congress funded only under the limitations of
§ 504(a)(16). Although no party briefed severability in Den-
ver Area Ed. Telecommunications Consortium, Inc. v. FCC,
518 U. S. 727 (1996), the Justices finding partial unconstitu-
tionality considered it necessary to address the issue. Id.,
at 767 (plurality opinion) (“[W]e must ask whether § 10(a) is
severable”); accord, New York v. United States, 505 U. S. 144,
186 (1992). I think we have that same obligation here.
Moreover, by exercising our “discretion” to leave the sever-
ability question open, we fail to resolve the basic, real-world
dispute at issue: whether LSC attorneys may represent wel-
fare claimants who challenge the applicable welfare laws.
Indeed, we leave the LSC program subject to even a greater
uncertainty than the one we purport to have eliminated,
since other circuits may conclude (as I do) that if the limita-
tion upon welfare representation is unconstitutional, LSC
attorneys cannot engage in welfare litigation at all.
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“The inquiry into whether a statute is severable is essen-
tially an inquiry into legislative intent.” Minnesota v. Mille
Lacs Band of Chippewa Indians, 526 U. S. 172, 191 (1999).
If Congress “would not have enacted those provisions which
are within its power, independently of that which is not,”
then courts must strike the provisions as a piece. Alaska
Airlines, Inc. v. Brock, 480 U. S. 678, 684 (1987) (internal
quotation marks omitted). One determines what Congress
would have done by examining what it did. Perhaps the
most that can be said on the subject is contained in a passage
written by Chief Justice Shaw of the Supreme Judicial Court
of Massachusetts that we have often quoted:

“[I]f [a statute’s provisions] are so mutually connected
with and dependent on each other, as conditions, consid-
erations or compensations for each other, as to warrant
a belief that the legislature intended them as a whole,
and that, if all could not be carried into effect, the leg-
islature would not pass the residue independently,
and some parts are unconstitutional, all the provisions
which as thus dependent, conditional or connected, must
fall with them.” Warren v. Mayor and Aldermen of
Charlestown, 68 Mass. 84, 99 (1854).

It is clear to me that the LSC Act’s funding of welfare
benefits suits and its prohibition on suits challenging or de-
fending the validity of existing law are “conditions, consider-
ations [and] compensations for each other” that cannot be
severed. Congress through the LSC Act intended “to pro-
vide high quality legal assistance to those who would be oth-
erwise unable to afford adequate legal counsel,” 42 U. S. C.
§ 2996(2), but only if the program could at the same time
“be kept free from the influence of or use by it of political
pressures,” § 2996(5). More than a dozen times in § 504(a)
Congress made the decision that certain activities could not
be funded at all without crippling the LSC program with
political pressures. See, e. g., § 504(a)(1) (reapportionment
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litigation); § 504(a)(4) (local, state, and federal lobbying);
§ 504(a)(7) (class-action lawsuits); § 504(a)(12) (training pro-
grams for, inter alia, boycotts, picketing, and demonstra-
tions); § 504(a)(14) (litigation with respect to abortion). The
severability question here is, essentially, whether, without
the restriction that the Court today invalidates, the permis-
sion for conducting welfare litigation would have been ac-
corded. As far as appears from the best evidence (which is
the structure of the statute), I think the answer must be no.

We have in some cases stated that when an “excepting
proviso is found unconstitutional the substantive provisions
which it qualifies cannot stand,” for “to hold otherwise would
be to extend the scope of the law . . . so as to embrace [sit-
uations] which the legislature passing the statute had, by
its very terms, expressly excluded.” Frost v. Corporation
Comm’n of Okla., 278 U. S. 515, 525 (1929); see also Davis
v. Wallace, 257 U. S. 478, 484 (1922) (“Where an excepting
provision in a statute is found unconstitutional, courts very
generally hold that this does not work an enlargement of
the scope or operation of other provisions with which that
provision was enacted, and which it was intended to qualify
or restrain”). I frankly doubt whether this approach has
been followed consistently enough to be called the “general”
rule, but if there were ever an instance in which it is appro-
priate it is here. To strike the restriction on welfare bene-
fits suits is to void § 504(a)(16) altogether. Subsection (a)(16)
prohibits involvement in three types of activities with re-
spect to welfare reform: lobbying, rulemaking, and litigation.
But the proscriptions against using LSC funds to participate
in welfare lobbying and rulemaking are superfluous, since
as described above subsections (a)(2), (a)(3), and (a)(4) of
§ 504 withhold LSC funds from those activities generally.
What is unique about subsection (a)(16)—the only thing it
achieves—is its limit on litigation. To remove that limit is
to repeal subsection (a)(16) altogether, and thus to eliminate
a significant quid pro quo of the legislative compromise. We
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have no authority to “rewrite [the] statute and give it an
effect altogether different” from what Congress agreed to.
Railroad Retirement Bd. v. Alton R. Co., 295 U. S. 330, 362
(1935) (quoted in Carter v. Carter Coal Co., 298 U. S. 238,
313 (1936)).

* * *
It is illuminating to speculate how these cases would have

been decided if Congress had enacted § 504(a)(16) without its
proviso (prescribing only the general ban against “litigation,
lobbying, or rulemaking, involving an effort to reform a Fed-
eral or State welfare system”), and if the positions of the
parties before us here were reversed. If the LSC-funded
lawyers were here arguing that the statute permitted repre-
sentation of individual welfare claimants who did not chal-
lenge existing law, I venture to say that the Court would
endorse their argument—perhaps with stirring language
about the importance of aid to welfare applicants and the
Court’s unwillingness to presume without clear indication
that Congress would want to eliminate it. And I have little
doubt that in that context the Court would find its current
First Amendment musings as unpersuasive as I find them
today.

Today’s decision is quite simply inexplicable on the basis
of our prior law. The only difference between Rust and the
present cases is that the former involved “distortion” of (that
is to say, refusal to subsidize) the normal work of doctors,
and the latter involves “distortion” of (that is to say, refusal
to subsidize) the normal work of lawyers. The Court’s deci-
sion displays not only an improper special solicitude for our
own profession; it also displays, I think, the very fondness
for “reform through the courts”—the making of innumerable
social judgments through judge-pronounced constitutional
imperatives—that prompted Congress to restrict publicly
funded litigation of this sort. The Court says today, through
an unprecedented (and indeed previously rejected) interpre-
tation of the First Amendment, that we will not allow this



531US2 Unit: $U28 [04-12-02 20:35:42] PAGES PGT: OPIN

563Cite as: 531 U. S. 533 (2001)

Scalia, J., dissenting

restriction—and then, to add insult to injury, permits to
stand a judgment that awards the general litigation funding
that the statute does not contain. I respectfully dissent.
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October 2, 2000

Certiorari Granted—Vacated and Remanded

No. 99–1870. Adler et al. v. Duval County School Board
et al. C. A. 11th Cir. Certiorari granted, judgment vacated,
and case remanded for further consideration in light of Santa Fe
Independent School Dist. v. Doe, 530 U. S. 290 (2000). Reported
below: 206 F. 3d 1070.

No. 99–6775. Blue v. United States. C. A. 4th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 187 F. 3d 631.

No. 99–7351. Gibson, aka Willis v. United States. C. A.
4th Cir. Motion of petitioner for leave to proceed in forma pau-
peris granted. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 187 F. 3d 631.

No. 99–8958. Wims v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 207 F. 3d 661.

No. 99–9902. Burton v. United States. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 211 F. 3d 125.

No. 99–9924. Martin v. Cain, Warden. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
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ther consideration in light of Williams v. Taylor, 529 U. S. 362
(2000). Reported below: 206 F. 3d 450.

Certiorari Dismissed. (See also No. 99–10160, infra.)
No. 99–9550. Cotner v. Oklahoma et al. Sup. Ct. Okla.

Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.

No. 99–9775. Fica v. Reno, Attorney General, et al.
C. A. 11th Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s
Rule 39.8.

No. 99–9821. Donaldson v. Chamberlain, Judge, Circuit
Court of Michigan, 21st Circuit. Sup. Ct. Mich. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8. Reported
below: 461 Mich. 874, 603 N. W. 2d 266.

No. 99–9866. Amiri v. Qureshi. Ct. App. D. C. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 99–9874. Cochran v. United States. C. A. Fed. Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re-
ported below: 250 F. 3d 754.

No. 99–9878. Cotner v. District Court of Oklahoma,
Creek County, et al. Sup. Ct. Okla. Motion of petitioner for
leave to proceed in forma pauperis denied, and certiorari dis-
missed. See this Court’s Rule 39.8.

No. 99–9888. Craig v. Department of Justice et al. C. A.
D. C. Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s Rule
39.8. Reported below: 221 F. 3d 195.

No. 99–9920. Bierley v. Pennsylvania. Sup. Ct. Pa. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8.

No. 99–9925. Richardson v. Maryland. C. A. 4th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. Reported
below: 215 F. 3d 1320.
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No. 99–9950. Cotner v. Fields, Director, Oklahoma De-
partment of Corrections, et al. C. A. 10th Cir. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 99–10104. Brown v. California. Sup. Ct. Cal. Motion
of petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 99–10194. Prenzler v. Prenzler. Ct. App. Cal., 4th
App. Dist. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s
Rule 39.8.

No. 99–10249. Cochran v. United States. C. A. 4th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re-
ported below: 210 F. 3d 362.

No. 00–5016. Brown v. California. Sup. Ct. Cal. Motion
of petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 00–5251. Robinson v. United States. C. A. Fed. Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re-
ported below: 230 F. 3d 1382.

No. 00–5310. Atraqchi et ux. v. Unknown Named Offi-
cers of District of Columbia Police Department et al.
C. A. D. C. Cir. Motion of petitioners for leave to proceed in
forma pauperis denied, and certiorari dismissed. See this
Court’s Rule 39.8.

No. 00–5418. Atraqchi et ux. v. Williams, Mayor of the
District of Columbia, et al. C. A. D. C. Cir. Motion of peti-
tioners for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court’s Rule 39.8.

No. 99–9633. Burgess v. Cook, Director, Oregon Depart-
ment of Corrections. C. A. 9th Cir. Motion of petitioner for
leave to proceed in forma pauperis denied, and certiorari dis-
missed. See this Court’s Rule 39.8. As petitioner has repeat-
edly abused this Court’s process, the Clerk is directed not to
accept any further petitions in noncriminal matters from peti-



531ORD Unit: $PT1 [05-01-02 10:53:23] PGT: ORD1BV (Bound Volume)

804 OCTOBER TERM, 2000

October 2, 2000 531 U. S.

tioner unless the docketing fee required by Rule 38(a) is paid and
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992)
(per curiam). Justice Stevens dissents. See id., at 4, and
cases cited therein.

No. 99–9947. Mikkilineni v. Gallitzin Borough et al.;
Mikkilineni v. Amwest Surety Insurance Co. et al.; Mik-
kilineni v. Gibson-Thomas Engineering et al.; Mikkilineni
v. Gibson-Thomas Engineering et al.; Mikkilineni v. In-
diana County Transit Authority et al.; Mikkilineni v.
Borough of Forest Hills et al.; and Mikkilineni v. Mal-
lory et al. C. A. 3d Cir. Motion of petitioner for leave to
proceed in forma pauperis denied, and certiorari dismissed. See
this Court’s Rule 39.8. As petitioner has repeatedly abused this
Court’s process, the Clerk is directed not to accept any further
petitions in noncriminal matters from petitioner unless the
docketing fee required by Rule 38(a) is paid and the petition is
submitted in compliance with Rule 33.1. See Martin v. District
of Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam).
Justice Stevens dissents. See id., at 4, and cases cited therein.
Reported below: 216 F. 3d 1076 (second, third, sixth, and seventh
judgments); 215 F. 3d 1315 (fourth and fifth judgments).

Miscellaneous Orders

No. D–2167. In re Disbarment of Jacobs. Disbarment
entered. [For earlier order herein, see 530 U. S. 1258.]

No. D–2169. In re Disbarment of Booker. Disbarment
entered. [For earlier order herein, see 530 U. S. 1258.]

No. D–2174. In re Disbarment of Kierpiec. Disbarment
entered. [For earlier order herein, see 530 U. S. 1258.]

No. D–2182. In re Disbarment of Sands. Disbarment
entered. [For earlier order herein, see 530 U. S. 1288.]

No. D–2183. In re Disbarment of Vining. Disbarment
entered. [For earlier order herein, see 530 U. S. 1288.]

No. D–2191. In re Disbarment of Garcia. Due to mis-
taken identity, the order entered August 28, 2000 [530 U. S. 1294],
is vacated, and the rule to show cause is discharged.
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No. D–2196. In re Disbarment of Pingel. James F.
Pingel, Jr., of Tampa, Fla., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2197. In re Disbarment of Chilingirian. Jack
Chilingirian, of St. Clair Shores, Mich., is suspended from the
practice of law in this Court, and a rule will issue, returnable
within 40 days, requiring him to show cause why he should not
be disbarred from the practice of law in this Court.

No. D–2198. In re Disbarment of Graddock. Richard A.
Graddock, of West Palm Beach, Fla., is suspended from the prac-
tice of law in this Court, and a rule will issue, returnable within
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. D–2199. In re Disbarment of Adams. John V. Adams,
Jr., of Pittsburgh, Pa., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2200. In re Disbarment of Feigenbaum. Franklin
Feigenbaum, of North Hills, Cal., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–2201. In re Disbarment of Hubert. Douglass Ed-
ward Hubert, of Monterey, Cal., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. 00M1. Godwin v. Brown et al.;
No. 00M2. Lee v. Dresser Industries, Inc.;
No. 00M3. Faust v. United States;
No. 00M4. Bullock v. United States;
No. 00M5. Robinson v. Welborn, Warden;
No. 00M8. Neely v. Department of Family and Children

Services;
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No. 00M10. Sartorius et vir v. Sapir, Chapter 13 Trustee;
No. 00M12. Smith v. Spivey et al.;
No. 00M14. Simmons v. Office of Personnel Management;
No. 00M16. Brown v. Indiana Department of Correc-

tions et al.;
No. 00M17. Alexander v. Johnson, Director, Texas De-

partment of Criminal Justice, Institutional Division;
No. 00M18. Sharp v. Dare County Department of Social

Services et al.;
No. 00M19. Strom v. Mitchell et al.;
No. 00M20. Vincent v. Johnson, Director, Texas Depart-

ment of Criminal Justice, Institutional Division;
No. 00M21. Sims, Personal Representative for the Es-

tate of Radcliff v. Greenville County, South Carolina;
No. 00M22. Philip v. District Director, Immigration and

Naturalization Service, et al.;
No. 00M23. Sanchez v. Portuondo, Superintendent,

Shawangunk Correctional Facility; and
No. 00M24. Odus v. United States. Motions to direct the

Clerk to file petitions for writs of certiorari out of time denied.

No. 00M6. In re Clancy. Motion to direct the Clerk to file
motion for leave to intervene in No. 99–830, Stenberg, Attorney
General of Nebraska, et al. v. Carhart [530 U. S. 914], and other
relief denied.

No. 00M7. In re Clancy. Motion for leave to file declaration
and other relief denied.

No. 00M11. Buchanan v. Doe. Motion to direct the Clerk to
file petition for writ of certiorari out of time under this Court’s
Rule 14.5 denied.

No. 00M13. Sealed Petitioner v. United States. Motion
for leave to file petition for writ of certiorari under seal with
redacted copies for the public record granted.

No. 00M15. D. S. v. District of Columbia. Motion for leave
to proceed in forma pauperis without an affidavit of indigency
executed by petitioner denied.

No. 126, Orig. Kansas v. Nebraska et al. Motion of Ne-
braska for leave to file first amended answer, counterclaim, and
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cross-claim referred to the Special Master. Motion of the Special
Master for allowance of fee and disbursements granted, and the
Special Master is awarded a total of $111,631.38 to be paid equally
by Kansas, Nebraska, and Colorado. [For earlier order herein,
see, e. g., 530 U. S. 1272.]

No. 98–942. Fiore v. White, Warden, et al. C. A. 3d Cir.
[Certiorari granted, 526 U. S. 1038; Question certified, 528 U. S.
23.] Certified question answered by the Supreme Court of Penn-
sylvania. The parties are invited to file supplemental briefs
addressing the opinion of the Supreme Court of Pennsylvania
entered August 21, 2000 [562 Pa. 634, 757 A. 2d 842]. Brief of
respondents, not to exceed 25 pages, is to be filed with the Clerk
and served upon petitioner on or before Monday, October 23, 2000.
Brief of petitioner, not to exceed 25 pages, is to be filed with the
Clerk and served upon respondent on or before Monday, Novem-
ber 13, 2000. A reply brief, if any, not to exceed 10 pages, is to
be filed with the Clerk and served upon petitioner on or before
Wednesday, November 22, 2000.

No. 99–1702. Texas v. Cobb. Ct. Crim. App. Tex. [Certio-
rari granted, 530 U. S. 1260.] Motion for appointment of counsel
granted, and it is ordered that Roy E. Greenwood, Esq., of Austin,
Tex., be appointed to serve as counsel for respondent in this case.

No. 99–1996. J. E. M. Ag Supply, Inc., dba Farm Advan-
tage, Inc., et al. v. Pioneer Hi-Bred International, Inc.
C. A. Fed. Cir. The Solicitor General is invited to file a brief in
this case expressing the views of the United States. Justice
O’Connor took no part in the consideration or decision of this
order.

No. 99–8696. Buchanan v. Doe. C. A. 6th Cir. Motion of
petitioner for reconsideration of order denying leave to proceed
in forma pauperis [529 U. S. 1126] denied.

No. 99–8810. Mikkilineni v. City of Houston et al. C. A.
5th Cir. Motion of petitioner for reconsideration of order denying
leave to proceed in forma pauperis [530 U. S. 1201] denied.

No. 99–8814. Patterson v. Hawk Sawyer, Director, Fed-
eral Bureau of Prisons, et al. C. A. 5th Cir. Motion of
petitioner for reconsideration of order denying leave to proceed
in forma pauperis [530 U. S. 1201] denied.
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No. 99–8943. Okoro v. Scibana, Warden. C. A. 6th Cir.
Motion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [530 U. S. 1227] denied.

No. 99–9052. Samuel v. Nathan’s Famous Operating Corp.
C. A. 2d Cir. Motion of petitioner for reconsideration of order
denying leave to proceed in forma pauperis [529 U. S. 1128]
denied.

No. 99–9144. DeNardo v. Cunningham et al. C. A. 9th
Cir. Motion of petitioner for reconsideration of order denying
leave to proceed in forma pauperis [530 U. S. 1241] denied.

No. 99–9517. Karim-Panahi v. Commissioner of Internal
Revenue. C. A. 9th Cir. Motion of petitioner for reconsidera-
tion of order denying leave to proceed in forma pauperis [530
U. S. 1241] denied.

No. 99–9912. Neil v. Allstate Insurance Co. et al. App.
Ct. Ill., 1st Dist.;

No. 99–9941. Abdallah v. Pileggi et al. C. A. Fed. Cir.;
No. 99–9995. Bautista Rivera v. Greene. Ct. App. Cal.,

1st App. Dist.;
No. 99–10132. Lichter v. Florida. C. A. 11th Cir.;
No. 00–5120. Morton v. United States Postal Service.

C. A. Fed. Cir.;
No. 00–5313. Simpson v. Florida Department of Correc-

tions. C. A. 11th Cir.;
No. 00–5325. Cotton v. United States. C. A. 9th Cir.;
No. 00–5330. Fuller v. Barrett et al. C. A. 4th Cir.; and
No. 00–5415. Murray v. United States. C. A. Armed

Forces. Motions of petitioners for leave to proceed in forma
pauperis denied. Petitioners are allowed until October 23, 2000,
within which to pay the docketing fee required by Rule 38(a) and
to submit petitions in compliance with Rule 33.1 of the Rules of
this Court.

No. 99–10221. Grier et al. v. Hood, Warden. C. A. 9th Cir.
Motion of petitioners to expedite consideration of petition for writ
of certiorari denied.

No. 99–10045. In re Perry. C. A. 9th Cir. Petition for writ
of common-law certiorari denied.
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No. 99–10160. In re Rettig. C. A. 6th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis denied, and petition
for writ of common-law certiorari dismissed. See this Court’s
Rule 39.8.

No. 99–2003. In re Hawkins;
No. 99–2087. In re Bullard;
No. 99–10030. In re Tatlis;
No. 99–10095. In re Westine;
No. 99–10152. In re Ford;
No. 99–10197. In re McElhaney;
No. 99–10264. In re Comer;
No. 00–5003. In re Graffia;
No. 00–5046. In re Robinson;
No. 00–5105. In re Vilella;
No. 00–5156. In re Barkett;
No. 00–5186. In re Withers;
No. 00–5279. In re Mua;
No. 00–5449. In re Lopez;
No. 00–5468. In re Stephens;
No. 00–5548. In re Jerry-El;
No. 00–5566. In re Sesario Depineda;
No. 00–5578. In re Kade;
No. 00–5682. In re Ludwig;
No. 00–5784. In re Doolittle;
No. 00–5794. In re Haymes;
No. 00–5812. In re Boyer;
No. 00–5839. In re Harris;
No. 00–5859. In re Gibson;
No. 00–5895. In re Avila-Torres;
No. 00–5902. In re Calleros;
No. 00–5921. In re Boyd; and
No. 00–5983. In re Walton. Petitions for writs of habeas

corpus denied.

No. 99–10127. In re Cotner. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
habeas corpus dismissed. See this Court’s Rule 39.8.

No. 00–5469. In re Reeves. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
habeas corpus dismissed. See this Court’s Rule 39.8.
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No. 00–5382. In re Veneri. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
habeas corpus dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein.

No. 99–9280. In re Collins;
No. 99–9668. In re Cagle;
No. 99–9864. In re Thomas;
No. 99–9876. In re Bryant;
No. 99–9915. In re Scarborough;
No. 99–9978. In re Williams Lewis;
No. 99–9996. In re Jennings;
No. 99–10033. In re Thomas;
No. 99–10094. In re Vaughn;
No. 99–10190. In re Westine;
No. 00–5004. In re Morrison;
No. 00–5060. In re Reyna;
No. 00–5137. In re Kalway;
No. 00–5218. In re Thibodeaux;
No. 00–5219. In re Thibodeaux;
No. 00–5222. In re Jennings;
No. 00–5256. In re Steele;
No. 00–5291. In re Wilson;
No. 00–5301. In re Rodriguez;
No. 00–5354. In re Milton;
No. 00–5497. In re Petreykov et al.;
No. 00–5787. In re Hope; and
No. 00–5867. In re Heffington. Petitions for writs of man-

damus denied.

No. 99–2040. In re Vey;
No. 99–10188. In re Grisso; and

No. 00–5344. In re McGee et al. Petitions for writs of
mandamus and/or prohibition denied.
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No. 99–9381. In re Surles; and
No. 00–5163. In re LaChance. Petitions for writs of prohi-

bition denied.

Certiorari Denied. (See also No. 99–10045, supra.)

No. 99–1471. Desai et al. v. Michigan. Ct. App. Mich.
Certiorari denied. Reported below: 232 Mich. App. 128, 591 N. W.
2d 44.

No. 99–1496. Janakakis-Kostun v. Janakakis. Ct. App. Ky.
Certiorari denied. Reported below: 6 S. W. 3d 843.

No. 99–1501. Ford v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 191 F. 3d 461.

No. 99–1520. Tribal Governing Board of the Lac Courte
Oreilles Band of Lake Superior Chippewa Indians v.
Thomas et al. C. A. 7th Cir. Certiorari denied. Reported
below: 189 F. 3d 662.

No. 99–1544. United States v. Texas Southern Univer-
sity et al.;

No. 99–1566. United States ex rel. Mittal v. Texas
Southern University et al.; and

No. 99–1705. Texas Southern University et al. v. United
States ex rel. Mittal et al. C. A. 5th Cir. Certiorari de-
nied. Reported below: 205 F. 3d 1337.

No. 99–1554. Arena et al. v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 180 F. 3d 380.

No. 99–1567. Paramount Pictures Corp. et al. v. Wendt
et al. C. A. 9th Cir. Certiorari denied. Reported below: 125
F. 3d 806.

No. 99–1627. Botezatu et al. v. Immigration and Natu-
ralization Service et al. C. A. 7th Cir. Certiorari denied.
Reported below: 195 F. 3d 311.

No. 99–1647. American Target Advertising, Inc. v. Giani,
Director, Utah Division of Consumer Protection; and

No. 99–1829. Giani, Director, Utah Division of Consumer
Protection v. American Target Advertising, Inc. C. A.
10th Cir. Certiorari denied. Reported below: 199 F. 3d 1241.
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No. 99–1663. District Intown Properties Limited Part-
nership et al. v. District of Columbia et al. C. A. D. C.
Cir. Certiorari denied. Reported below: 198 F. 3d 874.

No. 99–1671. Brewer, Personal Representative of the
Estate of Brewer, Deceased v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 210 F. 3d 381.

No. 99–1694. Hass v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 199 F. 3d 749.

No. 99–1722. Thomas Truck Lease, Inc., et al. v. Lee
County, Mississippi, By and Through Its Tax Collector,
Belk. Sup. Ct. Miss. Certiorari denied. Reported below: 768
So. 2d 870.

No. 99–1723. Klamath Drainage District et al. v. Pat-
terson, Regional Director, Mid-Pacific Region, United
States Bureau of Reclamation, et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 204 F. 3d 1206.

No. 99–1726. Battista et al. v. Federal Deposit Insur-
ance Corporation, Appointed Receiver of Bank of New-
port. C. A. 9th Cir. Certiorari denied. Reported below: 195
F. 3d 1113.

No. 99–1731. Nahey et ux. v. Commissioner of Internal
Revenue. C. A. 7th Cir. Certiorari denied. Reported below:
196 F. 3d 866.

No. 99–1746. Waterman Steamship Corp. v. Anderson.
Ct. App. La., 4th Cir. Certiorari denied.

No. 99–1747. O’Connell et ux., Legal Representatives
of Their Daughter, O’Connell v. Shalala, Secretary of
Health and Human Services; and

No. 99–1749. Terran, as Legal Representative of Ter-
ran, a Minor v. Shalala, Secretary of Health and Human
Services. C. A. Fed. Cir. Certiorari denied. Reported below:
No. 99–1747, 217 F. 3d 857; No. 99–1749, 195 F. 3d 1302.

No. 99–1750. Munoz et al. v. Orr et al. C. A. 5th Cir.
Certiorari denied. Reported below: 200 F. 3d 291.

No. 99–1756. Great Western Casinos, Inc. v. Morongo
Band of Mission Indians et al. Ct. App. Cal., 2d App. Dist.
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Certiorari denied. Reported below: 74 Cal. App. 4th 1407, 88
Cal. Rptr. 2d 828.

No. 99–1760. Smithfield Foods, Inc., et al. v. United
States. C. A. 4th Cir. Certiorari denied. Reported below: 191
F. 3d 516.

No. 99–1777. Westover, aka Bindloss v. Reno, Attorney
General. C. A. 1st Cir. Certiorari denied. Reported below:
202 F. 3d 475.

No. 99–1783. Frederick v. Kirby Tankships, Inc. C. A.
11th Cir. Certiorari denied. Reported below: 205 F. 3d 1277.

No. 99–1789. Alfarache v. Cravener, District Director,
Immigration and Naturalization Service. C. A. 5th Cir.
Certiorari denied. Reported below: 203 F. 3d 381.

No. 99–1790. Volentine et al. v. Bechtel, Inc., et al.
C. A. 5th Cir. Certiorari denied. Reported below: 209 F. 3d 719.

No. 99–1796. Whitehead Associates, Inc., et al. v. Mont-
gomery County Council et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 203 F. 3d 825.

No. 99–1798. County of Schenectady v. Jeffes et al.
C. A. 2d Cir. Certiorari denied. Reported below: 208 F. 3d 49.

No. 99–1800. Theis Research, Inc. v. Northern Telecom,
Inc. C. A. Fed. Cir. Certiorari denied. Reported below: 217
F. 3d 860.

No. 99–1801. Michael C., a Minor, by His Parent and
Next Friend, Stephen C., et al. v. Radnor Township School
District, Pennsylvania Department of Education. C. A.
3d Cir. Certiorari denied. Reported below: 202 F. 3d 642.

No. 99–1804. Holden v. Kent County. Ct. Sp. App. Md.
Certiorari denied. Reported below: 127 Md. App. 784.

No. 99–1805. City of New Orleans v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 209 F. 3d 719.

No. 99–1807. Tinelli v. Redl et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 199 F. 3d 603.
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No. 99–1811. Cafe Erotica, Inc. v. Peach County et al.
Sup. Ct. Ga. Certiorari denied. Reported below: 272 Ga. 47, 526
S. E. 2d 56.

No. 99–1813. Kokkonen v. Hagmaier et al. Ct. App. Cal.,
2d App. Dist. Certiorari denied.

No. 99–1814. Committee for Environmentally Sound De-
velopment, Inc., et al. v. City of New York et al. C. A.
2d Cir. Certiorari denied. Reported below: 201 F. 3d 430.

No. 99–1819. Nickerson et al. v. Texas et al. C. A. 5th
Cir. Certiorari denied. Reported below: 209 F. 3d 718.

No. 99–1820. Frye v. Slater, Secretary of Transporta-
tion, et al. C. A. 9th Cir. Certiorari denied. Reported below:
199 F. 3d 1332.

No. 99–1821. Burns, on Behalf of Himself and the Bar-
nett Employee Savings & Thrift Plan v. Rice et al. C. A.
11th Cir. Certiorari denied. Reported below: 210 F. 3d 393.

No. 99–1826. Oye v. Railroad Retirement Board. C. A.
8th Cir. Certiorari denied. Reported below: 205 F. 3d 1347.

No. 99–1827. Starkman v. Evans et al. C. A. 5th Cir.
Certiorari denied. Reported below: 198 F. 3d 173.

No. 99–1834. Kenco Restaurants, Inc., et al. v. Commis-
sioner of Internal Revenue. C. A. 6th Cir. Certiorari
denied. Reported below: 206 F. 3d 588.

No. 99–1836. Perez v. Aetna Life Insurance Co. C. A.
6th Cir. Certiorari denied. Reported below: 205 F. 3d 1341.

No. 99–1838. Knights of the Ku Klux Klan et al. v.
Curators of the University of Missouri et al. C. A. 8th
Cir. Certiorari denied. Reported below: 203 F. 3d 1085.

No. 99–1840. Levine v. Regents of the University of
California et al. Ct. App. Cal., 1st App. Dist. Certiorari
denied.

No. 99–1841. Sepuya et al. v. Community Health Systems
of San Bernardino et al. C. A. 9th Cir. Certiorari denied.
Reported below: 205 F. 3d 1352.
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No. 99–1842. Banks et ux. v. Virginia Electric & Power
Co. C. A. 4th Cir. Certiorari denied. Reported below: 205
F. 3d 1332.

No. 99–1843. Campbell, Member, United States House of
Representatives, et al. v. Clinton, President of the
United States. C. A. D. C. Cir. Certiorari denied. Reported
below: 203 F. 3d 19.

No. 99–1844. Hahnaman Albrecht, Inc., et al. v. Potash
Corporation of Saskatchewan, Inc., et al. C. A. 8th Cir.
Certiorari denied. Reported below: 203 F. 3d 1028.

No. 99–1845. Tho Van Huynh v. King. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 207 F. 3d 663.

No. 99–1847. Dewberry v. Texas Utilities Electric Co.
C. A. 5th Cir. Certiorari denied. Reported below: 210 F. 3d 368.

No. 99–1849. Tsu et ux. v. Vos et al. Ct. App. Cal., 1st
App. Dist. Certiorari denied.

No. 99–1850. Hawes et al. v. Johnson & Johnson et al.
C. A. 3d Cir. Certiorari denied. Reported below: 202 F. 3d 254.

No. 99–1851. Mayes v. Local 106, International Union of
Operating Engineers, et al. C. A. 2d Cir. Certiorari denied.
Reported below: 201 F. 3d 431.

No. 99–1853. Lansing v. State Farm Auto Insurance Co.
et al. Ct. App. D. C. Certiorari denied.

No. 99–1855. Viehweg v. Mello. C. A. 8th Cir. Certiorari
denied. Reported below: 198 F. 3d 252.

No. 99–1856. Miami-Dade County, Through Its Manager
and Board of County Commissioners v. Agripost, Inc.,
et al. C. A. 11th Cir. Certiorari denied. Reported below: 195
F. 3d 1225.

No. 99–1857. Smith Cogeneration International, Inc. v.
Smith/Enron Cogeneration Limited Partnership, Inc.,
et al. C. A. 2d Cir. Certiorari denied. Reported below: 198
F. 3d 88.

No. 99–1858. Fraternal Order of Police, Lodge No. 20
v. United States et al. C. A. 11th Cir. Certiorari denied.
Reported below: 195 F. 3d 1292.
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No. 99–1859. Romero v. Lopez et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 222.

No. 99–1860. Brown v. Kansas. Ct. App. Kan. Certiorari
denied. Reported below: 26 Kan. App. 2d –––, 983 P. 2d 289.

No. 99–1861. Kendrick v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 768 So. 2d 1029.

No. 99–1862. Kipps et al. v. Caillier et al. C. A. 5th Cir.
Certiorari denied. Reported below: 197 F. 3d 765.

No. 99–1863. Breaux et al. v. City of Garland et al.
C. A. 5th Cir. Certiorari denied. Reported below: 205 F. 3d 150.

No. 99–1867. Greene v. Hackett, General Sessions Court
Judge of Shelby County, Tennessee, Division II, et al.
C. A. 6th Cir. Certiorari denied. Reported below: 202 F. 3d 268.

No. 99–1869. West v. Texas. Ct. App. Tex., 14th Dist. Cer-
tiorari denied.

No. 99–1874. Navegar, Inc., dba Intratec, et al. v.
United States. C. A. D. C. Cir. Certiorari denied. Reported
below: 192 F. 3d 1050.

No. 99–1875. St. Romain et al. v. Superior Well Service,
Inc. C. A. 5th Cir. Certiorari denied. Reported below: 203
F. 3d 376.

No. 99–1876. Koterba v. Pennsylvania Department of
Transportation, Bureau of Driver Licensing. Commw. Ct.
Pa. Certiorari denied. Reported below: 736 A. 2d 761.

No. 99–1877. Linda W. et al. v. Indiana Department of
Education et al. C. A. 7th Cir. Certiorari denied. Reported
below: 200 F. 3d 504.

No. 99–1878. Strand et al. v. Michigan Bell Telephone
et al. C. A. 6th Cir. Certiorari denied. Reported below: 202
F. 3d 862.

No. 99–1881. Kramer et al. v. Price et al. C. A. 9th Cir.
Certiorari denied. Reported below: 200 F. 3d 1237.

No. 99–1882. Georgia-Pacific Corp. v. United States Gyp-
sum Co. et al. C. A. Fed. Cir. Certiorari denied. Reported
below: 195 F. 3d 1322 and 204 F. 3d 1359.
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No. 99–1883. R&W Technical Services, Ltd., et al. v.
Commodity Futures Trading Commission. C. A. 5th Cir.
Certiorari denied. Reported below: 205 F. 3d 165.

No. 99–1887. Fox v. Florida Bar. Sup. Ct. Fla. Certiorari
denied. Reported below: 753 So. 2d 566.

No. 99–1890. Ludger et al. v. Helm AG et al. C. A. 11th
Cir. Certiorari denied. Reported below: 202 F. 3d 287.

No. 99–1891. Keane v. IBM Pension Plan. Ct. App. Mich.
Certiorari denied.

No. 99–1892. Keane v. Keane. Ct. App. Mich. Certiorari
denied.

No. 99–1893. Cooperativa Multiactiva de Empleados de
Distribuidores de Drogas et al. v. Newcomb et al. C. A.
D. C. Cir. Certiorari denied. Reported below: 221 F. 3d 195.

No. 99–1894. Pennsylvania v. Balodis. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 560 Pa. 567, 747 A. 2d 341.

No. 99–1897. Bobby R. et al. v. Houston Independent
School District. C. A. 5th Cir. Certiorari denied. Reported
below: 200 F. 3d 341.

No. 99–1899. Wells v. Lee County, Florida. C. A. 11th
Cir. Certiorari denied. Reported below: 204 F. 3d 1120.

No. 99–1900. Kempker-Cloyd v. Reno, Attorney General.
C. A. 6th Cir. Certiorari denied. Reported below: 198 F. 3d 246.

No. 99–1901. Hatchigian v. Cruzado. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 747 A. 2d 424.

No. 99–1903. Moore v. Federal Deposit Insurance Corpo-
ration. C. A. 5th Cir. Certiorari denied. Reported below: 193
F. 3d 519.

No. 99–1906. Lowery et al. v. Burgess et al. C. A. 7th
Cir. Certiorari denied. Reported below: 201 F. 3d 942.

No. 99–1907. J. D. Behles & Associates v. Angel Proj-
ect I, Ltd., et al. C. A. 10th Cir. Certiorari denied. Re-
ported below: 203 F. 3d 834.
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No. 99–1909. Magic Restaurants, Inc., et al. v. Bowie
Produce Co., Inc., et al. C. A. 3d Cir. Certiorari denied.
Reported below: 205 F. 3d 108.

No. 99–1910. Dezaio v. Port Authority of New York and
New Jersey. C. A. 2d Cir. Certiorari denied. Reported
below: 205 F. 3d 62.

No. 99–1911. Chi-Ming Chow v. Michigan Attorney Griev-
ance Commission (two judgments). Sup. Ct. Mich. Certiorari
denied.

No. 99–1912. Frito-Lay, Inc. v. Huntley et al. Ct. App.
Wash. Certiorari denied. Reported below: 96 Wash. App. 398,
979 P. 2d 488.

No. 99–1913. Town of Norwood v. New England Power
Co. et al. C. A. 1st Cir. Certiorari denied. Reported below:
202 F. 3d 408.

No. 99–1914. Town of Norwood v. Federal Energy Regu-
latory Commission. C. A. 1st Cir. Certiorari denied. Re-
ported below: 202 F. 3d 392.

No. 99–1915. Messenger v. Gruner � Jahr Printing and
Publishing, aka Gruner � Jahr, USA. C. A. 2d Cir. Certio-
rari denied. Reported below: 208 F. 3d 122.

No. 99–1919. Kruger et al. v. Garden District Assn. et
al. C. A. 5th Cir. Certiorari denied. Reported below: 208 F.
3d 1006.

No. 99–1920. Balanay v. Hawaii. Int. Ct. App. Haw. Cer-
tiorari denied. Reported below: 92 Haw. 687, 994 P. 2d 619.

No. 99–1922. Friedman v. Stegall, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–1923. Youghiogheny & Ohio Coal Co. v. Milliken
et al. C. A. 6th Cir. Certiorari denied. Reported below: 200
F. 3d 942.

No. 99–1924. Oji Paper Co., Ltd. v. Execu-Tech Business
Systems, Inc. Sup. Ct. Fla. Certiorari denied. Reported
below: 752 So. 2d 582.
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No. 99–1925. McKinney v. Robinson, Warden. C. A. 6th
Cir. Certiorari denied.

No. 99–1927. Target Corp. v. Hollister et al.; and
No. 00–37. Hollister v. Target Corp. et al. C. A. 6th Cir.

Certiorari denied. Reported below: 201 F. 3d 731.

No. 99–1929. Morgan v. Bennett, Superintendent, El-
mira Correctional Facility. C. A. 2d Cir. Certiorari denied.
Reported below: 204 F. 3d 360.

No. 99–1933. Ahrens v. Perot Systems Corp. C. A. 5th
Cir. Certiorari denied. Reported below: 205 F. 3d 831.

No. 99–1934. Illinois et al. v. McDonnell. Sup. Ct. N. J.
Certiorari denied. Reported below: 163 N. J. 298, 748 A. 2d 1105.

No. 99–1937. American Manufacturers Mutual Insur-
ance Co. v. Irvin et al.; and

No. 00–36. Gainesville Livestock Market, Inc., et al. v.
American Manufacturers Mutual Insurance Co. C. A.
11th Cir. Certiorari denied. Reported below: 182 F. 3d 1284.

No. 99–1938. Milligan v. North Carolina et al. Ct. App.
N. C. Certiorari denied. Reported below: 135 N. C. App. 781,
522 S. E. 2d 330.

No. 99–1939. Federal Labor Relations Authority v.
Luke Air Force Base, Arizona. C. A. 9th Cir. Certiorari
denied. Reported below: 208 F. 3d 221.

No. 99–1940. Carroll v. Calderon, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 202 F. 3d 277.

No. 99–1942. Dunham v. Wadley et al. C. A. 8th Cir.
Certiorari denied. Reported below: 195 F. 3d 1007.

No. 99–1943. Hackbarth v. Immigration and Naturaliza-
tion Service. C. A. 9th Cir. Certiorari denied.

No. 99–1944. Bloom v. Jewish Home for the Elderly of
Fairfield County. C. A. 2d Cir. Certiorari denied. Reported
below: 205 F. 3d 1321.

No. 99–1945. Kuhnel, Individually and on Behalf of
All Other Workers’ Compensation Lien Payers Similarly
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Situated v. CNA Insurance Cos. et al. Super. Ct. N. J., App.
Div. Certiorari denied. Reported below: 322 N. J. Super. 568,
731 A. 2d 564.

No. 99–1947. Alexandria Historical Restoration and
Preservation Commission et al. v. Federal Highway Admin-
istration et al. C. A. D. C. Cir. Certiorari denied. Reported
below: 198 F. 3d 862.

No. 99–1950. Nicholson v. Bodney et al. C. A. 9th Cir.
Certiorari denied. Reported below: 205 F. 3d 1352.

No. 99–1951. Brown et al. v. Payday Check Advance, Inc.,
et al.; Shabas v. Lighthouse Financial Group of Illinois,
Inc., et al.; and Smith v. Cash Store Management Inc. et al.
C. A. 7th Cir. Certiorari denied. Reported below: 202 F. 3d 987
(first judgment).

No. 99–1955. Brackett v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 99–1956. City of Sioux Center v. Rural Water Sys-
tem #1. C. A. 8th Cir. Certiorari denied. Reported below: 202
F. 3d 1035.

No. 99–1958. Yukon Recovery, L. L. C. v. Ocean Mar, Inc.
C. A. 9th Cir. Certiorari denied. Reported below: 205 F. 3d
1189.

No. 99–1959. Norwegian Cruise Line Ltd., dba Nor-
wegian Cruise Line v. Stobaugh et al. Ct. App. Tex., 14th
Dist. Certiorari denied. Reported below: 5 S. W. 3d 232.

No. 99–1960. Marugan Giro v. Banco Espanol de Credito,
S. A. C. A. 2d Cir. Certiorari denied. Reported below: 208 F.
3d 203.

No. 99–1961. Local 227, United Food & Commercial Work-
ers Union v. Wyandot, Inc. C. A. 6th Cir. Certiorari denied.
Reported below: 205 F. 3d 922.

No. 99–1962. Collins Entertainment, Inc., et al. v. South
Carolina Law Enforcement Division et al. Sup. Ct. S. C.
Certiorari denied. Reported below: 338 S. C. 176, 525 S. E. 2d
872.
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No. 99–1965. Townes v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 52 M. J. 275.

No. 99–1966. Kagan v. Roth, Warden. C. A. 7th Cir. Cer-
tiorari denied.

No. 99–1968. Vanmoor v. Wal-Mart Stores, Inc., et al.
C. A. Fed. Cir. Certiorari denied. Reported below: 201 F. 3d
1363.

No. 99–1969. Xacur et al. v. Banco Nacional de Mexico,
S. A., et al. C. A. 5th Cir. Certiorari denied. Reported
below: 211 F. 3d 125.

No. 99–1970. Fuentes v. Wagner, Warden, et al. C. A.
3d Cir. Certiorari denied. Reported below: 206 F. 3d 335.

No. 99–1972. Dollar v. Holyfield. Sup. Ct. Ga. Certio-
rari denied.

No. 99–1973. Fessler et ux. v. Bayshore Realty, Inc.,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 213
F. 3d 642.

No. 99–1974. Weins et al. v. Sporleder et al. Sup. Ct.
S. D. Certiorari denied. Reported below: 605 N. W. 2d 488.

No. 99–1979. Miller, Administrator of the Estate of
Williams, Deceased v. ARCO Marine, Inc., et al. Sup. Ct.
Ala. Certiorari denied. Reported below: 767 So. 2d 339.

No. 99–1981. Shirley et al. v. Christian Episcopal Meth-
odist Church. Sup. Ct. Miss. Certiorari denied. Reported
below: 748 So. 2d 672.

No. 99–1982. Hynes v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 129 Md. App. 709.

No. 99–1983. Hailey v. Hand, Sheriff of Yamhill County,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 210
F. 3d 383.

No. 99–1984. Sank v. New Jersey et al. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 99–1985. Bryant et al. v. City of Chicago. C. A. 7th
Cir. Certiorari denied. Reported below: 200 F. 3d 1092.



531ORD Unit: $PT1 [05-01-02 10:53:23] PGT: ORD1BV (Bound Volume)

822 OCTOBER TERM, 2000

October 2, 2000 531 U. S.

No. 99–1986. Carini v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 99–1987. CSX Transportation, Inc. v. Palank, Per-
sonal Representative of the Estate of Palank, Deceased,
and as Mother, Natural Guardian, and Next Friend of
Palank et al. Dist. Ct. App. Fla., 4th Dist. Certiorari denied.
Reported below: 743 So. 2d 556.

No. 99–1989. Provost v. Connecticut. Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 251 Conn. 252, 741 A. 2d 295.

No. 99–1990. Nathan R., By and Through His Parents
and Next Friends, Richard R. et ux. v. Board of Education
of Oak Park and River Forest High School District 200.
C. A. 7th Cir. Certiorari denied. Reported below: 199 F. 3d 377.

No. 99–1991. Maharishi Vedic University v. Washington
University Medical Center Redevelopment Corp. Ct.
App. Mo., Eastern Dist. Certiorari denied. Reported below: 15
S. W. 3d 15.

No. 99–1992. Cyprian v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 197 F. 3d 736.

No. 99–1993. Master Financial, Inc. v. McDonald et ux.
C. A. 3d Cir. Certiorari denied. Reported below: 205 F. 3d
606.

No. 99–1997. Joos v. Joos. Ct. App. Utah. Certiorari denied.

No. 99–1998. Lowery et al. v. Circuit City Stores, Inc.
C. A. 4th Cir. Certiorari denied. Reported below: 206 F. 3d
431.

No. 99–1999. Everett v. Department of Veterans Af-
fairs (two judgments). C. A. 4th Cir. Certiorari denied. Re-
ported below: 198 F. 3d 236.

No. 99–2000. Video Trax, Inc. v. NationsBank, N. A. C. A.
11th Cir. Certiorari denied. Reported below: 205 F. 3d 1358.

No. 99–2001. Dew v. Health Insurance Plan of Greater
New York et al. C. A. 2d Cir. Certiorari denied. Reported
below: 208 F. 3d 202.
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No. 99–2002. BNL Equity Corp., fka United Arkansas
Corp., et al. v. Pearson et al. Sup. Ct. Ark. Certiorari de-
nied. Reported below: 340 Ark. 351, 10 S. W. 3d 838.

No. 99–2004. Velastegui et al. v. United States. C. A.
2d Cir. Certiorari denied. Reported below: 199 F. 3d 590.

No. 99–2005. Hardaway v. Kansas. Ct. App. Kan. Certio-
rari denied. Reported below: 26 Kan. App. 2d –––, 992 P. 2d
823.

No. 99–2006. Sklar v. Pennsylvania Department of
Transportation, Bureau of Driver Licensing. Commw. Ct.
Pa. Certiorari denied. Reported below: 739 A. 2d 1178.

No. 99–2007. Gray v. Colorado. Ct. App. Colo. Certiorari
denied.

No. 99–2009. Martin v. Walmer et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1329.

No. 99–2011. Saboff et ux. v. St. Johns River Water Man-
agement District. C. A. 11th Cir. Certiorari denied. Re-
ported below: 200 F. 3d 1356.

No. 99–2012. A. M. Capen’s Co., Inc. v. American Trad-
ing & Production Corp. et al. C. A. 1st Cir. Certiorari de-
nied. Reported below: 202 F. 3d 469.

No. 99–2013. Sharwell v. United States et al. C. A. 6th
Cir. Certiorari denied. Reported below: 208 F. 3d 215.

No. 99–2014. Ramirez v. Texas. C. A. 5th Cir. Certiorari
denied. Reported below: 213 F. 3d 635.

No. 99–2015. Campbell et al. v. Davidson, Colorado Sec-
retary of State and as a Member of the Colorado State
Initiative and Referendum Title Board, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 203 F. 3d 738.

No. 99–2016. Gonzalez v. Page. C. A. 7th Cir. Certiorari
denied.

No. 99–2017. H. P. Y., Inc. v. Puerto Rico et al. Sup. Ct.
P. R. Certiorari denied.
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No. 99–2018. Songbyrd, Inc. v. Estate of Grossman, dba
Bearsville Records. C. A. 2d Cir. Certiorari denied. Re-
ported below: 206 F. 3d 172.

No. 99–2019. Luis Escalera v. Tierco Water Park, Inc.,
dba White Water Bay Theme Park, et al. Ct. Civ. App.
Okla. Certiorari denied.

No. 99–2020. Ben Ezra, Weinstein & Co., Inc. v. America
Online, Inc. C. A. 10th Cir. Certiorari denied. Reported
below: 206 F. 3d 980.

No. 99–2021. Kosko v. Ashworth, Judge, Superior Court
of California, Family Court Division, County of San Diego,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 188
F. 3d 513.

No. 99–2022. Hood, Warden, et al. v. Keating. C. A. 9th
Cir. Certiorari denied. Reported below: 191 F. 3d 1053.

No. 99–2023. Horner, By and Through Her Father and
Next Friend, Horner, et al. v. Kentucky High School
Athletic Assn. et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 206 F. 3d 685.

No. 99–2024. Mitchell v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.

No. 99–2025. Edwards v. Walter Jones Construction et
al. C. A. 6th Cir. Certiorari denied. Reported below: 208 F.
3d 213.

No. 99–2026. Maniscalco v. Harrington et al. Dist. Ct.
App. Fla., 2d Dist. Certiorari denied. Reported below: 735 So.
2d 510.

No. 99–2027. Board of Education of Oak Park and River
Forest High School District No. 200 v. Illinois State
Board of Education. C. A. 7th Cir. Certiorari denied. Re-
ported below: 207 F. 3d 931.

No. 99–2028. Doe, a Minor, by Her Parents and Next
Friends, Doe et ux. v. Arlington County School Board.
C. A. 4th Cir. Certiorari denied. Reported below: 210 F. 3d
361.
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No. 99–2029. Blue Springs Ford Sales, Inc., et al. v.
Grabinski. C. A. 8th Cir. Certiorari denied. Reported below:
203 F. 3d 1024.

No. 99–2030. Greenberg et al. v. State Bar of Califor-
nia et al. Ct. App. Cal., 1st App. Dist. Certiorari denied.
Reported below: 78 Cal. App. 4th 39, 92 Cal. Rptr. 2d 493.

No. 99–2031. NME Hospitals, Inc., dba Lutheran Medi-
cal Center, et al. v. Missouri Department of Social Serv-
ices, Division of Medical Services. Ct. App. Mo., Western
Dist. Certiorari denied. Reported below: 11 S. W. 3d 776.

No. 99–2033. Chrysler et al. v. Cotter Corp. C. A. 10th
Cir. Certiorari denied. Reported below: 203 F. 3d 1190.

No. 99–2034. Senechal v. Doe. Sup. Jud. Ct. Mass. Certio-
rari denied. Reported below: 431 Mass. 78, 725 N. E. 2d 225.

No. 99–2038. National Association of Telecommunica-
tions Officers and Advisers et al. v. Federal Communica-
tions Commission et al. C. A. 7th Cir. Certiorari denied.
Reported below: 199 F. 3d 424.

No. 99–2039. West, Individually and as Guardian of a
Minor, T. W., et al. v. Derby Unified School District No. 260.
C. A. 10th Cir. Certiorari denied. Reported below: 206 F. 3d
1358.

No. 99–2041. Vallone v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 198 F. 3d 261.

No. 99–2042. Hensley v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 52 M. J. 391.

No. 99–2043. Dufrene et al. v. Browning-Ferris, Inc.
C. A. 5th Cir. Certiorari denied. Reported below: 207 F. 3d
264.

No. 99–2044. Olsen v. Superior Court of California, San
Diego County (Hollander et al., Real Parties in Interest).
Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 99–2045. El Shahawy v. Sarasota County Public
Hospital Board. C. A. 11th Cir. Certiorari denied. Reported
below: 208 F. 3d 1009.
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No. 99–2046. Pace v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 201 F. 3d 1116.

No. 99–2048. National Association of the Remodeling
Industry-Houston Chapter, Inc. v. Rooms With a View,
Inc., et al. Ct. App. Tex., 3d Dist. Certiorari denied. Re-
ported below: 7 S. W. 3d 840.

No. 99–2049. Braugh v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 204 F. 3d 177.

No. 99–2050. Aziz v. Saint Martin’s College. C. A. 9th
Cir. Certiorari denied.

No. 99–2051. Davis et al. v. Funke. Mass. Trial Ct., Land
Ct. Dept. Certiorari denied.

No. 99–2052. Griffith v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 206 F. 3d 1389.

No. 99–2053. Hern v. Intermedics, Inc. C. A. 9th Cir.
Certiorari denied. Reported below: 210 F. 3d 383.

No. 99–2054. Saavedra, as Special Administrator of the
Estate of Hjalmarsson, Deceased, et al. v. Korean Air
Lines Co., Ltd. C. A. D. C. Cir. Certiorari denied. Reported
below: 221 F. 3d 196.

No. 99–2055. Shea v. Florida Judicial Qualifications
Commission. Sup. Ct. Fla. Certiorari denied. Reported below:
759 So. 2d 631.

No. 99–2056. Schofield v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 99–2057. Cole v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 216 F. 3d 1075.

No. 99–2058. Laguna et al. v. California Board of Edu-
cation et al. Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 99–2060. Western Atlas, Inc. v. Pennington et al.
C. A. 6th Cir. Certiorari denied. Reported below: 202 F. 3d
902.

No. 99–2061. Ibrahim v. Wal-Mart Stores, Inc. C. A. 4th
Cir. Certiorari denied. Reported below: 202 F. 3d 259.
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No. 99–2063. Vogt v. Churchill; and Vogt v. Commissioner,
Maine Department of Human Resources. Sup. Jud. Ct. Me.
Certiorari denied.

No. 99–2064. Armendariz v. City and County of Denver.
C. A. 10th Cir. Certiorari denied. Reported below: 208 F. 3d
225.

No. 99–2065. Leon Guerrero v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 208 F. 3d 223.

No. 99–2066. Brown v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 199 F. 3d 1331.

No. 99–2069. Kline v. Dow Jones & Co., Inc., et al. C. A.
11th Cir. Certiorari denied. Reported below: 207 F. 3d 664.

No. 99–2070. Stern v. Siegel et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 194 F. 3d 1318.

No. 99–2073. Bayliss v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 225 F. 3d 660.

No. 99–2074. Aziz v. Grove City College. C. A. 3d Cir.
Certiorari denied. Reported below: 210 F. 3d 357.

No. 99–2075. Passmore v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 210 F. 3d 394.

No. 99–2076. Roscoe et ux. v. Federal Home Loan Mort-
gage Association et al. C. A. 10th Cir. Certiorari denied.
Reported below: 201 F. 3d 449.

No. 99–2080. Gillman Knitwear Co., Inc. v. Segrets, Inc.
C. A. 1st Cir. Certiorari denied. Reported below: 207 F. 3d 56.

No. 99–2081. Shahid v. Internal Revenue Service et al.
C. A. 5th Cir. Certiorari denied.

No. 99–2083. Moreno Gallegos v. Mt. Sinai Medical Cen-
ter et al. C. A. 7th Cir. Certiorari denied. Reported below:
210 F. 3d 803.

No. 99–2084. City of Los Angeles v. Ali. Ct. App. Cal.,
2d App. Dist. Certiorari denied. Reported below: 77 Cal. App.
4th 246, 91 Cal. Rptr. 2d 458.
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No. 99–2086. Chmura, Judge, 37th District Court of
Michigan v. Michigan Judicial Tenure Commission. Sup. Ct.
Mich. Certiorari denied. Reported below: 461 Mich. 517, 608
N. W. 2d 31.

No. 99–2088. New Hampshire Hemp Council, Inc., et al.
v. Marshall, Acting Administrator, Drug Enforcement
Administration. C. A. 1st Cir. Certiorari denied. Reported
below: 203 F. 3d 1.

No. 99–2089. Howard et al. v. America Online, Inc.,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 208
F. 3d 741.

No. 99–2091. National Loan Investors, L. P. v. Town of
Orange et al. C. A. 2d Cir. Certiorari denied. Reported
below: 204 F. 3d 407.

No. 99–2092. Dicter v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 198 F. 3d 1284.

No. 99–6681. Gibson v. United States; and
No. 99–7169. Cook v. United States. C. A. 4th Cir. Certio-

rari denied. Reported below: 187 F. 3d 631.

No. 99–8243. Petty v. Card, Superintendent, Tipton Cor-
rectional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 195 F. 3d 399.

No. 99–8572. Estrada v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 99–8618. Kaplan v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 204 F. 3d 1116.

No. 99–8634. Delgado-Cuevas v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 189 F. 3d 475.

No. 99–8667. Abernathy v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 204 F. 3d 1116.

No. 99–8701. May v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 202 F. 3d 270.

No. 99–8794. Rubi Ibarra v. Texas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 11 S. W. 3d 189.
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No. 99–8797. Koehler v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 558 Pa. 334, 737 A. 2d 225.

No. 99–8817. Thompson v. Pennsylvania. Sup. Ct. Pa.
Certiorari denied. Reported below: 559 Pa. 229, 739 A. 2d 1023.

No. 99–8841. Puksar v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 559 Pa. 358, 740 A. 2d 219.

No. 99–8865. Daniel v. West Virginia. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 191 F. 3d 447.

No. 99–8895. Stogner v. California. Ct. App. Cal., 1st
App. Dist. Certiorari denied.

No. 99–8896. Stanley v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 207 F. 3d 657.

No. 99–8912. Carranza-Chavez v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 205 F. 3d 1355.

No. 99–8914. Iko v. Sizer, Warden, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 198 F. 3d 236.

No. 99–8945. Bobrowsky v. Toyota Motor Corp. et al.
App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 261 App. Div. 2d 349, 689 N. Y. S. 2d 183.

No. 99–8968. Small v. Pennsylvania. Sup. Ct. Pa. Certio-
rari denied. Reported below: 559 Pa. 423, 741 A. 2d 666.

No. 99–8989. Conner v. Indiana. Sup. Ct. Ind. Certiorari
denied. Reported below: 711 N. E. 2d 1238.

No. 99–8992. Littles v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 207.

No. 99–9013. Fisher v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 559 Pa. 558, 741 A. 2d 1234.

No. 99–9048. Kingsberry v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 202 F. 3d 1030.

No. 99–9067. Mason v. Pennsylvania. Sup. Ct. Pa. Certio-
rari denied. Reported below: 559 Pa. 500, 741 A. 2d 708.

No. 99–9096. Smith v. Reno, Attorney General. C. A. 5th
Cir. Certiorari denied.
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No. 99–9097. Shaver v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 99–9112. Evans v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1330.

No. 99–9140. De Horta-Garcia v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 210 F. 3d 386.

No. 99–9162. Scruggs v. Leonard. C. A. 6th Cir. Certio-
rari denied.

No. 99–9176. Corrales-Beltran v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 192 F. 3d 1311.

No. 99–9182. Smith v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 756 So. 2d 957.

No. 99–9188. Broomfield v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 201 F. 3d 1270.

No. 99–9202. Brown v. California. Ct. App. Cal., 1st App.
Dist. Certiorari denied. Reported below: 75 Cal. App. 4th 916,
89 Cal. Rptr. 2d 589.

No. 99–9214. Almon v. Reno, Attorney General, et al.
C. A. 1st Cir. Certiorari denied. Reported below: 192 F. 3d 28.

No. 99–9224. Matthew v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 201 F. 3d 353.

No. 99–9244. Hawkins v. Hargett, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 200 F. 3d 1279.

No. 99–9245. Hill v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 199 F. 3d 1143.

No. 99–9249. Gill v. Kentucky. Sup. Ct. Ky. Certiorari
denied. Reported below: 7 S. W. 3d 365.

No. 99–9264. Benefiel v. Indiana. Sup. Ct. Ind. Certio-
rari denied. Reported below: 716 N. E. 2d 906.

No. 99–9271. Maples v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 758 So. 2d 81.
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No. 99–9272. Talley v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 262.

No. 99–9279. Waters v. Butler, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 210 F. 3d 388.

No. 99–9281. Cunningham v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 194 F. 3d 1186.

No. 99–9320. Layton v. Trent, Warden. Cir. Ct. Jefferson
County, W. Va. Certiorari denied.

No. 99–9323. Jackson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 204 F. 3d 1118.

No. 99–9327. Clark v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 202 F. 3d 760.

No. 99–9358. Simpson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 188 F. 3d 516.

No. 99–9363. Nason v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 96 Wash. App. 686, 981 P. 2d
866.

No. 99–9365. Peterson v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 264
App. Div. 2d 574, 695 N. Y. S. 2d 550.

No. 99–9377. Peterson v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 739 So. 2d 561.

No. 99–9378. Stancil v. Chapman, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 99–9383. Robinson v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 99–9385. Rhynes v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–9389. Covington v. Abramajtys, Warden. C. A.
6th Cir. Certiorari denied.
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No. 99–9390. Campbell v. Kansas. Sup. Ct. Kan. Certio-
rari denied. Reported below: 268 Kan. 529, 997 P. 2d 726.

No. 99–9396. Moore v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 99–9397. Cabrera v. Horgas et al. C. A. 10th Cir.
Certiorari denied. Reported below: 201 F. 3d 447.

No. 99–9399. Padilla v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 203 F. 3d 156.

No. 99–9403. Boles v. Corrections Corporation of
America et al. C. A. 8th Cir. Certiorari denied. Reported
below: 205 F. 3d 1344.

No. 99–9406. Chambers v. Williams, Judge, Circuit Court
of Missouri, Jefferson County. Sup. Ct. Mo. Certiorari
denied.

No. 99–9410. Jolly v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 753 So. 2d 564.

No. 99–9412. Sosa v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 99–9418. McKinney v. Hanks, Superintendent, Wa-
bash Valley Correctional Facility. C. A. 7th Cir. Certio-
rari denied. Reported below: 210 F. 3d 375.

No. 99–9420. Sarmiento v. United States District Court
for the Eastern District of Michigan. C. A. 6th Cir. Cer-
tiorari denied.

No. 99–9422. White v. Chavis, Superintendent, Lumber-
ton Correctional Institution. C. A. 4th Cir. Certiorari de-
nied. Reported below: 202 F. 3d 262.

No. 99–9423. Woodbury v. Stein Mart, Inc. C. A. 11th Cir.
Certiorari denied.

No. 99–9425. Atkinson v. Maine. Sup. Jud. Ct. Me. Certio-
rari denied.

No. 99–9429. Stubbs v. Terhune, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 189 F. 3d 1099.
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No. 99–9430. Greenberg v. Carroll et al. App. Ct. Mass.
Certiorari denied. Reported below: 48 Mass. App. 1107, 718 N. E.
2d 1270.

No. 99–9435. Johnson v. Mitchem, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 99–9443. Cameron v. Giammittorio, Judge, General
District Court of the City of Alexandria, et al. Sup. Ct.
Va. Certiorari denied.

No. 99–9444. Crawford v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 99–9445. Smallwood v. Gibson, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 191 F. 3d 1257.

No. 99–9446. Heim v. Nebraska et al. C. A. 8th Cir. Cer-
tiorari denied.

No. 99–9456. Gooden v. Hendricks et al. C. A. 3d Cir.
Certiorari denied.

No. 99–9461. Davis v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 99–9462. Reed v. Gill et al. C. A. 6th Cir. Certiorari
denied. Reported below: 205 F. 3d 1341.

No. 99–9466. Mueller v. Schnick et al. C. A. 7th Cir.
Certiorari denied. Reported below: 210 F. 3d 375.

No. 99–9470. Brown v. South Carolina et al. C. A. 4th
Cir. Certiorari denied. Reported below: 188 F. 3d 501.

No. 99–9471. Barry v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 201 F. 3d 429.

No. 99–9475. Smith v. Ray, Chairman, Georgia Board of
Pardons and Paroles, et al. C. A. 11th Cir. Certiorari
denied.

No. 99–9476. Spero v. United States; and
No. 99–9908. Jones v. United States. C. A. 11th Cir. Cer-

tiorari denied. Reported below: 205 F. 3d 1354.
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No. 99–9480. Ancrum v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 99–9481. Armand v. Strack, Superintendent, Fish-
kill Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 99–9482. Abney v. City and County of Philadelphia,
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied. Re-
ported below: 208 F. 3d 205.

No. 99–9485. Sylvester v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 99–9486. Starks v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–9490. Rocquemore v. Illinois. App. Ct. Ill., 5th
Dist. Certiorari denied. Reported below: 306 Ill. App. 3d 1195,
757 N. E. 2d 137.

No. 99–9491. Burge v. Colorado. Dist. Ct. Colo., Jefferson
County. Certiorari denied.

No. 99–9492. Negron v. United States; and
No. 99–9752. Green v. United States. C. A. 6th Cir. Cer-

tiorari denied. Reported below: 202 F. 3d 869.

No. 99–9495. Banks v. California et al. C. A. 9th Cir.
Certiorari denied. Reported below: 208 F. 3d 220.

No. 99–9496. Click v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 768 So. 2d 417.

No. 99–9497. Bernay v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 989 P. 2d 998.

No. 99–9498. Cordova v. Bolton et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1338.

No. 99–9504. Chronister v. Catoe, Director, South Caro-
lina Department of Corrections, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 203 F. 3d 820.

No. 99–9505. McFadden v. California Department of
Consumer Affairs. Ct. App. Cal., 2d App. Dist. Certiorari
denied.
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No. 99–9508. Lofton v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–9511. Walsh v. First UNUM Life Insurance Co.
C. A. 2d Cir. Certiorari denied. Reported below: 205 F. 3d 1327.

No. 99–9513. Shaw v. Hill, Warden, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 203 F. 3d 832.

No. 99–9518. Trice v. Gibson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 196 F. 3d 1151.

No. 99–9519. Webb v. Connecticut. Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 252 Conn. 128, 750 A. 2d 448.

No. 99–9520. Long v. Louisiana. Ct. App. La., 4th Cir.
Certiorari denied. Reported below: 744 So. 2d 143.

No. 99–9521. Lawhorn v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 756 So. 2d 971.

No. 99–9523. Meyer v. Monsanto Employees Benefit
Plan. Sup. Ct. Fla. Certiorari denied.

No. 99–9526. Bates v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 750 So. 2d 6.

No. 99–9528. Meador v. Estate of McFadden et al. C. A.
5th Cir. Certiorari denied. Reported below: 172 F. 3d 869.

No. 99–9531. Shull v. United Parcel Service. Ct. App.
Tex., 4th Dist. Certiorari denied. Reported below: 4 S. W. 3d
46.

No. 99–9532. Price v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 99–9534. Slaughter v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 99–9535. Satchell v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 99–9536. Wright v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 189 Ill. 2d 1, 723 N. E. 2d 230.

No. 99–9537. Wills v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 99–9539. Young v. Wine, Judge, Circuit Court of
Kentucky, Jefferson County. Sup. Ct. Ky. Certiorari
denied.

No. 99–9540. Jones v. Hennessey et al. C. A. 9th Cir.
Certiorari denied. Reported below: 210 F. 3d 383.

No. 99–9542. Lancaster v. Calbone, Warden. C. A. 10th
Cir. Certiorari denied. Reported below: 189 F. 3d 478.

No. 99–9543. Mmahat v. Federal Deposit Insurance Cor-
poration. C. A. 5th Cir. Certiorari denied. Reported below:
210 F. 3d 369.

No. 99–9544. Lozon v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–9551. Clark v. Enright et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 99–9554. Koper v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 99–9556. Luparello v. Terhune, Director, Califor-
nia Department of Corrections. C. A. 9th Cir. Certiorari
denied. Reported below: 199 F. 3d 1332.

No. 99–9557. Player v. McDaniel, Warden. C. A. 9th Cir.
Certiorari denied.

No. 99–9560. Martinez Vacca v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 99–9561. West v. Cain, Warden. C. A. 5th Cir. Certio-
rari denied.

No. 99–9562. Johnson v. Braxton, Warden. Sup. Ct. Va.
Certiorari denied.
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No. 99–9569. Morrow v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 99–9570. Jones v. Corcoran, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 199 F. 3d 1327.

No. 99–9572. Watts v. California. Ct. App. Cal., 1st App.
Dist. Certiorari denied. Reported below: 76 Cal. App. 4th 1250,
91 Cal. Rptr. 2d 1.

No. 99–9573. Walker v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 194 F. 3d 1322.

No. 99–9575. Phillips v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 989 P. 2d 1017.

No. 99–9582. Sanchez v. Newland, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 211 F. 3d 1274.

No. 99–9583. Saahir v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–9585. Sidney v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 367.

No. 99–9587. Elmore v. Washington. Sup. Ct. Wash. Cer-
tiorari denied. Reported below: 139 Wash. 2d 250, 985 P. 2d 289.

No. 99–9589. Hall v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied. Reported below: 8 S. W. 3d 593.

No. 99–9593. Guidry v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 9 S. W. 3d 133.

No. 99–9595. Dorenbos v. Washington. Sup. Ct. Wash.
Certiorari denied.

No. 99–9598. Estrada, aka Esparza v. Lamarque, Warden,
et al. C. A. 9th Cir. Certiorari denied.

No. 99–9599. El-Mosalamy v. Sharp Healthcare; El-
Mosalamy v. Santa Barbara Cottage Hospital; El-
Mosalamy v. Mercy Healthcare, San Diego; El-Mosalamy
v. Community Hospital Family Practice; and El-Mosalamy
v. California Hospital Medical Center. C. A. 9th Cir. Cer-



531ORD Unit: $PT1 [05-01-02 10:53:23] PGT: ORD1BV (Bound Volume)

838 OCTOBER TERM, 2000

October 2, 2000 531 U. S.

tiorari denied. Reported below: 210 F. 3d 382 (first, second, and
third judgments); 215 F. 3d 1332 (fourth and fifth judgments).

No. 99–9602. Morris v. Texas. Ct. App. Tex., 5th Dist.
Certiorari denied.

No. 99–9603. Matkins v. Gray et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 99–9605. Madrigal v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 87 Ohio St. 3d 378, 721 N. E. 2d 52.

No. 99–9610. Setts v. P. R. I. D. E. et al. C. A. 11th Cir.
Certiorari denied.

No. 99–9612. Wilson v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 271 Ga. 811, 525 S. E. 2d 339.

No. 99–9619. Lindsey v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 87 Ohio St. 3d 479, 721 N. E. 2d 995.

No. 99–9621. Joseph v. Atherton, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 203 F. 3d 835.

No. 99–9625. Carpenter v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 21 Cal. 4th 1016, 988 P. 2d 531.

No. 99–9628. Atraqchi et ux. v. Gold’s Gym Enterprises,
Inc., et al. C. A. D. C. Cir. Certiorari denied.

No. 99–9629. Cox v. Morgan, Superintendent, Clallam
Bay Corrections Center. C. A. 9th Cir. Certiorari denied.
Reported below: 203 F. 3d 830.

No. 99–9630. Clayton v. Gibson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 199 F. 3d 1162.

No. 99–9634. Cole v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–9635. Holguin v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 99–9636. Gray v. Gillen. C. A. 9th Cir. Certiorari de-
nied. Reported below: 198 F. 3d 254.
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No. 99–9637. Holloway v. Indiana Department of Trans-
portation. C. A. 7th Cir. Certiorari denied. Reported below:
210 F. 3d 375.

No. 99–9638. Tung Minh Huynh v. California. Ct. App.
Cal., 2d App. Dist. Certiorari denied.

No. 99–9639. Taylor v. Kelsey. C. A. 2d Cir. Certiorari
denied.

No. 99–9641. Peters v. Pope. Ct. Civ. App. Ala. Certiorari
denied. Reported below: 777 So. 2d 332.

No. 99–9644. Pace v. Georgia. Sup. Ct. Ga. Certiorari de-
nied. Reported below: 271 Ga. 829, 524 S. E. 2d 490.

No. 99–9645. Thomas v. Garraghty, Chief Warden. C. A.
4th Cir. Certiorari denied. Reported below: 210 F. 3d 362.

No. 99–9646. Wright v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 99–9648. Pettaway v. Angelone, Director, Virginia
Department of Corrections. Sup. Ct. Va. Certiorari denied.

No. 99–9649. Riley v. Taylor et al. Sup. Ct. Del. Certio-
rari denied. Reported below: 750 A. 2d 530.

No. 99–9652. Smith v. Gibson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 197 F. 3d 454.

No. 99–9654. Eagle v. Arizona. Sup. Ct. Ariz. Certiorari
denied. Reported below: 196 Ariz. 188, 994 P. 2d 395.

No. 99–9655. Hobley v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 752 So. 2d 771.

No. 99–9657. Kolb v. Wyoming Department of Correc-
tions et al. C. A. 10th Cir. Certiorari denied. Reported
below: 208 F. 3d 226.

No. 99–9661. Dunlap v. Purkett, Superintendent, Farm-
ington Correctional Center. C. A. 8th Cir. Certiorari
denied.
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No. 99–9664. Collier v. Nelson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 202 F. 3d 281.

No. 99–9665. Cook v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 202 F. 3d 257.

No. 99–9666. Cooper v. Nelson, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 201 F. 3d 447.

No. 99–9676. Shehee v. Pickett et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 199 F. 3d 1333.

No. 99–9677. Bossette v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 99–9679. Perry v. Kentucky. Ct. App. Ky. Certiorari
denied.

No. 99–9681. Wilcox v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 208 F. 3d 1011.

No. 99–9683. Prue v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 223.

No. 99–9684. Starcher v. Texas. Ct. App. Tex., 9th Dist.
Certiorari denied.

No. 99–9686. Casey v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 775 So. 2d 1022.

No. 99–9688. Kelley v. Carr et al. C. A. 9th Cir. Certio-
rari denied.

No. 99–9690. Katherine L. v. Sonoma County Social Serv-
ices Department. Ct. App. Cal., 1st App. Dist. Certiorari
denied.

No. 99–9694. Johnson v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 338 S. C. 114, 525 S. E. 2d
519.

No. 99–9695. Smith v. McGinnis, Superintendent, South-
port Correctional Facility. C. A. 2d Cir. Certiorari denied.
Reported below: 208 F. 3d 13.
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No. 99–9697. Zimmerman v. Meloy et al. C. A. 7th Cir.
Certiorari denied.

No. 99–9698. Bassett v. Nevada et al. Sup. Ct. Nev. Cer-
tiorari denied.

No. 99–9699. Allen v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied. Reported below: 76 Cal. App. 4th 999,
90 Cal. Rptr. 2d 662.

No. 99–9701. Moore v. New York et al. C. A. 2d Cir. Cer-
tiorari denied.

No. 99–9702. Johnson v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 99–9705. Milton v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 99–9706. Neely v. Adams, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–9707. Chavies v. Michigan. Ct. App. Mich. Certio-
rari denied. Reported below: 234 Mich. App. 274, 593 N. W. 2d
655.

No. 99–9708. Cobb v. Connecticut. Sup. Ct. Conn. Certio-
rari denied. Reported below: 251 Conn. 285, 743 A. 2d 1.

No. 99–9710. Choice v. Goord, Commissioner, New York
Department of Correctional Services, et al. C. A. 2d Cir.
Certiorari denied.

No. 99–9713. Poshepny v. California. Ct. App. Cal., 1st
App. Dist. Certiorari denied.

No. 99–9715. Flohs v. Dow Corning Corp. et al. C. A.
11th Cir. Certiorari denied.

No. 99–9719. Ukeni v. Gaither, Warden. C. A. 11th Cir.
Certiorari denied.

No. 99–9720. Tancemore v. Byrd et al. C. A. 3d Cir. Cer-
tiorari denied.
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No. 99–9721. Gaye v. Kramer, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 99–9722. Esparza-Ponce v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 193 F. 3d 1133.

No. 99–9723. Edsall v. Lazaroff, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 208 F. 3d 213.

No. 99–9724. Ervin v. California. Sup. Ct. Cal. Certiorari
denied. Reported below: 22 Cal. 4th 48, 990 P. 2d 506.

No. 99–9729. Howard v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 99–9731. Houston v. Westerfield. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 268.

No. 99–9732. Huss v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 747 A. 2d 413.

No. 99–9735. Williams v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 99–9737. Evans v. Fillon, Warden. C. A. 9th Cir.
Certiorari denied.

No. 99–9738. Evans v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–9739. Gauntt v. Morgan, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–9740. Evans Bey v. Pierson et al. App. Ct. Ill., 5th
Dist. Certiorari denied. Reported below: 307 Ill. App. 3d 1095,
760 N. E. 2d 1072.

No. 99–9741. Hence v. Smith, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 99–9745. Garcia Estrada v. Texas. Ct. App. Tex., 1st
Dist. Certiorari denied.

No. 99–9746. Howard v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 99–9748. Turner v. Campbell. Ct. App. Tenn. Certio-
rari denied. Reported below: 15 S. W. 3d 466.

No. 99–9750. Williams v. Ohio. Ct. App. Ohio, Summit
County. Certiorari denied.

No. 99–9751. Frazier v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 758 So. 2d 611.

No. 99–9753. Stevenson v. Suggs et al. C. A. 9th Cir.
Certiorari denied. Reported below: 210 F. 3d 385.

No. 99–9754. Carter v. Lee, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 257.

No. 99–9755. Bjorklund v. Nebraska. Sup. Ct. Neb. Cer-
tiorari denied. Reported below: 258 Neb. 432, 604 N. W. 2d 169.

No. 99–9756. Attia v. Society of New York Hospital et
al. C. A. 2d Cir. Certiorari denied. Reported below: 201 F.
3d 50.

No. 99–9760. Yong-Ho Han v. Artuz, Superintendent,
Green Haven Correctional Facility. C. A. 2d Cir. Certio-
rari denied.

No. 99–9761. Fox v. Stotts. C. A. 10th Cir. Certiorari de-
nied. Reported below: 203 F. 3d 834.

No. 99–9763. Murray v. Canal Insurance Co. C. A. 5th
Cir. Certiorari denied. Reported below: 208 F. 3d 1006.

No. 99–9766. Mulder v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 116 Nev. –––, 992 P. 2d 845.

No. 99–9767. Morgan v. City and County of San Francisco
et al. C. A. 9th Cir. Certiorari denied. Reported below: 202
F. 3d 278.

No. 99–9771. Goen v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 99–9773. English v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 99–9774. Hart v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 180 F. 3d 265.

No. 99–9776. Grogan v. Morgan, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–9777. Duncan v. Greiner, Superintendent, Sing
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 99–9778. Gyadu v. Connecticut Workers’ Compensa-
tion Commission. App. Ct. Conn. Certiorari denied.

No. 99–9779. Deemer v. Goynes-Clark et al. C. A. 5th
Cir. Certiorari denied. Reported below: 209 F. 3d 719.

No. 99–9780. Fields v. Walter. C. A. 6th Cir. Certiorari
denied.

No. 99–9781. Rayess v. University of Cincinnati. C. A.
6th Cir. Certiorari denied. Reported below: 194 F. 3d 1313.

No. 99–9782. Roberson v. Housing Authority of Balti-
more City. Cir. Ct. Baltimore City, Md. Certiorari denied.

No. 99–9783. Silvels v. Portuondo, Superintendent,
Shawangunk Correctional Facility. C. A. 2d Cir. Cer-
tiorari denied.

No. 99–9784. Smith v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–9788. Wallen v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 99–9789. Thrasher v. Apfel, Commissioner of Social
Security. C. A. 11th Cir. Certiorari denied.

No. 99–9793. Moynihan v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 99–9794. Frazier v. Penitentiary of New Mexico
Main Facility et al. Ct. App. N. M. Certiorari denied.

No. 99–9795. Henderson v. Purkett, Superintendent,
Farmington Correctional Center. C. A. 8th Cir. Certio-
rari denied.
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No. 99–9797. Hamilton v. Roe, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 208 F. 3d 221.

No. 99–9798. Daniel v. Scheiner et al. C. A. 5th Cir.
Certiorari denied. Reported below: 204 F. 3d 1118.

No. 99–9799. Johnson v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 99–9801. Hager v. Miller et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 200 F. 3d 819.

No. 99–9802. Hersey v. Lockyer, Attorney General of
California. C. A. 9th Cir. Certiorari denied.

No. 99–9804. Castillo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 200 F. 3d 735.

No. 99–9806. Wolfe v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 13 S. W. 3d 248.

No. 99–9807. Celestine v. Federal Emergency Manage-
ment Agency. C. A. 5th Cir. Certiorari denied. Reported
below: 214 F. 3d 1350.

No. 99–9809. Davis v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–9810. Hudson v. Attorney General of North Car-
olina et al. C. A. 4th Cir. Certiorari denied. Reported
below: 202 F. 3d 259.

No. 99–9811. Greenwood v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 189 F. 3d 479.

No. 99–9812. Foster v. Doe et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 202 F. 3d 268.

No. 99–9813. Engle v. Seidner, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–9815. Hendricks v. Rivera, Superintendent,
Washington Correctional Facility. C. A. 2d Cir. Certio-
rari denied.
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No. 99–9817. Terio v. Putnam County Housing Corp.
C. A. 2d Cir. Certiorari denied.

No. 99–9818. Howe v. Brigano, Warden, et al. C. A. 6th
Cir. Certiorari denied. Reported below: 182 F. 3d 917.

No. 99–9819. Flores v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–9823. Green v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–9824. Foster v. Pawloski et al. C. A. 8th Cir.
Certiorari denied.

No. 99–9825. Holloway v. Massey. C. A. 5th Cir. Certio-
rari denied. Reported below: 184 F. 3d 816.

No. 99–9826. Gibbs v. Kemna, Superintendent, Cross-
roads Correctional Center, et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 192 F. 3d 1173.

No. 99–9827. Evans v. Cowan, Warden, et al. App. Ct.
Ill., 5th Dist. Certiorari denied. Reported below: 306 Ill. App.
3d 1193, 757 N. E. 2d 136.

No. 99–9830. May v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 99–9831. Owens v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied. Reported below: 13 S. W. 3d 742.

No. 99–9832. Tai Van Nguyen v. Gundy, Warden. C. A.
6th Cir. Certiorari denied.

No. 99–9833. Willis v. Lindsey, Warden. C. A. 9th Cir.
Certiorari denied.

No. 99–9836. Danger v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 198 F. 3d 261.

No. 99–9837. Donnell v. Dormire, Superintendent, Jef-
ferson City Correctional Center. C. A. 8th Cir. Certio-
rari denied. Reported below: 205 F. 3d 1345.
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No. 99–9841. Howard v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied.

No. 99–9842. Hill v. Castro, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 99–9843. Dullen v. Indiana. Sup. Ct. Ind. Certiorari
denied. Reported below: 721 N. E. 2d 241.

No. 99–9844. Dean v. Texas. Ct. App. Tex., 5th Dist. Cer-
tiorari denied.

No. 99–9845. Fuhrman v. Terhune, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.

No. 99–9847. Sowers v. Indiana. Sup. Ct. Ind. Certiorari
denied. Reported below: 724 N. E. 2d 588.

No. 99–9848. Oliver v. Taylor, Warden. Sup. Ct. Va. Cer-
tiorari denied.

No. 99–9849. Roach v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied.

No. 99–9850. Rodriguez et al. v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 205 F. 3d 1353.

No. 99–9852. Scarberry v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 208 F. 3d 228.

No. 99–9853. Clark v. United States; and
No. 99–10237. Floyd v. United States. C. A. 6th Cir. Cer-

tiorari denied. Reported below: 208 F. 3d 212.

No. 99–9854. Beamon v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 205 F. 3d 1334.

No. 99–9856. Shelvin v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 99–9857. Setts v. Moore, Secretary, Florida Depart-
ment of Corrections. Sup. Ct. Fla. Certiorari denied. Re-
ported below: 760 So. 2d 948.
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No. 99–9858. Self v. Yukins, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 99–9862. Langadinos v. Trustees of Touro College
et al. C. A. 2d Cir. Certiorari denied.

No. 99–9863. Coleman v. Ryan, Attorney General of
Illinois, et al. C. A. 7th Cir. Certiorari denied. Reported
below: 196 F. 3d 793.

No. 99–9865. Brown v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 99–9867. Andrews v. Bell. C. A. 4th Cir. Certiorari
denied. Reported below: 201 F. 3d 435.

No. 99–9868. Chambers v. Welborn, Warden. C. A. 7th
Cir. Certiorari denied.

No. 99–9869. Acierto v. Merit Systems Protection Board.
C. A. Fed. Cir. Certiorari denied. Reported below: 230 F. 3d
1383.

No. 99–9870. Soapes v. Payne, Superintendent, McNeil
Island Corrections Center. C. A. 9th Cir. Certiorari de-
nied. Reported below: 211 F. 3d 1275.

No. 99–9871. Carter v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 205 F. 3d 1348.

No. 99–9872. Thomas, aka Allah v. Sikes, Warden. Sup.
Ct. Ga. Certiorari denied.

No. 99–9873. Williams v. Hofbauer, Warden. C. A. 6th
Cir. Certiorari denied.

No. 99–9875. Allen v. Miller, Superintendent, Pendle-
ton Correctional Facility. C. A. 7th Cir. Certiorari denied.

No. 99–9877. Coleman v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 99–9879. Blackwell v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 208 F. 3d 210.
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October 2, 2000531 U. S.

No. 99–9880. Bell v. Valdez, Judge, et al. C. A. 5th Cir.
Certiorari denied. Reported below: 207 F. 3d 657.

No. 99–9881. Whitaker v. Maryland. Ct. App. Md. Cer-
tiorari denied.

No. 99–9882. Wilson v. Miller, Superintendent, Eastern
New York Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 99–9885. Taylor v. Tucker et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 1007.

No. 99–9887. Chan v. Pataki, Governor of New York,
et al. C. A. 2d Cir. Certiorari denied. Reported below: 201
F. 3d 430.

No. 99–9891. Miller v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 200 F. 3d 274.

No. 99–9892. Barajas-Montiel v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 185 F. 3d 947.

No. 99–9893. Melton v. United States. C. A. 5th Cir.
Certiorari denied.

No. 99–9895. Mitchell v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 209 F. 3d 319.

No. 99–9896. Norris v. United States. C. A. D. C. Cir.
Certiorari denied.

No. 99–9897. Spearman v. Atlas, Judge, United States
District Court for the Southern District of Texas. C. A.
5th Cir. Certiorari denied. Reported below: 210 F. 3d 368.

No. 99–9898. Register v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 182 F. 3d 820.

No. 99–9899. Outten v. Rice, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 99–9900. Carroll v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 207 F. 3d 465.
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No. 99–9901. Bozeman v. Rochester Telephone Corp.
et al. C. A. 2d Cir. Certiorari denied. Reported below: 205
F. 3d 1321.

No. 99–9903. Anderson v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 992 P. 2d 409.

No. 99–9904. Stephens v. Selsky et al. App. Div., Sup. Ct.
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 260
App. Div. 2d 739, 688 N. Y. S. 2d 725.

No. 99–9906. Page v. California. Ct. App. Cal., 1st App.
Dist. Certiorari denied.

No. 99–9907. Uribe v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1327.

No. 99–9909. Newsome v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 213 F. 3d 639.

No. 99–9910. Jones v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 185 F. 3d 459.

No. 99–9913. Jones v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 99–9914. James v. City of Rock Hill et al. C. A. 4th
Cir. Certiorari denied. Reported below: 208 F. 3d 209.

No. 99–9916. Sparks v. Montana. Sup. Ct. Mont. Certio-
rari denied.

No. 99–9918. Cannady v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 11 S. W. 3d 205.

No. 99–9919. Ashman v. Minnesota Department of Cor-
rections. Sup. Ct. Minn. Certiorari denied. Reported below:
608 N. W. 2d 853.

No. 99–9921. Segines v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 201 F. 3d 441.

No. 99–9922. Ponce-Bran v. Trustees of California
State University et al. Ct. App. Cal., 3d App. Dist. Certio-
rari denied.
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No. 99–9923. Richardson v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 208 F. 3d 210.

No. 99–9926. McVean v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 208 F. 3d 216.

No. 99–9928. Mercer v. United States. C. A. 6th Cir.
Certiorari denied.

No. 99–9929. James v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 99–9930. Wilson v. New Jersey. Sup. Ct. N. J. Certio-
rari denied.

No. 99–9931. Walker v. Neal, Warden. C. A. 7th Cir.
Certiorari denied.

No. 99–9932. McDowall v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 99–9933. Recker v. Leonard, Warden. Sup. Ct. Ohio.
Certiorari denied. Reported below: 88 Ohio St. 3d 223, 724 N. E.
2d 805.

No. 99–9934. Renoir v. Wilson, Chief Judge, United
States District Court for the Western District of Vir-
ginia. C. A. 4th Cir. Certiorari denied.

No. 99–9935. Sharma v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 207.

No. 99–9936. Khun v. Powell. C. A. 9th Cir. Certiorari
denied.

No. 99–9937. Mercer v. Scibana, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–9938. Moilanen v. Sondalle, Warden. C. A. 7th
Cir. Certiorari denied.

No. 99–9939. Maness v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 208 F. 3d 211.

No. 99–9940. Burgess v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 99–9942. Artola v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 222.

No. 99–9943. Allen v. Ohio Department of Rehabilita-
tion and Correction et al. C. A. 6th Cir. Certiorari denied.
Reported below: 202 F. 3d 267.

No. 99–9944. Clark v. Head, Warden. C. A. 11th Cir. Cer-
tiorari denied.

No. 99–9945. Bibbs et ux. v. United States. C. A. Fed.
Cir. Certiorari denied. Reported below: 230 F. 3d 1378.

No. 99–9946. Buckom v. O’Konek. C. A. 4th Cir. Certio-
rari denied.

No. 99–9948. Welky v. Michigan. Cir. Ct. Oakland County,
Mich. Certiorari denied.

No. 99–9949. Balsam v. United States; and
No. 00–5328. Meuse v. United States. C. A. 1st Cir. Cer-

tiorari denied. Reported below: 203 F. 3d 72.

No. 99–9952. Burke v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 194 F. 3d 1305.

No. 99–9953. Bradshaw v. United States et al. C. A. 6th
Cir. Certiorari denied. Reported below: 194 F. 3d 1311.

No. 99–9954. Collins v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 99–9955. Bashore v. Kapture, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–9956. Antle v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 53 M. J. 12.

No. 99–9957. Smith v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 216.

No. 99–9958. Smith v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 219.

No. 99–9959. Perry v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 211.
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No. 99–9960. Ross v. Chapman, Warden. C. A. 11th Cir.
Certiorari denied.

No. 99–9961. Salb v. Parks, Warden, et al. C. A. 11th Cir.
Certiorari denied. Reported below: 205 F. 3d 1354.

No. 99–9962. Chambers v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 742 A. 2d 201.

No. 99–9963. Drane v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 271 Ga. 849, 523 S. E. 2d 301.

No. 99–9964. Biggs v. Yukins, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 99–9966. Anty v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 203 F. 3d 305.

No. 99–9967. Bradshaw v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 208 F. 3d 215.

No. 99–9968. Acevedo-Toscano v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 208 F. 3d 222.

No. 99–9969. Shultz v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1347.

No. 99–9970. Peoples v. Michigan Department of Correc-
tions. C. A. 6th Cir. Certiorari denied.

No. 99–9971. Torres v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–9972. Morris v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 99–9975. Kinermon v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied.

No. 99–9976. Mosseri v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 232 F. 3d 912.

No. 99–9977. Murry v. Murray, Superintendent, Grove-
land Correctional Facility, et al. C. A. 2d Cir. Certio-
rari denied.
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No. 99–9979. Williams v. Epps. C. A. 6th Cir. Certiorari
denied.

No. 99–9980. Vargas v. Sikes et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 218 F. 3d 746.

No. 99–9981. Sorto v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 201 F. 3d 438.

No. 99–9982. Pappas v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 199 F. 3d 1324.

No. 99–9983. R. M. C. v. Georgia Board to Determine Fit-
ness of Bar Applicants. Sup. Ct. Ga. Certiorari denied.
Reported below: 272 Ga. 99, 525 S. E. 2d 100.

No. 99–9984. Robles-Mendiola v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 215 F. 3d 1323.

No. 99–9985. Sanders v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 99–9986. Salazar v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–9987. Hollis v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 208 F. 3d 227.

No. 99–9988. Ibn-Sadiika v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 745 A. 2d 40.

No. 99–9989. McClain v. Johnson, Superintendent, State
Correctional Institution at Pittsburgh, et al. C. A. 3d
Cir. Certiorari denied.

No. 99–9991. Wetchie v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 207 F. 3d 632.

No. 99–9992. Smith v. Department of Defense. C. A. Fed.
Cir. Certiorari denied. Reported below: 230 F. 3d 1376.

No. 99–9993. Leon v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied. Reported below: 756 So. 2d 1009.

No. 99–9994. Quiroz Arviso v. Kramer, Warden, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 211 F. 3d
1272.
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No. 99–9997. Johnson v. McCaughtry, Warden. C. A. 7th
Cir. Certiorari denied.

No. 99–9998. Rico v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–9999. Pride v. Lambdin, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 599.

No. 99–10000. Allen v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 211 F. 3d 592.

No. 99–10002. Chandler v. DeKalb County Board of Com-
munity Services. C. A. 11th Cir. Certiorari denied. Re-
ported below: 208 F. 3d 1011.

No. 99–10003. Burchill v. Pennsylvania et al. C. A. 3d
Cir. Certiorari denied. Reported below: 205 F. 3d 1328.

No. 99–10004. Minor v. Wetherington et al. C. A. 11th
Cir. Certiorari denied.

No. 99–10005. Hermundson v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 210 F. 3d 386.

No. 99–10006. Gonzales-Lemus v. California. Ct. App.
Cal., 4th App. Dist. Certiorari denied.

No. 99–10007. Hafford v. Connecticut. Sup. Ct. Conn.
Certiorari denied. Reported below: 252 Conn. 274, 746 A. 2d 150.

No. 99–10008. Davis v. Kansas. Sup. Ct. Kan. Certiorari
denied. Reported below: 268 Kan. 661, 998 P. 2d 1127.

No. 99–10009. Deans v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 362.

No. 99–10010. Escarino-Carrillo v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 208 F. 3d 227.

No. 99–10011. Hurley v. Idaho et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 99–10012. Dunbar v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 307 Ill. App. 3d 1067, 760
N. E. 2d 1059.
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No. 99–10013. Gomez v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 201 F. 3d 445.

No. 99–10014. Fernandez v. United States. C. A. 11th Cir.
Certiorari denied.

No. 99–10015. Denson v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 99–10016. Dandurand v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 213 F. 3d 644.

No. 99–10017. Harris v. California et al. C. A. 9th Cir.
Certiorari denied. Reported below: 211 F. 3d 1273.

No. 99–10018. Hughes v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 233 Wis. 2d 280, 607 N. W. 2d 621.

No. 99–10019. Gaines v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 116 Nev. –––, 998 P. 2d 166.

No. 99–10020. Davis v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 201 F. 3d 445.

No. 99–10021. Gabriel Garcia v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 205 F. 3d 1182.

No. 99–10022. Elliott v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 88 Ohio St. 3d 1433, 724 N. E. 2d 810.

No. 99–10025. Lovera v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.

No. 99–10026. Moore v. Phelps Dodge Wire Magnet Co.
C. A. 7th Cir. Certiorari denied. Reported below: 210 F. 3d 375.

No. 99–10027. Johnson v. Virginia. Ct. App. Va. Certio-
rari denied.

No. 99–10029. Kollyns v. Beasley et al. C. A. 4th Cir.
Certiorari denied. Reported below: 203 F. 3d 821.

No. 99–10031. Walczak v. Mullen et al. Ct. App. Wis.
Certiorari denied.
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No. 99–10032. Zakki v. Department of Health and Human
Services. C. A. 4th Cir. Certiorari denied. Reported below:
215 F. 3d 1324.

No. 99–10035. Hernando Ramirez v. United States. C. A.
2d Cir. Certiorari denied.

No. 99–10036. Renoir v. Gilmore, Governor of Virginia,
et al. C. A. 4th Cir. Certiorari denied.

No. 99–10037. Stewart v. Texas. Ct. App. Tex., 12th Dist.
Certiorari denied.

No. 99–10038. Outlaw v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 99–10039. Appiah v. Immigration and Naturalization
Service. C. A. 4th Cir. Certiorari denied. Reported below:
202 F. 3d 704.

No. 99–10040. Jones v. Tanner et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 631.

No. 99–10041. Muhannad, aka Austin v. True, Warden.
C. A. 10th Cir. Certiorari denied. Reported below: 210 F. 3d
390.

No. 99–10043. Bryant v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 196 F. 3d 1262.

No. 99–10044. Blanco v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 99–10046. O’Neal v. United States; and
No. 00–5650. Washington v. United States. C. A. 9th Cir.

Certiorari denied. Reported below: 213 F. 3d 644.

No. 99–10047. Reilly v. Stratton Veterans Administra-
tion Medical Center et al. C. A. 2d Cir. Certiorari denied.
Reported below: 210 F. 3d 355.

No. 99–10050. Brown v. United States; and
No. 00–5011. Smith et al. v. United States. C. A. 2d Cir.

Certiorari denied. Reported below: 205 F. 3d 1325.
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No. 99–10051. Atraqchi et ux. v. Williams, Mayor of the
District of Columbia, et al. C. A. D. C. Cir. Certiorari
denied.

No. 99–10052. Candelaria v. Bennett, Superintendent,
Clinton Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 99–10056. Kreps v. Christiansen, Judge, Court of
Common Pleas of Ohio, Lucas County, et al. Sup. Ct. Ohio.
Certiorari denied. Reported below: 88 Ohio St. 3d 313, 725 N. E.
2d 663.

No. 99–10057. Luis Navarro v. Rice, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 99–10058. Moore v. Wetherington, Commissioner,
Georgia Department of Corrections. C. A. 11th Cir. Cer-
tiorari denied.

No. 99–10059. Jarges v. Adams, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–10060. Webb v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 645.

No. 99–10061. Trueblood v. Indiana. Sup. Ct. Ind. Certio-
rari denied. Reported below: 715 N. E. 2d 1242.

No. 99–10062. Zack v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 753 So. 2d 9.

No. 99–10063. Tillitz v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 194 F. 3d 1319.

No. 99–10064. Utter v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 599.

No. 99–10065. Williamson v. Dallas Independent School
District. C. A. 5th Cir. Certiorari denied. Reported below:
208 F. 3d 1007.

No. 99–10066. Sherman v. Garcia, Warden. C. A. 9th Cir.
Certiorari denied.

No. 99–10067. Smith v. Chapman, Warden. C. A. 11th Cir.
Certiorari denied.
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No. 99–10068. Pitts v. Gearinger, Warden. C. A. 11th Cir.
Certiorari denied.

No. 99–10069. Young Joon Park v. Immigration and Natu-
ralization Service. C. A. 4th Cir. Certiorari denied.

No. 99–10070. Brown v. United States. C. A. 11th Cir.
Certiorari denied.

No. 99–10072. Burks v. United States; and
No. 99–10096. Reddick v. United States. C. A. 6th Cir.

Certiorari denied.

No. 99–10073. Mejia-Velez v. United States. C. A. 2d Cir.
Certiorari denied.

No. 99–10074. Wilburn v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 99–10075. Vishevnik v. Supreme Court of New York,
New York County. C. A. 2d Cir. Certiorari denied.

No. 99–10076. Moye v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–10077. Mays v. Yusuff, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 214 F. 3d 1350.

No. 99–10078. Schrey v. Ratelle, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 99–10079. Antonio Rodriguez v. Florida. Sup. Ct. Fla.
Certiorari denied. Reported below: 753 So. 2d 29.

No. 99–10080. Salazar-Robles v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 207 F. 3d 648.

No. 99–10081. Reed v. Leonard, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–10082. Blickley v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 211 F. 3d 1262.

No. 99–10083. Cox v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 205 F. 3d 1342.
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No. 99–10084. Coit v. Morton, Administrator, New Jersey
State Prison, et al. C. A. 3d Cir. Certiorari denied. Re-
ported below: 211 F. 3d 1261.

No. 99–10086. Potzer v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1262.

No. 99–10087. Samb v. Immigration and Naturalization
Service. C. A. 4th Cir. Certiorari denied. Reported below:
203 F. 3d 822.

No. 99–10088. Schroedel v. LaBuda et al. App. Div., Sup.
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 264
App. Div. 2d 136, 707 N. Y. S. 2d 252.

No. 99–10092. Lamb v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 99–10093. Treas v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 208 F. 3d 228.

No. 99–10097. O’Bryan v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 213 F. 3d 636.

No. 99–10099. Hayes v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 99–10100. Bradford v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 213 F. 3d 643.

No. 99–10101. Chang v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 207 F. 3d 1169.

No. 99–10102. Chase v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 260.

No. 99–10103. Aaron, aka Bazile v. Baltimore Ravens,
Inc., et al. C. A. 4th Cir. Certiorari denied. Reported below:
210 F. 3d 360.

No. 99–10105. Curry v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 207 F. 3d 664.

No. 99–10106. Lewis v. Michigan Attorney Grievance
Commission. Sup. Ct. Mich. Certiorari denied.
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No. 99–10107. Minaja-Thed v. United States. C. A. 2d Cir.
Certiorari denied.

No. 99–10108. Moore v. McGinnis, Warden. C. A. 6th Cir.
Certiorari denied.

No. 99–10109. Medley v. City of Amarillo et al. C. A.
5th Cir. Certiorari denied. Reported below: 198 F. 3d 241.

No. 99–10110. Simpson v. Angelone, Director, Virginia
Department of Corrections, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 203 F. 3d 822.

No. 99–10111. Sykes v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 99–10112. Abdus-Salaam v. Glickman, Secretary of
Agriculture. C. A. Fed. Cir. Certiorari denied. Reported
below: 232 F. 3d 907.

No. 99–10113. Tompkins v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 193 F. 3d 1327.

No. 99–10114. Uribe-Gomez, aka Molina-Hernandez v.
United States. C. A. 9th Cir. Certiorari denied. Reported
below: 215 F. 3d 1335.

No. 99–10115. Van De Cruize v. United States. C. A. 2d
Cir. Certiorari denied.

No. 99–10116. Doan v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 598.

No. 99–10117. Whitecotton v. Hill, Superintendent,
Eastern Oregon Correctional Institution. C. A. 9th Cir.
Certiorari denied.

No. 99–10118. Best v. Pepsi-Cola Bottling Company of
Durham, Inc. C. A. 4th Cir. Certiorari denied. Reported
below: 211 F. 3d 1264.

No. 99–10119. White v. Peoples Bank & Trust Co. C. A.
5th Cir. Certiorari denied.

No. 99–10121. Pastrana v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 201 F. 3d 432.
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No. 99–10122. Rosco et ux. v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 215 F. 3d 1335.

No. 99–10123. Ramos v. United States. C. A. 11th Cir.
Certiorari denied.

No. 99–10125. Smith v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 351 N. C. 251, 524 S. E. 2d
28.

No. 99–10126. Cranfill v. Indiana. Ct. App. Ind. Certio-
rari denied. Reported below: 720 N. E. 2d 1279.

No. 99–10128. Bennett v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 598.

No. 99–10129. Luis Acosta v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 211 F. 3d 128.

No. 99–10130. Coloma v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 181 F. 3d 84.

No. 99–10131. Mainville v. Hallahan, Warden. C. A. 9th
Cir. Certiorari denied.

No. 99–10133. Kent, aka Williams v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 213 F. 3d 629.

No. 99–10134. Kenny et al. v. Lawseth et al. C. A. 9th
Cir. Certiorari denied. Reported below: 198 F. 3d 254.

No. 99–10135. Trappier v. South Carolina. Sup. Ct. S. C.
Certiorari denied.

No. 99–10136. Wilson v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied.

No. 99–10137. Yurtis v. Washington Department of So-
cial and Health Services. Ct. App. Wash. Certiorari denied.

No. 99–10138. Dunn v. Kentucky. Sup. Ct. Ky. Certiorari
denied.

No. 99–10139. Dobbins v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 191 F. 3d 461.
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No. 99–10140. Fuster-Escalona v. Florida Department
of Corrections et al. C. A. 11th Cir. Certiorari denied.

No. 99–10141. Feinberg v. United States. C. A. 7th Cir.
Certiorari denied.

No. 99–10142. El-Amin v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 202 F. 3d 270.

No. 99–10143. Foye v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 362.

No. 99–10144. Glover v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 216 F. 3d 1088.

No. 99–10146. Glavis v. Garcia, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 99–10147. Hunter v. United States. Ct. App. D. C.
Certiorari denied.

No. 99–10148. Postell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 200 F. 3d 819.

No. 99–10149. Antonio Soto v. United States; and
No. 00–5252. Soto v. United States. C. A. 11th Cir. Cer-

tiorari denied. Reported below: 211 F. 3d 598.

No. 99–10150. Smith v. Booker, Superintendent, Missis-
sippi State Penitentiary, et al. C. A. 5th Cir. Certiorari
denied. Reported below: 207 F. 3d 658.

No. 99–10151. Smith v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 207 F. 3d 664.

No. 99–10153. Gibson v. Indiana. Sup. Ct. Ind. Certiorari
denied. Reported below: 702 N. E. 2d 707.

No. 99–10154. Garside v. Wilkinson, Director, Ohio De-
partment of Rehabilitation and Correction, et al. C. A.
6th Cir. Certiorari denied. Reported below: 210 F. 3d 371.

No. 99–10155. Gedeon v. Immigration and Naturalization
Service. C. A. 4th Cir. Certiorari denied. Reported below:
201 F. 3d 436.
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No. 99–10156. Dawson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 193 F. 3d 1107.

No. 99–10157. Harris v. Graves, Warden. C. A. 8th Cir.
Certiorari denied.

No. 99–10158. Fincham v. Trent, Warden. Cir. Ct. Berke-
ley County, W. Va. Certiorari denied.

No. 99–10161. Smith v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 198 F. 3d 377.

No. 99–10162. Rendon v. Small, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 99–10163. Rodriguez et al. v. City of New York
et al. C. A. 2d Cir. Certiorari denied. Reported below: 197
F. 3d 611.

No. 99–10165. Young v. Ohio. Ct. App. Ohio, Belmont County.
Certiorari denied.

No. 99–10166. Estrada-Torres v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 179 F. 3d 776.

No. 99–10167. Torres, aka Boyd v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 209 F. 3d 308.

No. 99–10168. Whaley v. Palmateer, Superintendent, Or-
egon State Penitentiary. C. A. 9th Cir. Certiorari denied.
Reported below: 210 F. 3d 388.

No. 99–10169. Thompson v. Massachusetts. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 431 Mass. 108, 725
N. E. 2d 556.

No. 99–10170. Nwene v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 629.

No. 99–10171. Martin v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 210 F. 3d 373.

No. 99–10172. McNeal v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 213 F. 3d 629.

No. 99–10173. Medina v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 213 F. 3d 629.
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No. 99–10174. Jackson v. Anderson, Warden. C. A. 6th
Cir. Certiorari denied.

No. 99–10175. Johnson v. City of Philadelphia. C. A. 3d
Cir. Certiorari denied. Reported below: 215 F. 3d 1314.

No. 99–10176. Aspelmeier v. Illinois. App. Ct. Ill., 3d Dist.
Certiorari denied.

No. 99–10177. Woods v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 373.

No. 99–10178. Walton et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 207 F. 3d 694.

No. 99–10179. Gibson v. Pruitt, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 99–10180. Green v. Merit Systems Protection Board.
C. A. Fed. Cir. Certiorari denied. Reported below: 232 F. 3d
912.

No. 99–10181. Hogg v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–10182. Horsley v. Florida. C. A. 11th Cir. Certio-
rari denied.

No. 99–10183. Harris v. Kaylo, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 199 F. 3d 439.

No. 99–10184. Garrett v. United States. C. A. 9th Cir.
Certiorari denied.

No. 99–10185. Alberto Garcia v. California. Ct. App.
Cal., 2d App. Dist. Certiorari denied.

No. 99–10186. Harris v. Holt, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 210 F. 3d 389.

No. 99–10187. Fisher v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–10189. Walker v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 210 F. 3d 393.
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No. 99–10192. Willis v. Goodwill Industries of Ken-
tucky, Inc. Sup. Ct. Ky. Certiorari denied.

No. 99–10193. Sinclair v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 760 So. 2d 1191.

No. 99–10195. Jember v. Santa Clara County et al. C. A.
9th Cir. Certiorari denied. Reported below: 232 F. 3d 894.

No. 99–10196. Newman v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 203 F. 3d 700.

No. 99–10199. DuFrene v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 99–10200. Forney v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 99–10201. Eames v. Scott, Executive Director, Texas
Department of Criminal Justice. C. A. 5th Cir. Certiorari
denied. Reported below: 210 F. 3d 367.

No. 99–10203. Davis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 198 F. 3d 238.

No. 99–10204. Flowers v. Leean et al. C. A. 7th Cir.
Certiorari denied. Reported below: 215 F. 3d 1331.

No. 99–10206. Dickinson v. Cain, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 211 F. 3d 126.

No. 99–10207. Davis v. Bennett, Superintendent, Elmira
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 99–10208. Hett v. Florida Department of Correc-
tions. C. A. 11th Cir. Certiorari denied.

No. 99–10209. Chen v. Motorola, Inc. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 594.

No. 99–10210. Cornelius v. Rodatus et al. C. A. 11th Cir.
Certiorari denied.

No. 99–10211. Cloud v. Community Works, Inc., et al.
C. A. 1st Cir. Certiorari denied.



531ORD Unit: $PT1 [05-01-02 10:53:24] PGT: ORD1BV (Bound Volume)

867ORDERS

October 2, 2000531 U. S.

No. 99–10212. Barnett v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 99–10213. Caldwell v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 210 F. 3d 373.

No. 99–10214. Setliff v. Angelone, Director, Virginia
Department of Corrections. Sup. Ct. Va. Certiorari denied.

No. 99–10216. Acevedo v. Garraghty, Warden. C. A. 4th
Cir. Certiorari denied. Reported below: 208 F. 3d 208.

No. 99–10217. Cordova-Gonzalez v. United States Court
of Appeals for the First Circuit. C. A. 1st Cir. Certio-
rari denied.

No. 99–10218. Bell v. North Dakota. Sup. Ct. N. D. Cer-
tiorari denied. Reported below: 608 N. W. 2d 232.

No. 99–10219. Ball v. Iowa. Sup. Ct. Iowa. Certiorari de-
nied. Reported below: 600 N. W. 2d 602.

No. 99–10220. Cox v. Bowlen, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 99–10222. Gell v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 351 N. C. 192, 524 S. E. 2d
332.

No. 99–10223. Deere v. Lindsey, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 99–10224. Myers v. Michigan. C. A. 6th Cir. Certio-
rari denied.

No. 99–10225. Garcia v. United States; and
No. 99–10266. Uribe v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 211 F. 3d 593.

No. 99–10226. Hamilton v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 208 F. 3d 1165.

No. 99–10227. Taylor v. Hanks, Superintendent, Wabash
Valley Correctional Facility. C. A. 7th Cir. Certiorari
denied.
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No. 99–10228. Young v. Catoe, Director, South Carolina
Department of Corrections, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 205 F. 3d 750.

No. 99–10229. Bowman v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 99–10230. Bibbs v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 99–10231. Reed v. Ohio. Ct. App. Ohio, Lucas County.
Certiorari denied.

No. 99–10232. Hairston v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 205 F. 3d 1342.

No. 99–10233. Harris v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 99–10234. Tai Tan Duong et al. v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 189 F. 3d 469.

No. 99–10235. Goodrich v. Florida et al. Sup. Ct. Fla.
Certiorari denied.

No. 99–10236. Hale v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 99–10238. Holloman v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 763 So. 2d 1043.

No. 99–10239. Gallo v. Gilmore. C. A. 7th Cir. Certiorari
denied.

No. 99–10240. Hanks v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 307 Ill. App. 3d 1069, 760
N. E. 2d 1060.

No. 99–10241. Husband v. United States. C. A. 5th Cir.
Certiorari denied.

No. 99–10244. Holmes v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 99–10245. Drummond, aka Young v. United States.
C. A. 11th Cir. Certiorari denied. Reported below: 184 F. 3d
824.

No. 99–10246. Dennis v. Corcoran, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 205 F. 3d 1332.

No. 99–10247. Baez v. Hall, Warden. C. A. 11th Cir. Cer-
tiorari denied.

No. 99–10248. Cook v. Faulkner. C. A. 5th Cir. Certiorari
denied. Reported below: 214 F. 3d 1349.

No. 99–10252. Hall v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 99–10253. Hokom v. Goodman. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 99–10254. Hardy v. Attorney General of Alabama
et al. C. A. 11th Cir. Certiorari denied. Reported below: 204
F. 3d 1121.

No. 99–10255. Gines v. United States et al. C. A. 7th Cir.
Certiorari denied.

No. 99–10256. Eubanks v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division. Ct.
Crim. App. Tex. Certiorari denied.

No. 99–10257. Lewis v. Boone, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 202 F. 3d 282.

No. 99–10258. Prescott v. Gunja, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 211 F. 3d 1265.

No. 99–10259. Smiley v. United States. C. A. 11th Cir.
Certiorari denied.

No. 99–10260. Lauria v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 199 F. 3d 1324.

No. 99–10261. Aguirre v. Kuhlmann, Superintendent,
Sullivan Correctional Facility. C. A. 2d Cir. Certiorari
denied.
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No. 99–10262. Billemeyer v. Nixon, Attorney General of
Missouri, et al. C. A. 8th Cir. Certiorari denied.

No. 99–10263. Cross v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 99–10267. Walker v. United States. C. A. 11th Cir.
Certiorari denied.

No. 99–10269. Alford v. Jarvis, Secretary, North Caro-
lina Department of Corrections, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 205 F. 3d 1332.

No. 99–10270. Bakri v. Noonan et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 844.

No. 99–10271. Barrios v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 210 F. 3d 355.

No. 99–10272. Cross v. McDaniel, Warden. C. A. 9th Cir.
Certiorari denied.

No. 99–10273. Anderson v. General Motors Corp. Sup.
Ct. Del. Certiorari denied. Reported below: 748 A. 2d 406.

No. 99–10274. Baggs v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 193 F. 3d 522.

No. 99–10275. Bottone v. United States. C. A. 2d Cir.
Certiorari denied.

No. 99–10276. Brown v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.
Reported below: 205 F. 3d 1344.

No. 99–10277. Bartley v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 99–10278. Barnett v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 99–10279. Griffin v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 99–10281. Olutayo v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 210 F. 3d 376.
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No. 99–10282. Richardson v. Illinois. Sup. Ct. Ill. Certio-
rari denied. Reported below: 189 Ill. 2d 401, 727 N. E. 2d 362.

No. 00–1. McCrary v. Ohio Department of Human Serv-
ices et al. C. A. 6th Cir. Certiorari denied. Reported below:
205 F. 3d 1341.

No. 00–2. Amelkin et al. v. McClure et al. C. A. 6th Cir.
Certiorari denied. Reported below: 205 F. 3d 293.

No. 00–3. Beck v. Texas Board of Dental Examiners
et al. C. A. 5th Cir. Certiorari denied. Reported below: 204
F. 3d 629.

No. 00–4. Trent, aka Winebarger v. Valley Electric
Assn., Inc. C. A. 9th Cir. Certiorari denied. Reported below:
195 F. 3d 534.

No. 00–5. Yerkovich et al. v. MCA, Inc., et al. C. A. 9th
Cir. Certiorari denied. Reported below: 211 F. 3d 1276.

No. 00–6. Cicoria v. Cushwa, Chairperson, Maryland Pa-
role Commission. C. A. 4th Cir. Certiorari denied. Reported
below: 210 F. 3d 360.

No. 00–8. ASA Investerings Partnership v. Commis-
sioner of Internal Revenue. C. A. D. C. Cir. Certiorari
denied. Reported below: 201 F. 3d 505.

No. 00–9. Gemini, Inc. v. Thorson. C. A. 8th Cir. Certio-
rari denied. Reported below: 205 F. 3d 370.

No. 00–10. NGC Settlement Trust et al. v. Century In-
demnity Co. et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 208 F. 3d 498.

No. 00–11. Sony Computer Entertainment Inc. et al. v.
Connectix Corp. C. A. 9th Cir. Certiorari denied. Reported
below: 203 F. 3d 596.

No. 00–12. Esensten et al. v. Shea. C. A. 8th Cir. Certio-
rari denied. Reported below: 208 F. 3d 712.

No. 00–13. Quinlan et al. v. Kimberlin. C. A. D. C. Cir.
Certiorari denied. Reported below: 199 F. 3d 496.
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No. 00–14. Peno et ux. v. State Farm Fire & Casualty
Co. et al. C. A. 3d Cir. Certiorari denied. Reported below:
205 F. 3d 1329.

No. 00–15. Payne-Ali et ux. v. St. James Mutual Homes,
Inc. Ct. App. D. C. Certiorari denied.

No. 00–16. Michael Mullett v. Merrill Lynch, Pierce,
Fenner & Smith Inc. et al. Super. Ct. Pa. Certiorari denied.

No. 00–17. Arabian Shield Development Co. v. Central
Intelligence Agency. C. A. 5th Cir. Certiorari denied. Re-
ported below: 208 F. 3d 1007.

No. 00–19. SmithKline Beecham Consumer Healthcare,
L. P. v. Watson Pharmaceuticals, Inc., et al. C. A. 2d Cir.
Certiorari denied. Reported below: 211 F. 3d 21.

No. 00–20. Volochtchouk v. California. App. Div., Super.
Ct. Cal., County of Los Angeles. Certiorari denied.

No. 00–21. Ross v. UNUM Life Insurance Company of
America. C. A. 4th Cir. Certiorari denied. Reported below:
210 F. 3d 361.

No. 00–22. Sign-A-Way, Inc. v. Mechtronics Corp. C. A.
Fed. Cir. Certiorari denied. Reported below: 232 F. 3d 911.

No. 00–23. Seredy et al. v. Racansky. Dist. Ct. App. Fla.,
4th Dist. Certiorari denied. Reported below: 743 So. 2d 1127.

No. 00–25. Littleton v. Prange. Ct. App. Tex., 4th Dist.
Certiorari denied. Reported below: 9 S. W. 3d 223.

No. 00–26. Johnson v. Mt. Airy Baptist Church et al.
Ct. App. D. C. Certiorari denied.

No. 00–27. Matassarin v. Lynch et al. C. A. 5th Cir.
Certiorari denied. Reported below: 211 F. 3d 124.

No. 00–30. Moody, aka Lam v. Moody et al. Int. Ct. App.
Haw. Certiorari denied. Reported below: 92 Haw. 689, 994 P.
2d 621.

No. 00–32. Illinois v. Quick. App. Ct. Ill., 3d Dist. Certio-
rari denied. Reported below: 308 Ill. App. 3d 474, 720 N. E.
2d 1137.
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No. 00–33. International Star Class Yacht Racing
Assn. v. Tommy Hilfiger U. S. A., Inc. C. A. 2d Cir. Certio-
rari denied. Reported below: 205 F. 3d 1323.

No. 00–34. Gamblers Supply Management Co. et al. v.
Clements et al. Sup. Ct. Iowa. Certiorari denied. Reported
below: 610 N. W. 2d 847.

No. 00–35. Wilde v. Department of the Air Force et al.
C. A. 5th Cir. Certiorari denied.

No. 00–39. Major League Baseball Players Assn. v.
Cardtoons, L. C. C. A. 10th Cir. Certiorari denied. Reported
below: 208 F. 3d 885.

No. 00–40. Lucidore v. New York State Division of Pa-
role. C. A. 2d Cir. Certiorari denied. Reported below: 209
F. 3d 107.

No. 00–42. L. R. S. C., Co. v. Rickel Home Centers, Inc.,
et al. C. A. 3d Cir. Certiorari denied. Reported below: 209
F. 3d 291.

No. 00–43. Maloof v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 819.

No. 00–45. McArthur v. Texas. Ct. App. Tex., 2d Dist.
Certiorari denied. Reported below: 1 S. W. 3d 323.

No. 00–47. Hopkins v. Saunders et al. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 199 F. 3d 968.

No. 00–48. Jones et ux. v. American Savings Bank et al.
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 00–49. Flowers v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 213.

No. 00–51. Mendonca v. Wintersen. C. A. 1st Cir. Certio-
rari denied. Reported below: 201 F. 3d 427.

No. 00–53. Tucker v. Wolter et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 211 F. 3d 125.

No. 00–54. Ysleta del Sur Pueblo v. El Paso County
Water Improvement District No. 1. C. A. 5th Cir. Certio-
rari denied. Reported below: 222 F. 3d 208.
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No. 00–55. Escobedo et al. v. Conoco, Inc. C. A. 5th Cir.
Certiorari denied. Reported below: 207 F. 3d 803.

No. 00–56. Cazalas v. Equal Employment Opportunity
Commission. C. A. Fed. Cir. Certiorari denied. Reported
below: 232 F. 3d 912.

No. 00–57. Robbins v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 52 M. J. 455.

No. 00–58. Sapp et ux. v. Rain and Hail Insurance Serv-
ice. C. A. 5th Cir. Certiorari denied. Reported below: 213 F.
3d 636.

No. 00–59. Stock v. Texas. Ct. App. Tex., 5th Dist. Certio-
rari denied.

No. 00–63. Ayers et al. v. Oil, Chemical & Atomic Work-
ers International Union, AFL–CIO. C. A. 5th Cir. Certio-
rari denied. Reported below: 214 F. 3d 1350.

No. 00–64. Maryland v. Reynolds. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 130 Md. App. 304, 746 A. 2d 422.

No. 00–65. Lewis v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 211 F. 3d 125.

No. 00–68. Mendonca v. Medeiros et al. C. A. 1st Cir.
Certiorari denied. Reported below: 201 F. 3d 427.

No. 00–69. Sanders v. Exxon Corp., dba Exxon Co., U. S. A.
C. A. 5th Cir. Certiorari denied. Reported below: 210 F. 3d 369.

No. 00–72. Simmons v. Wetherall et al. Sup. Ct. Conn.
Certiorari denied.

No. 00–73. Anderson v. Niagara Mohawk Power Corp.
App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Re-
ported below: 265 App. Div. 2d 817, 696 N. Y. S. 2d 736.

No. 00–74. Scott v. Clay County, Tennessee, et al. C. A.
6th Cir. Certiorari denied. Reported below: 205 F. 3d 867.

No. 00–76. Taylor v. Rancho Santa Barbara et al. C. A.
9th Cir. Certiorari denied. Reported below: 206 F. 3d 932.
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No. 00–77. Loudon County et al. v. Sowards. C. A. 6th
Cir. Certiorari denied. Reported below: 203 F. 3d 426.

No. 00–78. Lara v. Nebraska. Sup. Ct. Neb. Certiorari
denied. Reported below: 258 Neb. 996, 607 N. W. 2d 487.

No. 00–79. Godfrey v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 737 A. 2d 1273.

No. 00–80. Drake Oil Technology Partners et al. v.
Commissioner of Internal Revenue. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1277.

No. 00–81. Pangburn v. Northern Kentucky University.
C. A. 6th Cir. Certiorari denied. Reported below: 210 F. 3d 372.

No. 00–82. Chabafy v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 227.

No. 00–83. Contini et al. v. Smith. C. A. 3d Cir. Certio-
rari denied. Reported below: 205 F. 3d 597.

No. 00–84. Burroughs, as Father, Next Friend, and
Guardian of His Minor Children, Burroughs et al. v.
Domestic Violence Project et al. C. A. 3d Cir. Certiorari
denied. Reported below: 215 F. 3d 1314.

No. 00–85. Manson v. Little Rock Newspapers, Inc., dba
Arkansas Democrat-Gazette. C. A. 8th Cir. Certiorari de-
nied. Reported below: 200 F. 3d 1172.

No. 00–87. Jackson v. Lachance, Director, Office of Per-
sonnel Management, et al. C. A. 11th Cir. Certiorari de-
nied. Reported below: 205 F. 3d 1354.

No. 00–88. Foley v. New York. Ct. App. N. Y. Certiorari
denied. Reported below: 94 N. Y. 2d 668, 731 N. E. 2d 123.

No. 00–91. Bennett et al. v. Barnett et al. C. A. 5th
Cir. Certiorari denied. Reported below: 210 F. 3d 272.

No. 00–92. Hawkins v. PepsiCo, Inc., dba Pepsi-Cola
North America et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 203 F. 3d 274.

No. 00–94. Paris, Natural Father of Paris, et al. v. Iron
Workers Trust Fund, Local No. 5. C. A. 4th Cir. Certiorari
denied. Reported below: 211 F. 3d 1265.
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No. 00–95. Stone v. Autoliv ASP, Inc. C. A. 10th Cir.
Certiorari denied. Reported below: 210 F. 3d 1132.

No. 00–96. Gregory v. Cincinnati Inc. et al. Ct. App.
Mich. Certiorari denied.

No. 00–98. Bickford et al. v. Anchorage School District
Board of Education et al. C. A. 9th Cir. Certiorari denied.
Reported below: 208 F. 3d 220.

No. 00–99. In re Michigan High School Athletic Assn.
et al. C. A. 6th Cir. Certiorari denied.

No. 00–100. Smith v. Alaska. Ct. App. Alaska. Certiorari
denied. Reported below: 992 P. 2d 605.

No. 00–102. Adams v. Connecticut. Sup. Ct. Conn. Certio-
rari denied. Reported below: 252 Conn. 752, 748 A. 2d 872.

No. 00–103. Dorwart v. Sicking et al. Ct. Civ. App. Okla.
Certiorari denied. Reported below: 996 P. 2d 471.

No. 00–104. Custom Food Machinery, Inc., et al. v. Te-
resa de Saracho et al. C. A. 9th Cir. Certiorari denied.
Reported below: 206 F. 3d 874.

No. 00–105. Cuellar v. Texas. Ct. App. Tex., 1st Dist.
Certiorari denied.

No. 00–106. Dickerson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 203 F. 3d 823.

No. 00–107. Silverman v. Oregon. Ct. App. Ore. Certio-
rari denied. Reported below: 159 Ore. App. 524, 977 P. 2d 1186.

No. 00–108. Louisiana Department of Transportation
and Development v. Dowell et al. Ct. App. La., 2d Cir.
Certiorari denied. Reported below: 750 So. 2d 498.

No. 00–109. Leonard v. Northwest Airlines, Inc. Ct.
App. Minn. Certiorari denied. Reported below: 605 N. W. 2d
425.

No. 00–114. Kallembach v. Zeuske et al. C. A. 8th Cir.
Certiorari denied.
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No. 00–115. Deichmann et al. v. Boeing Co. C. A. Fed.
Cir. Certiorari denied. Reported below: 232 F. 3d 907.

No. 00–116. Zamvil v. Petaluma Joint Union High School
District et al. Ct. App. Cal., 1st App. Dist. Certiorari
denied.

No. 00–117. Springer v. Alabama et al. C. A. 10th Cir.
Certiorari denied. Reported below: 208 F. 3d 227.

No. 00–118. Aguillard v. McGowen et al.; and
No. 00–136. Harrison et al. v. McGowen et al. C. A. 5th

Cir. Certiorari denied. Reported below: 207 F. 3d 226.

No. 00–119. Wheat v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 271.

No. 00–120. Cueto v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 00–123. Salman v. Nevada. Sup. Ct. Nev. Certiorari
denied.

No. 00–125. Chaplain v. Charlotte Timber Co., Inc. Sup.
Ct. Va. Certiorari denied.

No. 00–126. Parrish v. Cooper et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 203 F. 3d 937.

No. 00–128. Beehive Telephone Co., Inc., et al. v. Fed-
eral Communications Commission et al. C. A. D. C. Cir.
Certiorari denied.

No. 00–134. Greer v. Texas. Ct. App. Tex., 14th Dist. Cer-
tiorari denied. Reported below: 999 S. W. 2d 484.

No. 00–135. Hunter, a Minor, by Brandt, Her Mother
and Next Friend v. Regents of the University of Califor-
nia et al. C. A. 9th Cir. Certiorari denied. Reported below:
190 F. 3d 1061.

No. 00–137. Henry v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–140. Universal Bancard Systems, Inc. v. Bank-
card America, Inc., et al. C. A. 7th Cir. Certiorari denied.
Reported below: 203 F. 3d 477.
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No. 00–141. Wadibia v. Auburn University et al. C. A.
11th Cir. Certiorari denied. Reported below: 208 F. 3d 1013.

No. 00–142. Tilley, Individually and as Trustee for
Tilley Six Trust and T. T. Farms Trust, et al. v. North
Carolina Department of Transportation. Ct. App. N. C.
Certiorari denied. Reported below: 136 N. C. App. 370, 524
S. E. 2d 83.

No. 00–143. Aziz v. Tri-State University. C. A. 7th Cir.
Certiorari denied. Reported below: 210 F. 3d 374.

No. 00–144. Diggs v. Virginia. Ct. App. Va. Certiorari
denied.

No. 00–145. Multi Resource USA, Inc., et al. v. Mao
et al. C. A. 5th Cir. Certiorari denied. Reported below: 211
F. 3d 125.

No. 00–146. Lamon v. Conner et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 1355.

No. 00–148. Solem v. Courter, Commissioner of Agricul-
ture and Consumer Services of Virginia. C. A. 4th Cir.
Certiorari denied. Reported below: 210 F. 3d 362.

No. 00–153. Mitchell v. Katz et al. C. A. 1st Cir. Certio-
rari denied.

No. 00–154. Dawahare v. Spencer et al. C. A. 6th Cir.
Certiorari denied. Reported below: 210 F. 3d 666.

No. 00–155. Whitehorn v. Turner et al., Co-Executors
of the Estate of Turner. C. A. 6th Cir. Certiorari denied.
Reported below: 205 F. 3d 1342.

No. 00–158. Brown v. Adidas USA, Inc., aka Adidas
America, Inc. C. A. 9th Cir. Certiorari denied. Reported
below: 205 F. 3d 1350.

No. 00–159. Marcello v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 212 F. 3d 1005.

No. 00–161. Negron-Rivera v. Maderas Tratadas, Inc.
C. A. 1st Cir. Certiorari denied. Reported below: 204 F. 3d 287.
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No. 00–162. Prather v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 205 F. 3d 1265.

No. 00–170. Oxendine v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 634.

No. 00–172. Burns v. UniNet, Inc., et al. C. A. 4th Cir.
Certiorari denied. Reported below: 211 F. 3d 1264.

No. 00–174. Jones v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 210 F. 3d 363.

No. 00–177. Stanley et al. v. Township of Clay et al.
C. A. 6th Cir. Certiorari denied. Reported below: 211 F. 3d
1270.

No. 00–178. Aziz v. Slater, Secretary of Transportation.
C. A. D. C. Cir. Certiorari denied. Reported below: 203 F. 3d
51.

No. 00–188. Brzozowski v. Delaware. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 203 F. 3d 816.

No. 00–193. Hoffman, aka Alamo v. United States. C. A.
6th Cir. Certiorari denied.

No. 00–199. Sloan v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 593.

No. 00–202. Sylvie M. et al. v. Board of Education of
Dripping Springs Independent School District et al.
C. A. 5th Cir. Certiorari denied. Reported below: 214 F. 3d
1351.

No. 00–204. West v. United States. C. A. 6th Cir. Certio-
rari denied.

No. 00–206. Kendall v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 203 F. 3d 840.

No. 00–211. Grimes et ux. v. Northwest Airlines, Inc.
C. A. 3d Cir. Certiorari denied. Reported below: 216 F. 3d 1076.

No. 00–224. Mandanici v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 205 F. 3d 519.



531ORD Unit: $PT1 [05-01-02 10:53:24] PGT: ORD1BV (Bound Volume)

880 OCTOBER TERM, 2000

October 2, 2000 531 U. S.

No. 00–225. Mack v. State Farm Mutual Automobile In-
surance Co. C. A. 7th Cir. Certiorari denied. Reported
below: 210 F. 3d 375.

No. 00–227. Morgan v. Gober, Acting Secretary of Vet-
erans Affairs. C. A. Fed. Cir. Certiorari denied. Reported
below: 217 F. 3d 858.

No. 00–230. Holman et ux. v. Indiana et al. C. A. 7th
Cir. Certiorari denied. Reported below: 211 F. 3d 399.

No. 00–233. Frazier v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1326.

No. 00–236. Blair et al. v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 214 F. 3d 690.

No. 00–237. Armstrong et ux. v. Department of Housing
and Urban Development. C. A. 11th Cir. Certiorari denied.
Reported below: 211 F. 3d 131.

No. 00–245. Corredor v. Florida Department of Highway
Safety and Motor Vehicles. Dist. Ct. App. Fla., 5th Dist.
Certiorari denied.

No. 00–247. Tamberella v. Nevada Employment Security
Division et al. C. A. 9th Cir. Certiorari denied. Reported
below: 210 F. 3d 385.

No. 00–253. Martinez v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 22 Cal. 4th 750, 996 P. 2d 32.

No. 00–282. United States ex rel. Cantekin v. Univer-
sity of Pittsburgh et al. C. A. 3d Cir. Certiorari denied.
Reported below: 192 F. 3d 402.

No. 00–286. Meyer v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 232 F. 3d 910.

No. 00–288. Smith v. Holtz et al. C. A. 3d Cir. Certiorari
denied. Reported below: 210 F. 3d 186.

No. 00–303. Ocana v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 204 F. 3d 585.

No. 00–5005. Manning v. Roe et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 213 F. 3d 642.
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No. 00–5007. Mosley v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 220 F. 3d 586.

No. 00–5008. El-Hage v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 213 F. 3d 74.

No. 00–5009. Waldon v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 206 F. 3d 597.

No. 00–5010. Viars v. Florida Parole Commission. Dist.
Ct. App. Fla., 1st Dist. Certiorari denied. Reported below: 766
So. 2d 1051.

No. 00–5012. Ybanez et al. v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 204 F. 3d 645.

No. 00–5013. White v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.

No. 00–5014. LaFlamme v. Hubbard, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 225 F. 3d 663.

No. 00–5015. Presley v. Alabama. Sup. Ct. Ala. Certio-
rari denied. Reported below: 770 So. 2d 114.

No. 00–5017. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 210 F. 3d 363.

No. 00–5018. Smulls v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 10 S. W. 3d 497.

No. 00–5019. Fink v. Montes. C. A. 9th Cir. Certiorari
denied.

No. 00–5020. Pratt v. Grasso. Ct. App. Wash. Certiorari
denied.

No. 00–5021. Peerenboom v. Yukins, Warden. C. A. 6th
Cir. Certiorari denied.

No. 00–5022. Thomas v. Wetherington, Commissioner,
Georgia Department of Corrections, et al. C. A. 11th Cir.
Certiorari denied. Reported below: 203 F. 3d 841.

No. 00–5023. Bayon v. State University of New York at
Buffalo et al. C. A. 2d Cir. Certiorari denied.



531ORD Unit: $PT1 [05-01-02 10:53:24] PGT: ORD1BV (Bound Volume)

882 OCTOBER TERM, 2000

October 2, 2000 531 U. S.

No. 00–5024. Bayon v. State University of New York at
Buffalo et al. C. A. 2d Cir. Certiorari denied.

No. 00–5025. M. G., a Juvenile v. United States. C. A.
9th Cir. Certiorari denied.

No. 00–5026. Johnson v. Brigano, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5027. Marks et al. v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 209 F. 3d 577.

No. 00–5028. Jones v. Hutchinson et al. C. A. 11th Cir.
Certiorari denied. Reported below: 212 F. 3d 601.

No. 00–5030. Page-Sims v. TSW Foods, Inc., dba Popeye’s.
C. A. 11th Cir. Certiorari denied. Reported below: 203 F. 3d
841.

No. 00–5031. Smith v. Portuondo, Superintendent,
Shawangunk Correctional Facility. C. A. 2d Cir. Certio-
rari denied. Reported below: 208 F. 3d 203.

No. 00–5032. Anderson v. Minnesota. Ct. App. Minn.
Certiorari denied. Reported below: 603 N. W. 2d 354.

No. 00–5033. Riley v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1323.

No. 00–5034. Pierce v. New Hampshire. C. A. 1st Cir.
Certiorari denied.

No. 00–5035. Mikkilineni v. City of Houston et al. Ct.
App. Tex., 1st Dist. Certiorari denied.

No. 00–5036. Medlock v. Gibson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 200 F. 3d 1314.

No. 00–5038. Terry v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 339 S. C. 352, 529 S. E. 2d
274.

No. 00–5039. Webber v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 208 F. 3d 545.

No. 00–5040. Atraqchi et ux. v. Fred A. Smith Co. et al.
C. A. D. C. Cir. Certiorari denied.
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No. 00–5041. Taylor v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5042. Yapp v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–5043. Vasquez v. Senkowski, Superintendent,
Clinton Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–5044. Yusko v. Trugreen-Chemlawn et al. C. A.
3d Cir. Certiorari denied.

No. 00–5045. Moser v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–5047. Valdez v. Kranning, Superintendent,
Branchville Correctional Facility. C. A. 7th Cir. Cer-
tiorari denied.

No. 00–5049. McColm v. Carter Hawley Hale, Inc., et al.
Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 00–5050. Levario v. State Bar of Texas. Ct. App.
Tex., 4th Dist. Certiorari denied.

No. 00–5051. Lopez, aka Hernandez v. Thompson, Super-
intendent, Oregon State Penitentiary. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 1110.

No. 00–5052. Landry v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5054. Davis v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 1060.

No. 00–5055. Causey v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 212 F. 3d 598.

No. 00–5056. Castro v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 00–5057. Gibson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 638.
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No. 00–5058. Patel v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5059. Sias v. LeBlanc, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–5061. Bourgeois v. Maloney, Commissioner, Massa-
chusetts Department of Correction, et al. C. A. 1st Cir.
Certiorari denied.

No. 00–5062. McEvoy v. Stewart, Director, Arizona De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 210 F. 3d 384.

No. 00–5063. Reiter v. O’Brien et al. C. A. 7th Cir. Cer-
tiorari denied.

No. 00–5064. Riggs v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 209 F. 3d 828.

No. 00–5065. Bush v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 212 F. 3d 601.

No. 00–5066. Gorham v. Transit Workers Union of
America, AFL–CIO, Local 100, NYCTA. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1322.

No. 00–5070. Heard v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 629.

No. 00–5071. Harris v. South Dakota. Sup. Ct. S. D. Cer-
tiorari denied. Reported below: 608 N. W. 2d 330.

No. 00–5072. Gillians v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1323.

No. 00–5074. Hudspeth v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 208 F. 3d 537.

No. 00–5075. Daniels v. Wooten, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 212 F. 3d 598.

No. 00–5076. Groce v. Crawford, Warden. C. A. 9th Cir.
Certiorari denied.
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No. 00–5078. Barron-Roberto v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 215 F. 3d 1334.

No. 00–5079. Willis v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1349.

No. 00–5080. Collier v. Myers, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5082. Weekes v. Government of the Virgin Is-
lands. C. A. 3d Cir. Certiorari denied. Reported below: 213
F. 3d 629.

No. 00–5083. Whitehead v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 200 F. 3d 634.

No. 00–5085. Brown v. Lytle, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 210 F. 3d 389.

No. 00–5086. Perkins v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied. Reported below: 308 Ill. App. 3d 1112, 764
N. E. 2d 198.

No. 00–5087. Monroe v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 210 F. 3d 373.

No. 00–5088. Austin v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 750.

No. 00–5091. Robinson v. California. Ct. App. Cal., 5th
App. Dist. Certiorari denied.

No. 00–5092. Bobbitt v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 203 F. 3d 822.

No. 00–5093. Williams v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 205 F. 3d 23.

No. 00–5094. McCloud v. Moore, Secretary, Florida De-
partment of Corrections, et al. Sup. Ct. Fla. Certiorari
denied. Reported below: 767 So. 2d 458.

No. 00–5095. Terio v. Apfel, Commissioner of Social Se-
curity. C. A. 2d Cir. Certiorari denied. Reported below: 208
F. 3d 204.
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No. 00–5096. Perez-Montanez et al. v. United States.
C. A. 1st Cir. Certiorari denied. Reported below: 202 F. 3d 434.

No. 00–5097. Reutter v. Carothers, Superintendent,
Lemon Creek Correctional Center, et al. C. A. 9th Cir.
Certiorari denied.

No. 00–5098. Rawson v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5100. Posey v. Georgia Bureau of Prisons et al.
C. A. 11th Cir. Certiorari denied. Reported below: 209 F. 3d
723.

No. 00–5101. Sanchez v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 210 F. 3d 363.

No. 00–5103. Tokar v. Luebbers, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 198 F. 3d 1039.

No. 00–5104. Vincze v. Hickman, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–5106. Woods v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 356.

No. 00–5108. Jackson v. Garcia, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 00–5109. Larson v. Coyle, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5110. Keough v. Tennessee. Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: 18 S. W. 3d 175.

No. 00–5111. Ledbetter v. Texas. Ct. App. Tex., 2d Dist.
Certiorari denied.

No. 00–5112. Johnson v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.
Reported below: 207 F. 3d 515.

No. 00–5114. Reese v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 359.
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No. 00–5117. Rodriguez v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–5118. Nava-Ramirez v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 210 F. 3d 1128.

No. 00–5119. Akbar v. United States Parole Commission.
C. A. 4th Cir. Certiorari denied. Reported below: 217 F. 3d 837.

No. 00–5121. Walker v. Hargett, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 203 F. 3d 837.

No. 00–5122. Thammavong v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5124. McIntyre v. Delaware County Court of
Common Pleas et al. C. A. 3d Cir. Certiorari denied.

No. 00–5125. Nguyen v. McKinna, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 210 F. 3d 390.

No. 00–5127. Ramirez-Soberanes v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 210 F. 3d 391.

No. 00–5128. Brady v. Edelstein et al. C. A. 9th Cir.
Certiorari denied.

No. 00–5129. Richard v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 00–5130. Connolly v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–5131. Walker v. United States. C. A. 8th Cir.
Certiorari denied.

No. 00–5132. Turner v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 209 F. 3d 1198.

No. 00–5133. Woodrow v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 743 A. 2d 458.

No. 00–5134. Boyd v. Norris, Director, Arkansas Depart-
ment of Correction. C. A. 8th Cir. Certiorari denied.
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No. 00–5135. Mattarolo v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 209 F. 3d 1153.

No. 00–5136. Malicoat v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 992 P. 2d 383.

No. 00–5138. Keenan v. Michigan. Cir. Ct. Muskegon
County, Mich. Certiorari denied.

No. 00–5139. Martin v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 634.

No. 00–5140. Luckett v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari de-
nied. Reported below: 203 F. 3d 1052.

No. 00–5141. Rubalcava-Perez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 215 F. 3d 1335.

No. 00–5142. Warmsley v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5143. Wells v. Lockyer, Attorney General of
California. C. A. 9th Cir. Certiorari denied.

No. 00–5144. Bieri v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 00–5145. Moran v. Straub, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5146. Phillips v. Dormire, Superintendent, Jef-
ferson City Correctional Center. C. A. 8th Cir. Certio-
rari denied.

No. 00–5147. Baker v. Dawley et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 00–5148. Bent v. Duval. C. A. 1st Cir. Certiorari
denied.

No. 00–5149. McKnight v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 211 F. 3d 1266.

No. 00–5150. Dorsey v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 209 F. 3d 965.
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No. 00–5151. Romeo Cazaco v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 211 F. 3d 1266.

No. 00–5152. Contreras-Muratalla v. United States.
C. A. 10th Cir. Certiorari denied. Reported below: 208 F. 3d
227.

No. 00–5153. Simmons v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 216 F. 3d 1085.

No. 00–5154. Sanchez-Guillen v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 208 F. 3d 1122.

No. 00–5155. Robertson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 217 F. 3d 847.

No. 00–5157. Segoviano v. Illinois. Sup. Ct. Ill. Certio-
rari denied. Reported below: 189 Ill. 2d 228, 725 N. E. 2d 1275.

No. 00–5158. Sledge v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied. Reported below: 15 S. W. 3d 93.

No. 00–5159. Derrow v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 213 F. 3d 637.

No. 00–5161. Luong v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 00–5162. Johnson v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 88 Ohio St. 3d 95, 723 N. E. 2d 1054.

No. 00–5164. Johnson v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 761 So. 2d 318.

No. 00–5165. Yarbrough v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5166. Campbell v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 210 F. 3d 356.

No. 00–5167. Coppedge v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 216 F. 3d 1084.

No. 00–5169. Hamilton v. Merit Systems Protection
Board. C. A. Fed. Cir. Certiorari denied. Reported below:
230 F. 3d 1376.
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No. 00–5170. Haugland v. Chase Mortgage Services, Inc.
Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 00–5172. Hudson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 130.

No. 00–5173. Fritsch v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 351 N. C. 373, 526 S. E. 2d
451.

No. 00–5174. Glock v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 195 F. 3d 625.

No. 00–5175. Hollowell v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 211 F. 3d 1269.

No. 00–5176. Enriquez v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 205 F. 3d 345.

No. 00–5177. Hudson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 207 F. 3d 852.

No. 00–5178. Hanes v. Leonard, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5179. Gida v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 00–5180. Frandsen v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 215 F. 3d 1334.

No. 00–5181. Foster v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 272 Ga. 69, 525 S. E. 2d 78.

No. 00–5182. Huff v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 216 F. 3d 1077.

No. 00–5183. Reyes v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–5184. Roberson v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5185. Batten v. United States. C. A. 11th Cir.
Certiorari denied.
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No. 00–5187. Scruggs v. Howie et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 593.

No. 00–5189. Setzler v. Florida. Dist. Ct. App. Fla., 1st
Dist. Certiorari denied. Reported below: 756 So. 2d 1001.

No. 00–5190. Garcia Quintero v. Creecy et al. C. A. 4th
Cir. Certiorari denied. Reported below: 201 F. 3d 437.

No. 00–5191. Luckett v. McDaniel, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 213 F. 3d 642.

No. 00–5192. Lowell v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 215 F. 3d 1331.

No. 00–5193. Abdullah v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1321.

No. 00–5194. Blackwell v. Larkins, Superintendent,
State Correctional Institution at Dallas, et al. C. A. 3d
Cir. Certiorari denied.

No. 00–5196. Nelson v. Booker, Superintendent, Missis-
sippi State Penitentiary, et al. C. A. 5th Cir. Certiorari
denied.

No. 00–5200. Saitta v. Morgan State University. C. A.
4th Cir. Certiorari denied. Reported below: 215 F. 3d 1321.

No. 00–5201. Cleveland v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 220 F. 3d 587.

No. 00–5202. Hutchinson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 205 F. 3d 1355.

No. 00–5203. Johnson v. Hertz Corp. et al. Ct. App. Mich.
Certiorari denied.

No. 00–5205. May v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 214 F. 3d 900.

No. 00–5206. Ladouceur v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–5207. Neives v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 356.
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No. 00–5208. Smith v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1271.

No. 00–5209. Alexander v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 205 F. 3d 1332.

No. 00–5210. Mosby v. Mississippi. Sup. Ct. Miss. Certio-
rari denied.

No. 00–5211. Harris v. McLemore, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5212. Hatcher v. Stewart, Warden. Sup. Ct. Ga.
Certiorari denied.

No. 00–5213. Ramirez-Valencia v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 202 F. 3d 1106.

No. 00–5214. Mills v. Brice et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 213 F. 3d 632.

No. 00–5216. Wilson v. Walker, Superintendent, Auburn
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re-
ported below: 204 F. 3d 33.

No. 00–5217. Trapp v. Sanders, Justice, Supreme Court
of Washington, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 211 F. 3d 1275.

No. 00–5220. Monaco v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 216 F. 3d 1085.

No. 00–5221. Munoz v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1262.

No. 00–5223. Juda v. Nerney et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1278.

No. 00–5224. Jones v. Kernan, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 216 F. 3d 1083.

No. 00–5225. Damper v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 211 F. 3d 592.

No. 00–5227. Pruitt v. United States; and
No. 00–5266. Liles v. United States. C. A. 6th Cir. Cer-

tiorari denied. Reported below: 211 F. 3d 1270.
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No. 00–5228. Lawson v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1326.

No. 00–5229. Viray v. United States Bank National. Ct.
App. Cal., 4th App. Dist. Certiorari denied.

No. 00–5232. Mingo v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–5235. Patterson v. United States. C. A. 8th Cir.
Certiorari denied.

No. 00–5236. Kulas v. Stewart, Director, Arizona De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied.

No. 00–5237. Lathan v. Terhune, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 217 F. 3d 845.

No. 00–5238. Koplitz v. United States. C. A. 6th Cir.
Certiorari denied.

No. 00–5239. Long v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 209 F. 3d 724.

No. 00–5240. Jones v. Gundy, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–5241. Dillingham v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 213 F. 3d 639.

No. 00–5242. McManus v. Angelone, Director, Virginia
Department of Corrections. Sup. Ct. Va. Certiorari denied.

No. 00–5243. Thrower v. Mengel, Clerk, Supreme Court
of Ohio, et al. Sup. Ct. Ohio. Certiorari denied. Reported
below: 88 Ohio St. 3d 1478, 727 N. E. 2d 129.

No. 00–5244. Lovett v. Tyszkiewicz, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 211 F. 3d 1269.

No. 00–5245. Maynard v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.
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No. 00–5246. Mathews v. Farcas, Superintendent, Mar-
tin Correctional Institution. C. A. 11th Cir. Certiorari
denied.

No. 00–5248. Jackson v. Phillips. Sup. Ct. Fla. Certiorari
denied. Reported below: 767 So. 2d 457.

No. 00–5249. Scheidly v. St. Paul Mercury Insurance Co.
C. A. 3d Cir. Certiorari denied. Reported below: 215 F. 3d 1315.

No. 00–5253. Meek v. Collins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5254. Bowens v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 211 F. 3d 1266.

No. 00–5255. Noel v. Caruso, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–5257. Jose D. v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 00–5259. Kasi v. Angelone, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied.

No. 00–5260. Mauney v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 211 F. 3d 1266.

No. 00–5261. Broughton v. Gramley, Warden, et al.
C. A. 7th Cir. Certiorari denied.

No. 00–5262. Booker v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 633.

No. 00–5264. Branton v. Moore, Secretary, Florida De-
partment of Corrections, et al. Sup. Ct. Fla. Certiorari
denied. Reported below: 767 So. 2d 454.

No. 00–5265. Jackson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–5267. Guadalupe Arellano v. Walker, Superin-
tendent, Marion Correctional Institution. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1317.

No. 00–5268. Pugh v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 131.
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No. 00–5269. Brockway v. Department of Mental Health
of Connecticut et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 213 F. 3d 626.

No. 00–5270. Baines v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 00–5271. Thorne v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 205 F. 3d 1336.

No. 00–5272. Bowen v. North Carolina. C. A. 4th Cir.
Certiorari denied. Reported below: 194 F. 3d 1303.

No. 00–5273. Nolan v. Poppell, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 216 F. 3d 1088.

No. 00–5275. Lytle v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–5276. Opoku v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 842.

No. 00–5277. Le v. Quismorio et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 210 F. 3d 384.

No. 00–5278. Roise v. Texas. Ct. App. Tex., 3d Dist. Cer-
tiorari denied. Reported below: 7 S. W. 3d 225.

No. 00–5280. Sanders v. Mitchem, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 00–5281. Seaworth v. Pearson et al. C. A. 8th Cir.
Certiorari denied. Reported below: 203 F. 3d 1056.

No. 00–5282. Simmons v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5283. Bly v. United States. C. A. 10th Cir. Certio-
rari denied. Reported below: 211 F. 3d 1279.

No. 00–5284. Kreps v. Toledo Bar Assn. Sup. Ct. Ohio.
Certiorari denied.

No. 00–5285. Johnson v. Internal Revenue Service.
C. A. 4th Cir. Certiorari denied. Reported below: 211 F. 3d
1265.
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No. 00–5286. Sanes v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1315.

No. 00–5287. D. M., a Juvenile v. Texas. Ct. App. Tex., 5th
Dist. Certiorari denied.

No. 00–5288. Dunkins v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 213 F. 3d 635.

No. 00–5289. Schiffer v. Greenpoint Bank. App. Div.,
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported
below: 266 App. Div. 2d 262, 698 N. Y. S. 2d 279.

No. 00–5290. Burgess v. Galaza, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 211 F. 3d 1272.

No. 00–5292. Votta v. Secrest et al. C. A. 1st Cir. Cer-
tiorari denied.

No. 00–5293. Cundiff v. Ohio. Ct. App. Ohio, Franklin
County. Certiorari denied.

No. 00–5294. Bush v. Cardullo et al.; Bush v. Temple
et al.; Bush v. Cardullo et al.; Bush v. United States Dis-
trict Court for the District of Columbia; and Bush v.
United States District Court for the District of Colum-
bia. C. A. D. C. Cir. Certiorari denied.

No. 00–5295. Strong v. Robinson, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 205 F. 3d 1334.

No. 00–5297. Casimir v. Illinois Department of Public
Aid et al. C. A. 7th Cir. Certiorari denied. Reported below:
202 F. 3d 272.

No. 00–5298. Dean v. Missouri. Sup. Ct. Mo. Certiorari
denied.

No. 00–5299. Watson v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 00–5300. Suh v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 308 Ill. App. 3d 1092, 764 N. E.
2d 189.

No. 00–5302. Rosado v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.
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No. 00–5303. Kirchner v. Meyers, Superintendent, State
Correctional Institution at Rockview. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–5304. Brown v. West Virginia. Sup. Ct. App. W. Va.
Certiorari denied.

No. 00–5305. Carver v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 208 F. 3d 212.

No. 00–5306. Rosquist v. Consolidated Edison Company
of New York et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 208 F. 3d 203.

No. 00–5307. Bishop v. Reno, Attorney General. C. A.
11th Cir. Certiorari denied. Reported below: 210 F. 3d 1295.

No. 00–5308. Donegan v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 207 F. 3d 663.

No. 00–5309. Abed v. Armstrong, Commissioner, Connect-
icut Department of Correction. C. A. 2d Cir. Certiorari
denied. Reported below: 209 F. 3d 63.

No. 00–5311. Bredy v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 209 F. 3d 1193.

No. 00–5312. Quarterman v. Lewis. Sup. Ct. Ga. Certio-
rari denied.

No. 00–5314. Schonschack v. Tessmer, Warden. C. A. 6th
Cir. Certiorari denied.

No. 00–5315. Laster v. Booher, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 210 F. 3d 390.

No. 00–5317. Lawrence v. United States. C. A. 7th Cir.
Certiorari denied.

No. 00–5318. Matthias v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 211 F. 3d 1266.

No. 00–5319. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 1358.
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No. 00–5320. Olivo-Martinez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 214 F. 3d 1351.

No. 00–5321. DeLoach v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 208 F. 3d 210.

No. 00–5322. Escalera v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 215 F. 3d 1312.

No. 00–5323. Corona-Garcia v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 210 F. 3d 973.

No. 00–5324. Brown v. Delaware. Sup. Ct. Del. Certiorari
denied. Reported below: 748 A. 2d 913.

No. 00–5326. Cooper v. LeMaster, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 211 F. 3d 1277.

No. 00–5327. Burton v. Sickler et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 267.

No. 00–5329. Searcy v. Donelson et al. C. A. 8th Cir.
Certiorari denied. Reported below: 204 F. 3d 797.

No. 00–5331. Harms v. Merit Systems Protection Board.
C. A. Fed. Cir. Certiorari denied. Reported below: 230 F. 3d
1382.

No. 00–5332. Gomez-Lopez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 213 F. 3d 637.

No. 00–5335. Hamilton v. Garcia, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 217 F. 3d 845.

No. 00–5336. Florez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 202 F. 3d 286.

No. 00–5337. Farooq, aka Grinnell v. Russell. C. A. 6th
Cir. Certiorari denied. Reported below: 215 F. 3d 1326.

No. 00–5338. Fuentes v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–5339. Hayden v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 00–5340. O’Neal v. Schofield, Warden, et al. C. A.
11th Cir. Certiorari denied. Reported below: 207 F. 3d 664.
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No. 00–5341. Peterson v. Washington. Ct. App. Wash.
Certiorari denied. Reported below: 98 Wash. App. 1054.

No. 00–5342. Prendergast v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 216 F. 3d 1085.

No. 00–5343. Bradshaw v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 210 F. 3d 356.

No. 00–5345. Romero-Avila v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 210 F. 3d 1017.

No. 00–5346. Donato v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 202.

No. 00–5347. Swanson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 210 F. 3d 788.

No. 00–5348. Roberts v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 634.

No. 00–5349. Bryant v. Mi-Dale Enterprises et al. Dist.
Ct. App. Fla., 1st Dist. Certiorari denied. Reported below: 754
So. 2d 27.

No. 00–5350. Nite v. United States. C. A. 9th Cir. Certio-
rari denied.

No. 00–5351. Pearson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 211 F. 3d 524.

No. 00–5352. Pinet v. Guarini et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 225 F. 3d 650.

No. 00–5353. McLeod v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–5355. Junkins v. Randle, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5356. Lewis v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 376.

No. 00–5357. Jones v. Seay et al. C. A. 6th Cir. Certiorari
denied. Reported below: 208 F. 3d 213.
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No. 00–5358. Pangburn v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–5359. Cramer v. Apfel, Commissioner of Social
Security. C. A. 9th Cir. Certiorari denied. Reported below:
216 F. 3d 1082.

No. 00–5360. Deblasio v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–5361. Grinols v. Brown et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 00–5363. Graham v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 216 F. 3d 1084.

No. 00–5364. Grullon v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 216 F. 3d 1077.

No. 00–5366. Garcia v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5367. Eatmon, aka Wilson v. Port Authority Mass
Transportation of Allegheny County et al. C. A. 3d Cir.
Certiorari denied. Reported below: 210 F. 3d 357.

No. 00–5368. Davis v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 203 F. 3d 820.

No. 00–5369. Francis v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–5370. Guzman-Santiago v. United States. C. A.
1st Cir. Certiorari denied.

No. 00–5371. Black v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 00–5372. Bentley v. Garraghty, Warden. Sup. Ct. Va.
Certiorari denied.

No. 00–5373. Brimmer v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 6th Cir. Certiorari denied.
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No. 00–5374. Baty v. Hall, Warden. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–5376. Walden et al. v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 201 F. 3d 99.

No. 00–5377. Taylor v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 18 S. W. 3d 366.

No. 00–5378. Tomlinson v. United States. C. A. 8th Cir.
Certiorari denied.

No. 00–5379. Wilson v. Ohio. Ct. App. Ohio, Lorain County.
Certiorari denied.

No. 00–5383. Williams v. United States. C. A. D. C. Cir.
Certiorari denied.

No. 00–5384. Brown v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5385. Wheelock v. Herbert, Superintendent,
Collins Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–5386. Manuel Souza v. White, Warden, et al.
C. A. 9th Cir. Certiorari denied.

No. 00–5387. Davis v. Madrid, Attorney General of New
Mexico. C. A. 10th Cir. Certiorari denied. Reported below:
194 F. 3d 1320.

No. 00–5388. Freeman v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5389. Ealey v. Schriro, Director, Missouri De-
partment of Corrections, et al. C. A. 8th Cir. Certiorari
denied. Reported below: 208 F. 3d 217.

No. 00–5390. Hewitt v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–5391. Ford v. United States Court of Appeals
for the Third Circuit. C. A. 3d Cir. Certiorari denied. Re-
ported below: 211 F. 3d 1261.
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No. 00–5392. Griffin v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–5393. Holman v. Stegall, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5394. Hampton v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–5396. DeBruin v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5397. Stevens v. Michigan. Sup. Ct. Mich. Certio-
rari denied. Reported below: 461 Mich. 655, 610 N. W. 2d 881.

No. 00–5398. Sperry v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 00–5399. White v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5400. Barnes v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 208 F. 3d 218.

No. 00–5401. Ceballos-Munoz v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 210 F. 3d 356.

No. 00–5403. Redman v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 216 F. 3d 1085.

No. 00–5404. Lopez Rells v. California. Sup. Ct. Cal.
Certiorari denied. Reported below: 22 Cal. 4th 860, 996 P. 2d
1184.

No. 00–5405. Suffecool v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 88 Ohio St. 3d 513, 728 N. E. 2d 342.

No. 00–5406. Keszenheimer v. USAA Life Insurance Co.
C. A. 5th Cir. Certiorari denied. Reported below: 209 F. 3d 719.

No. 00–5407. Antonio Javier et al. v. United States.
C. A. 1st Cir. Certiorari denied. Reported below: 199 F. 3d 552.
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No. 00–5408. Novosad v. Republic Bank for Savings, fka
Manhattan Savings Bank. Ct. App. N. M. Certiorari denied.

No. 00–5409. McLean v. Angelone, Director, Virginia
Department of Corrections. Sup. Ct. Va. Certiorari denied.

No. 00–5410. O’Shaughnessy v. Hood et al. C. A. 11th Cir.
Certiorari denied. Reported below: 214 F. 3d 1354.

No. 00–5411. Blacharski v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 215 F. 3d 792.

No. 00–5412. Avery v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 848.

No. 00–5413. Benavidez-Benavidez v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 217 F. 3d 720.

No. 00–5414. Murdock v. James et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 269.

No. 00–5416. Abreu v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 00–5417. Williams v. North Carolina. Gen. Ct. Jus-
tice, Super. Ct. Div., Wake County, N. C. Certiorari denied.

No. 00–5419. Watts v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 00–5420. Xinhua Wang v. Shanghai Montral Food-
stuff Co., Ltd. C. A. 4th Cir. Certiorari denied. Reported
below: 202 F. 3d 260.

No. 00–5421. Joseph v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 213 F. 3d 648.

No. 00–5422. Privett v. Hooks, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 00–5423. Allen v. Massie, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 202 F. 3d 281.

No. 00–5424. Bradley v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 218 F. 3d 670.
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No. 00–5425. Bailey v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1270.

No. 00–5426. Becerra v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 216 F. 3d 1084.

No. 00–5429. Barnes v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 211 F. 3d 1270.

No. 00–5430. Bayon v. Florida et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–5431. King v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 1357.

No. 00–5432. Dixon v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 212 F. 3d 595.

No. 00–5433. Boateng v. InterAmerican University, Inc.,
et al. C. A. 1st Cir. Certiorari denied. Reported below: 210
F. 3d 56.

No. 00–5434. Scott v. Sikes, Warden. Super. Ct. Tattnall
County, Ga. Certiorari denied.

No. 00–5435. Shabazz v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 00–5436. Ransom v. Varner, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied.

No. 00–5437. Mitleider v. California. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 00–5438. Williams v. Klinger, Warden. C. A. 10th Cir.
Certiorari denied.

No. 00–5439. Dopp v. Oklahoma. Ct. Crim. App. Okla. Cer-
tiorari denied.

No. 00–5441. Madden v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 00–5442. Napier v. Baron et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 198 F. 3d 246.
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No. 00–5443. Moore v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 411.

No. 00–5444. Nolan v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 216 F. 3d 1077.

No. 00–5445. Matthews v. Brown et al. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1320.

No. 00–5447. Marquez-Gallegos v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 217 F. 3d 1267.

No. 00–5450. Legnine v. Frank, Superintendent, State
Correctional Institution at Huntingdon. C. A. 3d Cir.
Certiorari denied.

No. 00–5453. Aranda-Tercero v. Immigration and Natu-
ralization Service. C. A. D. C. Cir. Certiorari denied.

No. 00–5454. Stemple v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 994 P. 2d 61.

No. 00–5455. Tidwell v. United States. C. A. 7th Cir.
Certiorari denied.

No. 00–5457. Arango v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 00–5458. Clarke v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 634.

No. 00–5459. Trevino v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 210 F. 3d 363.

No. 00–5460. Campbell v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 633.

No. 00–5461. Childs v. Suthers, Executive Director,
Colorado Department of Corrections, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 208 F. 3d 225.

No. 00–5462. Lopez v. Warden, Sullivan Correctional
Facility. C. A. 2d Cir. Certiorari denied. Reported below:
210 F. 3d 354.

No. 00–5464. Mackovich v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 209 F. 3d 1227.
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No. 00–5465. Randall v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1322.

No. 00–5466. Neighbors v. Texas. Ct. App. Tex., 5th Dist.
Certiorari denied.

No. 00–5467. Porter v. Money, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5470. Robinson v. United States. C. A. 6th Cir.
Certiorari denied.

No. 00–5471. Sweeting v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 213 F. 3d 95.

No. 00–5472. Rivers v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1266.

No. 00–5475. Reliford v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 209 F. 3d 722.

No. 00–5476. Sangs v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 1351.

No. 00–5477. Blackwell v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 210 F. 3d 362.

No. 00–5478. McGill v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 234 Wis. 2d 560, 609 N. W. 2d 795.

No. 00–5480. Carney v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5481. Rester v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 215 F. 3d 1328.

No. 00–5482. Porter v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 634.

No. 00–5483. Nicholson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 634.

No. 00–5484. Duarte-Montano v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 232 F. 3d 897.

No. 00–5486. Chavez-Chavez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 205 F. 3d 145.
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No. 00–5487. Dennis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1266.

No. 00–5489. Denny v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1349.

No. 00–5501. Allen v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 970.

No. 00–5502. Tuell v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 226 F. 3d 642.

No. 00–5503. Young v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 211.

No. 00–5505. Wilson v. Georgia. Ct. App. Ga. Certiorari
denied. Reported below: 241 Ga. App. 426, 526 S. E. 2d 381.

No. 00–5506. Cochran v. Maine. Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 749 A. 2d 1274.

No. 00–5507. DeLapp v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1322.

No. 00–5508. Baker v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 198 F. 3d 244.

No. 00–5510. Kelsey, aka Taylor v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 216 F. 3d 1077.

No. 00–5511. Lawuary v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 211 F. 3d 372.

No. 00–5512. Juvenile Male (E. W. E.) v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 211 F. 3d
1169.

No. 00–5513. Layne v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 373.

No. 00–5514. Luis Lopez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 217 F. 3d 847.

No. 00–5518. Bird v. Everett, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 215 F. 3d 1336.

No. 00–5519. Berry v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 212 F. 3d 391.
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No. 00–5525. Valdivia-Sainz v. United States. C. A. 11th
Cir. Certiorari denied.

No. 00–5526. Dows v. Wood, Superintendent, Washington
State Penitentiary. C. A. 9th Cir. Certiorari denied. Re-
ported below: 211 F. 3d 480.

No. 00–5527. Burgos, aka Gallo v. United States. C. A.
7th Cir. Certiorari denied.

No. 00–5528. Acosta v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 216 F. 3d 1079.

No. 00–5530. Alvarado-Aguilar v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 217 F. 3d 846.

No. 00–5534. Foster v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 168 F. 3d 483.

No. 00–5535. Garrett v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 211 F. 3d 1075.

No. 00–5536. Rashid v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–5537. Schell v. Richards et al. C. A. 9th Cir.
Certiorari denied. Reported below: 217 F. 3d 846.

No. 00–5538. Royer v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 748 A. 2d 1254 and 1261.

No. 00–5541. Almanzar v. Portuondo, Superintendent,
Shawangunk Correctional Facility. C. A. 2d Cir. Certio-
rari denied.

No. 00–5542. Aponte-Velazquez v. United States. C. A.
1st Cir. Certiorari denied.

No. 00–5544. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 208 F. 3d 211.

No. 00–5545. Rosas Leon v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 221 F. 3d 1349.

No. 00–5546. Magoon v. Barnett et al. C. A. 5th Cir.
Certiorari denied. Reported below: 216 F. 3d 1080.
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No. 00–5547. Landry v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 210 F. 3d 390.

No. 00–5552. Rivera-Alicea v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 205 F. 3d 480.

No. 00–5553. Rucker v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 228 F. 3d 417.

No. 00–5562. Heine v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 1355.

No. 00–5564. Austin v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5568. Liebzeit v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 230 Wis. 2d 745, 604 N. W. 2d 33.

No. 00–5569. Walter v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 213 F. 3d 645.

No. 00–5572. Coffey v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1266.

No. 00–5574. Bell v. North Dakota. Sup. Ct. N. D. Cer-
tiorari denied.

No. 00–5575. Acosta v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1342.

No. 00–5581. Harris v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 00–5582. Graves v. Booker, Superintendent, Missis-
sippi State Penitentiary. C. A. 5th Cir. Certiorari denied.

No. 00–5584. Fato v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 208 F. 3d 210.

No. 00–5586. Henderson v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 214 F. 3d 361 and 216 F. 3d
1074.

No. 00–5588. Ferguson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 211 F. 3d 878.
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No. 00–5589. Morris v. Tennessee. Ct. App. Tenn. Certio-
rari denied. Reported below: 21 S. W. 3d 196.

No. 00–5590. Terio v. Gober, Acting Secretary of Veter-
ans Affairs. C. A. Fed. Cir. Certiorari denied. Reported
below: 250 F. 3d 759.

No. 00–5592. Lewis v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 932.

No. 00–5594. Dean v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1322.

No. 00–5595. Chae Wan Chon v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 210 F. 3d 990.

No. 00–5596. Cirotto v. Ohio State Unemployment Com-
pensation Board et al. Ct. App. Ohio, Franklin County. Cer-
tiorari denied.

No. 00–5600. Legaspi v. First America Bank of Illinois.
App. Ct. Ill., 4th Dist. Certiorari denied. Reported below: 306
Ill. App. 3d 1190, 757 N. E. 2d 135.

No. 00–5603. Richardson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 208 F. 3d 626.

No. 00–5604. Scott v. Johnson, Warden, et al. C. A. 3d
Cir. Certiorari denied.

No. 00–5605. Matthews v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 209 F. 3d 338.

No. 00–5606. Sullivan v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 203 F. 3d 824.

No. 00–5610. Regueira v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 216 F. 3d 1090.

No. 00–5614. Cannon v. Ohio. Ct. App. Ohio, Hamilton
County. Certiorari denied.

No. 00–5616. Tappin v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 536.

No. 00–5617. Boyd v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 1052.



531ORD Unit: $PT1 [05-01-02 10:53:24] PGT: ORD1BV (Bound Volume)

911ORDERS

October 2, 2000531 U. S.

No. 00–5620. Davis v. Quick et al. Ct. App. D. C. Certio-
rari denied.

No. 00–5622. Limehouse v. Red Lobster. C. A. 11th Cir.
Certiorari denied.

No. 00–5624. Jefferson v. United States; and
No. 00–5936. Jefferson v. United States. C. A. 8th Cir.

Certiorari denied. Reported below: 215 F. 3d 820.

No. 00–5627. Bonnet-Grullon, aka Bowmet, et al. v.
United States. C. A. 2d Cir. Certiorari denied. Reported
below: 212 F. 3d 692.

No. 00–5631. Robinson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 215 F. 3d 1335.

No. 00–5634. Young v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1266.

No. 00–5637. Hunter v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 221 F. 3d 1349.

No. 00–5639. Houston v. Kentucky. Ct. App. Ky. Certio-
rari denied.

No. 00–5641. Travis v. Ohio. C. A. 6th Cir. Certiorari
denied.

No. 00–5642. Kakatin v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 214 F. 3d 1049.

No. 00–5645. Harrison v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 204 F. 3d 236.

No. 00–5646. Fuller v. Connecticut. App. Ct. Conn. Cer-
tiorari denied. Reported below: 56 Conn. App. 592, 744 A. 2d
931.

No. 00–5648. Lucious v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 214 F. 3d 1350.

No. 00–5651. Edwards v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 1355.

No. 00–5654. Muschik v. United States. C. A. 9th Cir.
Certiorari denied.
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No. 00–5655. Fink v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 89 Ohio St. 3d 59, 728 N. E. 2d 1037.

No. 00–5656. Hunter v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 216 F. 3d 1077.

No. 00–5657. Guanipa v. Parks, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 00–5663. Mercery-Bey v. United States. C. A. 6th
Cir. Certiorari denied.

No. 00–5668. Marin v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5672. Rivera-Quintana v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 209 F. 3d 720.

No. 00–5676. Williams v. Bureau of Prisons et al. C. A.
D. C. Cir. Certiorari denied.

No. 00–5683. Starke v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1353.

No. 00–5690. Cabrera v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 215 F. 3d 1312.

No. 00–5691. Clark v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 629.

No. 00–5693. Huff v. Luebbers, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 00–5696. Falkiewicz v. City of Westland et al. C. A.
6th Cir. Certiorari denied. Reported below: 198 F. 3d 245.

No. 00–5698. Garrett v. Snyder, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 211 F. 3d 1269.

No. 00–5700. Faulkin v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–5705. Howarth v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.
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No. 00–5707. Fisher v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 00–5711. Sayers v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1345.

No. 00–5715. Green v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 00–5720. Dominguez v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–5723. Castano et al. v. Nebraska Department of
Corrections et al. C. A. 8th Cir. Certiorari denied. Re-
ported below: 201 F. 3d 1023.

No. 00–5725. Corniel v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 216 F. 3d 1073.

No. 00–5729. Kahl v. Maryland. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 128 Md. App. 708.

No. 00–5730. Baker v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 00–5737. Makia, aka Brown v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 214 F. 3d 1354.

No. 00–5741. Mitchell v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1322.

No. 00–5744. Carmona v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5746. Cannon v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5747. Rodriguez-Cerda v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 218 F. 3d 743.

No. 00–5748. Young v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 645.

No. 00–5755. Davis v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 181 F. 3d 104.
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No. 00–5756. Cabeza v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–5762. Boyce v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 228 F. 3d 414.

No. 00–5767. Farmer v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 215 F. 3d 1338.

No. 00–5779. Cardillo v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 208 F. 3d 202.

No. 00–5788. Fragoso v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–5796. Hall v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 1007.

No. 00–5797. Derenak v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 210 F. 3d 373.

No. 00–5803. Moore v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–5804. Major v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 394.

No. 00–5805. Olafson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 213 F. 3d 435.

No. 00–5811. Suggs v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 842.

No. 00–5813. Murray v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 213 F. 3d 302.

No. 00–5817. Jackson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 213 F. 3d 644.

No. 00–5818. James v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 203 F. 3d 836.

No. 00–5819. Salgado v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 211 F. 3d 1275.

No. 00–5828. Baker v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 203 F. 3d 822.
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No. 00–5830. Grant v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 597.

No. 00–5832. Fabrizio v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 202 F. 3d 288.

No. 00–5834. Jones v. United States; and
No. 00–5899. Atkinson v. United States. C. A. 6th Cir.

Certiorari denied. Reported below: 213 F. 3d 302.

No. 00–5840. Hays v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 180 F. 3d 261.

No. 00–5851. Moore v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 681.

No. 00–5852. Murphy v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 213 F. 3d 638.

No. 00–5854. Carvajal v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–5858. Rondon-Trinidad v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 204 F. 3d 376 and 205
F. 3d 1326.

No. 00–5862. Griggs v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 213 F. 3d 646.

No. 00–5863. Flynn v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–5868. Davenport v. Wingard, Warden. C. A. 6th
Cir. Certiorari denied.

No. 00–5872. Charles et al. v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 213 F. 3d 10.

No. 00–5878. Henry v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 203 F. 3d 823.

No. 00–5879. Gonzalez v. United States (two judgments).
C. A. 9th Cir. Certiorari denied.

No. 00–5884. Delreal-Ordones v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 213 F. 3d 1263.
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No. 00–5888. Maggard v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 221 F. 3d 1345.

No. 00–5889. Kreisel v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 210 F. 3d 868.

No. 00–5894. Velez v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 216 F. 3d 1077.

No. 00–5900. Bocook v. Huffman, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5916. Gevedon v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 214 F. 3d 807.

No. 00–5919. Guiterrez-Rojas v. United States; and
No. 00–5924. Gonzalez-Ochoa v. United States. C. A. 9th

Cir. Certiorari denied. Reported below: 229 F. 3d 1160.

No. 00–5922. Wright v. United States; and
No. 00–5923. Wright v. United States. C. A. 5th Cir.

Certiorari denied. Reported below: 211 F. 3d 233.

No. 00–5927. Tessari v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–5940. Nadal v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 188 F. 3d 516.

No. 00–5941. Berry v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1321.

No. 99–1720. Woodford, Acting Warden v. Ashmus. C. A.
9th Cir. Motion of respondent for leave to proceed in forma
pauperis granted. Certiorari denied. Reported below: 202 F.
3d 1160.

No. 99–1725. Tennessee v. Brown. Sup. Ct. Tenn. Motion
of respondent for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 29 S. W. 3d 427.

No. 99–1896. Terhune, Director, California Department
of Corrections, et al. v. Shuaibe, aka Guillory. C. A. 9th
Cir. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 198 F. 3d
255.
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No. 00–130. Luebbers, Superintendent, Potosi Correc-
tional Center v. White. C. A. 8th Cir. Motion of respondent
for leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 206 F. 3d 776.

No. 99–1788. Pfizer, Inc. v. Texas Property and Casualty
Insurance Guaranty Assn. C. A. 5th Cir. Motion of Interna-
tional Policyholders Association for leave to file a brief as amicus
curiae granted. Certiorari denied. Justice O’Connor took no
part in the consideration or decision of this motion and this peti-
tion. Reported below: 209 F. 3d 720.

No. 99–1817. MCI Telecommunications Corp. et al. v.
Access Telecom, Inc.;

No. 99–1822. SBC Communications, Inc., et al. v. Access
Telecom, Inc.; and

No. 99–1824. Telefonos de Mexico, S. A. de C. V. v. Access
Telecom, Inc. C. A. 5th Cir. Certiorari denied. Justice
O’Connor took no part in the consideration or decision of these
petitions. Reported below: 197 F. 3d 694.

No. 99–9618. Lichter v. MCI WorldCom Communications,
Inc. C. A. 11th Cir. Certiorari denied. Justice O’Connor
took no part in the consideration or decision of this petition.

No. 00–71. Mead Johnson & Co. v. Abbott Laboratories.
C. A. 7th Cir. Certiorari denied. Justice O’Connor took no
part in the consideration or decision of this petition. Reported
below: 201 F. 3d 883 and 209 F. 3d 1032.

No. 99–1852. Sklaroff v. Pennsylvania, by Fisher, At-
torney General, et al. (two judgments). Commw. Ct. Pa.
Motion of Jon D. Fox for leave to file a brief as amicus curiae
denied. Motion of petitioner for sanctions denied. Certiorari de-
nied. Reported below: 736 A. 2d 693 (first judgment) and 705
(second judgment).

No. 99–1880. Freeman et al. v. Burlington Broadcast-
ers, Inc., dba WIZN, et al. C. A. 2d Cir. Motion of James
Jeffords et al. for leave to file a brief as amici curiae granted.
Certiorari denied. Reported below: 204 F. 3d 311.

No. 99–1904. I&M Rail Link v. Northstar Navigation, Inc.
C. A. 7th Cir. Motion of Association of American Railroads for



531ORD Unit: $PT1 [05-01-02 10:53:24] PGT: ORD1BV (Bound Volume)

918 OCTOBER TERM, 2000

October 2, 2000 531 U. S.

leave to file a brief as amicus curiae granted. Certiorari denied.
Reported below: 198 F. 3d 1012.

No. 99–1930. Albers v. Supreme Court of Montana. Sup.
Ct. Mont. Motion of Samuel Dash et al. for leave to file a brief
as amici curiae granted. Certiorari denied. Reported below:
297 Mont. 493, 995 P. 2d 923.

No. 99–1935. Columbus-America Discovery Group, Inc. v.
Atlantic Mutual Insurance Co. et al. C. A. 4th Cir. Mo-
tion of respondents for leave to file certain lodgings under seal
granted. Motions of National Trust for Historic Preservation in
the United States, National Association of Academies of Science,
and National Maritime Historical Society for leave to file briefs
as amici curiae granted. Certiorari denied. Reported below:
203 F. 3d 291.

No. 99–1957. Havana Club Holding, S. A., et al. v. Ba-
cardi & Co. Ltd. et al. C. A. 2d Cir. Motions of French Na-
tional Committee of International Chamber of Commerce et al.
and Organization for International Investment et al. for leave to
file briefs as amici curiae granted. Certiorari denied. Reported
below: 203 F. 3d 116.

No. 99–1967. Francolino et al. v. New York. App. Div.,
Sup. Ct. N. Y., 1st Jud. Dept. Motion of National Association of
Criminal Defense Lawyers et al. for leave to file a brief as amici
curiae granted. Certiorari denied. Reported below: 267 App.
Div. 2d 137, 701 N. Y. S. 2d 12.

No. 99–1971. California et al. v. Park. C. A. 9th Cir. Mo-
tion of Criminal Justice Legal Foundation for leave to file a brief
as amicus curiae granted. Certiorari denied. Reported below:
202 F. 3d 1146.

No. 99–2010. Boswell v. Texas Christian University et
al. C. A. 5th Cir. Motion of petitioner for leave to proceed as a
veteran granted. Certiorari denied. Reported below: 204 F. 3d
1117.

No. 99–9417. Kelly v. Small, Warden, et al. C. A. 9th
Cir. Certiorari before judgment denied.

No. 99–9951. Alford v. United States District Court for
the Northern District of California. C. A. 9th Cir. Cer-
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tiorari denied. The Chief Justice took no part in the consider-
ation or decision of this petition.

No. 00–149. McKenzie et al. v. Rehnquist, Chief Justice
of the United States, et al. C. A. D. C. Cir. Certiorari
denied. The Chief Justice took no part in the consideration
or decision of this petition. Reported below: 203 F. 3d 52.

No. 99–10242. Glinsey v. United States. C. A. 5th Cir.
Motion of petitioner to consolidate this case with No. 99–1687,
Bartnicki et al. v. Vopper, aka Williams, et al. [certiorari
granted, 530 U. S. 1260], and No. 99–1728, United States v. Vopper,
aka Williams, et al. [certiorari granted, 530 U. S. 1260], denied.
Certiorari denied. Reported below: 209 F. 3d 386.

No. 00–50. R. E. W. v. C. A. M. et al. App. Ct. Mass. Mo-
tion of petitioner for leave to file petition for writ of certiorari
under seal with redacted copies for the public record granted.
Certiorari denied. Reported below: 48 Mass. App. 1117, 722 N. E.
2d 1011.

No. 00–111. Loe v. United States. C. A. 9th Cir. Motion
of petitioner for leave to file petition for writ of certiorari under
seal with redacted copies for the public record granted. Certio-
rari denied.

No. 00–86. Kerstetter v. Pacific Scientific Co. et al.
C. A. 5th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition. Reported below:
210 F. 3d 431.

No. 00–150. California et al. v. Washington. C. A. 9th
Cir. Certiorari denied. Justice Breyer took no part in the
consideration or decision of this petition. Reported below: 208
F. 3d 832.

No. 00–5395. Fordjour v. Federal Home Loan Mortgage
Corporation. Ct. App. Ariz. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
petition.

No. 00–90. Exxon Mobil Corp. et al. v. Baker et al.
C. A. 9th Cir. Motion of petitioners to defer consideration of
petition for writ of certiorari denied. Certiorari denied. Re-
ported below: 206 F. 3d 900.
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No. 00–113 (00A180). Pierson v. Wilshire Terrace Corp.
Ct. App. Cal., 2d App. Dist. Application for stay, addressed to
The Chief Justice and referred to the Court, denied. Certio-
rari denied.

No. 00–124. Partido Accion Civil v. Puerto Rico et al.
Sup. Ct. P. R. Motion of Partido Laboral Union Social for leave
to file a brief as amicus curiae granted. Certiorari denied.

No. 00–186. Topps Co., Inc. v. Michigan Department of
Treasury, Revenue Division. Ct. App. Mich. Motion of Gil-
lette Co. for leave to file a brief as amicus curiae granted. Cer-
tiorari denied.

Rehearing Denied

No. 99–1770. Simpson v. Galanos et al., 530 U. S. 1276;
No. 99–8429. Sumpter v. Stegall, Warden, 530 U. S. 1206;
No. 99–9143. Golliver v. Walker, Superintendent, Au-

burn Correctional Facility, 530 U. S. 1247; and
No. 99–9884. Williams v. United States, 530 U. S. 1283.

Petitions for rehearing denied.

No. 99–8573. Gonzalez v. Askins et al., 529 U. S. 1115. Mo-
tion for leave to file petition for rehearing denied.

October 10, 2000

Certiorari Granted—Vacated and Remanded

No. 99–9107. Brown v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 207 F. 3d 662.

No. 00–5068. Guidry v. Apfel, Commissioner of Social
Security. C. A. 5th Cir. Motion of petitioner for leave to pro-
ceed in forma pauperis granted. Certiorari granted, judgment
vacated, and case remanded for further consideration in light of
Sims v. Apfel, 530 U. S. 103 (2000). Reported below: 218 F. 3d
743.

No. 00–5123. Clinton v. United States. C. A. 5th Cir.
Motion of petitioner for leave to proceed in forma pauperis



531ORD Unit: $PT1 [05-01-02 10:53:24] PGT: ORD1BV (Bound Volume)

921ORDERS

October 10, 2000531 U. S.

granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 210 F. 3d 285.

Certiorari Dismissed

No. 00–5521. Atraqchi et ux. v. University of the Dis-
trict of Columbia et al. C. A. D. C. Cir. Motion of petitioner
for leave to proceed in forma pauperis denied, and certiorari
dismissed. See this Court’s Rule 39.8.

No. 00–5598. Richardson v. Broad Lane Inc., Co. Cir. Ct.
Berkeley County, W. Va. Motion of petitioner for leave to pro-
ceed in forma pauperis denied, and certiorari dismissed. See
this Court’s Rule 39.8.

No. 00–5556. Rawlins v. United States Court of Appeals
for the Ninth Circuit. C. A. 9th Cir. Motion of petitioner
for leave to proceed in forma pauperis denied, and certiorari
dismissed. See this Court’s Rule 39.8. As petitioner has repeat-
edly abused this Court’s process, the Clerk is directed not to
accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992)
(per curiam). Justice Stevens dissents. See id., at 4, and
cases cited therein.

Miscellaneous Orders. (See also No. 8, Orig., ante, p. 1.)

No. 00A202. Cahill v. Texas Workforce Commission et
al. C. A. 5th Cir. Application for stay, addressed to Justice
Breyer and referred to the Court, denied.

No. 00M25. Skorniak v. United States; and
No. 00M26. Dorsey v. United States. Motions to direct the

Clerk to file petitions for writs of certiorari out of time denied.

No. 65, Orig. Texas v. New Mexico. Motion of the River
Master for approval of fees and expenses granted, and the River
Master is awarded a total of $2,885.93 for the period April 1
through June 30, 2000, to be paid equally by the parties. [For
earlier order herein, see, e. g., 530 U. S. 1212.]

No. 105, Orig. Kansas v. Colorado. Third Report of the
Special Master received and ordered filed. Exceptions to the Re-
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port, with supporting briefs, may be filed within 45 days. Re-
plies, if any, with supporting briefs, may be filed within 30 days.
[For earlier order herein, see, e. g., 529 U. S. 1015.]

No. 129, Orig. Virginia v. Maryland. Motion for appoint-
ment of a Special Master granted. It is ordered that Ralph I.
Lancaster, Jr., Esq., of Portland, Me., be appointed as Special
Master in this case with authority to fix the time and conditions
for the filing of additional pleadings and to direct subsequent
proceedings, and with authority to summon witnesses, issue sub-
poenas, and take such evidence as may be introduced and such as
he may deem it necessary to call for. The Special Master is
directed to submit such reports as he may deem appropriate.

The compensation of the Special Master, the allowances to him,
the compensation paid to his legal, technical, stenographic, and
clerical assistants, the cost of printing his reports, and all other
proper expenses, including travel expenses, shall be charged
against and be borne by the parties in such proportion as the
Court may hereafter direct. [For earlier order herein, see 530
U. S. 1201.]

No. 99–1571. TrafFix Devices, Inc. v. Marketing Dis-
plays, Inc. C. A. 6th Cir. [Certiorari granted, 530 U. S. 1260.]
Motion of the parties for leave to file Volume II of the Joint
Appendix under seal granted.

No. 00–62. CSU, L. L. C. v. Xerox Corp. C. A. Fed. Cir.
The Solicitor General is invited to file a brief in this case express-
ing the views of the United States.

No. 00–5560. Collier v. Illinois Department of Human
Rights. C. A. 7th Cir.;

No. 00–5608. Davidian v. O’Mara et al. C. A. 6th Cir.;
No. 00–5615. Ray v. Houston Community College. C. A.

5th Cir.;
No. 00–5733. Do-Nguyen v. Clinton, President of the

United States, et al. C. A. 9th Cir.; and
No. 00–5964. Weaver v. School Board of Leon County,

Florida. Sup. Ct. Fla. Motions of petitioners for leave to pro-
ceed in forma pauperis denied. Petitioners are allowed until
October 31, 2000, within which to pay the docketing fee required
by Rule 38(a) and to submit petitions in compliance with Rule
33.1 of the Rules of this Court.
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No. 00–6041. In re Brown;
No. 00–6102. In re Avalos; and
No. 00–6211. In re Veasey. Petitions for writs of habeas

corpus denied.

No. 00–5498. In re Meeks;
No. 00–5550. In re Parker; and
No. 00–5870. In re Grover. Petitions for writs of manda-

mus denied.

No. 00–5609. In re Davis. Petition for writ of prohibition
denied.

Certiorari Granted

No. 99–1994. Nevada et al. v. Hicks et al. C. A. 9th Cir.
Certiorari granted. Reported below: 196 F. 3d 1020.

No. 99–2036. Good News Club et al. v. Milford Central
School. C. A. 2d Cir. Certiorari granted. Reported below:
202 F. 3d 502.

No. 99–2047. Palazzolo v. Rhode Island et al. Sup. Ct.
R. I. Certiorari granted. Reported below: 746 A. 2d 707.

No. 00–191. Federal Election Commission v. Colorado
Republican Federal Campaign Committee. C. A. 10th Cir.
Certiorari granted. Reported below: 213 F. 3d 1221.

No. 99–1884. Lackawanna County District Attorney
et al. v. Coss. C. A. 3d Cir. Motion of respondent for leave to
proceed in forma pauperis granted. Certiorari granted. Re-
ported below: 204 F. 3d 453.

No. 99–2035. Cooper Industries, Inc. v. Leatherman Tool
Group, Inc. C. A. 9th Cir. Certiorari granted limited to the
following question: “What is the standard of review of a trial
court’s ruling on a challenge to the constitutionality of a punitive
damage award?” Reported below: 205 F. 3d 1351.

No. 99–7791. Zadvydas v. Davis et al. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, case consolidated with No. 00–38, Reno, Attor-
ney General, et al. v. Kim Ho Ma, immediately infra, and a
total of one hour allotted for oral argument. Reported below:
185 F. 3d 279.
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No. 00–38. Reno, Attorney General, et al. v. Kim Ho Ma.
C. A. 9th Cir. Motion of Washington Legal Foundation et al. for
leave to file a brief as amici curiae granted. Motion of respond-
ent for leave to proceed in forma pauperis granted. Certiorari
granted, case consolidated with No. 99–7791, Zadvydas v. Davis
et al., immediately supra, and a total of one hour allotted for oral
argument. Reported below: 208 F. 3d 815.

No. 00–152. Bradshaw, Labor Commissioner of Califor-
nia, et al. v. G & G Fire Sprinklers, Inc. C. A. 9th Cir.
Motion of Port of Oakland et al. for leave to file a brief as amici
curiae granted. Certiorari granted. Reported below: 204 F. 3d
941.

Certiorari Denied

No. 99–1916. Landry v. Federal Deposit Insurance Cor-
poration. C. A. D. C. Cir. Certiorari denied. Reported below:
204 F. 3d 1125.

No. 99–1932. Sauvage v. Immigration and Naturalization
Service. C. A. 9th Cir. Certiorari denied. Reported below:
199 F. 3d 1333.

No. 99–1952. Alabama et al. v. Department of Energy
et al. C. A. 10th Cir. Certiorari denied. Reported below: 206
F. 3d 1345.

No. 99–1963. Florida v. Shadler. Sup. Ct. Fla. Certiorari
denied. Reported below: 761 So. 2d 279.

No. 99–1975. Casey v. Rhoades et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 196 F. 3d 592.

No. 99–1980. NextWave Personal Communications, Inc. v.
Federal Communications Commission. C. A. 2d Cir. Certio-
rari denied. Reported below: 200 F. 3d 43.

No. 99–1988. Connecticut v. Donahue. Sup. Ct. Conn.
Certiorari denied. Reported below: 251 Conn. 636, 742 A. 2d 775.

No. 99–2037. Woodhawk Club Condominium Owners Assn.
et al. v. City of Mayfield Heights et al. C. A. 6th Cir.
Certiorari denied. Reported below: 205 F. 3d 1339.
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No. 99–2068. Collectibles, Inc., dba Collectables Rec-
ords v. Brown et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 201 F. 3d 654.

No. 99–2082. Lechuga v. Perryman. C. A. 7th Cir. Certio-
rari denied.

No. 99–6774. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 187 F. 3d 631.

No. 99–9549. Arellano-Beruman v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 210 F. 3d 368.

No. 99–9553. Muniz-Juarez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 210 F. 3d 367.

No. 99–9579. Villarreal-Palos v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 210 F. 3d 366.

No. 99–9591. Duran-Guevara v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 209 F. 3d 720.

No. 99–9609. Chaidez-Orantes v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 210 F. 3d 367.

No. 99–9626. Campos-De Santiago v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 210 F. 3d 369.

No. 99–9674. Thompson v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 198 F. 3d 261.

No. 99–9747. Moody v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 206 F. 3d 609.

No. 99–9814. Dusenbery v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 201 F. 3d 763.

No. 99–9890. Jones v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 211 F. 3d 124.

No. 99–9905. Rios-Quintero v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 204 F. 3d 214.

No. 99–9973. Moates v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 598.
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No. 99–10048. Muela Solis v. Wyoming. Dist. Ct. Wyo.,
Weston County. Certiorari denied.

No. 99–10098. Pena v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 00–28. L. B. Simmons Energy, Inc., dba Rocket Oil
Co., et al. v. Koch Industries, Inc., et al.; and

No. 00–175. Koch et al. v. Koch Industries, Inc., et al.
C. A. 10th Cir. Certiorari denied. Reported below: 203 F. 3d
1202.

No. 00–29. Marcum v. Apfel, Commissioner of Social Se-
curity. C. A. 6th Cir. Certiorari denied. Reported below: 205
F. 3d 1341.

No. 00–41. M. J. B. v. V. C. Sup. Ct. N. J. Certiorari denied.
Reported below: 163 N. J. 200, 748 A. 2d 539.

No. 00–52. Gold Kist Inc. et al. v. Hooper et al. C. A.
11th Cir. Certiorari denied. Reported below: 209 F. 3d 723.

No. 00–66. Madray et al. v. Publix Supermarkets, Inc.
C. A. 11th Cir. Certiorari denied. Reported below: 208 F. 3d
1290.

No. 00–67. Michaels, Executor of the Estates of Popo-
witz et al., Deceased v. Avitech, Inc., aka Harger Aviation.
C. A. 5th Cir. Certiorari denied. Reported below: 202 F. 3d 746.

No. 00–70. Camper v. Federal Express Corp. C. A. 6th
Cir. Certiorari denied. Reported below: 211 F. 3d 1268.

No. 00–147. Akins v. Minnesota. Ct. App. Minn. Certio-
rari denied.

No. 00–163. Troy v. Pierce County, Washington. Ct. App.
Wash. Certiorari denied. Reported below: 97 Wash. App. 1049.

No. 00–165. James v. Newsweek, Inc. C. A. 2d Cir. Certio-
rari denied. Reported below: 213 F. 3d 626.

No. 00–166. McNaspy v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied.

No. 00–167. EMC Corp. v. Braitsch. C. A. 4th Cir. Certio-
rari denied. Reported below: 210 F. 3d 360.



531ORD Unit: $PT1 [05-01-02 10:53:24] PGT: ORD1BV (Bound Volume)

927ORDERS

October 10, 2000531 U. S.

No. 00–168. Chemical & Allied Product Workers Union,
Local 20, AFL–CIO v. Jays Foods, L. L. C. C. A. 7th Cir.
Certiorari denied. Reported below: 208 F. 3d 610.

No. 00–169. Davis v. Florida Power & Light Co. C. A.
11th Cir. Certiorari denied. Reported below: 205 F. 3d 1301.

No. 00–171. Lawrence v. Curators of the University of
Missouri. C. A. 8th Cir. Certiorari denied. Reported below:
204 F. 3d 807.

No. 00–173. LaFlamme v. Essex Junction School District.
Sup. Ct. Vt. Certiorari denied. Reported below: 170 Vt. 475,
750 A. 2d 993.

No. 00–176. Apel et al. v. Canary. C. A. 6th Cir. Certio-
rari denied. Reported below: 211 F. 3d 324.

No. 00–179. Southeastern Fertility Center v. Aetna
Casualty & Surety Co. C. A. 4th Cir. Certiorari denied.
Reported below: 205 F. 3d 1334.

No. 00–181. Wood v. Prudential Insurance Company of
America et al. C. A. 3d Cir. Certiorari denied. Reported
below: 207 F. 3d 674.

No. 00–190. Flick v. Liberty Mutual Fire Insurance Co.
C. A. 9th Cir. Certiorari denied. Reported below: 205 F. 3d 386.

No. 00–205. Johnson, Commissioner of Revenue of Ten-
nessee v. J. C. Penney National Bank. Ct. App. Tenn. Cer-
tiorari denied. Reported below: 19 S. W. 3d 831.

No. 00–207. Wasson v. Sonoma County Junior College
District et al. C. A. 9th Cir. Certiorari denied. Reported
below: 203 F. 3d 659.

No. 00–208. DeGennaro v. Furr. C. A. 11th Cir. Certio-
rari denied. Reported below: 203 F. 3d 840.

No. 00–210. Berg v. State Bar of California. Sup. Ct.
Cal. Certiorari denied.

No. 00–212. Schmitt Industries, Inc. v. Balance Dynam-
ics Corp. C. A. 6th Cir. Certiorari denied. Reported below:
204 F. 3d 683.
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No. 00–213. Sparkes v. Bicycle Club Casino et al. C. A.
9th Cir. Certiorari denied. Reported below: 213 F. 3d 643.

No. 00–215. Sutton v. Sutton et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 216 F. 3d 1077.

No. 00–217. Lieber v. Caddo Levee District Board of
Commissioners et al. Ct. App. La., 2d Cir. Certiorari denied.
Reported below: 748 So. 2d 587.

No. 00–218. Klein et al., dba Village Expressmart v.
California Department of Alcoholic Beverage Control
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 00–223. Burnett v. Tyco Corp. et al. C. A. 6th Cir.
Certiorari denied. Reported below: 203 F. 3d 980.

No. 00–229. GNC Franchising, Inc. v. Jones. C. A. 9th Cir.
Certiorari denied. Reported below: 211 F. 3d 495.

No. 00–231. Handicomp, Inc. v. United States Golf Assn.
C. A. 3d Cir. Certiorari denied.

No. 00–232. Felis v. Vermont. C. A. 2d Cir. Certiorari de-
nied. Reported below: 208 F. 3d 202.

No. 00–235. Giordano v. Ridge, Governor of Pennsylva-
nia, et al. Sup. Ct. Pa. Certiorari denied. Reported below:
562 Pa. 154, 753 A. 2d 1277.

No. 00–240. Lane et al. v. Hughes Aircraft Co. Sup. Ct.
Cal. Certiorari denied. Reported below: 22 Cal. 4th 405, 993
P. 2d 388.

No. 00–241. Perry v. Barnard et al. C. A. 7th Cir. Cer-
tiorari denied.

No. 00–244. Russo, dba Jay Brokers v. Department of
Agriculture. C. A. 2d Cir. Certiorari denied. Reported
below: 199 F. 3d 1323.

No. 00–250. Spraggins-Gully v. Chicago School Reform
Board of Trustees. C. A. 7th Cir. Certiorari denied. Re-
ported below: 210 F. 3d 376.

No. 00–251. Kilgroe v. Pacific Maritime Assn. et al.
C. A. 9th Cir. Certiorari denied. Reported below: 208 F. 3d 221.
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No. 00–257. McDonald v. Tennessee. Sup. Ct. Tenn. Cer-
tiorari denied.

No. 00–266. Austin v. Hanover Insurance Co. et al.
C. A. 2d Cir. Certiorari denied.

No. 00–271. General Dynamics Corp. v. Williamson et al.
C. A. 9th Cir. Certiorari denied. Reported below: 208 F. 3d
1144.

No. 00–272. Liverman v. Hyde et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1352.

No. 00–274. Lowry, Individually and as Guardian ad
Litem of Lowry, a Minor v. McDonnell-Douglas Corp.
C. A. 8th Cir. Certiorari denied. Reported below: 211 F. 3d 457.

No. 00–284. Alikhani v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 200 F. 3d 732.

No. 00–290. Wyshak v. State Bar of California. Sup. Ct.
Cal. Certiorari denied.

No. 00–291. Small Business Assistance Corp. v. Clear
Channel Broadcasting, Inc., et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 210 F. 3d 278.

No. 00–293. Vinson et al. v. United States District
Court for the Northern District of Mississippi. C. A. 5th
Cir. Certiorari denied.

No. 00–294. Bonner v. Texas. Ct. App. Tex., 1st Dist. Cer-
tiorari denied.

No. 00–295. Siddiqui v. Northern Telecom, Inc. C. A. 4th
Cir. Certiorari denied.

No. 00–296. Kallembach v. Bechtolt, dba President,
Village of South Wayne, et al. C. A. 8th Cir. Certiorari
denied.

No. 00–300. Soldiers of Jesus Christ, Inc. v. Labor and
Industry Review Commission et al. Ct. App. Wis. Certio-
rari denied. Reported below: 231 Wis. 2d 721, 605 N. W. 2d 664.

No. 00–304. Cammarano v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 214 F. 3d 1354.
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No. 00–311. Saunders v. Hastert et al. C. A. 5th Cir.
Certiorari denied. Reported below: 220 F. 3d 587.

No. 00–315. Ratelle, Warden, et al. v. Protopappas.
C. A. 9th Cir. Certiorari denied. Reported below: 225 F. 3d 663.

No. 00–319. Schottler v. Wisconsin et al. C. A. 7th Cir.
Certiorari denied. Reported below: 221 F. 3d 1339.

No. 00–321. Tao Wang v. William Beaumont Hospital.
C. A. 6th Cir. Certiorari denied.

No. 00–332. Hughley v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 216 F. 3d 1074.

No. 00–334. Soo Line Railroad Co. v. Walker. C. A. 7th
Cir. Certiorari denied. Reported below: 208 F. 3d 581.

No. 00–336. Hickman v. Baesel et al. Ct. App. Cal., 1st
App. Dist. Certiorari denied.

No. 00–355. McCranie v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 212 F. 3d 595.

No. 00–363. Cerrato Solano et al. v. Gulf King 55, Inc.,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 212
F. 3d 902.

No. 00–369. Lanier v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 220 F. 3d 833.

No. 00–374. Abrams v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1325.

No. 00–378. Johnson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–397. Group Data Services, Inc. v. Linton et al.
C. A. 11th Cir. Certiorari denied. Reported below: 211 F. 3d
601.

No. 00–5053. Emerson v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 189 Ill. 2d 436, 727 N. E. 2d 302.

No. 00–5084. Moore v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 189 Ill. 2d 521, 727 N. E. 2d 348.
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No. 00–5089. Belzel v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 636.

No. 00–5113. Presley v. Alabama. Sup. Ct. Ala. Certio-
rari denied. Reported below: 770 So. 2d 143.

No. 00–5188. Anthony v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 208 F. 3d 577.

No. 00–5247. Payne v. Shumake et al. Ct. App. Tenn.
Certiorari denied.

No. 00–5440. Rhodes v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 00–5448. Jackan v. New York State Department of
Labor. C. A. 2d Cir. Certiorari denied. Reported below: 205
F. 3d 562.

No. 00–5451. Jennings v. Price, Warden, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 225 F. 3d 649.

No. 00–5452. Jones v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 211 F. 3d 593.

No. 00–5456. Wells v. St. Vincent’s Hospital. Ct. App.
N. Y. Certiorari denied. Reported below: 95 N. Y. 2d 825, 734
N. E. 2d 762.

No. 00–5463. Mahoney v. Saunders. C. A. 4th Cir. Certio-
rari denied. Reported below: 208 F. 3d 209.

No. 00–5473. Negron v. Ray, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 215 F. 3d 1337.

No. 00–5474. Reed v. Bennett et al. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–5479. McKenzie v. Hall, Superintendent, Santiam
Correctional Institution. Sup. Ct. Ore. Certiorari denied.

No. 00–5488. Colon v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.
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No. 00–5491. Cothrum v. Hargett, Warden. C. A. 10th
Cir. Certiorari denied. Reported below: 208 F. 3d 225.

No. 00–5492. Dhoruba v. Morton, Administrator, New
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 00–5493. Peterson v. Florida. Sup. Ct. Fla. Certio-
rari denied.

No. 00–5494. Syvertson v. Conmy, Judge, United States
District Court for the District of North Dakota, et al.
C. A. 8th Cir. Certiorari denied.

No. 00–5495. Smith et al. v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 305 Ill. App. 3d 1108, 756
N. E. 2d 487.

No. 00–5496. Ellis v. Baker et al. App. Ct. Ill., 5th Dist.
Certiorari denied.

No. 00–5500. Creggett v. Ford Motor Co. et al. C. A.
6th Cir. Certiorari denied. Reported below: 208 F. 3d 212.

No. 00–5504. Vasquez v. Texas. Ct. App. Tex., 1st Dist.
Certiorari denied.

No. 00–5515. Jackson v. Jones, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 00–5517. Menillo v. Hobbs, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 208 F. 3d 1013.

No. 00–5520. Alford v. Jet-Ebony Magazine et al. C. A.
2d Cir. Certiorari denied.

No. 00–5523. Williams v. Waters, Warden. C. A. 11th Cir.
Certiorari denied.

No. 00–5524. Rodenborn v. Newland, Warden. C. A. 9th
Cir. Certiorari denied.

No. 00–5531. Thomas v. Miller. C. A. 11th Cir. Certiorari
denied. Reported below: 198 F. 3d 263.

No. 00–5533. Fowler v. Gibson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 200 F. 3d 1302.
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No. 00–5539. Starks v. Kapture, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5543. Heartley v. Terhune, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.

No. 00–5549. Onifer v. Tyszkiewicz, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 208 F. 3d 214.

No. 00–5554. Samra v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 771 So. 2d 1122.

No. 00–5555. Magee v. Ayers, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–5557. Ramos v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–5558. Stewart v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 213 F. 3d 632.

No. 00–5559. Standard v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5561. Freeman v. County of Bexar et al. C. A.
5th Cir. Certiorari denied. Reported below: 210 F. 3d 550.

No. 00–5563. Abdul-Mateen v. Hofbauer, Warden. C. A.
6th Cir. Certiorari denied. Reported below: 215 F. 3d 1325.

No. 00–5570. Weaver v. School Board of Leon County,
Florida. C. A. 11th Cir. Certiorari denied. Reported below:
212 F. 3d 600.

No. 00–5571. Barrascout v. Harris, Warden. C. A. 9th
Cir. Certiorari denied.

No. 00–5573. Brown v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 218 F. 3d 744.

No. 00–5576. Al-Hakim, aka Harris v. Butner et al.
C. A. 11th Cir. Certiorari denied.
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No. 00–5577. Alcindor v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–5579. Brice v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 00–5580. Harrison v. Pinellas County Commissioners
et al. C. A. 11th Cir. Certiorari denied.

No. 00–5583. Hood v. Shaw et al. C. A. 5th Cir. Certiorari
denied. Reported below: 210 F. 3d 366.

No. 00–5593. Johnson v. Burke, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5601. Alford v. Epic Records et al. C. A. 2d Cir.
Certiorari denied.

No. 00–5602. Alford v. Ross et al. C. A. 2d Cir. Certio-
rari denied.

No. 00–5607. Ogilvie v. Lewis, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 00–5618. Denman v. Tessmer, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5621. Wootten v. Vermont. Sup. Ct. Vt. Certiorari
denied. Reported below: 170 Vt. 485, 756 A. 2d 1222.

No. 00–5623. Salgado Martinez v. Arizona. Sup. Ct. Ariz.
Certiorari denied. Reported below: 196 Ariz. 451, 999 P. 2d 795.

No. 00–5625. Henderson v. Tennessee. Sup. Ct. Tenn.
Certiorari denied. Reported below: 24 S. W. 3d 307.

No. 00–5626. Anthony v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 776 So. 2d 376.

No. 00–5628. Claiborne v. Roe, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–5633. Bannister v. Deville et al. C. A. 5th Cir.
Certiorari denied. Reported below: 211 F. 3d 593.

No. 00–5652. Carruthers v. Georgia. Sup. Ct. Ga. Certio-
rari denied. Reported below: 272 Ga. 306, 528 S. E. 2d 217.
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No. 00–5653. Powell v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 995 P. 2d 510.

No. 00–5661. Haynes et vir v. Johnson. Ct. App. N. Y.
Certiorari denied. Reported below: 95 N. Y. 2d 790, 733 N. E.
2d 228.

No. 00–5667. Koger v. Bowen, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–5669. Sanders v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5694. Flournoy v. Johnson, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 00–5695. Harman v. Tate, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5714. Daniels v. Callahan et al. C. A. 6th Cir.
Certiorari denied. Reported below: 211 F. 3d 1268.

No. 00–5717. Johnson v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 22 S. W. 3d 183.

No. 00–5718. Mayberry v. Mascher, Warden. C. A. 8th
Cir. Certiorari denied.

No. 00–5721. Torres v. Irvin, Superintendent, Wende
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 00–5726. Dinsio v. Johns et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 208 F. 3d 208.

No. 00–5732. Edmonds v. Clarkson, Judge, Circuit Court
of Virginia, City of Norfolk, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 210 F. 3d 361.

No. 00–5740. Nelson v. United States. C. A. 4th Cir.
Certiorari denied.

No. 00–5750. Cockroft v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 00–5753. Blas De La Cerda v. Johnson, Director,
Texas Department of Criminal Justice, Institutional Di-
vision. C. A. 5th Cir. Certiorari denied.

No. 00–5770. Houston v. Greiner, Superintendent, Sing
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied.
Reported below: 174 F. 3d 287.

No. 00–5798. Storey v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.

No. 00–5814. Jackson v. Frank, Deputy Superintendent/
Facility Management, State Correctional Institution at
Cresson, et al. C. A. 3d Cir. Certiorari denied.

No. 00–5816. Ruiz-Alvarez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 211 F. 3d 1181.

No. 00–5831. Elder v. Brigano, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5835. Marroquin v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 215 F. 3d 1338.

No. 00–5837. Griffin v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 203 F. 3d 823.

No. 00–5843. Jones v. Roe, Warden, et al. C. A. 9th Cir.
Certiorari denied.

No. 00–5845. Trobaugh v. Hawk Sawyer, Director, Fed-
eral Bureau of Prisons, et al. C. A. 8th Cir. Certiorari
denied. Reported below: 221 F. 3d 1344.

No. 00–5853. Estes v. Texas. Ct. App. Tex., 5th Dist. Cer-
tiorari denied.

No. 00–5857. Spence v. Husz et al. Ct. App. Wis. Certio-
rari denied. Reported below: 234 Wis. 2d 151, 610 N. W. 2d 512.

No. 00–5861. Houser v. Armstrong et al. C. A. 5th Cir.
Certiorari denied. Reported below: 213 F. 3d 636.

No. 00–5876. Harrison v. Dodrill, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1318.
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No. 00–5877. Haynes v. Apfel, Commissioner of Social
Security. C. A. 8th Cir. Certiorari denied. Reported below:
205 F. 3d 1346.

No. 00–5882. Couch v. Boone, Warden. C. A. 11th Cir.
Certiorari denied.

No. 00–5885. Dereyna v. Louisiana. Ct. App. La., 5th Cir.
Certiorari denied. Reported below: 750 So. 2d 215.

No. 00–5901. Abu Mezer v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 214 F. 3d 111.

No. 00–5903. Saucedo Calderon v. Dugan. C. A. 9th Cir.
Certiorari denied.

No. 00–5908. Patterson v. Lamarque, Warden. C. A. 9th
Cir. Certiorari denied.

No. 00–5913. Certain v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 229 F. 3d 1154.

No. 00–5914. Caporasso v. French, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 215 F. 3d 1317.

No. 00–5917. Fowler v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 199 F. 3d 1326.

No. 00–5918. Fowler v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 216 F. 3d 1080.

No. 00–5925. Moon v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5928. Allen v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5933. Conine v. Florida. Dist. Ct. App. Fla., 1st
Dist. Certiorari denied. Reported below: 752 So. 2d 4.

No. 00–5951. Ramos-Martinez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 225 F. 3d 665.
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No. 00–5952. Stiles v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 00–5959. Nevarez v. Nevada Supreme Court et al.
C. A. 9th Cir. Certiorari denied.

No. 00–5974. Reaves v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 207.

No. 00–5981. Pollani v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 218 F. 3d 743.

No. 00–5986. Young v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 843.

No. 00–5987. Lahens v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–5990. Miller v. Kemna, Superintendent, Cross-
roads Correctional Center, et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 207 F. 3d 1096.

No. 00–5991. Pierson v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–5994. Moore v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 232 F. 3d 898.

No. 00–5995. Fox v. Ward, Warden. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 200 F. 3d 1286.

No. 00–6006. Pfeiferling v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 208 F. 3d 219.

No. 00–6008. Shea v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 848.

No. 00–6012. Verduzco-Mendoza v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 229 F. 3d 1161.

No. 00–6014. Roudebush v. Morgan, Warden. C. A. 6th
Cir. Certiorari denied.

No. 00–6021. King v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1338.

No. 00–6022. Chavez-Nunez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 168 F. 3d 502.
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No. 00–6023. Escobedo-Romero v. United States. C. A.
8th Cir. Certiorari denied. Reported below: 214 F. 3d 967.

No. 00–6028. Rantin v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 651.

No. 00–6035. Alvarez-Roman v. United States. C. A. 11th
Cir. Certiorari denied.

No. 00–6039. Daniels v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 210 F. 3d 393.

No. 00–6043. Tse v. Gunja, Warden, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1321.

No. 00–6053. Perez-Suaso v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 210 F. 3d 363.

No. 00–6060. Gonzalez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 210 F. 3d 386.

No. 00–6064. Probel v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 214 F. 3d 1285.

No. 00–6071. Evans v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 660.

No. 00–6072. Furedi v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–6075. Wilson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 214 F. 3d 1355.

No. 00–6087. Ibarra-Sandoval v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 216 F. 3d 1079.

No. 00–6110. Strong v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 235 Wis. 2d 379, 611 N. W. 2d 457.

No. 00–6122. Albanese v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 225 F. 3d 651.

No. 00–6135. Gibson v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 218.

No. 00–6148. Orange v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 215 F. 3d 1338.
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No. 99–1976. Gibson, Warden, et al. v. Hogan. C. A. 10th
Cir. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 197 F. 3d
1297.

No. 00–228. Bagley, Warden v. White. C. A. 6th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 201 F. 3d 743.

No. 00–197. Tsu et ux. v. Vos et al. C. A. 9th Cir. Certio-
rari denied. Justice Breyer took no part in the consideration
or decision of this petition. Reported below: 217 F. 3d 846.

No. 00–209. Volkswagen of America, Inc. v. Sperling et
al. Sup. Ct. Tex. Motion of Product Liability Advisory Council,
Inc., for leave to file a brief as amicus curiae granted. Certiorari
denied. Reported below: 22 S. W. 3d 462.

No. 00–5686. Jackson v. Booker et al. C. A. 5th Cir. Cer-
tiorari before judgment denied.

Rehearing Denied

No. 99–8422. Miller v. Davis-Morrell, Warden, 529 U. S.
1076;

No. 99–8751. In re Harris, 529 U. S. 1129; and
No. 99–9538. Watson v. Southwestern Bell Telephone

Co., 530 U. S. 1280. Petitions for rehearing denied.

No. 99–339. Hollander v. American Cyanamid Co., 528
U. S. 965 and 1107. Motion of petitioner for leave to file second
petition for rehearing denied.

No. 99–8339. Rajkovic v. Immigration and Naturalization
Service, 529 U. S. 1075. Motion of petitioner for leave to file
petition for rehearing denied.

October 16, 2000
Affirmed on Appeal

No. 99–2062. Alexander et al. v. Mineta, Secretary of
Commerce, et al. Affirmed on appeal from D. C. D. C. Jus-
tice Stevens would note probable jurisdiction and set case for
oral argument. Reported below: 90 F. Supp. 2d 35.
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No. 00–97. Adams et al. v. Clinton, President of the
United States, et al. Affirmed on appeal from D. C. D. C.
Justice Stevens would dismiss the appeal. Reported below: 90
F. Supp. 2d 35.

Certiorari Granted—Vacated and Remanded

No. 99–9743. Garrott v. United States. C. A. 7th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Slack v. McDaniel,
529 U. S. 473 (2000).

No. 99–10024. Hester v. United States. C. A. 11th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 199 F. 3d 1287.

No. 00–5198. Smith v. United States. C. A. 7th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 215 F. 3d 1331.

Certiorari Dismissed

No. 00–5613. Renoir v. Chris et al. C. A. 4th Cir. Motion
of petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 00–5765. Vargas v. Ray, Chairman, Georgia Board of
Pardons and Paroles, et al. Super. Ct. Fulton County, Ga.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.

Miscellaneous Orders

No. 00M27. Baker v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division; and

No. 00M28. McGlone v. Outgamie County, Wisconsin.
Motions to direct the Clerk to file petitions for writs of certiorari
out of time denied.

No. 128, Orig. Alaska v. United States. It is ordered that
Gregory E. Maggs, Esq., of Washington, D. C., be appointed as
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Special Master in this case with authority to fix the time and
conditions for the filing of additional pleadings and to direct sub-
sequent proceedings, and with authority to summon witnesses,
issue subpoenas, and take such evidence as may be introduced
and such as he may deem it necessary to call for. The Special
Master is directed to submit such reports as he may deem
appropriate.

The compensation of the Special Master, the allowances to him,
the compensation paid to his legal, technical, stenographic, and
clerical assistants, the cost of printing his reports, and all other
proper expenses, including travel expenses, shall be charged
against and be borne by the parties in such proportion as the
Court may hereafter direct. [For earlier order herein, see 530
U. S. 1228.]

No. 131, Orig. Southeast Interstate Low-Level Radioac-
tive Waste Management Commission v. North Carolina.
The Solicitor General is invited to file a brief in this case express-
ing the views of the United States.

No. 99–1257. Browner, Administrator of Environmental
Protection Agency, et al. v. American Trucking Assns.,
Inc., et al. C. A. D. C. Cir. [Certiorari granted, 529 U. S. 1129.]
Motion of respondents Ohio et al. for divided argument granted.

No. 99–1379. Circuit City Stores, Inc. v. Adams. C. A. 9th
Cir. [Certiorari granted, 529 U. S. 1129.] Motion of the Solicitor
General to participate in oral argument as amicus curiae and for
divided argument denied.

No. 99–1529. Egelhoff v. Egelhoff, a Minor, By and
Through Her Natural Parent, Breiner, et al. Sup. Ct.
Wash. [Certiorari granted, 530 U. S. 1242.] Motion of the Solici-
tor General for leave to participate in oral argument as amicus
curiae and for divided argument granted.

No. 00–249. Atlantic Richfield Co. et al. v. Union Oil
Company of California. C. A. Fed. Cir. The Solicitor General
is invited to file a brief in this case expressing the views of the
United States.

No. 00–6245. In re Alexander; and
No. 00–6263. In re Mouzon. Petitions for writs of habeas

corpus denied.
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No. 00–283. In re Meredith;
No. 00–5679. In re Harmon et al.; and
No. 00–5764. In re Livshits. Petitions for writs of manda-

mus denied.

Certiorari Granted

No. 00–203. United States v. Cleveland Indians Base-
ball Co. C. A. 6th Cir. Certiorari granted. Reported below:
215 F. 3d 1325.

No. 99–1978. United States v. Hatter, Judge, United
States District Court for the Central District of Cali-
fornia, et al. C. A. Fed. Cir. Certiorari granted. Justice
Stevens and Justice O’Connor took no part in the consider-
ation or decision of this petition. Reported below: 203 F. 3d 795.

Certiorari Denied

No. 99–9003. Harrison v. United States. Ct. App. D. C.
Certiorari denied.

No. 99–9614. Ward v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 99–9627. Cook v. Missouri. Ct. App. Mo., Western Dist.
Certiorari denied. Reported below: 5 S. W. 3d 572.

No. 99–9712. Joseph v. United States. C. A. 11th Cir.
Certiorari denied.

No. 99–9840. Hood v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 183 F. 3d 744.

No. 99–10028. Marshall v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 207 F. 3d 662.

No. 99–10054. Mann v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 599.

No. 00–61. T. E. G. /L. V. I. Environmental Services, Inc.
v. National Labor Relations Board. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 196.

No. 00–93. International Union of Operating Engi-
neers, Local Union No. 12 v. CalMat Co. et al. C. A. 9th
Cir. Certiorari denied. Reported below: 211 F. 3d 1272.
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No. 00–219. Concho Residential Service, Inc. v. MHMR
Services for the Concho Valley, aka Concho Valley Cen-
ter for Human Advancement, et al. Ct. App. Tex., 3d Dist.
Certiorari denied.

No. 00–226. Bonds v. Milwaukee County et al. C. A. 7th
Cir. Certiorari denied. Reported below: 207 F. 3d 969.

No. 00–252. Exxon Mobil Corp. v. Kellogg Co. C. A. 6th
Cir. Certiorari denied. Reported below: 209 F. 3d 562.

No. 00–254. Sundquist, Governor of Tennessee, et al. v.
Rural West Tennessee African-American Affairs Coun-
cil, Inc., et al. C. A. 6th Cir. Certiorari denied. Reported
below: 209 F. 3d 835.

No. 00–255. Tuan Van Tran v. Lindsey, Warden. C. A.
9th Cir. Certiorari denied. Reported below: 212 F. 3d 1143.

No. 00–264. Levine v. Hauppauge Public Schools et al.
C. A. 2d Cir. Certiorari denied. Reported below: 208 F. 3d 203.

No. 00–267. Ashley v. Blue Cross and Blue Shield of
Michigan. C. A. 6th Cir. Certiorari denied. Reported below:
225 F. 3d 658.

No. 00–269. Thrift v. Thrift et al. Sup. Ct. Miss. Certio-
rari denied. Reported below: 760 So. 2d 732.

No. 00–273. MacDonald et al. v. Plempel et al. Super.
Ct. N. J., App. Div. Certiorari denied.

No. 00–275. Lara et al. v. Cinemark USA, Inc. C. A. 5th
Cir. Certiorari denied. Reported below: 207 F. 3d 783.

No. 00–280. Alikhani et al. v. United Technologies Corp.
et al. C. A. 11th Cir. Certiorari denied. Reported below: 208
F. 3d 1010.

No. 00–308. Vinson v. Mississippi Real Estate Appraisal
Licensing Board. Sup. Ct. Miss. Certiorari denied.

No. 00–324. Aziz v. Rambo, Chief Judge, United States
District Court for the Middle District of Pennsylvania.
C. A. 3d Cir. Certiorari denied. Reported below: 205 F. 3d 1328.
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No. 00–340. White v. Regents of the University of Cali-
fornia et al. Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 00–350. Ming-Chiang Li v. Montgomery et al. C. A.
D. C. Cir. Certiorari denied. Reported below: 221 F. 3d 196.

No. 00–351. Ming-Chiang Li v. Danzig, Secretary of the
Navy, et al. C. A. 4th Cir. Certiorari denied. Reported
below: 215 F. 3d 1319.

No. 00–357. Reynolds v. New York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 269
App. Div. 2d 735, 704 N. Y. S. 2d 398.

No. 00–385. Stuber v. Kansas. Ct. App. Kan. Certiorari
denied. Reported below: 27 Kan. App. 2d 160, 1 P. 3d 333.

No. 00–388. Fokker Services B. V. v. Northrop Grumman
Corp. et al. Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 00–410. Henson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 131.

No. 00–414. Wilson v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 216 F. 3d 1074.

No. 00–435. Ospina v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 00–439. Aquino v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 216 F. 3d 1073.

No. 00–5006. Murray v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 00–5067. Hunt v. McDade, Superintendent, Harnett
Correctional Institution, et al. C. A. 4th Cir. Certiorari
denied. Reported below: 205 F. 3d 1333.

No. 00–5226. Etheridge v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 209 F. 3d 718.

No. 00–5597. Rodriguez Reyna v. Stewart et al. C. A.
5th Cir. Certiorari denied. Reported below: 213 F. 3d 638.



531ORD Unit: $PT1 [05-01-02 10:53:25] PGT: ORD1BV (Bound Volume)

946 OCTOBER TERM, 2000

October 16, 2000 531 U. S.

No. 00–5611. Richardson v. Stalder et al. C. A. 5th Cir.
Certiorari denied. Reported below: 220 F. 3d 585.

No. 00–5612. Rodriguez v. Irvin, Superintendent, Wende
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 00–5629. Patterson v. New York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 265
App. Div. 2d 843, 696 N. Y. S. 2d 720.

No. 00–5632. Hoffman v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 768 So. 2d 542.

No. 00–5635. Hughey v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 339 S. C. 439, 529 S. E. 2d 721.

No. 00–5636. Harris v. Superior Court of California,
County of Los Angeles. Ct. App. Cal., 2d App. Dist. Certio-
rari denied.

No. 00–5640. Smith v. Sikes, Warden. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–5643. Fels v. Ireton et al. C. A. 7th Cir. Certio-
rari denied.

No. 00–5647. Freeman v. Page, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 208 F. 3d 572.

No. 00–5649. Retzlaff v. Texas Department of Protec-
tive and Regulatory Services. Ct. App. Tex., 3d Dist. Cer-
tiorari denied.

No. 00–5658. Goddard v. Kentucky Department of Cor-
rections et al. C. A. 6th Cir. Certiorari denied. Reported
below: 205 F. 3d 1340.

No. 00–5659. Elliott v. Brigano, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 202 F. 3d 268.

No. 00–5660. Green v. Suthers, Director, Colorado De-
partment of Corrections, et al. C. A. 10th Cir. Certiorari
denied. Reported below: 208 F. 3d 226.

No. 00–5662. Glaze v. Sanders, Warden, et al. C. A. 11th
Cir. Certiorari denied. Reported below: 211 F. 3d 129.
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No. 00–5664. In re Bonner. Sup. Ct. Cal. Certiorari
denied.

No. 00–5665. Nonahal v. Marquette University et al.
C. A. 7th Cir. Certiorari denied.

No. 00–5670. Straughter v. United States. C. A. 6th Cir.
Certiorari denied.

No. 00–5671. Sakarias v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 22 Cal. 4th 596, 995 P. 2d 152.

No. 00–5674. Wash v. Rout et al. C. A. 6th Cir. Certiorari
denied. Reported below: 215 F. 3d 1328.

No. 00–5675. McCormick, aka Wright v. Texas. Ct. Crim.
App. Tex. Certiorari denied.

No. 00–5678. Walsh v. Glass, Sheriff, Levy County, Flor-
ida, et al. C. A. 11th Cir. Certiorari denied. Reported below:
210 F. 3d 392.

No. 00–5680. Estrada v. Rowland et al. C. A. 9th Cir.
Certiorari denied.

No. 00–5681. Bey v. Keating, Governor of Oklahoma, et
al. C. A. 10th Cir. Certiorari denied. Reported below: 215 F.
3d 1336.

No. 00–5684. Hood v. Florida. Dist. Ct. App. Fla., 5th Dist.
Certiorari denied. Reported below: 753 So. 2d 101.

No. 00–5687. Thomas v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 215 F. 3d 1321.

No. 00–5688. Ortiz Cameron v. United States District
Court for the District of Puerto Rico. C. A. 1st Cir. Cer-
tiorari denied.

No. 00–5689. Hynard v. City of New York et al. C. A.
2d Cir. Certiorari denied.

No. 00–5692. Fields v. Macomb County et al. C. A. 6th
Cir. Certiorari denied. Reported below: 215 F. 3d 1326.
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No. 00–5697. Dowdell v. Johnson, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 00–5699. Garza v. Texas. Ct. App. Tex., 1st Dist. Cer-
tiorari denied.

No. 00–5702. Fransaw v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5704. Graham v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 560 Pa. 740, 747 A. 2d 365.

No. 00–5706. Fennell v. Muller, Superintendent, Samp-
son Correctional Institution. C. A. 4th Cir. Certiorari de-
nied. Reported below: 198 F. 3d 236.

No. 00–5708. Foxworth v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 00–5709. Ganious v. Texas. Ct. App. Tex., 1st Dist.
Certiorari denied.

No. 00–5710. Champion v. Rivers, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 201 F. 3d 440.

No. 00–5712. Crane v. Illinois. App. Ct. Ill., 2d Dist. Cer-
tiorari denied. Reported below: 308 Ill. App. 3d 675, 721 N. E.
2d 657.

No. 00–5716. Hamilton v. Garcia, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 229 F. 3d 1157.

No. 00–5724. Carmichael v. Withrow, Warden. C. A. 6th
Cir. Certiorari denied.

No. 00–5727. Carter v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5728. Mikolaitis v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5731. Brown v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–5736. Shipman v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 272 Ga. 684, 531 S. E. 2d 84.
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No. 00–5739. Johnson v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–5743. Philpot v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–5745. Dotson v. Dow. Ct. App. Cal., 3d App. Dist.
Certiorari denied.

No. 00–5749. Wishnefsky v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 750 A. 2d 379.

No. 00–5752. Carlson v. Pitcher, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5754. Brown v. Louisiana. Ct. App. La., 4th Cir.
Certiorari denied.

No. 00–5757. Moody v. Angelone, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied.

No. 00–5761. Williams v. Dormire, Superintendent, Jef-
ferson City Correctional Center. C. A. 8th Cir. Certio-
rari denied.

No. 00–5763. Williams v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–5766. Inman v. Gallese. Sup. Ct. Fla. Certiorari
denied. Reported below: 763 So. 2d 1043.

No. 00–5768. Gunzl v. New Castle County et al. Sup.
Ct. Del. Certiorari denied. Reported below: 757 A. 2d 1277.

No. 00–5769. Poteete v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5771. Fields v. Gundy, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5772. Henriquez v. Lugo et al. C. A. 11th Cir.
Certiorari denied.

No. 00–5773. Morgan v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.
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No. 00–5775. Sims v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–5776. Corder v. Pitcher, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5777. Ennis v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 00–5780. Cleff v. Broyles, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–5802. Saille v. Clarke, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–5822. Diggs v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 49 Mass. App. 1105, 726 N. E.
2d 992.

No. 00–5846. Turner v. Newland, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 00–5850. Nance v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 272 Ga. 217, 526 S. E. 2d 560.

No. 00–5892. Koynok v. First Union Management. Super.
Ct. Pa. Certiorari denied. Reported below: 747 A. 2d 426.

No. 00–5911. Duncan v. Booker, Superintendent, Missis-
sippi Penitentiary. C. A. 5th Cir. Certiorari denied.

No. 00–5953. Sheridan v. Department of Health and
Human Services. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 230 F. 3d 1379.

No. 00–5962. Sharp v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 842.

No. 00–5972. Javier Pimentel v. Duncan, Warden, et al.
C. A. 9th Cir. Certiorari denied.

No. 00–5975. Stiner v. Poulan WeedEater. C. A. 8th Cir.
Certiorari denied. Reported below: 208 F. 3d 218.

No. 00–5979. Hernandez-Ramirez v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 215 F. 3d 1322.
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No. 00–5988. Lasko v. California. Sup. Ct. Cal. Certiorari
denied. Reported below: 23 Cal. 4th 101, 999 P. 2d 666.

No. 00–5993. Woods v. Varner, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied.

No. 00–6015. Antonio-Rodriguez v. United States. C. A.
9th Cir. Certiorari denied.

No. 00–6018. Leger v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 214 F. 3d 1356.

No. 00–6030. Smith v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 206 F. 3d 812.

No. 00–6032. Smith v. McCullough, Superintendent,
State Correctional Institution at Houtzdale, et al.
C. A. 3d Cir. Certiorari denied. Reported below: 225 F. 3d 650.

No. 00–6052. Lara-Hernandez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 225 F. 3d 664.

No. 00–6055. Franklin v. Missouri. Sup. Ct. Mo. Certio-
rari denied. Reported below: 24 S. W. 3d 686.

No. 00–6058. Nelson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 221 F. 3d 1206.

No. 00–6059. Gallagher v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 223 F. 3d 511.

No. 00–6063. Hobbs v. Kentucky. Ct. App. Ky. Certiorari
denied.

No. 00–6066. Fuqua v. Mueller, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–6068. Gil v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 204 F. 3d 1347.

No. 00–6081. Swain v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 00–6089. Mazzotta v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 225 F. 3d 651.

No. 00–6100. Robinson v. United States. C. A. 6th Cir.
Certiorari denied.
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No. 00–6103. Cooper v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1336.

No. 00–6104. Campos v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 707.

No. 00–6120. Spires v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 205 F. 3d 1354.

No. 00–6136. Ortiz v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 216 F. 3d 1074.

No. 00–6157. Jowers v. Green Chimneys Children’s Serv-
ice. C. A. 2d Cir. Certiorari denied. Reported below: 216
F. 3d 1072.

No. 00–6159. Crawford v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1322.

No. 00–6178. Walker v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 843.

No. 00–110. Stewart, Director, Arizona Department of
Corrections v. Smith. C. A. 9th Cir. Motion of respondent for
leave to proceed in forma pauperis granted. Certiorari denied.
Reported below: 189 F. 3d 1004.

No. 00–243. McMath v. Montgomery et al. C. A. 9th Cir.
Certiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition. Reported below: 206 F. 3d 821.

No. 00–5734. Do-Nguyen v. Mesa View Homeowners Assn.
et al. C. A. 9th Cir. Certiorari before judgment denied.

Rehearing Denied

No. 99–5313. Mesa v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division, 528 U. S.
897; and

No. 99–9506. Mathis v. Henderson, Postmaster General,
530 U. S. 1267. Petitions for rehearing denied.

October 30, 2000

Certiorari Granted—Vacated and Remanded

No. 99–1489. Raquel v. Education Management Corp.
et al. C. A. 3d Cir. Certiorari granted, judgment vacated, and
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case remanded for further consideration in light of the position
asserted by the Solicitor General in his brief for the United
States, as amicus curiae, filed September 20, 2000, and the Copy-
right Office’s July 5, 2000, Statement of Policy, 65 Fed. Reg. 41508.
Reported below: 196 F. 3d 171.

No. 99–10265. Curry v. United States. C. A. 11th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 211 F. 3d 129.

No. 99–10055. Jackson et al. v. United States. C. A. 7th
Cir. Certiorari as to Harold Jackson granted. Judgment va-
cated, and case remanded for further consideration in light of
Apprendi v. New Jersey, 530 U. S. 466 (2000). Certiorari as to
Kevin Williams, Dion Lewis, Jathel Garrett, Derrick Mallett,
Richard Wash, Scott Davis, James Doty, Michelle Gaines, Clarence
Haywood, Cedric Parks, and James Yates denied. Reported
below: 207 F. 3d 910.

Certiorari Dismissed

No. 00–5865. Maciel v. United States Court of Appeals
for the Ninth Circuit. C. A. 9th Cir. Motion of petitioner
for leave to proceed in forma pauperis denied, and certiorari
dismissed. See this Court’s Rule 39.8.

No. 00–5985. Terio v. Piazza, Commissioner, Putnam
County Department of Social Services, et al. C. A. 2d
Cir. Motion of petitioner for leave to proceed in forma pauperis
denied, and certiorari before judgment dismissed. See this
Court’s Rule 39.8.

Miscellaneous Orders

No. D–2177. In re Disbarment of Dingman. Disbarment
entered. [For earlier order herein, see 530 U. S. 1288.]

No. D–2178. In re Disbarment of Phillips. Disbarment
entered. [For earlier order herein, see 530 U. S. 1288.]

No. D–2180. In re Disbarment of Clark. Disbarment en-
tered. [For earlier order herein, see 530 U. S. 1288.]
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No. D–2181. In re Disbarment of Potters. Disbarment
entered. [For earlier order herein, see 530 U. S. 1288.]

No. D–2184. In re Disbarment of Aulakh. Disbarment
entered. [For earlier order herein, see 530 U. S. 1289.]

No. D–2186. In re Disbarment of Fremont. Disbarment
entered. [For earlier order herein, see 530 U. S. 1294.]

No. D–2189. In re Disbarment of Sepe. Disbarment en-
tered. [For earlier order herein, see 530 U. S. 1294.]

No. D–2190. In re Disbarment of Ferguson. Disbarment
entered. [For earlier order herein, see 530 U. S. 1294.]

No. D–2195. In re Disbarment of Vogel. Disbarment en-
tered. [For earlier order herein, see 530 U. S. 1295.]

No. D–2202. In re Disbarment of Conway. Michael An-
thony Conway, of Bloomfield Hills, Mich., is suspended from the
practice of law in this Court, and a rule will issue, returnable
within 40 days, requiring him to show cause why he should not
be disbarred from the practice of law in this Court.

No. D–2203. In re Disbarment of Leck. Lawrence W.
Leck, of Chicago, Ill., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2204. In re Disbarment of Mintz. Lincoln N.
Mintz, of Oakland, Cal., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2205. In re Disbarment of Fredenberger. Wil-
liam Erwin Fredenberger, Jr., of Stafford, Va., is suspended from
the practice of law in this Court, and a rule will issue, returnable
within 40 days, requiring him to show cause why he should not
be disbarred from the practice of law in this Court.

No. D–2206. In re Disbarment of Gaskins. Oscar Norman
Gaskins, of Philadelphia, Pa., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
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requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 00M29. Fornaro v. State Farm Insurance Co. Motion
to direct the Clerk to file petition for writ of certiorari out of
time under this Court’s Rule 14.5 denied.

No. 99–8508. Kyllo v. United States. C. A. 9th Cir. [Cer-
tiorari granted, 530 U. S. 1305.] Motion for appointment of coun-
sel granted, and it is ordered that Kenneth Lerner, Esq., of Port-
land, Ore., be appointed to serve as counsel for petitioner in this
case.

No. 00–289. Yarnell, Chief Engineer, Missouri Depart-
ment of Transportation, et al. v. Cuffley et al. C. A. 8th
Cir. The Solicitor General is invited to file a brief in this case
expressing the views of the United States.

No. 00–6016. Samuel et ux. v. Hepworth, Nungester &
Lezamiz et al. Sup. Ct. Idaho. Motion of petitioners for leave
to proceed in forma pauperis denied. Petitioners are allowed
until November 20, 2000, within which to pay the docketing fee
required by Rule 38(a) and to submit a petition in compliance
with Rule 33.1 of the Rules of this Court.

No. 00–6254. In re Kost; and
No. 00–6295. In re Elias Loera. Petitions for writs of

habeas corpus denied.

No. 00–6397. In re Montgomery. Motion of petitioner for
leave to proceed in forma pauperis denied, and petition for writ
of habeas corpus dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein.

No. 00–5820. In re Chalmers;
No. 00–5967. In re Webb;
No. 00–6010. In re Brooks; and
No. 00–6371. In re Mathison. Petitions for writs of manda-

mus denied.
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Certiorari Granted

No. 99–1964. Booth v. Churner et al. C. A. 3d Cir. Cer-
tiorari granted. Reported below: 206 F. 3d 289.

No. 00–292. C & L Enterprises, Inc. v. Citizen Band Pota-
watomi Indian Tribe of Oklahoma. Ct. Civ. App. Okla. Cer-
tiorari granted.

Certiorari Denied. (See also No. 99–10055, supra.)

No. 99–1995. Envirocare of Texas, Inc., et al. v. Waste
Control Specialists, LLC. C. A. 5th Cir. Certiorari denied.
Reported below: 199 F. 3d 781 and 207 F. 3d 225.

No. 99–2032. Molnar et ux. v. United States. C. A. 6th
Cir. Certiorari denied. Reported below: 210 F. 3d 372.

No. 99–2067. May v. Hand et al. C. A. 9th Cir. Certiorari
denied. Reported below: 210 F. 3d 384.

No. 99–2072. Healy Tibbitts Builders, Inc. v. Cabral
et al. C. A. 9th Cir. Certiorari denied. Reported below: 201
F. 3d 1090.

No. 99–2078. Prosperi v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 201 F. 3d 1335.

No. 99–9703. Triana v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 36.

No. 99–9762. Hawkins v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 99–9768. Mao Bing Mu v. United States;
No. 99–9769. Sang Li v. United States;
No. 99–9770. Ben Lin v. United States; and
No. 99–9792. Nai Fook Li et al. v. United States. C. A.

5th Cir. Certiorari denied. Reported below: Nos. 99–9768, 99–
9769, and 99–9770, 206 F. 3d 56; No. 99–9792, 206 F. 3d 78.

No. 99–9829. Ulloa v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 99–10085. Spencer v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 202 F. 3d 261.
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No. 99–10145. Dye v. Indiana. Sup. Ct. Ind. Certiorari de-
nied. Reported below: 717 N. E. 2d 5.

No. 99–10198. Irula v. Reno, Attorney General. C. A.
5th Cir. Certiorari denied.

No. 99–10268. Murphy v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 205 F. 3d 809.

No. 00–31. Chevy Chase Land Company of Montgomery
County, Maryland v. United States et al. C. A. Fed. Cir.
Certiorari denied. Reported below: 230 F. 3d 1375.

No. 00–101. Strand et al. v. Verizon North Inc. et al.
C. A. 6th Cir. Certiorari denied. Reported below: 209 F. 3d
909.

No. 00–160. Brazos Electric Power Cooperative, Inc. v.
Federal Energy Regulatory Commission et al. C. A. 5th
Cir. Certiorari denied. Reported below: 205 F. 3d 235.

No. 00–180. Burilovich et ux., as Next Friends on Be-
half of Their Son, Burilovich v. Board of Education of
the Lincoln Consolidated Schools et al. C. A. 6th Cir.
Certiorari denied. Reported below: 208 F. 3d 560.

No. 00–185. Torrence, Individually and as Legal Guard-
ian for the Use and Benefit of Minor Daughter, Tor-
rence, and as Administratrix at Law of the Estate of
Deceased Husband, Torrence, et al. v. Oryx Energy Co.
et al. C. A. 5th Cir. Certiorari denied. Reported below: 214
F. 3d 1350.

No. 00–187. Doran v. Carnival Corp. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 1350.

No. 00–238. Treece v. Hochstetler et al. C. A. 7th Cir.
Certiorari denied. Reported below: 213 F. 3d 360.

No. 00–246. Cohen v. Office Depot, Inc. C. A. 11th Cir.
Certiorari denied. Reported below: 204 F. 3d 1069.

No. 00–278. Chang v. First American Title Insurance
Company of New York. App. Div., Sup. Ct. N. Y., 2d Jud. Dept.
Certiorari denied.
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No. 00–279. Archdiocese of Oklahoma City et al. v. Bal-
lard et al. Sup. Ct. Okla. Certiorari denied.

No. 00–298. Bigham v. Huffman, Sheriff of Clay County,
Mississippi. C. A. 5th Cir. Certiorari denied. Reported below:
218 F. 3d 744.

No. 00–301. Reyes v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 00–302. Schmier v. Supreme Court of California
et al. Ct. App. Cal., 1st App. Dist. Certiorari denied. Re-
ported below: 78 Cal. App. 4th 703, 93 Cal. Rptr. 2d 580.

No. 00–305. Children’s World Learning Centers, Inc. v.
Rizzo. C. A. 5th Cir. Certiorari denied. Reported below: 213
F. 3d 209.

No. 00–306. Denno, as Parent, Legal Guardian, and
Next Friend for Denno v. School Board of Volusia
County, Florida, et al. C. A. 11th Cir. Certiorari denied.
Reported below: 218 F. 3d 1267.

No. 00–310. Khalil v. BCCI Holdings (Luxembourg) S. A.
et al. C. A. D. C. Cir. Certiorari denied. Reported below:
214 F. 3d 168.

No. 00–314. Ahuja v. University of California et al. Ct.
App. Cal., 4th App. Dist. Certiorari denied.

No. 00–316. Scheiding et al. v. General Motors Corp.
Sup. Ct. Cal. Certiorari denied. Reported below: 22 Cal. 4th
471, 993 P. 2d 996.

No. 00–317. Nixon, Attorney General of Missouri, et al.
v. Merrill Lynch, Pierce, Fenner & Smith Inc. C. A. 8th
Cir. Certiorari denied. Reported below: 210 F. 3d 814.

No. 00–318. Board of Education of Rich Township High
School District 227 et al. v. Brown et al. App. Ct. Ill., 1st
Dist. Certiorari denied. Reported below: 311 Ill. App. 3d 478,
724 N. E. 2d 956.

No. 00–325. Wendt v. University of Illinois et al. C. A.
7th Cir. Certiorari denied. Reported below: 215 F. 3d 1331.



531ORD Unit: $PT1 [05-01-02 10:53:25] PGT: ORD1BV (Bound Volume)

959ORDERS

October 30, 2000531 U. S.

No. 00–328. Kirkland v. Baker-Hughes Oilfield Opera-
tions, Inc., dba Centrilift. C. A. 10th Cir. Certiorari denied.
Reported below: 211 F. 3d 1278.

No. 00–330. Cox v. Susan E. Loggans & Associates, Ltd.,
et al. App. Ct. Ill., 1st Dist. Certiorari denied. Reported
below: 307 Ill. App. 3d 1060, 760 N. E. 2d 1055.

No. 00–331. Hofherr v. Vista Irrigation District et al.
C. A. 9th Cir. Certiorari denied. Reported below: 221 F. 3d
1348.

No. 00–333. Hutchinson et al. v. Pfeil et al. C. A. 10th
Cir. Certiorari denied. Reported below: 211 F. 3d 515.

No. 00–335. Hainze v. Richards et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 207 F. 3d 795.

No. 00–337. Hise et al. v. Philip Morris, Inc., et al.
C. A. 10th Cir. Certiorari denied. Reported below: 208 F. 3d
226.

No. 00–338. Sabay et al. v. Governor and Company of
the Bank of Scotland. C. A. 5th Cir. Certiorari denied.
Reported below: 211 F. 3d 261.

No. 00–341. Dunn et ux. v. Massachusetts Executive
Office of Environmental Affairs. App. Ct. Mass. Certio-
rari denied. Reported below: 49 Mass. App. 1102, 725 N. E. 2d
1087.

No. 00–343. Annenberg, as Sole Trustee of the Trust
Under Will of Annenberg, et al. v. Board of Commission-
ers of Montgomery County, Pennsylvania, et al. Sup. Ct.
Pa. Certiorari denied. Reported below: 562 Pa. 581, 757 A. 2d
338.

No. 00–344. Financial Services Marketing Corp. v.
WordPerfect Corp. et al. C. A. 5th Cir. Certiorari denied.
Reported below: 220 F. 3d 584.

No. 00–358. Kallembach v. Anchor Bank et al. C. A. 8th
Cir. Certiorari denied.

No. 00–364. Stepansky v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 761 So. 2d 1027.
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No. 00–368. Kissi v. Small Business Administration et
al. C. A. 4th Cir. Certiorari denied. Reported below: 203 F.
3d 821.

No. 00–371. LeBlanc v. Salem. C. A. 1st Cir. Certiorari
denied. Reported below: 212 F. 3d 632.

No. 00–372. Lal v. Gouert. Super. Ct. Pa. Certiorari de-
nied. Reported below: 748 A. 2d 782.

No. 00–380. Burns v. Ada S. McKinley Community Serv-
ice et al. App. Ct. Ill., 1st Dist. Certiorari denied. Reported
below: 308 Ill. App. 3d 1086, 764 N. E. 2d 186.

No. 00–413. Yates v. Gober, Acting Secretary of Vet-
erans Affairs. C. A. Fed. Cir. Certiorari denied. Reported
below: 213 F. 3d 1372.

No. 00–420. Sampson v. Yellow Cab Co. et al. C. A. 7th
Cir. Certiorari denied.

No. 00–424. Simpson v. Columbus Southern Power Co.
C. A. 6th Cir. Certiorari denied. Reported below: 211 F. 3d
1270.

No. 00–430. Ford Motor Co. et al. v. King, Administrator
of the Estate of King, et al. C. A. 6th Cir. Certiorari de-
nied. Reported below: 209 F. 3d 886.

No. 00–431. Kinross Copper Corp. v. Oregon. Ct. App.
Ore. Certiorari denied. Reported below: 160 Ore. App. 513, 981
P. 2d 833.

No. 00–437. Keith, As Representative Plaintiff for
Keith et ux. v. Rizzuto. C. A. 10th Cir. Certiorari denied.
Reported below: 212 F. 3d 1190.

No. 00–450. Chun Hua Mui et al. v. Union of Needle-
trades, Industrial and Textile Employees, AFL–CIO,
et al. C. A. 2d Cir. Certiorari denied. Reported below: 213
F. 3d 626.

No. 00–460. Fowler v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 216 F. 3d 459.

No. 00–465. Murray v. Greyhound Lines, Inc. (GLI).
C. A. 11th Cir. Certiorari denied. Reported below: 216 F. 3d
1092.
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No. 00–471. Kenrick v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 19.

No. 00–473. Sellers et al. v. United States. C. A. 5th
Cir. Certiorari denied.

No. 00–478. Vivit v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 214 F. 3d 908.

No. 00–5081. Mitchell v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 189 Ill. 2d 312, 727 N. E. 2d 254.

No. 00–5099. Brugal et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 209 F. 3d 353.

No. 00–5365. Flores-Bautista v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 213 F. 3d 647.

No. 00–5375. Adeniji v. Perryman. C. A. 7th Cir. Certio-
rari denied.

No. 00–5427. Borden v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 769 So. 2d 950.

No. 00–5428. Rich v. CooperVision, Inc., et al. C. A. 2d
Cir. Certiorari denied.

No. 00–5599. Pinson v. Department of the Army. C. A.
Fed. Cir. Certiorari denied. Reported below: 232 F. 3d 916.

No. 00–5619. Evans v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 194 F. 3d 1322.

No. 00–5685. Martinez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 216 F. 3d 1080.

No. 00–5751. Quevedo v. Meaker. C. A. 2d Cir. Certiorari
denied. Reported below: 213 F. 3d 626.

No. 00–5781. Evans v. Price. C. A. 5th Cir. Certiorari
denied.

No. 00–5782. Dontigney v. Armstrong, Commissioner,
Connecticut Department of Correction. Sup. Ct. Conn.
Certiorari denied. Reported below: 252 Conn. 909, 743 A. 2d 618.

No. 00–5783. Gavin v. Michigan. Sup. Ct. Mich. Certiorari
denied. Reported below: 461 Mich. 944, 606 N. W. 2d 26.
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No. 00–5785. Harper v. Dormire, Superintendent, Jef-
ferson City Correctional Center. C. A. 8th Cir. Certio-
rari denied.

No. 00–5786. Gonzalez v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5789. Fisher v. McGee et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 277.

No. 00–5791. Posey v. Smith, Judge, et al. C. A. 5th Cir.
Certiorari denied. Reported below: 210 F. 3d 369.

No. 00–5793. Garner v. McDonnell, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 00–5795. Hines v. Hubbard, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 208 F. 3d 221.

No. 00–5799. Slaughter v. Greiner, Warden. C. A. 2d Cir.
Certiorari denied.

No. 00–5800. Chambers v. Colorado Department of Cor-
rections et al. C. A. 10th Cir. Certiorari denied. Reported
below: 205 F. 3d 1237.

No. 00–5801. Rieth v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5806. Paschal v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–5808. Ponce-Bran v. Sacramento Natural Foods
Cooperative, Inc., et al. C. A. 9th Cir. Certiorari denied.
Reported below: 221 F. 3d 1348.

No. 00–5809. Jones v. Walker, Superintendent, Auburn
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 00–5821. Conley v. Harkenrider et al. C. A. 9th Cir.
Certiorari denied.

No. 00–5823. Davies v. McCaughtry, Warden. C. A. 7th
Cir. Certiorari denied. Reported below: 215 F. 3d 1329.
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No. 00–5824. Cooper et al. v. White et al. C. A. 8th Cir.
Certiorari denied. Reported below: 203 F. 3d 552.

No. 00–5825. Coddington v. Makel, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5827. Mora v. Chicago Tribune Co. C. A. 7th Cir.
Certiorari denied. Reported below: 215 F. 3d 1330.

No. 00–5829. Boles v. Tucker. C. A. 5th Cir. Certiorari
denied. Reported below: 218 F. 3d 744.

No. 00–5833. Davis v. Nusbaum et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 191 F. 3d 447.

No. 00–5836. Hess v. Kirby, Judge, Court of Appeal of
Louisiana, Fourth Circuit, et al. C. A. 5th Cir. Certio-
rari denied.

No. 00–5838. Headrick v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5841. Halpin v. Bednar, Judge, First Judicial Dis-
trict, Leavenworth County, Kansas. Sup. Ct. Kan. Certio-
rari denied.

No. 00–5842. Lewis v. Marshall County Correctional
Center. C. A. 5th Cir. Certiorari denied. Reported below: 220
F. 3d 588.

No. 00–5847. Atkins v. Tessmer, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 221 F. 3d 1333.

No. 00–5848. Terrence, aka Sanford v. Senkowski, Super-
intendent, Clinton Correctional Facility. C. A. 2d Cir.
Certiorari denied.

No. 00–5849. Whitfield v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5855. Carter v. Snyder, Director, Illinois De-
partment of Corrections. C. A. 7th Cir. Certiorari denied.
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No. 00–5856. Rojo v. Newland, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–5860. Gabriel v. Theriot et al. C. A. 5th Cir.
Certiorari denied. Reported below: 199 F. 3d 438.

No. 00–5864. Pena v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5866. Walker v. Curtis, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5869. Hill v. Wallace. C. A. 9th Cir. Certiorari
denied.

No. 00–5871. Brown v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 211 F. 3d 131.

No. 00–5873. Hardy v. Smith, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 181 F. 3d 88.

No. 00–5874. Griffith v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–5875. Goins v. Gaither, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 00–5880. Bolden v. Village of Bellwood. C. A. 7th
Cir. Certiorari denied.

No. 00–5881. Dyson v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–5883. Chapman v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 211
F. 3d 124.

No. 00–5886. Diaz v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 208 F. 3d 202.

No. 00–5887. Clifton v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.
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No. 00–5890. Perkins v. Gomez, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 00–5891. Metcalf v. Monroe County Sheriff’s De-
partment et al. C. A. 5th Cir. Certiorari denied. Reported
below: 220 F. 3d 586.

No. 00–5893. Jones v. Robinson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–5896. Wertz v. Catoe, Director, South Carolina
Department of Corrections, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 211 F. 3d 1266.

No. 00–5897. Turner v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–5898. Wagnoon v. Greiner, Superintendent, Sing
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 00–5904. Shaw v. Hall, Warden. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–5905. Juda v. Curran. Ct. App. N. M. Certiorari
denied.

No. 00–5906. Jones-El v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 796 So. 2d 460.

No. 00–5907. Moody v. Okorie. C. A. 11th Cir. Certiorari
denied.

No. 00–5909. Chapman v. Virginia et al. Sup. Ct. Va.
Certiorari denied.

No. 00–5910. Donahue v. Philipus et al. C. A. 5th Cir.
Certiorari denied. Reported below: 216 F. 3d 1079.

No. 00–5912. DeBruce v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 796 So. 2d 462.

No. 00–5926. Watts v. Turner, Superintendent, South
Mississippi Correctional Institution, et al. C. A. 5th Cir.
Certiorari denied.
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No. 00–5929. Archer v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–5931. Mimms v. Galaza, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–5932. Shepard v. Hopkins, Assistant Director,
Adult Institutions, Nebraska Department of Correc-
tional Services. C. A. 8th Cir. Certiorari denied.

No. 00–5935. Jones v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1262.

No. 00–5938. Liu v. Naomi et al. C. A. 2d Cir. Certiorari
denied. Reported below: 208 F. 3d 203.

No. 00–5943. Afrika v. Kirkland et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 216 F. 3d 1075.

No. 00–5944. Berry-Gurule v. Lucero, Warden, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 215 F. 3d
1336.

No. 00–5945. Hernandez v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 213 F. 3d 243.

No. 00–5948. Freeman v. Alabama. Sup. Ct. Ala. Certio-
rari denied. Reported below: 776 So. 2d 203.

No. 00–5955. O’Neal v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 00–5956. Baptist v. Welborn, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–5957. Deemer v. Ward et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 637.

No. 00–5958. Plater v. McCoy, Superintendent, Cayuga
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 00–5960. Childress v. Illinois. Sup. Ct. Ill. Certio-
rari denied. Reported below: 191 Ill. 2d 168, 730 N. E. 2d 32.
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No. 00–5965. Venegas v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–5966. Whatley v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5968. Talbot v. Alameida, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–5969. Barone v. Hatcher, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–5973. Suttles v. Tennessee. Sup. Ct. Tenn. Cer-
tiorari denied.

No. 00–5977. Goldstein v. Department of Insurance.
Commw. Ct. Pa. Certiorari denied. Reported below: 745 A. 2d
1271.

No. 00–5978. Genins v. Herzog, Heine, Geduld, Inc., et al.
C. A. 2d Cir. Certiorari denied.

No. 00–5980. Cornelius v. Cornelius. Super. Ct. Gwinnett
County, Ga. Certiorari denied.

No. 00–5984. Valenti v. Economy Color Card Co., Inc.,
et al. C. A. 3d Cir. Certiorari denied. Reported below: 225
F. 3d 651.

No. 00–5997. McGruder v. Abramajtys, Warden. C. A.
6th Cir. Certiorari denied.

No. 00–5998. Thomas v. Luebbers, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.
Reported below: 208 F. 3d 699.

No. 00–6000. Jones v. Saleby et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 208 F. 3d 209.

No. 00–6002. Jones v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6004. Jackson v. Ramsey County. Sup. Ct. Minn.
Certiorari denied. Reported below: 614 N. W. 2d 718.
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No. 00–6009. Robinson v. Apfel, Commissioner of Social
Security. C. A. 5th Cir. Certiorari denied. Reported below:
220 F. 3d 584.

No. 00–6011. Brown v. Terhune, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 215 F. 3d 1332.

No. 00–6013. Townsend v. Crist, Warden, et al. C. A. 8th
Cir. Certiorari denied.

No. 00–6017. Mays v. Hickman, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 217 F. 3d 845.

No. 00–6047. Butler v. Crawford, Warden. Sup. Ct. Nev.
Certiorari denied.

No. 00–6054. Jackson v. Wyoming. Sup. Ct. Wyo. Certio-
rari denied.

No. 00–6056. Hager v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6065. Gonzalez v. Ayers, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–6067. Halbleib v. Wyoming. Sup. Ct. Wyo. Certio-
rari denied. Reported below: 7 P. 3d 45.

No. 00–6069. Hammond v. Lucas County Children Serv-
ices Board. Sup. Ct. Ohio. Certiorari denied. Reported
below: 88 Ohio St. 3d 1479, 727 N. E. 2d 131.

No. 00–6074. Warren v. Garvin, Superintendent, Mid-
Orange Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 219 F. 3d 111.

No. 00–6085. Barnes v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 204.

No. 00–6092. Sult v. Terhune, Director, California De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.

No. 00–6095. Schoenbohm v. Federal Communications
Commission. C. A. D. C. Cir. Certiorari denied. Reported
below: 204 F. 3d 243.
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No. 00–6096. Lineberger v. United States District
Court for the Eastern District of North Carolina. C. A.
4th Cir. Certiorari denied. Reported below: 215 F. 3d 1319.

No. 00–6101. McLeggan v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 215 F. 3d 1315.

No. 00–6111. Ross v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 210 F. 3d 916.

No. 00–6116. Tolley v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 198 F. 3d 256.

No. 00–6118. Scott v. Kennedy, District Court Judge,
et al. C. A. 10th Cir. Certiorari denied. Reported below: 216
F. 3d 1088.

No. 00–6125. Thomas v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 210 F. 3d 377.

No. 00–6128. Wright v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 215 F. 3d 1020.

No. 00–6129. Borroto v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 214 F. 3d 1291.

No. 00–6132. Rivera v. United States. C. A. 1st Cir. Cer-
tiorari denied.

No. 00–6133. Absalon v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 210 F. 3d 369.

No. 00–6138. Henderson v. United States; and
No. 00–6174. Carpenter v. United States. C. A. 2d Cir.

Certiorari denied. Reported below: 216 F. 3d 1074.

No. 00–6140. Faleti v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 651.

No. 00–6141. Gonzalez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 221 F. 3d 1349.

No. 00–6143. Holloman v. United States District Court
for the Middle District of Florida. C. A. 11th Cir. Certio-
rari denied.
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No. 00–6146. Sampson v. Citibank, F. S. B., et al. C. A.
D. C. Cir. Certiorari denied. Reported below: 221 F. 3d 196.

No. 00–6149. Marcus v. Middleton, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–6155. Saunders v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 00–6158. Maydak v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–6160. Aguirre v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 214 F. 3d 1122.

No. 00–6161. Belardo v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 225 F. 3d 650.

No. 00–6163. Pollard v. United States. C. A. 8th Cir.
Certiorari denied.

No. 00–6164. Rounsavall v. United States. C. A. 8th Cir.
Certiorari denied.

No. 00–6165. Smith v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 00–6173. Norris v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 228 F. 3d 413.

No. 00–6176. Dohawk v. United States. Ct. App. D. C.
Certiorari denied.

No. 00–6189. Mondaine v. United States. C. A. 8th Cir.
Certiorari denied.

No. 00–6190. Powell v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 229 F. 3d 1165.

No. 00–6198. Khater et al. v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 205 F. 3d 1330.

No. 00–6201. Johnson v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 216 F. 3d 1099.

No. 00–6203. Lewis v. United States. C. A. 3d Cir. Cer-
tiorari denied.
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No. 00–6206. Akins v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 204 F. 3d 1086.

No. 00–6208. Watson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 634.

No. 00–6209. White v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 232 F. 3d 215.

No. 00–6213. Baltodano v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 215 F. 3d 1334.

No. 00–6219. Wicker v. Illinois Department of Public
Aid. C. A. 7th Cir. Certiorari denied. Reported below: 215
F. 3d 1331.

No. 00–6222. Miller v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 842.

No. 00–6228. Suggs v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6229. Padilla v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 233 F. 3d 575.

No. 00–6230. Owens v. United States. Ct. App. D. C.
Certiorari denied.

No. 00–6234. Douglas v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 221 F. 3d 1336.

No. 00–6235. Spence v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 232 F. 3d 214.

No. 00–6236. Evans v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 216 F. 3d 80.

No. 00–6238. Posey v. DeWalt, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1320.

No. 00–6239. Robinson v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–6240. Richardson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 215 F. 3d 1338.
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No. 00–6244. Kimbrough v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–6248. McCoy v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 224 F. 3d 765.

No. 00–6249. Lewis v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 232 F. 3d 898.

No. 00–6253. Puch v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–6258. Zapata-Ibarra v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 212 F. 3d 877.

No. 00–6259. Vasquez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 221 F. 3d 1350.

No. 00–6260. Villariel v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1323.

No. 00–6262. Perkins v. United States et al. C. A. 5th
Cir. Certiorari denied. Reported below: 220 F. 3d 586.

No. 00–6266. Jones v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 224 F. 3d 765.

No. 00–6267. Joseph v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 214 F. 3d 1354.

No. 00–6274. Hernandez et al. v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 216 F. 3d 1088.

No. 00–6276. Nicklaus v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 225 F. 3d 651.

No. 00–6279. Hawkins v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 215 F. 3d 858.

No. 00–6282. Contreras Vasquez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 216 F. 3d 456.

No. 00–6287. Bender v. United States. C. A. 6th Cir.
Certiorari denied.

No. 00–6297. Mathis v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 216 F. 3d 18.
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No. 00–6304. Campbell v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–6305. Palmer, aka Brown v. United States. C. A.
3d Cir. Certiorari denied.

No. 00–6313. Branston v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 216 F. 3d 1073.

No. 00–6317. Maldonado v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 216 F. 3d 1089.

No. 00–6318. Leach v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1345.

No. 00–6321. Brown v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 247.

No. 00–6322. Washpun v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 213 F. 3d 302.

No. 00–6327. Okoro v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1336.

No. 00–6329. Tyree v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 656.

No. 00–6342. Perez, aka Perez-Chairez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 217 F. 3d 323.

No. 00–6346. Panzero v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 225 F. 3d 660.

No. 00–6353. Langley v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–6355. Jackson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 208 F. 3d 633.

No. 00–6356. Kratz v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 00–6363. Reyes Pena v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 216 F. 3d 1204.

No. 00–6372. Bixler v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied. Reported below: 761 So. 2d 1103.
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No. 00–6375. Saintville v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 218 F. 3d 246.

No. 00–6376. Mejia-Rodriguez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 229 F. 3d 1160.

No. 00–6377. Burns v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–6378. White v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 740.

No. 00–6379. Washington v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 229 F. 3d 1161.

No. 00–6385. Decker v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 220 F. 3d 589.

No. 00–6387. Pear v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1145.

No. 00–6391. Soto-Racanac v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 229 F. 3d 1161.

No. 00–6401. Wallace v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 213 F. 3d 1216.

No. 00–6405. Yacoub v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 215 F. 3d 1331.

No. 00–6410. Reyes v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–6415. Wherry v. United States. C. A. 6th Cir.
Certiorari denied.

No. 00–112. Colorado Department of Corrections et al.
v. Chambers. C. A. 10th Cir. Motion of respondent for leave
to proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 205 F. 3d 1237.

No. 00–377. Martinez v. American Oil & Supply Co. et al.
C. A. 10th Cir. Certiorari denied. Justice O’Connor took no
part in the consideration or decision of this petition. Reported
below: 216 F. 3d 1087.
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No. 00–5810. Parker v. Reno, Attorney General, et al.
C. A. 10th Cir. Certiorari before judgment denied.

Rehearing Denied

No. 99–9978. In re Williams Lewis, ante, p. 810. Petition
for rehearing denied.

No. 99–8275. In re Adio-Mowo, 529 U. S. 1016. Motion for
leave to file petition for rehearing denied.

November 1, 2000

Dismissal Under Rule 46

No. 00–405. Louisiana Public Service Commission v. Fed-
eral Energy Regulatory Commission et al. C. A. D. C. Cir.
Certiorari dismissed under this Court’s Rule 46.2.

November 2, 2000

Dismissal Under Rule 46

No. 99–1244. GTE Service Corp. et al. v. Federal Com-
munications Commission et al. C. A. 5th Cir. [Certiorari
granted, 530 U. S. 1213.] Writ of certiorari dismissed under this
Court’s Rule 46.2.

November 3, 2000
Certiorari Denied

No. 00–6854 (00A399). Young v. South Carolina. Sup. Ct.
S. C. Application for stay of execution of sentence of death, pre-
sented to The Chief Justice, and by him referred to the Court,
denied. Certiorari denied.

November 6, 2000

Certiorari Granted—Vacated and Remanded

No. 00–183. Whitt v. United States. C. A. 7th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of Apprendi v. New Jersey, 530 U. S. 466
(2000). Reported below: 211 F. 3d 1022.

No. 00–192. Hughes v. United States. C. A. 7th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further
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consideration in light of Apprendi v. New Jersey, 530 U. S. 466
(2000). Reported below: 213 F. 3d 323.

Certiorari Dismissed
No. 00–6024. Brown v. United States District Court for

the Eastern District of California (Levi, Real Party in
Interest); Brown v. United States District Court for the
Southern District of California (United States et al.,
Real Parties in Interest); and Brown v. Gomez. C. A. 9th
Cir. Motion of petitioner for leave to proceed in forma pauperis
denied, and certiorari dismissed. See this Court’s Rule 39.8.

No. 00–6108. Rosenberg v. United States Mint. C. A. 3d
Cir. Motion of petitioner for leave to proceed in forma pauperis
denied, and certiorari dismissed. See this Court’s Rule 39.8. As
petitioner has repeatedly abused this Court’s process, the Clerk
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein.

No. 00–6233. Whitehead v. Clinton, President of the
United States, et al. C. A. D. C. Cir. Motion of petitioner
to defer consideration of petition for writ of certiorari denied.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.

Miscellaneous Orders
No. D–2207. In re Disbarment of Thomas. William Harold

Thomas, of Beverly Hills, Cal., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2208. In re Disbarment of Friedman. Bruce J.
Friedman, of San Anselmo, Cal., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–2209. In re Disbarment of Goldstein. Morton B.
Goldstein, of Havre, Mont., is suspended from the practice of law



531ORD Unit: $PT1 [05-01-02 10:53:25] PGT: ORD1BV (Bound Volume)

977ORDERS

November 6, 2000531 U. S.

in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2210. In re Disbarment of Simmons. Thomas M.
Simmons, of Boston, Mass., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 00M31. Walden v. United States. Motion to direct the
Clerk to file petition for writ of certiorari out of time denied.

No. 00M32. Evans v. Rockford School District et al.
Motion to direct the Clerk to file petition for writ of certiorari
out of time under this Court’s Rule 14.5 denied.

No. 99–1571. TrafFix Devices, Inc. v. Marketing Dis-
plays, Inc. C. A. 6th Cir. [Certiorari granted, 530 U. S. 1260.]
Motion of the Solicitor General for leave to participate in oral
argument as amicus curiae and for divided argument granted.

No. 99–1702. Texas v. Cobb. Ct. Crim. App. Tex. [Certio-
rari granted, 530 U. S. 1260.] Motion of the Solicitor General for
leave to participate in oral argument as amicus curiae and for
divided argument granted.

No. 99–1792. Director of Revenue of Missouri v. CoBank
ACB, as Successor to the National Bank for Coopera-
tives. Sup. Ct. Mo. [Certiorari granted, 530 U. S. 1260.] Mo-
tion of the Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted.

No. 99–1864. Hunt, Governor of North Carolina, et al.
v. Cromartie et al.; and

No. 99–1865. Smallwood et al. v. Cromartie et al. D. C.
E. D. N. C. [Probable jurisdiction noted, 530 U. S. 1260.] Motion
of the Smallwood appellants for divided argument granted.

No. 99–9866. Amiri v. Qureshi. Ct. App. D. C. Motion of
petitioner for reconsideration of order denying leave to proceed
in forma pauperis [ante, p. 802] denied.

No. 00–5382. In re Veneri. Motion of petitioner for recon-
sideration of order denying leave to proceed in forma pauperis
[ante, p. 810] denied.
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No. 00–6528. In re Franza. Petition for writ of habeas cor-
pus denied.

No. 00–411. In re Ritchie. Petition for writ of mandamus
denied.

Certiorari Granted

No. 00–201. New York Times Co., Inc., et al. v. Tasini
et al. C. A. 2d Cir. Motion of Northern Light Technology, Inc.,
for leave to file a brief as amicus curiae granted. Certiorari
granted. Reported below: 206 F. 3d 161.

No. 00–347. The Wharf (Holdings) Ltd. et al. v. United
International Holdings, Inc., et al. C. A. 10th Cir. Certio-
rari granted limited to Questions 1 and 2 presented by the peti-
tion. Reported below: 210 F. 3d 1207.

Certiorari Denied

No. 99–10124. Salazar v. United States et al. C. A. 6th
Cir. Certiorari denied. Reported below: 191 F. 3d 453.

No. 99–10202. Dean v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–44. Mobil Mining & Minerals v. Nixson et al.
C. A. 5th Cir. Certiorari denied. Reported below: 209 F. 3d 719.

No. 00–216. Moore v. Valder. C. A. D. C. Cir. Certiorari
denied. Reported below: 213 F. 3d 705.

No. 00–220. Henry E. & Nancy Horton Bartels Trust
for the Benefit of the University of New Haven et al.
v. United States. C. A. 2d Cir. Certiorari denied. Reported
below: 209 F. 3d 147.

No. 00–221. Buchignani v. Vining-Sparks, IBG, et al.
C. A. 6th Cir. Certiorari denied. Reported below: 208 F. 3d 212.

No. 00–320. Smith et ux. v. City of Cumming et al. C. A.
11th Cir. Certiorari denied. Reported below: 212 F. 3d 1332.

No. 00–322. Coates v. Virginia Power Co. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 630.
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No. 00–339. Kelly et al. v. Al Furat Petroleum Co.
C. A. 5th Cir. Certiorari denied. Reported below: 213 F. 3d 841.

No. 00–342. Taiwan et al. v. Tei Yan Sun et al. C. A. 9th
Cir. Certiorari denied. Reported below: 201 F. 3d 1105.

No. 00–348. Advance Leasing & Development, Inc., et al.
v. Hart et al. C. A. 11th Cir. Certiorari denied. Reported
below: 216 F. 3d 1090.

No. 00–352. Maurino v. Johnson, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 210 F. 3d 638.

No. 00–365. Aheart v. Sodexho Marriott Services, Inc.
C. A. 4th Cir. Certiorari denied. Reported below: 205 F. 3d
1332.

No. 00–367. Daria v. Lindsey, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 215 F. 3d 1332.

No. 00–373. Commander Oil Corp. v. Barlo Equipment
Corp. C. A. 2d Cir. Certiorari denied. Reported below: 215
F. 3d 321.

No. 00–379. Concord Boat Corp. et al. v. Brunswick Corp.
C. A. 8th Cir. Certiorari denied. Reported below: 207 F. 3d
1039.

No. 00–382. Willmar Electric Service, Inc. v. Cooke, Ex-
ecutive Director, Colorado Department of Regulatory
Agencies, et al. C. A. 10th Cir. Certiorari denied. Reported
below: 212 F. 3d 533.

No. 00–383. Bey v. Board of Regents of the University
System of Georgia et al. C. A. 11th Cir. Certiorari denied.
Reported below: 213 F. 3d 647.

No. 00–389. Graniti v. Buena Vista Home Video, Inc.,
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 00–390. Heirs of Guerra, Deceased v. United States
et al. C. A. 5th Cir. Certiorari denied. Reported below: 207
F. 3d 763.

No. 00–395. Gaylor v. West Virginia. Sup. Ct. App. W. Va.
Certiorari denied.
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No. 00–396. Florida v. Nixon. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 758 So. 2d 618.

No. 00–399. Nelson v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–401. 865 Centennial Avenue Associates Limited
Partnership v. Mazda Motor of America, Inc. C. A. 3d Cir.
Certiorari denied. Reported below: 225 F. 3d 648.

No. 00–403. Di Tullio v. Association of Apartment Own-
ers of Puuone Terrace. Sup. Ct. Haw. Certiorari denied.
Reported below: 93 Haw. 223, 998 P. 2d 1114.

No. 00–416. Haeger v. Edmond et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 198 F. 3d 263.

No. 00–464. Gee v. 3900 Corp. et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 205 F. 3d 1351.

No. 00–521. Pleas et al. v. United States. C. A. 8th Cir.
Certiorari denied.

No. 00–548. Karara v. Commissioner of Internal Reve-
nue. C. A. 11th Cir. Certiorari denied. Reported below: 214
F. 3d 1358.

No. 00–557. Williams et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 215 F. 3d 1323.

No. 00–5168. Hughes v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 24 S. W. 3d 833.

No. 00–5171. Gregg v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 754 A. 2d 265.

No. 00–5195. Ramon-Saldivar v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 213 F. 3d 638.

No. 00–5199. Rodriguez-Juarez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 213 F. 3d 637.

No. 00–5333. Hayes v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 21 Cal. 4th 1211, 989 P. 2d 645.
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No. 00–5540. Bailey v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1321.

No. 00–5565. Ruiz-Moreno v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 217 F. 3d 848.

No. 00–5735. Dominguez-Zamudio v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 211 F. 3d 1275.

No. 00–5742. Pantoja-Leal v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 221 F. 3d 1349.

No. 00–5939. Penado-Ramos v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 218 F. 3d 744.

No. 00–5996. Delgado-Chacon v. United States. C. A. 9th
Cir. Certiorari denied.

No. 00–6003. Johnson v. Virginia. Sup. Ct. Va. Certiorari
denied. Reported below: 259 Va. 654, 529 S. E. 2d 769.

No. 00–6019. Nunn v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 205 F. 3d 1341.

No. 00–6025. Bruton v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6031. Burns-Bey v. Commissioner, Department of
Corrections of Minnesota. C. A. 8th Cir. Certiorari denied.

No. 00–6044. Yanez-Huerta v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 207 F. 3d 746.

No. 00–6046. Roblyer v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied.

No. 00–6076. Turner v. Braxton, Warden. Sup. Ct. Va.
Certiorari denied.

No. 00–6083. Stewart v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–6088. Lucero-Sandoval, aka Lozano-Alaniz, aka
Rodriguez-Sandoval v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 220 F. 3d 586.
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No. 00–6094. Richards v. Angelone, Director, Virginia
Department of Corrections. Sup. Ct. Va. Certiorari denied.

No. 00–6097. Kings v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6113. Roberts v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–6126. Wootton v. Leonette et al. C. A. 9th Cir.
Certiorari denied.

No. 00–6127. Townsend v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 205 F. 3d 1334.

No. 00–6147. Zavala-Sustaita v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 214 F. 3d 601.

No. 00–6150. Romero v. Furlong, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 215 F. 3d 1107.

No. 00–6156. Anderson v. South Carolina et al. C. A.
4th Cir. Certiorari denied. Reported below: 217 F. 3d 837.

No. 00–6162. Ezeiruaku v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 215 F. 3d 1316.

No. 00–6166. Ramirez-Zuniga v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 232 F. 3d 210.

No. 00–6179. Cebreros-Valles v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 220 F. 3d 587.

No. 00–6180. Woods v. Kentucky. Sup. Ct. Ky. Certiorari
denied. Reported below: 17 S. W. 3d 858.

No. 00–6181. Williams v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–6191. Basden v. North Carolina. Gen. Ct. Justice,
Super. Ct. Div., Duplin County, N. C. Certiorari denied.
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No. 00–6195. Cruz-Diaz v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 220 F. 3d 587.

No. 00–6197. Aranda-Lugo, aka Lugo-Aranda v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 220
F. 3d 587.

No. 00–6199. Lopez-Alvarado, aka Carias-Ruano, aka
Lopez-Salvino v. United States. C. A. 5th Cir. Certiorari
denied. Reported below: 220 F. 3d 586.

No. 00–6202. Lucero v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 220 F. 3d 588.

No. 00–6204. Moore v. Wetherington, Commissioner,
Georgia Department of Corrections, et al. C. A. 11th Cir.
Certiorari denied.

No. 00–6207. Crespin-Palacios v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 220 F. 3d 588.

No. 00–6210. Valle-Gonzalez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 220 F. 3d 585.

No. 00–6216. Garcia Garcia v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 220 F. 3d 587.

No. 00–6221. Ortiz-Becerra v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 220 F. 3d 587.

No. 00–6223. Shumate v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 632.

No. 00–6231. De La Pena-Juarez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 214 F. 3d 594.

No. 00–6242. Pons v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 216 F. 3d 1072.

No. 00–6265. Mateo-Mendez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 215 F. 3d 1039.

No. 00–6278. Gonzalez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 220 F. 3d 585.
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No. 00–6285. McDonald v. Carlton, Warden. C. A. 6th
Cir. Certiorari denied.

No. 00–6319. Santiago v. Barbo, Administrator, North-
ern State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 00–6331. Nunn v. Mitchell, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 215 F. 3d 1327.

No. 00–6332. Chapman v. Washington. Sup. Ct. Wash.
Certiorari denied. Reported below: 140 Wash. 2d 436, 998 P. 2d
282.

No. 00–6341. Ferdinand v. Dormire, Superintendent,
Jefferson City Correctional Center, et al. C. A. 8th Cir.
Certiorari denied. Reported below: 212 F. 3d 473.

No. 00–6344. DeJesus-Mejia v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 224 F. 3d 765.

No. 00–6362. Morris v. Dormire, Superintendent, Jeffer-
son City Correctional Center. C. A. 8th Cir. Certiorari
denied. Reported below: 217 F. 3d 556.

No. 00–6388. Meranda v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6434. Carr v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–6435. Aponte v. United States Parole Commission.
C. A. 5th Cir. Certiorari denied. Reported below: 224 F. 3d 766.

No. 00–6450. Horner v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 224 F. 3d 765.

No. 00–6454. Bolden v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–6470. Patterson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 225 F. 3d 660.

No. 00–6473. Standifur v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 232 F. 3d 213.
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No. 00–6475. Kye v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 229 F. 3d 1160.

No. 00–6482. Long v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 656.

No. 00–6487. White v. Fishman et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1140.

No. 99–1730. Huerta Garcia, Chief Deputy Warden v.
Jones. C. A. 9th Cir. Motion of respondent for leave to proceed
in forma pauperis granted. Certiorari denied. Reported below:
208 F. 3d 221.

No. 00–354. Gammon, Superintendent, Moberly Correc-
tional Center, et al. v. Smith. C. A. 8th Cir. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 205 F. 3d 1045.

No. 99–2090. Vessel My Girls et al. v. Marina Manage-
ment Services, Inc., dba James Creek Marina, as Agent
for MIF Realty, et al. C. A. D. C. Cir. Motion of MIF Re-
alty to substitute itself as respondent in place of Marina Manage-
ment Services, Inc. denied. Certiorari denied. Reported below:
202 F. 3d 315.

No. 00–353. Omnipoint Communications Enterprises, L. P.
v. Newtown Township et al. C. A. 3d Cir. Motions of
AT&T Wireless Services, Inc., et al., Dobson Communications
Corp., and Sprint Spectrum for leave to file briefs as amici curiae
granted. Certiorari denied. Reported below: 219 F. 3d 240.

No. 00–386. Wal-Mart Stores, Inc., Associates’ Health
and Welfare Plan et al. v. Wells. C. A. 7th Cir. Certiorari
denied. Justice Breyer took no part in the consideration or
decision of this petition. Reported below: 213 F. 3d 398.

No. 00–487. Gillette Co. v. Revenue Division of the De-
partment of Treasury of Michigan. Ct. App. Mich. Certio-
rari denied. Justice Breyer took no part in the consideration
or decision of this petition.

No. 00–485. Faulkner et al. v. Brister et al. C. A. 5th
Cir. Motion of American Council on Education for leave to file a
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brief as amicus curiae granted. Certiorari denied. Reported
below: 214 F. 3d 675.

Rehearing Denied

No. 99–8830. Bowie v. Gibson, Warden, et al., 530 U. S.
1208;

No. 99–9466. Mueller v. Schnick et al., ante, p. 833;
No. 99–9906. Page v. California, ante, p. 850;
No. 99–9937. Mercer v. Scibana, Warden, ante, p. 851;
No. 99–10063. Tillitz v. United States, ante, p. 858; and
No. 00–5203. Johnson v. Hertz Corp. et al., ante, p. 891.

Petitions for rehearing denied.

November 8, 2000

Miscellaneous Orders

No. 00A415. Stewart, Director, Arizona Department of
Corrections, et al. v. Miller, By and Through Jones. Ap-
plication to vacate the stay of execution of sentence of death
entered by the United States Court of Appeals for the Ninth
Circuit on November 7, 2000, presented to Justice O’Connor,
and by her referred to the Court, granted. Justice Stevens
and Justice Breyer would deny the application to vacate the
stay of execution.

No. 00A418. Horn, Commissioner, Pennsylvania Depart-
ment of Corrections, et al. v. Saranchak, by His Next
Friends, Troup et al. Application to vacate the stay of execu-
tion of sentence of death entered by the United States Court of
Appeals for the Third Circuit on November 8, 2000, presented to
Justice Souter, and by him referred to the Court, denied.

No. 00M37 (00A378). Miller v. Arizona. Motion for leave
to proceed in forma pauperis without an affidavit of indigency
executed by petitioner denied. Application for stay of execution
of sentence of death, presented to Justice O’Connor, and by her
referred to the Court, denied. Justice Stevens would grant
the application for stay of execution.

Certiorari Denied

No. 00–6818 (00A395). Sexton v. North Carolina. Sup. Ct.
N. C. Application for stay of execution of sentence of death,
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presented to The Chief Justice, and by him referred to the
Court, denied. Certiorari denied. Reported below: 353 N. C.
276, 545 S. E. 2d 732.

No. 00–6861 (00A400). Sexton v. North Carolina. Sup. Ct.
N. C. Application for stay of execution of sentence of death,
presented to The Chief Justice, and by him referred to the
Court, denied. Certiorari denied.

November 9, 2000
Certiorari Denied

No. 00–6114 (00A233). Angel Flores v. Johnson, Director,
Texas Department of Criminal Justice, Institutional Di-
vision. C. A. 5th Cir. Application for stay of execution of sen-
tence of death, presented to Justice Scalia, and by him referred
to the Court, denied. Certiorari denied. Justice Stevens
would grant the application for stay of execution. Justice Sou-
ter and Justice Ginsburg would grant the application for stay
of execution and the petition for writ of certiorari, vacate the
judgment, and remand the case for further consideration in light
of Williams v. Taylor, 529 U. S. 362 (2000). Justice Breyer
would grant the application for stay of execution and the petition
for writ of certiorari. Reported below: 210 F. 3d 456.

November 13, 2000

Dismissal Under Rule 46

No. 00–443. Rissman v. Rissman et al. C. A. 7th Cir. Cer-
tiorari dismissed under this Court’s Rule 46.1. Reported below:
213 F. 3d 381.

Certiorari Granted—Remanded

No. 99–939. Goodson v. United States; and
No. 99–1393. Goodson et al. v. United States. C. A. 5th

Cir. The Court reversed the judgment below in Cleveland v.
United States, ante, p. 12. Therefore, certiorari granted, and
cases remanded for further proceedings. Reported below: 182
F. 3d 296.

Certiorari Granted—Vacated and Remanded

No. 99–7682. Tinker v. Hanks, Superintendent, Wabash
Valley Correctional Facility. C. A. 7th Cir. Motion of
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petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of Artuz v. Bennett, ante, p. 4. Reported
below: 172 F. 3d 990.

No. 99–8961. Blackmon v. Money, Warden. C. A. 6th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Artuz v. Bennett,
ante, p. 4.

No. 99–9455. Garcia Guerrero v. Terhune, Director,
California Department of Corrections, et al. C. A. 9th
Cir. Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Artuz v. Bennett,
ante, p. 4. Reported below: 199 F. 3d 1332.

No. 99–10001. Cohen v. Grant, Warden, et al. C. A. 5th
Cir. Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Artuz v. Bennett,
ante, p. 4.

No. 00–5381. Weatherspoon v. Moore, Secretary, Florida
Department of Corrections. C. A. 11th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis granted. Certio-
rari granted, judgment vacated, and case remanded for further
consideration in light of Artuz v. Bennett, ante, p. 4. Reported
below: 220 F. 3d 591.

No. 00–5490. Moreland v. Lazaroff, Warden. C. A. 6th
Cir. Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Artuz v. Bennett,
ante, p. 4. Reported below: 205 F. 3d 1341.

No. 00–5644. Humphrey v. United States. C. A. 6th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 210 F. 3d 373.
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No. 00–5719. Knight v. United States. C. A. 3d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 216 F. 3d 1077.

Certiorari Dismissed

No. 00–6086. Alford v. United States District Court for
the Northern District of California (Ayers, Warden,
Real Party in Interest). C. A. 9th Cir. Motion of petitioner
for leave to proceed in forma pauperis denied, and certiorari
dismissed. See this Court’s Rule 39.8.

No. 00–6099. Southerland v. Heine et al. C. A. 11th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re-
ported below: 212 F. 3d 598.

No. 00–6112. Renoir v. Hollifield et al. C. A. 4th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8.

No. 00–6151. DeNardo v. Barrans et al. C. A. 9th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. As
petitioner has repeatedly abused this Court’s process, the Clerk
is directed not to accept any further petitions in noncriminal
matters from petitioner unless the docketing fee required by
Rule 38(a) is paid and the petition is submitted in compliance
with Rule 33.1. See Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Justice Stevens dis-
sents. See id., at 4, and cases cited therein. Reported below:
230 F. 3d 1366.

Miscellaneous Orders

No. D–2202. In re Disbarment of Conway. Michael An-
thony Conway, of Bloomfield Hills, Mich., having requested to
resign as a member of the Bar of this Court, it is ordered that
his name be stricken from the roll of attorneys admitted to the
practice of law before this Court. The rule to show cause, issued
on October 30, 2000 [ante, p. 954], is discharged.



531ORD Unit: $PT1 [05-01-02 10:53:25] PGT: ORD1BV (Bound Volume)

990 OCTOBER TERM, 2000

November 13, 2000 531 U. S.

No. 00M33. Thomas v. Johnson, Warden;
No. 00M34. Stefanko v. United States;
No. 00M35. Winters v. Winters et al.; and
No. 00M36. Smith v. Hughes Aircraft. Motions to direct

the Clerk to file petitions for writs of certiorari out of time denied.

No. 98–1768. Buckman Co. v. Plaintiffs’ Legal Commit-
tee. C. A. 3d Cir. [Certiorari granted, 530 U. S. 1273.] Motion
of the Solicitor General for leave to participate in oral argument
as amicus curiae and for divided argument granted.

No. 99–1680. City News & Novelty, Inc. v. City of Wau-
kesha. Ct. App. Wis. [Certiorari granted, 530 U. S. 1242.]
Motion of the Solicitor General for leave to participate in oral
argument as amicus curiae and for divided argument granted.

No. 99–1408. Atwater et al. v. City of Lago Vista et al.
C. A. 5th Cir. [Certiorari granted, 530 U. S. 1260.] Motion of
Texas et al. for leave to participate in oral argument as amici
curiae and for divided argument granted.

No. 99–1687. Bartnicki et al. v. Vopper, aka Williams,
et al.; and

No. 99–1728. United States v. Vopper, aka Williams,
et al. C. A. 3d Cir. [Certiorari granted, 530 U. S. 1260.] Mo-
tion of the Solicitor General for divided argument granted. Mo-
tion of respondents for divided argument granted.

No. 99–9633. Burgess v. Cook, Director, Oregon Depart-
ment of Corrections. C. A. 9th Cir. Motion of petitioner for
reconsideration of order denying leave to proceed in forma pau-
peris [ante, p. 803] denied.

No. 99–9821. Donaldson v. Chamberlain, Judge, Circuit
Court of Michigan, 21st Circuit. Sup. Ct. Mich. Motion of
petitioner for reconsideration of order denying leave to proceed
in forma pauperis [ante, p. 802] denied.

No. 00–5325. Cotton v. United States. C. A. 9th Cir. Mo-
tion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 808] denied.

No. 00–5733. Do-Nguyen v. Clinton, President of the
United States, et al. C. A. 9th Cir. Motion of petitioner for
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reconsideration of order denying leave to proceed in forma pau-
peris [ante, p. 922] denied.

No. 00–6029. Ragsdale et al. v. Wolverine World Wide,
Inc. C. A. 8th Cir. The Solicitor General is invited to file a
brief in this case expressing the views of the United States.

No. 00–6420. Chute v. Equifax Credit Information Serv-
ices, Inc. C. A. 9th Cir. Motion of petitioner for leave to pro-
ceed in forma pauperis denied. Petitioner is allowed until De-
cember 4, 2000, within which to pay the docketing fee required
by Rule 38(a) and to submit a petition in compliance with Rule
33.1 of the Rules of this Court.

No. 00–6623. In re Aucoin. Petition for writ of habeas cor-
pus denied.

Certiorari Granted

No. 99–1977. Saucier v. Katz et al. C. A. 9th Cir. Certio-
rari granted. Reported below: 194 F. 3d 962.

No. 00–121. Duncan, Superintendent, Great Meadow
Correctional Facility v. Walker. C. A. 2d Cir. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari granted limited to Question 1 presented by the petition.
Reported below: 208 F. 3d 357.

Certiorari Denied

No. 99–2059. Wallace, dba Video Liquidators v. Shep-
pard, Department of Public Safety Agent, et al. C. A.
5th Cir. Certiorari denied. Reported below: 204 F. 3d 165.

No. 99–8819. Webster v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 199 F. 3d 1256.

No. 99–9368. Barnwell v. Cowan, Warden. C. A. 7th Cir.
Certiorari denied.

No. 99–9460. Hinson v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 208 F. 3d 1009.

No. 99–9927. Lombera-Camorlinga v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 206 F. 3d 882.
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No. 99–9941. Abdallah v. Pileggi et al. C. A. Fed. Cir.
Certiorari denied. Reported below: 230 F. 3d 1377.

No. 99–9995. Bautista Rivera v. Greene. Ct. App. Cal.,
1st App. Dist. Certiorari denied.

No. 00–196. Century Importers, Inc. v. United States.
C. A. Fed. Cir. Certiorari denied. Reported below: 205 F. 3d
1308.

No. 00–239. Krilich et al. v. United States. C. A. 7th
Cir. Certiorari denied. Reported below: 209 F. 3d 968.

No. 00–349. Dougall et al. v. Rector and Visitors of
George Mason University et al. Sup. Ct. Va. Certiorari
denied.

No. 00–356. Rutledge, an Individual on His Own Behalf
and on Behalf of the Beneficiaries of the Hotel Union
and Hotel Industry of Hawaii Pension Trust, et al. v.
Seyfarth, Shaw, Fairweather & Geraldson et al. C. A.
9th Cir. Certiorari denied. Reported below: 201 F. 3d 1212 and
208 F. 3d 1170.

No. 00–384. Martin v. Barnesville Exempted Village
School District Board of Education. C. A. 6th Cir. Certio-
rari denied. Reported below: 209 F. 3d 931.

No. 00–392. Trustees of the International Brother-
hood of Electrical Workers Local 98 Pension Plan v.
Aetna Casualty & Surety Co. et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 225 F. 3d 650.

No. 00–394. Campbell v. Cantor Fitzgerald & Co. et al.
C. A. 2d Cir. Certiorari denied. Reported below: 205 F. 3d 1321.

No. 00–402. Dvorak v. Disciplinary Board of the Su-
preme Court of North Dakota. Sup. Ct. N. D. Certiorari
denied. Reported below: 611 N. W. 2d 147.

No. 00–408. Fisher v. United Feature Syndicate, Inc.,
et al. C. A. 10th Cir. Certiorari denied. Reported below: 203
F. 3d 834.

No. 00–409. Hopkins v. United Parcel Service, Inc. Sup.
Ct. Ohio. Certiorari denied. Reported below: 89 Ohio St. 3d
1426, 729 N. E. 2d 1196.
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No. 00–412. Purdy v. Purdy. C. A. 6th Cir. Certiorari de-
nied. Reported below: 208 F. 3d 214.

No. 00–421. Randall et al. v. Dellwood Farms, Inc., et
al. C. A. 7th Cir. Certiorari denied. Reported below: 216 F.
3d 621.

No. 00–428. Ciraolo v. City of New York et al. C. A. 2d
Cir. Certiorari denied. Reported below: 216 F. 3d 236.

No. 00–436. Krouner v. District of Columbia Court of
Appeals. Ct. App. D. C. Certiorari denied. Reported below:
748 A. 2d 924.

No. 00–440. Bayer AG et al. v. Elan Pharmaceutical
Research Corp. et al. C. A. Fed. Cir. Certiorari denied.
Reported below: 212 F. 3d 1241.

No. 00–441. Copenhaver v. Source One Mortgage Serv-
ices Corp. C. A. 5th Cir. Certiorari denied. Reported below:
213 F. 3d 637.

No. 00–469. Citizens for Uniform Taxation v. Northport
Public School District et al. Ct. App. Mich. Certiorari de-
nied. Reported below: 239 Mich. App. 284, 608 N. W. 2d 480.

No. 00–486. Fricke v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 53 M. J. 149.

No. 00–494. Olson v. United States; and
No. 00–6436. Neal et al. v. United States. C. A. 7th Cir.

Certiorari denied. Reported below: 219 F. 3d 698.

No. 00–498. Wadkins v. Arnold. C. A. 4th Cir. Certiorari
denied. Reported below: 214 F. 3d 535.

No. 00–534. Harper v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 00–562. Connor v. Henderson, Postmaster General.
C. A. 5th Cir. Certiorari denied. Reported below: 210 F. 3d 369.

No. 00–579. Foxx v. Danzig, Secretary of the Navy.
C. A. 4th Cir. Certiorari denied. Reported below: 213 F. 3d
631.



531ORD Unit: $PT1 [05-01-02 10:53:25] PGT: ORD1BV (Bound Volume)

994 OCTOBER TERM, 2000

November 13, 2000 531 U. S.

No. 00–605. Sanders v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 898.

No. 00–5160. Camilo Bravo v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 203 F. 3d 778.

No. 00–5204. Luna-Dominguez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 213 F. 3d 637.

No. 00–5313. Simpson v. Florida Department of Correc-
tions. C. A. 11th Cir. Certiorari denied. Reported below: 212
F. 3d 600.

No. 00–5330. Fuller v. Barrett et al. C. A. 4th Cir.
Certiorari denied. Reported below: 201 F. 3d 436.

No. 00–5334. Guzman-Rangel v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 213 F. 3d 639.

No. 00–5499. Bulger v. Michigan. Sup. Ct. Mich. Certio-
rari denied. Reported below: 462 Mich. 495, 614 N. W. 2d 103.

No. 00–5567. Mason v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 768 So. 2d 1008.

No. 00–5585. Frazier-El v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 204 F. 3d 553.

No. 00–5630. Wiggins v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 599.

No. 00–5638. Frogge v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 351 N. C. 576, 528 S. E. 2d
893.

No. 00–5673. Sanchez-Pacheco v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 221 F. 3d 1349.

No. 00–5701. Morris v. Apfel, Commissioner of Social
Security. C. A. 5th Cir. Certiorari denied.

No. 00–6027. Ramirez v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–6036. Belasco v. Snyder, Warden. C. A. 8th Cir.
Certiorari denied. Reported below: 208 F. 3d 217.
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No. 00–6040. Whitley v. Hall et al. Sup. Ct. Fla. Certio-
rari denied. Reported below: 760 So. 2d 949.

No. 00–6042. Underwood v. Gibson et al. C. A. 5th Cir.
Certiorari denied.

No. 00–6045. Bailey v. Virginia. Sup. Ct. Va. Certiorari
denied. Reported below: 259 Va. 723, 529 S. E. 2d 570.

No. 00–6049. Simmons v. Schomig, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–6050. Spivey v. Rocha, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 194 F. 3d 971.

No. 00–6062. Fuller v. Luebbers, Superintendent, Po-
tosi Correctional Center, et al. C. A. 8th Cir. Certiorari
denied. Reported below: 202 F. 3d 1053.

No. 00–6073. Jennings v. Parole Board of Virginia. C. A.
4th Cir. Certiorari denied. Reported below: 208 F. 3d 209.

No. 00–6077. Reid v. Indiana. Ct. App. Ind. Certiorari
denied. Reported below: 719 N. E. 2d 451.

No. 00–6078. Wallace v. Broyles, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–6079. White v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 213 F. 3d 637.

No. 00–6080. Bennett v. Lake Havasu City, Arizona, et
al. C. A. 9th Cir. Certiorari denied. Reported below: 217 F.
3d 844.

No. 00–6082. Ranes v. Overton, Deputy Director, Michi-
gan Department of Corrections. C. A. 6th Cir. Certiorari
denied.

No. 00–6084. Birdwell v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–6091. Davis v. Butler et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1336.
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No. 00–6093. Sugar v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 00–6098. Mason v. Norwest Bank et al. C. A. 8th Cir.
Certiorari denied.

No. 00–6105. Coombs v. Sprint Communications Co. et al.
Sup. Ct. N. C. Certiorari denied.

No. 00–6107. Roberts v. Garcia, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 216 F. 3d 1083.

No. 00–6109. Shearin v. Mother AUMP Church et al.
Sup. Ct. Del. Certiorari denied. Reported below: 755 A. 2d 390.

No. 00–6115. Turner v. Lockyer, Attorney General of
California, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 229 F. 3d 1159.

No. 00–6117. Martin v. Corcoran, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 210 F. 3d 361.

No. 00–6121. Smith v. Hooper et al. Ct. App. Ky. Certio-
rari denied.

No. 00–6123. Vishevnik v. Board of Education of the
City of New York et al. Sup. Ct. N. Y., New York County.
Certiorari denied.

No. 00–6130. Marshall v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–6131. Robinson v. Director of Corrections of
California. C. A. 9th Cir. Certiorari denied.

No. 00–6134. Grant v. Lee et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 213 F. 3d 646.

No. 00–6144. Shaw v. Dormire, Superintendent, Jeffer-
son City Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 00–6145. Smith v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6154. Bryant v. Carlton, Warden. C. A. 6th Cir.
Certiorari denied.
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No. 00–6167. Spann v. Parks et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6168. Stewart v. Moniette. C. A. 5th Cir. Certio-
rari denied.

No. 00–6169. Flynn v. Berland, Judge, Circuit Court of
Illinois, Cook County, et al. C. A. 7th Cir. Certiorari denied.

No. 00–6170. Hermansen v. Chandler, Attorney Gen-
eral of Kentucky, et al. C. A. 6th Cir. Certiorari denied.
Reported below: 211 F. 3d 1269.

No. 00–6171. Getz v. Snyder, Warden. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–6172. Miranda v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 23 Cal. 4th 340, 1 P. 3d 73.

No. 00–6182. Trosclair v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–6183. White v. Porter. C. A. 5th Cir. Certiorari
denied.

No. 00–6188. Ortiz v. Gates et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 232 F. 3d 895.

No. 00–6194. Ayon v. Williams, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 221 F. 3d 1351.

No. 00–6220. Teacherson v. Patent and Trademark Of-
fice. C. A. Fed. Cir. Certiorari denied. Reported below: 232
F. 3d 907.

No. 00–6250. Lyon v. California. Ct. App. Cal., 1st App.
Dist. Certiorari denied.

No. 00–6284. Cottrell v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 765 So. 2d 708.

No. 00–6291. Chavez Romero v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 224 F. 3d 765.

No. 00–6296. Kimberlin v. DeWalt, Warden (two judg-
ments). C. A. 4th Cir. Certiorari denied. Reported below: 217
F. 3d 839 (first judgment); 215 F. 3d 1319 (second judgment).

No. 00–6306. Morgan v. Texas. Ct. App. Tex., 2d Dist.
Certiorari denied.
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No. 00–6309. Cardenas v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 217 F. 3d 491.

No. 00–6325. Alvillar v. California. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 00–6339. Holloman v. Moore, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6343. Alvarado, aka Dykes v. United States.
C. A. 5th Cir. Certiorari denied.

No. 00–6359. Reynolds v. Angelone, Director, Virginia
Department of Corrections. Sup. Ct. Va. Certiorari denied.

No. 00–6361. Sealed Petitioner v. United States. C. A.
D. C. Cir. Certiorari denied. Reported below: 221 F. 3d 196.

No. 00–6366. Sera v. Arkansas. Sup. Ct. Ark. Certiorari
denied. Reported below: 341 Ark. 415, 17 S. W. 3d 61.

No. 00–6383. Jones v. Ridge, Governor of Pennsylvania,
et al. Super. Ct. Pa. Certiorari denied. Reported below: 752
A. 2d 421.

No. 00–6393. Daniel v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 216 F. 3d 1091.

No. 00–6398. Jones v. Gibson, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 206 F. 3d 946.

No. 00–6399. Mathers v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 765 So. 2d 709.

No. 00–6406. Smith v. McCaughtry, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–6412. Carrera-Carrillo v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 226 F. 3d 641.

No. 00–6414. Johnson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–6416. Williams v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.



531ORD Unit: $PT1 [05-01-02 10:53:25] PGT: ORD1BV (Bound Volume)

999ORDERS

November 13, 2000531 U. S.

No. 00–6426. Webb v. Anderson, Superintendent, Indi-
ana State Prison. C. A. 7th Cir. Certiorari denied. Re-
ported below: 224 F. 3d 649.

No. 00–6428. Jaramillo v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 226 F. 3d 641.

No. 00–6441. Paletta v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 842.

No. 00–6453. Zapata v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 216 F. 3d 1091.

No. 00–6461. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1145.

No. 00–6462. Robinson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 217 F. 3d 560.

No. 00–6465. Daas v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 198 F. 3d 1167.

No. 00–6466. Cioli v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 226 F. 3d 648.

No. 00–6468. Pollard v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 215 F. 3d 643.

No. 00–6469. McAleer v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 221 F. 3d 1353.

No. 00–6471. Pemberton v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 216 F. 3d 1089.

No. 00–6472. Musa v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 220 F. 3d 1096.

No. 00–6480. Daniel v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 209 F. 3d 1091 and 216 F. 3d
1201.

No. 00–6484. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1336.

No. 00–6485. Reese v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 226 F. 3d 648.
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No. 00–6488. Torres-Vega v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 225 F. 3d 665.

No. 00–6489. Vega-Aguilera v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 229 F. 3d 1161.

No. 00–6495. Reeves v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 210 F. 3d 1041.

No. 00–6496. Reynolds v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 215 F. 3d 1210.

No. 00–6499. Pajooh v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 1007.

No. 00–6513. Matthews v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 222 F. 3d 305.

No. 00–6519. Chamberlain v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 225 F. 3d 655.

No. 00–6523. Butler et al. v. United States. C. A. 8th
Cir. Certiorari denied. Reported below: 218 F. 3d 835.

No. 00–6526. Simmons v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 226 F. 3d 646.

No. 00–6530. Friedmann v. United States; and
No. 00–6540. Fazio v. United States. C. A. 2d Cir. Certio-

rari denied. Reported below: 225 F. 3d 647.

No. 00–6532. Hartwell v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 225 F. 3d 649.

No. 00–6533. Garcia v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 221 F. 3d 1355.

No. 00–6534. Gallo v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–6535. Hudson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 225 F. 3d 656.

No. 00–6536. Hatten v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 225 F. 3d 656.

No. 00–6537. Garcia-Bravo v. United States. C. A. 11th
Cir. Certiorari denied.
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No. 00–6543. McMutuary et al. v. United States. C. A.
7th Cir. Certiorari denied. Reported below: 217 F. 3d 477.

No. 00–6545. DeJesus v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 219 F. 3d 117.

No. 00–6547. Jackson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 230 F. 3d 1360.

No. 00–6549. Mercado-Orozco v. United States. C. A. 9th
Cir. Certiorari denied.

No. 00–6556. Young v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1323.

No. 00–6560. Minor v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–6566. Diaz v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 213 F. 3d 629.

No. 00–6569. Linietsky v. New York State Grievance Com-
mittee for the Second and Eleventh Judicial Districts.
Ct. App. N. Y. Certiorari denied. Reported below: 95 N. Y. 2d
791, 733 N. E. 2d 229.

No. 00–6588. Simon v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 228 F. 3d 413.

No. 00–6591. Wilson v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–6605. Williams v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 217 F. 3d 751.

No. 00–6609. Morgan v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–214. Qwest Corp. v. MCI WORLDCOM Network
Services, Inc., et al.; Qwest Corp. v. AT&T Communications
of the Pacific Northwest, Inc., et al.; and Qwest Corp. v.
Sprint Communications Co. L. P. et al. C. A. 9th Cir. Cer-
tiorari denied. Justice O’Connor took no part in the consider-
ation or decision of this petition. Reported below: 204 F. 3d 1262
(first judgment); 211 F. 3d 1276 (second and third judgments).
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No. 00–387. Gerber Products Co. v. Tylka et al. C. A.
7th Cir. Motion of Chamber of Commerce of the United States
et al. for leave to file a brief as amici curiae granted. Certiorari
denied. Reported below: 211 F. 3d 445.

No. 00–6048. Trobaugh v. Kelly et al. C. A. 8th Cir. Mo-
tion of petitioner to consolidate this case with No. 99–9136, Dan-
iels v. United States [certiorari granted, 530 U. S. 1299], denied.
Certiorari denied. Reported below: 221 F. 3d 1344.

No. 00–6765 (00A362). Chambers v. Johnson, Director,
Texas Department of Criminal Justice, Institutional Divi-
sion. C. A. 5th Cir. Application for stay of execution of sen-
tence of death, presented to Justice Scalia, and by him referred
to the Court, denied. Certiorari denied. Justice Stevens and
Justice Ginsburg would grant the application for stay of execu-
tion. Reported below: 218 F. 3d 360.

Rehearing Denied

No. 99–1818. Rambacher et vir v. Commissioner of Inter-
nal Revenue, 530 U. S. 1244;

No. 99–1826. Oye v. Railroad Retirement Board, ante,
p. 814;

No. 99–1903. Moore v. Federal Deposit Insurance Corpo-
ration, ante, p. 817;

No. 99–1911. Chi-Ming Chow v. Michigan Attorney Griev-
ance Commission (two judgments), ante, p. 818;

No. 99–1928. Tarawaly v. Farrey, Warden, 530 U. S. 1277;
No. 99–9265. Burnett v. Green, 530 U. S. 1266;
No. 99–9377. Peterson v. Florida, ante, p. 831;
No. 99–9423. Woodbury v. Stein Mart, Inc., ante, p. 832;
No. 99–9480. Ancrum v. Moore, Secretary, Florida De-

partment of Corrections, ante, p. 834;
No. 99–9546. Keith v. United States, 530 U. S. 1249;
No. 99–9754. Carter v. Lee, Warden, ante, p. 843;
No. 99–9871. Carter v. United States, ante, p. 848;
No. 99–9928. Mercer v. United States, ante, p. 851;
No. 99–9963. Drane v. Georgia, ante, p. 853;
No. 99–10068. Pitts v. Gearinger, Warden, ante, p. 859;
No. 99–10081. Reed v. Leonard, Warden, ante, p. 859;
No. 00–87. Jackson v. Lachance, Director, Office of Per-

sonnel Management, et al., ante, p. 875;
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No. 00–158. Brown v. Adidas USA, Inc., aka Adidas
America, Inc., ante, p. 878;

No. 00–5104. Vincze v. Hickman, Warden, ante, p. 886;
No. 00–5109. Larson v. Coyle, Warden, ante, p. 886;
No. 00–5214. Mills v. Brice et al., ante, p. 892; and
No. 00–5657. Guanipa v. Parks, Warden, et al., ante, p. 912.

Petitions for rehearing denied.

November 14, 2000

Miscellaneous Orders
No. 00A440. Chambers v. Schriro et al. Application for

stay of execution of sentence of death, presented to Justice
Thomas, and by him referred to the Court, denied.

No. 00–7004 (00A431). In re Chambers. Application for stay
of execution of sentence of death, presented to Justice Thomas,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

Certiorari Denied
No. 00–6925 (00A414). Chambers v. Missouri. Sup. Ct. Mo.

Application for stay of execution of sentence of death, presented
to Justice Thomas, and by him referred to the Court, denied.
Certiorari denied.

November 15, 2000

Miscellaneous Order
No. 00A432. Snyder, Warden, et al. v. Weeks. Application

to vacate the stay of execution of sentence of death entered by the
United States Court of Appeals for the Third Circuit on November
13, 2000, presented to Justice Souter, and by him referred to the
Court, granted. Justice Stevens and Justice Breyer would
deny the application to vacate the stay of execution.

Certiorari Denied
No. 00–6953. Weeks v. Snyder, Warden. C. A. 3d Cir.

Certiorari denied. Reported below: 219 F. 3d 245.

November 16, 2000

Miscellaneous Orders
No. 00A347 (00–6677). Penry v. Johnson, Director, Texas

Department of Criminal Justice, Institutional Divi-
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sion. C. A. 5th Cir. Application for stay of execution of sen-
tence of death, presented to Justice Scalia, and by him referred
to the Court, granted pending the disposition of the petition for
writ of certiorari. Should the petition for writ of certiorari be
denied, this stay shall terminate automatically. In the event the
petition for writ of certiorari is granted, the stay shall terminate
upon the sending down of the judgment of this Court.

No. 00A443. Snyder, Warden v. Weeks. Application to va-
cate the stay of execution of sentence of death entered by the
United States Court of Appeals for the Third Circuit on Novem-
ber 15, 2000, presented to Justice Souter, and by him referred
to the Court, granted. Justice Stevens and Justice Breyer
would deny the application to vacate the stay of execution.

Certiorari Denied

No. 00–7028 (00A444). Weeks v. Delaware. Sup. Ct. Del.
Application for stay of execution of sentence of death, presented
to Justice Souter, and by him referred to the Court, denied.
Certiorari denied. Reported below: 761 A. 2d 804.

November 21, 2000

Dismissal Under Rule 46

No. 99–1848. Buckhannon Board & Care Home, Inc., et
al. v. West Virginia Department of Health and Human
Resources et al. C. A. 4th Cir. [Certiorari granted, 530 U. S.
1304.] Writ of certiorari as to Dorsey Pierce dismissed under
this Court’s Rule 46.1.

November 24, 2000

Miscellaneous Order

No. 99–1702. Texas v. Cobb. Ct. Crim. App. Tex. [Certio-
rari granted, 530 U. S. 1260.] Case removed from argument cal-
endar for Wednesday, December 6, 2000. Oral argument resched-
uled for Tuesday, January 16, 2001.

Certiorari Granted

No. 00–836. Bush v. Palm Beach County Canvassing
Board et al. Sup. Ct. Fla. Motion of petitioner for leave to
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file petition for writ of certiorari on 81⁄2- by 11-inch page proofs
granted. Motion of respondents for leave to file brief in opposi-
tion on 81⁄2- by 11-inch page proofs granted. Motion of petitioner
to expedite consideration of petition for writ of certiorari granted.
Certiorari granted on Questions 1 and 2 as presented by the peti-
tion. In addition, the parties are directed to brief and argue the
following question: “What would be the consequences of this
Court’s finding that the decision of the Supreme Court of Florida
does not comply with 3 U. S. C. § 5?” Briefs of the parties, not to
exceed 50 pages, are to be filed with the Clerk and served upon
opposing counsel on or before 4 p.m., Tuesday, November 28, 2000.
Reply briefs, if any, not to exceed 20 pages, are to be filed with the
Clerk and served upon the parties on or before 4 p.m., Thursday,
November 30, 2000. The parties are encouraged to agree on the
contents of a joint appendix. This Court’s Rule 29.2 is suspended
in this case. Briefs may be filed in compliance with Rule 33.2 to
be replaced as soon as possible with briefs prepared in compli-
ance with Rule 33.1. Case set for oral argument on Friday, De-
cember 1, 2000, at 10:00 a.m., and a total of one and one-half hours
allotted for oral argument. Reported below: 772 So. 2d 1220.

Certiorari Denied
No. 00–837. Siegel et al. v. LePore et al. C. A. 11th Cir.

Motion of petitioners for leave to file petition for writ of certiorari
before judgment on 81⁄2- by 11-inch page proofs granted. Motion
of respondents for leave to file brief in opposition on 81⁄2- by 11-inch
page proofs granted. Motion of petitioners to expedite consider-
ation of petition for writ of certiorari before judgment granted.
Certiorari before judgment denied without prejudice.

November 27, 2000

Vacated and Remanded on Appeal. (See Nos. 00–132 and 00–
133, ante, p. 28.)

Certiorari Granted—Vacated and Remanded
No. 00–287. Robinson v. United States. C. A. 7th Cir.

Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 215 F. 3d 1331.

No. 00–5551. Shellmon v. Cambra, Warden. C. A. 9th Cir.
Motion of petitioner for leave to proceed in forma pauperis
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granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Slack v. McDaniel,
529 U. S. 473 (2000). Reported below: 221 F. 3d 1349.

No. 00–5760. Twitty v. United States. C. A. 4th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 215 F. 3d 1323.

No. 00–5930. Potts v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 211 F. 3d 598.

No. 00–5942. Meais v. United States. C. A. 4th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 215 F. 3d 1322.

Certiorari Dismissed
No. 00–6299. YoungBear v. Playboy Enterprises, Inc.,

et al. C. A. 8th Cir. Motion of petitioner for leave to proceed
in forma pauperis denied, and certiorari dismissed. See this
Court’s Rule 39.8.

No. 00–6311. Awofolu v. Los Angeles County Metro-
politan Transportation Authority et al. C. A. 9th Cir.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re-
ported below: 230 F. 3d 1366.

No. 00–6407. Rosenberg v. 177th Fighter Intercept Wing.
C. A. 3d Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s Rule
39.8.

No. 00–6653. DeNardo v. Barrans. C. A. 9th Cir. Motion
of petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8. Reported
below: 238 F. 3d 428.

Miscellaneous Orders
No. 00A336. Johnson v. Luebbers, Superintendent, Po-

tosi Correctional Center. Application for certificate of ap-
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pealability, addressed to Justice Stevens and referred to the
Court, denied.

No. D–2192. In re Disbarment of Hinson. Disbarment
entered. [For earlier order herein, see 530 U. S. 1295.]

No. D–2193. In re Disbarment of Moore. Disbarment
entered. [For earlier order herein, see 530 U. S. 1295.]

No. D–2194. In re Disbarment of Albanese. Joseph P.
Albanese, of New York, N. Y., having requested to resign as a
member of the Bar of this Court, it is ordered that his name be
stricken from the roll of attorneys admitted to the practice of law
before this Court. The rule to show cause, issued on August 28,
2000 [530 U. S. 1295], is discharged.

No. D–2197. In re Disbarment of Chilingirian. Dis-
barment entered. [For earlier order herein, see ante, p. 805.]

No. D–2199. In re Disbarment of Adams. Disbarment
entered. [For earlier order herein, see ante, p. 805.]

No. D–2211. In re Disbarment of Gamble. Henry Donnell
Gamble, of Durham, N. C., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2212. In re Disbarment of Fenton. Robert L.
Fenton, of Monterey, Cal., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2213. In re Disbarment of Gailey. James R. Gailey,
of Miami, Fla., is suspended from the practice of law in this Court,
and a rule will issue, returnable within 40 days, requiring him to
show cause why he should not be disbarred from the practice of
law in this Court.

No. D–2214. In re Disbarment of Hendershot. Thomas
R. Hendershot, of Greenbelt, Md., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–2215. In re Disbarment of Dahling. Alfred E.
Dahling, of Warren, Ohio, is suspended from the practice of law
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in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2216. In re Disbarment of Spritzer. Henry M.
Spritzer, of New Brunswick, N. J., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–2217. In re Disbarment of Dryer. Glen John
Dryer, of Mountain View, Haw., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2218. In re Disbarment of Ezer. Jonathan James
Ezer, of Bel Air, Tex., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 00M38. Workman v. Palm Beach County Sheriff et al.;
No. 00M39. Crawford v. Gramex Corp. et al.;
No. 00M40. Otalvaro-Rios v. United States;
No. 00M41. Mathis, aka Mathies, aka Cenault v. United

States;
No. 00M42. Pedraza v. United States;
No. 00M43. Melvin v. Estate of Simpson;
No. 00M44. Norwood v. Ingalls Shipbuilding, Inc.;
No. 00M45. Smith v. Henry, Warden; and
No. 00M46. Nevius v. McDaniel, Warden. Motions to di-

rect the Clerk to file petitions for writs of certiorari out of time
denied.

No. 00M47. Forti v. Pierson et al. Motion to direct the
Clerk to file petition for writ of certiorari out of time under this
Court’s Rule 14.5 denied.

No. 105, Orig. Kansas v. Colorado. Motion of the Special
Master for fees and reimbursement of expenses granted, and the
Special Master is awarded a total of $134,165.44 for the period
February 1 through October 15, 2000, to be paid equally by the
parties. [For earlier order herein, see, e. g., ante, p. 921.]
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No. 99–10160. In re Rettig. C. A. 6th Cir. Motion of peti-
tioner for reconsideration of order denying leave to proceed in
forma pauperis [ante, p. 809] denied.

No. 00–5250. Shafer v. South Carolina. Sup. Ct. S. C.
[Certiorari granted, 530 U. S. 1306.] Motion for appointment of
counsel granted, and it is ordered that David I. Bruck, Esq., of
Columbia, S. C., be appointed to serve as counsel for petitioner in
this case.

No. 00–6310. Balden et ux. v. Cottee et al. C. A. 6th
Cir.; and

No. 00–6347. Simpson v. Florida Department of Cor-
rections. C. A. 11th Cir. Motions of petitioners for leave to
proceed in forma pauperis denied. Petitioners are allowed until
December 18, 2000, within which to pay the docketing fees re-
quired by Rule 38(a) and to submit petitions in compliance with
Rule 33.1 of the Rules of this Court.

No. 00–6754. In re Gregory;
No. 00–6908. In re Suarez; and
No. 00–6931. In re Charles. Petitions for writs of habeas

corpus denied.

No. 00–6824. In re Janis. Petition for writ of mandamus
denied.

Certiorari Granted

No. 00–157. United Dominion Industries, Inc. v. United
States. C. A. 4th Cir. Certiorari granted. Reported below: 208
F. 3d 452.

No. 00–276. United States et al. v. United Foods, Inc.
C. A. 6th Cir. Certiorari granted. Reported below: 197 F. 3d 221.

No. 00–454. Atkinson Trading Co., Inc. v. Shirley et al.
C. A. 10th Cir. Certiorari granted. Reported below: 210 F. 3d
1247.

No. 99–1787. Reynolds Metals Co. v. Ellis. C. A. 9th Cir.
Motion of Central States, Southeast and Southwest Areas Health
and Welfare Fund for leave to file a brief as amicus curiae granted.
Certiorari granted. Reported below: 202 F. 3d 1246.
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No. 00–151. United States v. Oakland Cannabis Buyers’
Cooperative et al. C. A. 9th Cir. Certiorari granted. Jus-
tice Breyer took no part in the consideration or decision of this
petition. Reported below: 190 F. 3d 1109.

No. 00–6677. Penry v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Motion of petitioner for leave to proceed in forma pau-
peris granted. Certiorari granted. Reported below: 215 F. 3d
504.

Certiorari Denied

No. 99–2085. Mejia Rodriguez v. Reno, Attorney Gen-
eral, et al. C. A. 11th Cir. Certiorari denied. Reported
below: 178 F. 3d 1139.

No. 99–10049. Comer v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 356.

No. 99–10053. Scott v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 211.

No. 00–129. Local 1011, United Steelworkers of America,
AFL–CIO, CLC v. Herman, Secretary of Labor. C. A. 7th
Cir. Certiorari denied. Reported below: 207 F. 3d 924.

No. 00–131. K. D. M., a Minor, By and Through His Father
and Next Friend, W. J. M. v. Reedsport School District et
al. C. A. 9th Cir. Certiorari denied. Reported below: 196 F.
3d 1046.

No. 00–182. Taylor et ux. v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 212 F. 3d 395.

No. 00–200. Seguros La Republica, S. A. v. British Inter-
national Insurance Co. Ltd. C. A. 2d Cir. Certiorari denied.
Reported below: 212 F. 3d 138.

No. 00–248. West et al. v. Congemi et al. C. A. 5th Cir.
Certiorari denied. Reported below: 211 F. 3d 593.

No. 00–256. Mariani v. United States et al. C. A. 3d Cir.
Certiorari denied. Reported below: 212 F. 3d 761.

No. 00–259. Elliott et al. v. Commodity Futures Trad-
ing Commission. C. A. 7th Cir. Certiorari denied. Reported
below: 202 F. 3d 926.
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No. 00–260. Air Line Pilots Assn., International v.
Northwest Airlines, Inc. C. A. D. C. Cir. Certiorari denied.
Reported below: 199 F. 3d 477.

No. 00–270. Daley et al. v. Club Misty, Inc., dba Tequila
Roadhouse, et al. C. A. 7th Cir. Certiorari denied. Re-
ported below: 208 F. 3d 615.

No. 00–281. Patenaude et al. v. Owens-Illinois, Inc., et
al. C. A. 3d Cir. Certiorari denied. Reported below: 210 F.
3d 135.

No. 00–297. Livingston Downs Racing Assn., Inc. v. Loui-
siana State Racing Commission. Ct. App. La., 4th Cir. Cer-
tiorari denied. Reported below: 751 So. 2d 465.

No. 00–299. Mitten v. LaChapelle et al. Ct. App. Minn.
Certiorari denied. Reported below: 607 N. W. 2d 151.

No. 00–309. Syracuse Exploration Co. v. Northbrook
Property & Casualty Insurance Co. C. A. 3d Cir. Certio-
rari denied. Reported below: 216 F. 3d 1077.

No. 00–313. Adkins et ux. v. Uncle Bart’s Inc., dba
Uncle Bart’s Club, et al. Sup. Ct. Utah. Certiorari denied.
Reported below: 1 P. 3d 528.

No. 00–323. City of McAlester et al. v. Pittsburg
County Rural Water District No. 7 et al.; and

No. 00–490. Pittsburg County Rural Water District
No. 7 v. City of McAlester et al. C. A. 10th Cir. Certiorari
denied. Reported below: 211 F. 3d 1279.

No. 00–406. Board of Education of Central Community
Unit School District 301 v. Scionti. App. Ct. Ill., 2d Dist.
Certiorari denied. Reported below: 309 Ill. App. 3d 1090, 764
N. E. 2d 607.

No. 00–418. Wildenstein & Co., Inc. v. Michaels. Ct. App.
Cal., 2d App. Dist. Certiorari denied.

No. 00–419. Boyanowski et ux. v. Capital Area Inter-
mediate Unit et al. C. A. 3d Cir. Certiorari denied. Re-
ported below: 215 F. 3d 396.
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No. 00–423. Pogue et ux. v. Oglethorpe Power Corp.
C. A. 11th Cir. Certiorari denied. Reported below: 214 F. 3d
1354.

No. 00–432. Kasaks et al. v. Novak et al. C. A. 2d Cir.
Certiorari denied. Reported below: 216 F. 3d 300.

No. 00–442. Riverwood International Corp. v. Mead
Corp. C. A. Fed. Cir. Certiorari denied. Reported below: 212
F. 3d 1365.

No. 00–446. Rice v. Sunrise Express, Inc., et al. C. A.
7th Cir. Certiorari denied. Reported below: 209 F. 3d 1008.

No. 00–451. Baylor University v. Johnson. C. A. 5th Cir.
Certiorari denied. Reported below: 214 F. 3d 630.

No. 00–453. Miller v. Texas. Ct. App. Tex., 6th Dist. Cer-
tiorari denied.

No. 00–456. Louisiana Department of Natural Re-
sources v. Avenal et al. Ct. App. La., 4th Cir. Certiorari
denied. Reported below: 757 So. 2d 1.

No. 00–457. Allmerica Financial Life Insurance & An-
nuity Co. v. Miller. Sup. Ct. Ala. Certiorari denied. Re-
ported below: 775 So. 2d 132.

No. 00–461. Greer v. Amesqua et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 212 F. 3d 358.

No. 00–467. Bogue, aka Wood v. Pennsylvania. Super. Ct.
Pa. Certiorari denied. Reported below: 750 A. 2d 364.

No. 00–472. Michaelis v. Rollins. C. A. 5th Cir. Certio-
rari denied. Reported below: 212 F. 3d 596.

No. 00–474. Stove v. Philadelphia School District. C. A.
3d Cir. Certiorari denied. Reported below: 216 F. 3d 1077.

No. 00–475. Dorgan v. Sprint/United Management Co.
C. A. 8th Cir. Certiorari denied. Reported below: 221 F. 3d 1342.

No. 00–476. Kelly v. Methodist Hospital of Southern
California et al. Sup. Ct. Cal. Certiorari denied. Reported
below: 22 Cal. 4th 1108, 997 P. 2d 1169.



531ORD Unit: $PT1 [05-01-02 10:53:25] PGT: ORD1BV (Bound Volume)

1013ORDERS

November 27, 2000531 U. S.

No. 00–477. Rangel Velazquez et al. v. United States.
C. A. 10th Cir. Certiorari denied. Reported below: 216 F. 3d
1089.

No. 00–481. Bates v. Texas. Ct. App. Tex., 6th Dist. Cer-
tiorari denied. Reported below: 15 S. W. 3d 155.

No. 00–488. Music Square Church v. United States. C. A.
Fed. Cir. Certiorari denied. Reported below: 218 F. 3d 1367.

No. 00–495. Alderette v. Roe, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–501. Litwak v. Oscar Productions, Inc., et al.
C. A. 9th Cir. Certiorari denied. Reported below: 217 F. 3d 845.

No. 00–503. Jatoi v. Guaranty Federal Bank, F. S. B.
C. A. 5th Cir. Certiorari denied. Reported below: 216 F. 3d 1080.

No. 00–508. Lincoln Loan Co. v. City of Portland et al.
Ct. App. Ore. Certiorari denied. Reported below: 158 Ore. App.
574, 976 P. 2d 60.

No. 00–510. Smith v. Oregon State Department of Reve-
nue et al. Sup. Ct. Ore. Certiorari denied. Reported below:
330 Ore. 227, 998 P. 2d 675.

No. 00–518. Bickford et al. v. Anchorage School Dis-
trict. C. A. 9th Cir. Certiorari denied. Reported below: 229
F. 3d 1157.

No. 00–532. Grigson v. Creative Artists Agency et al.
C. A. 5th Cir. Certiorari denied. Reported below: 210 F. 3d 524.

No. 00–533. Huberty v. Soeteber et al. C. A. 9th Cir.
Certiorari denied. Reported below: 221 F. 3d 1348.

No. 00–536. Holbrook v. Lobdell-Emery Manufacturing
Co. C. A. 7th Cir. Certiorari denied. Reported below: 219 F.
3d 598.

No. 00–541. Perkin-Elmer Corp. v. TA Instruments, Inc.
C. A. Fed. Cir. Certiorari denied.

No. 00–552. Gardner v. Merit Systems Protection Board.
C. A. Fed. Cir. Certiorari denied. Reported below: 232 F. 3d 913.

No. 00–564. Thomas et al. v. Dickel et al. C. A. 8th Cir.
Certiorari denied. Reported below: 213 F. 3d 1023.



531ORD Unit: $PT1 [05-01-02 10:53:25] PGT: ORD1BV (Bound Volume)

1014 OCTOBER TERM, 2000

November 27, 2000 531 U. S.

No. 00–567. Moskowitz v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 215 F. 3d 265.

No. 00–569. Springfield Terminal Railway Co. et al. v.
Brotherhood of Locomotive Engineers et al. C. A. 1st Cir.
Certiorari denied. Reported below: 210 F. 3d 18.

No. 00–570. Sanders v.Freeman, Director, ShelbyCounty
Division of Correction, et al. C. A. 6th Cir. Certiorari de-
nied. Reported below: 221 F. 3d 846.

No. 00–572. Hawkins v. Lensing, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–585. Dinh Ton That v. 3D Systems, Inc., et al. Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 00–588. Sydnor v. Lachance, Director, Office of
Personnel Management, et al. C. A. 4th Cir. Certiorari
denied. Reported below: 210 F. 3d 362.

No. 00–603. Renger v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 228 F. 3d 408.

No. 00–626. Hilario v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 218 F. 3d 19.

No. 00–636. Burnett v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 218 F. 3d 748.

No. 00–639. Ahmad v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 805.

No. 00–641. Haven et al. v. Republic of Poland et al.
C. A. 7th Cir. Certiorari denied. Reported below: 215 F. 3d 727.

No. 00–644. Gerhart v. Hayes et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 201 F. 3d 646 and 217 F. 3d 320.

No. 00–648. Cole v. United States. C. A. 3d Cir. Certio-
rari denied.

No. 00–654. Andreas v. United States; and
No. 00–661. Wilson v. United States. C. A. 7th Cir. Cer-

tiorari denied. Reported below: 216 F. 3d 645.
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No. 00–663. Goldin Industries, Inc., et al. v. United
States. C. A. 11th Cir. Certiorari denied. Reported below:
219 F. 3d 1271.

No. 00–664. Estate of Henderson et al. v. City of Phila-
delphia et al. C. A. 3d Cir. Certiorari denied. Reported
below: 216 F. 3d 1076.

No. 00–667. Goad v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 243 F. 3d 553.

No. 00–673. Sanders et vir v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 211 F. 3d 711.

No. 00–682. Walker v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 409.

No. 00–685. Liddane et al. v. Commissioner of Internal
Revenue. C. A. 3d Cir. Certiorari denied. Reported below:
208 F. 3d 206.

No. 00–690. McClatchey v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 217 F. 3d 823.

No. 00–5048. Abrams v. Gammon, Superintendent, Mo-
berly Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 00–5115. Reid v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 721 A. 2d 945.

No. 00–5120. Morton v. United States Postal Service.
C. A. Fed. Cir. Certiorari denied. Reported below: 232 F. 3d 911.

No. 00–5316. Logan v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–5380. Washington v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 197 F. 3d 1214.

No. 00–5608. Davidian v. O’Mara et al. C. A. 6th Cir.
Certiorari denied. Reported below: 210 F. 3d 371.

No. 00–5615. Ray v. Houston Community College. C. A.
5th Cir. Certiorari denied.

No. 00–5677. Ward v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 216.
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No. 00–5713. Rosales v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 4 S. W. 3d 228.

No. 00–5759. Byford v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 116 Nev. –––, 994 P. 2d 700.

No. 00–5844. Jackson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 597.

No. 00–5982. Brakeall v. Gurucharri et al. Dist. Ct.
App. Fla., 2d Dist. Certiorari denied. Reported below: 763 So.
2d 322.

No. 00–5989. Bryant v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 97 Wash. App. 479, 983 P. 2d
1181.

No. 00–6175. Cornelius v. Mitchum et al. C. A. 11th Cir.
Certiorari denied.

No. 00–6177. Crandall v. Lorey, Sheriff, Fulton County,
New York. C. A. 2d Cir. Certiorari denied.

No. 00–6185. Phillips v. Kentucky. Sup. Ct. Ky. Certio-
rari denied. Reported below: 17 S. W. 3d 870.

No. 00–6186. McCrary v. Ohio Department of Human
Services et al. C. A. 6th Cir. Certiorari denied. Reported
below: 229 F. 3d 1153.

No. 00–6192. Newman v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 00–6193. Bravo v. Florida Department of Correc-
tions et al. C. A. 11th Cir. Certiorari denied.

No. 00–6196. Jacobs v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 234 Wis. 2d 151, 610 N. W. 2d 512.

No. 00–6200. Leverton v. City of Houston Police Depart-
ment et al. C. A. 5th Cir. Certiorari denied. Reported below:
210 F. 3d 368.

No. 00–6205. Park v. Jenkins et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 217 F. 3d 845.
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No. 00–6214. Ardis v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–6215. Holladay v. Haley, Commissioner, Alabama
Department of Corrections. C. A. 11th Cir. Certiorari de-
nied. Reported below: 209 F. 3d 1243.

No. 00–6217. Abreu v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 00–6224. Simpson v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 213 F. 3d 632.

No. 00–6225. Smith v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–6226. Sargent v. Miller, Superintendent, Pen-
dleton Correctional Facility. C. A. 6th Cir. Certiorari
denied.

No. 00–6227. Sullivan v. Johnson, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1321.

No. 00–6232. Mitchell v. Michigan Family Independence
Agency. Ct. App. Mich. Certiorari denied.

No. 00–6237. Robelen v. Gomez, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 187 F. 3d 648.

No. 00–6241. Archer v. Valley Healthcare Corp. et al.
C. A. 9th Cir. Certiorari denied. Reported below: 221 F. 3d 1347.

No. 00–6243. McCauley v. Cook’s Pest Control, Inc., et al.
Super. Ct. Gwinnett County, Ga. Certiorari denied.

No. 00–6246. Jimenez v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 214 F. 3d 1356.

No. 00–6247. Messa v. Workers’ Compensation Appeal
Board of Pennsylvania et al. Commw. Ct. Pa. Certiorari
denied.

No. 00–6251. Ervin v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.
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No. 00–6252. Ealey v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 00–6255. Martin v. Ohio. Ct. App. Ohio, Cuyahoga
County. Certiorari denied.

No. 00–6256. Muhammad v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–6257. Waidla v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 22 Cal. 4th 690, 996 P. 2d 46.

No. 00–6261. Wright v. Mitchem, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 00–6268. Weldon v. Booker, Superintendent, Missis-
sippi State Penitentiary. C. A. 5th Cir. Certiorari denied.

No. 00–6269. Odom v. Robinson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6271. Pacheco v. Trippett. C. A. 6th Cir. Certio-
rari denied.

No. 00–6272. Zwarst v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6273. Baxter v. United Protective Service. Ct.
App. Ind. Certiorari denied.

No. 00–6275. Geraci v. Senkowski, Superintendent, Clin-
ton Correctional Facility. C. A. 2d Cir. Certiorari denied.
Reported below: 211 F. 3d 6.

No. 00–6277. Hodge v. Kentucky. Sup. Ct. Ky. Certiorari
denied. Reported below: 17 S. W. 3d 824.

No. 00–6281. Wallace v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 351 N. C. 481, 528 S. E. 2d
326.

No. 00–6283. Turner v. Arkansas Mental Health De-
partment. C. A. 8th Cir. Certiorari denied.
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No. 00–6286. Denial v. Myers, Warden, et al. C. A. 3d
Cir. Certiorari denied.

No. 00–6288. Ortiz v. Pitcher, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 229 F. 3d 1153.

No. 00–6290. Jerezano v. Zimbert. C. A. 9th Cir. Certio-
rari denied. Reported below: 234 F. 3d 1277.

No. 00–6292. Roseboro v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 351 N. C. 536, 528 S. E. 2d 1.

No. 00–6293. Smith v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6294. Ferguson v. Missouri. Sup. Ct. Mo. Certio-
rari denied. Reported below: 20 S. W. 3d 485.

No. 00–6300. Skamfer v. Litscher, Secretary, Wisconsin
Department of Corrections. C. A. 7th Cir. Certiorari
denied.

No. 00–6301. McCray v. Ringwood et al. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1320.

No. 00–6307. Darby v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6308. Donaldson v. Walter. C. A. 9th Cir. Certio-
rari denied.

No. 00–6312. Brathwaite v. Stinson, Superintendent,
Great Meadow Correctional Facility. C. A. 2d Cir. Cer-
tiorari denied.

No. 00–6314. Zeemer v. Zeemer. C. A. 3d Cir. Certiorari
denied. Reported below: 225 F. 3d 652.

No. 00–6315. Wenger v. Canastota Central School Dis-
trict et al. C. A. 2d Cir. Certiorari denied. Reported below:
208 F. 3d 204.

No. 00–6316. Beedle v. Straub, Warden. C. A. 6th Cir.
Certiorari denied.
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No. 00–6320. Patterson v. Curtis. C. A. 6th Cir. Certio-
rari denied.

No. 00–6323. Malekzadeh v. Texas Tech University et al.
C. A. 5th Cir. Certiorari denied.

No. 00–6326. Moray v. Cruse, Firetag & Bock, P. C., et al.
Ct. App. Ariz. Certiorari denied.

No. 00–6328. Muniz Acosta v. California. Ct. App. Cal.,
6th App. Dist. Certiorari denied.

No. 00–6334. Fifer v. Texas. Ct. App. Tex., 14th Dist. Cer-
tiorari denied.

No. 00–6336. Hett v. Wade et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6337. Nadal v. R. P. B. et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 663.

No. 00–6338. Fudge v. Arkansas. Sup. Ct. Ark. Certiorari
denied. Reported below: 341 Ark. 759, 20 S. W. 3d 315.

No. 00–6340. Graham v. Massachusetts. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 431 Mass. 282, 727
N. E. 2d 51.

No. 00–6345. Ryan v. Trans World Airlines, Inc. C. A.
8th Cir. Certiorari denied. Reported below: 221 F. 3d 1343.

No. 00–6357. Sapp v. West Virginia. Sup. Ct. App. W. Va.
Certiorari denied. Reported below: 207 W. Va. 606, 535 S. E. 2d
205.

No. 00–6358. Sanford v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6365. Mayes v. Ward, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 210 F. 3d 1284.

No. 00–6367. Xuanmai Dang v. Pinkins, Warden. C. A. 9th
Cir. Certiorari denied.

No. 00–6386. Osborne v. Turpin, Warden. Sup. Ct. Ga.
Certiorari denied.
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No. 00–6394. Omene v. Morrison, Warden. C. A. 8th Cir.
Certiorari denied.

No. 00–6411. Dawley v. Mangel. Sup. Ct. N. J. Certiorari
denied.

No. 00–6423. Jones v. Hubbard, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–6425. Stoothoff v. Apfel, Commissioner of Social
Security. C. A. 2d Cir. Certiorari denied. Reported below:
208 F. 3d 204.

No. 00–6438. Davidson v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–6440. Osterback v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6442. Holman v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari de-
nied. Reported below: 212 F. 3d 413.

No. 00–6445. Hubbs v. Lewis, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 00–6464. Smith v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 218 F. 3d 777.

No. 00–6497. Ricarte v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 216 F. 3d
1080.

No. 00–6500. Santos v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 218 F. 3d 784.

No. 00–6501. Soura v. Pepe, Superintendent, Massa-
chusetts Correctional Institution. C. A. 1st Cir. Certio-
rari denied.

No. 00–6502. Scott v. Mitchell, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 209 F. 3d 854.

No. 00–6508. Layton v. Nevada. Sup. Ct. Nev. Certiorari
denied.
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No. 00–6514. Bubeck v. Walter. C. A. 9th Cir. Certiorari
denied. Reported below: 229 F. 3d 1156.

No. 00–6516. Moreno v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 226 F. 3d 642.

No. 00–6518. Ashby v. Connecticut. App. Ct. Conn. Cer-
tiorari denied. Reported below: 56 Conn. App. 908, 744 A. 2d 456.

No. 00–6529. Golden v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 341 Ark. 656, 21 S. W. 3d 801.

No. 00–6541. Hobby v. District of Columbia Public
Schools. Ct. App. D. C. Certiorari denied.

No. 00–6551. Tuzinowski v. New York. App. Div., Sup. Ct.
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 271
App. Div. 2d 556, 706 N. Y. S. 2d 908.

No. 00–6558. Saavedra v. California. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 00–6562. Boone v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 220 F. 3d 588.

No. 00–6565. Stewart v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 208 F. 3d 207.

No. 00–6568. Muoio v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1353.

No. 00–6573. Pettyjohn v. Newberry, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 225 F. 3d 659.

No. 00–6574. Dean v. Piedmont Natural Gas Co. Ct. App.
N. C. Certiorari denied.

No. 00–6577. Krantz v. Wutzer et al. C. A. 2d Cir. Cer-
tiorari denied.

No. 00–6579. Johnson v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–6583. Smith v. Florida. Dist. Ct. App. Fla., 4th Dist.
Certiorari denied. Reported below: 765 So. 2d 718.

No. 00–6593. Wilson v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1323.
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No. 00–6595. Young v. Attorney Registration and Dis-
ciplinary Commission of the Supreme Court of Illinois.
Sup. Ct. Ill. Certiorari denied.

No. 00–6600. Marshall v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 00–6607. Phillips v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 224 F. 3d 765.

No. 00–6608. McPherson v. DeLoach, Warden. C. A. 11th
Cir. Certiorari denied.

No. 00–6611. Taylor v. Watson, Warden. C. A. 3d Cir.
Certiorari denied. Reported below: 216 F. 3d 1077.

No. 00–6612. Akers v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1089.

No. 00–6613. Lopez v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–6616. Ray v. Henderson, Postmaster General.
C. A. 8th Cir. Certiorari denied. Reported below: 221 F. 3d 1343.

No. 00–6618. Johnson v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 00–6620. Chisholm v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 228 F. 3d 413.

No. 00–6624. Bradley v. Evans et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1150.

No. 00–6627. Chiles v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 841.

No. 00–6628. Proctor v. Sacchet, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 217 F. 3d 840.

No. 00–6630. Turney v. Alaska. Ct. App. Alaska. Certio-
rari denied.

No. 00–6631. Yeager v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 210 F. 3d 1315.

No. 00–6635. Allismith v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 221 F. 3d 1020.
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No. 00–6636. Johnson et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 219 F. 3d 349.

No. 00–6640. Medina v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 221 F. 3d 1353.

No. 00–6644. Chaney v. United States Postal Service.
C. A. 7th Cir. Certiorari denied.

No. 00–6645. Edwards v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 228 F. 3d 413.

No. 00–6646. Parton v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 660.

No. 00–6647. McHenry v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 221 F. 3d 1353.

No. 00–6651. Corrigan v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 841.

No. 00–6654. Dittrich v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 204 F. 3d 819.

No. 00–6655. Dorrough v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–6656. Sanders v. Wyoming. Sup. Ct. Wyo. Certio-
rari denied. Reported below: 7 P. 3d 891.

No. 00–6657. Simpkins v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 842.

No. 00–6660. Ruelas-Arreguin v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 219 F. 3d 1056.

No. 00–6661. Solis v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–6663. Ray v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 225 F. 3d 660.

No. 00–6667. Medina v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 228 F. 3d 417.

No. 00–6669. Mahler v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 228 F. 3d 412.
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No. 00–6670. Piedrahita-Cano v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 229 F. 3d 1140.

No. 00–6672. Diaz v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 200 F. 3d 820.

No. 00–6675. Gwinn v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 219 F. 3d 326.

No. 00–6682. Grant v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 218 F. 3d 72.

No. 00–6683. Hawkins v. United States. C. A. 8th Cir.
Certiorari denied.

No. 00–6685. Francis v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 225 F. 3d 656.

No. 00–6687. Flores-Angulo v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 216 F. 3d 1084.

No. 00–6692. Johnson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 215 F. 3d 1328.

No. 00–6693. Carrizales Jaramillo v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 228 F. 3d 409.

No. 00–6694. Jelley v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–6695. Sandoval v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 898.

No. 00–6697. Yeomans v. United States. C. A. 9th Cir.
Certiorari denied.

No. 00–6698. Valois v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–6701. Willis v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 00–6702. Marquez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 898.

No. 00–6705. Pinjuv v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 218 F. 3d 1125.
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No. 00–6706. Ocasio v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 177.

No. 00–6710. Gomez-Montelongo v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 228 F. 3d 409.

No. 00–6711. Hamamoto v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 897.

No. 00–6712. Gbemisola v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 225 F. 3d 753.

No. 00–6713. Garcia-Ponce v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 215 F. 3d 1335.

No. 00–6715. Ramone v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 218 F. 3d 1229.

No. 00–6716. Miller v. Gober, Acting Secretary of Vet-
erans Affairs. C. A. Fed. Cir. Certiorari denied.

No. 00–6717. Ochoa-Holguin v. United States. C. A. 5th
Cir. Certiorari denied.

No. 00–6723. Coffey v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 192 F. 3d 129.

No. 00–6727. Krecioch v. United States et al. C. A. 7th
Cir. Certiorari denied. Reported below: 221 F. 3d 976.

No. 00–6734. Eastland v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 211 F. 3d 124.

No. 00–6739. Aguirre-Tibra v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 214 F. 3d 594.

No. 00–6744. Chaparro-Alcantara et al. v. United
States. C. A. 7th Cir. Certiorari denied. Reported below: 226
F. 3d 616.

No. 00–6746. Aguayo-Delgado v. United States. C. A. 8th
Cir. Certiorari denied. Reported below: 220 F. 3d 926.

No. 00–6748. Fowler v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 194 F. 3d 1306.

No. 00–6749. Herrera v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 216 F. 3d 1073.
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No. 00–6755. Fria Vazquez del Mercado v. United States.
C. A. 10th Cir. Certiorari denied. Reported below: 223 F. 3d
1213.

No. 00–6756. Greco v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–6757. Goodman v. Gober, Acting Secretary of
Veterans Affairs. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 250 F. 3d 761.

No. 00–6760. Yang v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 232 F. 3d 208.

No. 00–6761. Fitch v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1139.

No. 00–6762. Williams v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–6763. Thornton v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 225 F. 3d 665.

No. 00–6764. West v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 598.

No. 00–6768. Bahe v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 201 F. 3d 1124.

No. 00–6769. Amezquito Acevedo, aka Rodriguez, aka
Gelarza v. United States. C. A. 2d Cir. Certiorari denied.
Reported below: 229 F. 3d 350.

No. 00–6770. Whitehead v. Washington Metropolitan
Area Transit Authority. Ct. App. D. C. Certiorari denied.

No. 00–6771. Whitted v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 225 F. 3d 665.

No. 00–6772. Atkinson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 897.

No. 00–6773. Aviles-Martin v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–6775. Cruthird v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 48 Mass. App. 1115, 721 N. E.
2d 944.

No. 00–6780. Brahms-Garcia v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 243 F. 3d 550.
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No. 00–6781. Ranson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 898.

No. 00–6783. King v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1353.

No. 00–6785. Lefever v. Money, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 225 F. 3d 659.

No. 00–6786. Phillips v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 219 F. 3d 721.

No. 00–6788. Esquilin v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 205 F. 3d 1325.

No. 00–6790. Wilson v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 232 F. 3d 899.

No. 00–6791. Winston v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 899.

No. 00–6795. Lake v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 229 F. 3d 1139.

No. 00–6797. McKinley v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 227 F. 3d 716.

No. 00–6799. Culberson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 897.

No. 00–6801. Carrillo Mendoza v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 232 F. 3d 898.

No. 00–6805. Timbana v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 222 F. 3d 688.

No. 00–6813. Williams v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 214 F. 3d 1354.

No. 00–6815. Malone v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 222 F. 3d 1286.

No. 00–6822. Wilson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1147.

No. 00–6827. Aguilar v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 221 F. 3d 1353.

No. 00–6828. Nwaigwe, aka Maige v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 225 F. 3d 656.
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No. 00–6830. Edmonson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 229 F. 3d 1145.

No. 00–7067. Carter v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 353 N. C. 270, 545 S. E. 2d
739.

No. 00–400. Keane, Superintendent, Woodburne Correc-
tional Facility v. Flores. C. A. 2d Cir. Motion of respond-
ent for leave to proceed in forma pauperis granted. Certiorari
denied. Reported below: 215 F. 3d 293.

No. 00–462. Florida v. Perkins. Sup. Ct. Fla. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 760 So. 2d 85.

No. 00–483. Hanks, Superintendent, Wabash Valley
Correctional Facility v. Finfrock. C. A. 7th Cir. Motion
of respondent for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 216 F. 3d 626.

No. 00–433. Westside Quik Shop, Inc., et al. v. Stewart
et al. Sup. Ct. S. C. Motions of South Carolina Association of
Convenience Stores, R. L. Jordan Oil Company of North Carolina,
Inc., South Carolina Coin Operators’ Association, Inc., and Ingram
Investments, Inc., et al. for leave to file briefs as amici curiae
granted. Certiorari denied. Reported below: 341 S. C. 297, 534
S. E. 2d 270.

No. 00–447. NextWave Personal Communications Inc. et
al. v. Federal Communications Commission. C. A. 2d Cir.
Motion of Urban Comm-North Carolina, Inc., for leave to file a
brief as amicus curiae granted. Certiorari denied. Reported
below: 217 F. 3d 125.

No. 00–531. Nater v. Riley, Secretary of Education.
C. A. Fed. Cir. Motion of petitioner to defer consideration of
petition for writ of certiorari denied. Certiorari denied. Re-
ported below: 232 F. 3d 916.

Rehearing Denied

No. 99–1847. Dewberry v. Texas Utilities Electric Co.,
ante, p. 815;

No. 99–1849. Tsu et ux. v. Vos et al., ante, p. 815;
No. 99–1891. Keane v. IBM Pension Plan, ante, p. 817;
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No. 99–1935. Columbus-America Discovery Group, Inc. v.
Atlantic Mutual Insurance Co. et al., ante, p. 918;

No. 99–1980. NextWave Personal Communications, Inc. v.
Federal Communications Commission, ante, p. 924;

No. 99–2054. Saavedra, as Special Administrator of the
Estate of Hjalmarsson, Deceased, et al. v. Korean Air
Lines Co., Ltd., ante, p. 826;

No. 99–8992. Littles v. United States, ante, p. 829;
No. 99–9337. Mattatall v. Vose, Director, Rhode Island

Department of Corrections, 530 U. S. 1221;
No. 99–9445. Smallwood v. Gibson, Warden, et al., ante,

p. 833;
No. 99–9446. Heim v. Nebraska et al., ante, p. 833;
No. 99–9468. Shabazz, fka Hurley v. New York, 530 U. S.

1280;
No. 99–9476. Spero v. United States, ante, p. 833;
No. 99–9526. Bates v. Florida, ante, p. 835;
No. 99–9543. Mmahat v. Federal Deposit Insurance Cor-

poration, ante, p. 836;
No. 99–9562. Johnson v. Braxton, Warden, ante, p. 836;
No. 99–9612. Wilson v. Georgia, ante, p. 838;
No. 99–9644. Pace v. Georgia, ante, p. 839;
No. 99–9668. In re Cagle, ante, p. 810;
No. 99–9914. James v. City of Rock Hill et al., ante,

p. 850;
No. 99–9946. Buckom v. O’Konek, ante, p. 852;
No. 99–9975. Kinermon v. Garcia, Warden, ante, p. 853;
No. 99–9979. Williams v. Epps, ante, p. 854;
No. 99–10002. Chandler v. DeKalb County Board of Com-

munity Services, ante, p. 855;
No. 99–10004. Minor v. Wetherington et al., ante, p. 855;
No. 99–10026. Moore v. Phelps Dodge Wire Magnet Co.,

ante, p. 856;
No. 99–10065. Williamson v. Dallas Independent School

District, ante, p. 858;
No. 99–10067. Smith v. Chapman, Warden, ante, p. 858;
No. 99–10113. Tompkins v. Moore, Secretary, Florida De-

partment of Corrections, ante, p. 861;
No. 99–10140. Fuster-Escalona v. Florida Department

of Corrections et al., ante, p. 863;
No. 99–10146. Glavis v. Garcia, Warden, et al., ante,

p. 863;
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No. 99–10150. Smith v. Booker, Superintendent, Missis-
sippi State Penitentiary, et al., ante, p. 863;

No. 99–10178. Walton et al. v. United States, ante, p. 865;
No. 99–10209. Chen v. Motorola, Inc., ante, p. 866;
No. 99–10210. Cornelius v. Rodatus et al., ante, p. 866;
No. 99–10211. Cloud v. Community Works, Inc., et al.,

ante, p. 866;
No. 99–10214. Setliff v. Angelone, Director, Virginia

Department of Corrections, ante, p. 867;
No. 99–10216. Acevedo v. Garraghty, Warden, ante, p. 867;
No. 99–10231. Reed v. Ohio, ante, p. 868;
No. 99–10235. Goodrich v. Florida et al., ante, p. 868;
No. 99–10247. Baez v. Hall, Warden, ante, p. 869;
No. 99–10262. Billemeyer v. Nixon, Attorney General of

Missouri, et al., ante, p. 870;
No. 00–92. Hawkins v. PepsiCo, Inc., dba Pepsi-Cola

North America et al., ante, p. 875;
No. 00–114. Kallembach v. Zeuske et al., ante, p. 876;
No. 00–115. Deichmann et al. v. Boeing Co., ante, p. 877;
No. 00–206. Kendall v. United States, ante, p. 879;
No. 00–267. Ashley v. Blue Cross and Blue Shield of

Michigan, ante, p. 944;
No. 00–293. Vinson et al. v. United States District Court

for the Northern District of Mississippi, ante, p. 929;
No. 00–296. Kallembach v. Bechtolt, dba President, Vil-

lage of South Wayne, et al., ante, p. 929;
No. 00–308. Vinson v. Mississippi Real Estate Appraisal

Licensing Board, ante, p. 944;
No. 00–5044. Yusko v. Trugreen-Chemlawn et al., ante,

p. 883;
No. 00–5100. Posey v. Georgia Bureau of Prisons et al.,

ante, p. 886;
No. 00–5103. Tokar v. Luebbers, Superintendent, Potosi

Correctional Center, ante, p. 886;
No. 00–5122. Thammavong v. Johnson, Director, Texas

Department of Criminal Justice, Institutional Division,
ante, p. 887;

No. 00–5129. Richard v. Virginia, ante, p. 887;
No. 00–5134. Boyd v. Norris, Director, Arkansas Depart-

ment of Correction, ante, p. 887;



531ORD Unit: $PT1 [05-01-02 10:53:26] PGT: ORD1BV (Bound Volume)

1032 OCTOBER TERM, 2000

November 27, 2000 531 U. S.

No. 00–5249. Scheidly v. St. Paul Mercury Insurance Co.,
ante, p. 894;

No. 00–5279. In re Mua, ante, p. 809;
No. 00–5295. Strong v. Robinson, Warden, ante, p. 896;
No. 00–5303. Kirchner v. Meyers, Superintendent, State

Correctional Institution at Rockview, ante, p. 897;
No. 00–5360. Deblasio v. United States, ante, p. 900;
No. 00–5368. Davis v. Angelone, Director, Virginia De-

partment of Corrections, ante, p. 900;
No. 00–5399. White v. Johnson, Director, Texas Depart-

ment of Criminal Justice, Institutional Division, ante,
p. 902;

No. 00–5408. Novosad v. Republic Bank for Savings, fka
Manhattan Savings Bank, ante, p. 903;

No. 00–5423. Allen v. Massie, Warden, ante, p. 903;
No. 00–5433. Boateng v. InterAmerican University, Inc.,

et al., ante, p. 904;
No. 00–5474. Reed v. Bennett et al., ante, p. 931;
No. 00–5491. Cothrum v. Hargett, Warden, ante, p. 932;
No. 00–5539. Starks v. Kapture, Warden, ante, p. 933;
No. 00–5566. In re Sesario Depineda, ante, p. 809;
No. 00–5580. Harrison v. Pinellas County Commissioners

et al., ante, p. 934;
No. 00–5600. Legaspi v. First America Bank of Illinois,

ante, p. 910;
No. 00–5604. Scott v. Johnson, Warden, et al., ante, p. 910;
No. 00–5622. Limehouse v. Red Lobster, ante, p. 911;
No. 00–5626. Anthony v. Louisiana, ante, p. 934;
No. 00–5641. Travis v. Ohio, ante, p. 911;
No. 00–5648. Lucious v. United States, ante, p. 911;
No. 00–5696. Falkiewicz v. City of Westland et al.,

ante, p. 912;
No. 00–5803. Moore v. United States, ante, p. 914; and
No. 00–5994. Moore v. United States, ante, p. 938. Peti-

tions for rehearing denied.

No. 99–9353. Marcello v. Maine Department of Human
Services, 530 U. S. 1279. Motion for leave to file petition for
rehearing denied.
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November 29, 2000

Miscellaneous Order
No. 00–836. Bush v. Palm Beach County Canvassing

Board et al. Sup. Ct. Fla. [Certiorari granted, ante, p. 1004.]
Motion of respondents Katherine Harris et al. for divided argu-
ment granted. Motion of respondent Robert A. Butterworth, At-
torney General of Florida, for divided argument granted. Motion
of James J. Clancy for leave to file a brief as amicus curiae denied.

December 4, 2000

Certiorari Granted—Vacated and Remanded
No. 00–345. Turnbull v. United States. C. A. 4th Cir.

Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 213 F. 3d 634.

No. 00–5738. Jackson v.United States. C. A. 10th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for
further consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 213 F. 3d 1269.

No. 00–5992. Patterson et al. v. United States. C. A. 7th
Cir. Motion of petitioners for leave to proceed in forma pauperis
granted. Certiorari as to Andrew Patterson, Henry Patterson,
Andrew L. Patterson, Tyrone Williams, Maurice Foster, and Odell
Sumrell granted. Judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Certiorari as to Durwin Baker, Terry Clark, Willie
Connor, Gregory Hubbard, Jerry Patterson, Lennell Patterson,
Andre Williams, and Edgar Williams denied. Reported below: 215
F. 3d 776.

Certiorari Dismissed
No. 00–6419. Whitehead v. Paramount Pictures Corp. et

al. C. A. D. C. Cir. Motion of petitioner for leave to proceed
in forma pauperis denied, and certiorari dismissed. See this
Court’s Rule 39.8.

Miscellaneous Orders
No. D–2179. In re Disbarment of Lee. Disbarment en-

tered. [For earlier order herein, see 530 U. S. 1288.]
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No. D–2196. In re Disbarment of Pingel. Disbarment
entered. [For earlier order herein, see ante, p. 805.]

No. D–2198. In re Disbarment of Graddock. Disbarment
entered. [For earlier order herein, see ante, p. 805.]

No. D–2201. In re Disbarment of Hubert. Disbarment
entered. [For earlier order herein, see ante, p. 805.]

No. D–2219. In re Disbarment of Petz. Frederick A. Petz,
of Grosse Pointe Woods, Mich., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2220. In re Disbarment of Drager. Paul Drager,
of Peekskill, N. Y., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requir-
ing him to show cause why he should not be disbarred from the
practice of law in this Court.

No. D–2221. In re Disbarment of Wallman. Jay A. Wall-
man, of New York, N. Y., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 00–509. Arons et al. v. Office of Disciplinary Coun-
sel of the Supreme Court of Delaware. Sup. Ct. Del. The
Solicitor General is invited to file a brief in this case expressing
the views of the United States.

No. 00–815. Herschaft v. New York Board of Elections.
C. A. 2d Cir. Motion of petitioner to expedite consideration of
petition for writ of certiorari denied.

No. 00–831. May v. Harris, Secretary of State of
Florida, et al. C. A. 11th Cir. Motion of petitioner to expe-
dite consideration of petition for writ of certiorari before judg-
ment denied.

No. 00–836. Bush v. Palm Beach County Canvassing
Board et al., ante, p. 70. Pursuant to this Court’s Rule 45.2,
the Clerk is directed to issue the mandate in this case forthwith.

No. 99–10104. Brown v. California. Sup. Ct. Cal.; and
No. 00–5016. Brown v. California. Sup. Ct. Cal. Motions

of petitioner for reconsideration of orders denying leave to pro-
ceed in forma pauperis [ante, p. 803] denied.
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No. 00–5251. Robinson v. United States. C. A. Fed. Cir.
Motion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 803] denied.

No. 00–6586. In re Simmons; and
No. 00–6998. In re Walker. Petitions for writs of habeas

corpus denied.

No. 00–6417. In re White. Petition for writ of mandamus
denied.

Certiorari Denied. (See also No. 00–5992, supra.)

No. 99–1268. Kennecott Utah Copper Corp. v. Becker et
al. C. A. 10th Cir. Certiorari denied. Reported below: 195 F.
3d 1201.

No. 99–10091. Isienyi v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 207 F. 3d 390.

No. 99–10243. Felder v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 204 F. 3d 168.

No. 00–60. Woodrum v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 202 F. 3d 1.

No. 00–184. Mills et al. v. United States; and
No. 00–5722. Mills v. United States. C. A. 6th Cir. Cer-

tiorari denied. Reported below: No. 00–184, 204 F. 3d 669;
No. 00–5722, 208 F. 3d 216.

No. 00–258. Fletcher v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 561 Pa. 266, 750 A. 2d 261.

No. 00–312. Bagley, Warden v. Combs. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 269.

No. 00–329. Kansas v. United States et al. C. A. 10th
Cir. Certiorari denied. Reported below: 214 F. 3d 1196.

No. 00–370. Monahan et al. v. New York City Depart-
ment of Corrections et al. C. A. 2d Cir. Certiorari denied.
Reported below: 214 F. 3d 275.

No. 00–398. County of Tehama et al. v. DiRuzza. C. A.
9th Cir. Certiorari denied. Reported below: 206 F. 3d 1304.
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No. 00–415. United States v. Swisher International, Inc.
C. A. Fed. Cir. Certiorari denied. Reported below: 205 F. 3d
1358.

No. 00–480. AgriBank, FCB v. Ramsden et al. C. A. 7th
Cir. Certiorari denied. Reported below: 214 F. 3d 865.

No. 00–493. Austin, Nichols & Co., Inc., et al. v. Georgia
et al. Sup. Ct. Ga. Certiorari denied.

No. 00–496. Mesa Airlines, Inc., et al. v. United Air-
lines, Inc., et al. C. A. 7th Cir. Certiorari denied. Reported
below: 219 F. 3d 605.

No. 00–505. Srivastava v. Trustees of Indiana Univer-
sity. C. A. 7th Cir. Certiorari denied.

No. 00–506. Kliebert v. General Electric Co., Inc., et
al. App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.
Reported below: 268 App. Div. 2d 306, 700 N. Y. S. 2d 821.

No. 00–512. Larsen et al. v. Mayo Foundation et al.
C. A. 8th Cir. Certiorari denied. Reported below: 218 F. 3d 863.

No. 00–513. Levi Strauss & Co. v. Trevino et al. C. A.
5th Cir. Certiorari denied. Reported below: 197 F. 3d 777.

No. 00–515. Shansab v. Toyota Motor Sales, U. S. A., Inc.,
et al. C. A. 3d Cir. Certiorari denied. Reported below: 225
F. 3d 650.

No. 00–520. Dunlap v. Michigan et al. C. A. 6th Cir.
Certiorari denied.

No. 00–535. Geddie v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 744 So. 2d 962.

No. 00–539. Alexandru v. Northeast Utilities Service
Co. C. A. 2d Cir. Certiorari denied. Reported below: 205 F.
3d 1321.

No. 00–540. New York University v. Rogers. C. A. 2d Cir.
Certiorari denied. Reported below: 220 F. 3d 73.

No. 00–545. Maiden, Personal Representative of the
Estate of Maiden, Deceased v. Rozwood et al. C. A. 6th
Cir. Certiorari denied. Reported below: 215 F. 3d 1327.
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No. 00–574. Fodor v. United States District Court for
the Central District of California (Time Warner Inc.
et al., Real Parties in Interest). C. A. 9th Cir. Certiorari
denied.

No. 00–580. Members of the Florida First Coast Chap-
ter, National Business League v. City of Jacksonville.
C. A. 11th Cir. Certiorari denied. Reported below: 212 F. 3d 600.

No. 00–609. Bethlehem Steel Corp. et al. v. Harte.
C. A. 3d Cir. Certiorari denied. Reported below: 214 F. 3d 446.

No. 00–614. Brady v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 499.

No. 00–625. Bains v. Cambra, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 204 F. 3d 964.

No. 00–657. Mayers v. Tennessee Board of Regents
et al. C. A. 6th Cir. Certiorari denied.

No. 00–672. Ristovski v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 211 F. 3d 1271.

No. 00–681. Calhoun et ux. v. Yamaha Motor Corp.,
U. S. A., et al. C. A. 3d Cir. Certiorari denied. Reported
below: 216 F. 3d 338.

No. 00–698. Hicks v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 217 F. 3d 1038.

No. 00–710. Ransom v. CSC Consulting, Inc., dba CSC
Index. C. A. 7th Cir. Certiorari denied. Reported below: 217
F. 3d 467.

No. 00–715. Robertson v. Comptroller of the Treasury
of Maryland. C. A. 4th Cir. Certiorari denied. Reported
below: 217 F. 3d 840.

No. 00–729. Brothers Construction Company of Ohio,
Inc., et al. v. United States. C. A. 4th Cir. Certiorari de-
nied. Reported below: 219 F. 3d 300.

No. 00–5077. Buchanan v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 213 F. 3d 638.
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No. 00–5362. Hernandez-Zuniga v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 215 F. 3d 483.

No. 00–5587. Harman v. Apfel, Commissioner of Social
Security. C. A. 9th Cir. Certiorari denied. Reported below:
211 F. 3d 1172.

No. 00–5999. Jackson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 213 F. 3d 1269.

No. 00–6038. Hittle v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 229 F. 3d 1147.

No. 00–6324. Johns v. Luebbers, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 203 F. 3d 538.

No. 00–6348. Schmitz v. California. App. Div., Super. Ct.
Cal., Humboldt County. Certiorari denied.

No. 00–6349. Love v. Tessmer, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6350. Jackson v. Louisiana. Ct. App. La., 1st Cir.
Certiorari denied. Reported below: 744 So. 2d 228.

No. 00–6351. Jefferson v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6352. Lawrence v. Greenville Police Department
et al. C. A. 4th Cir. Certiorari denied. Reported below: 211
F. 3d 1265.

No. 00–6360. Rendelman v. Colorado. Sup. Ct. Colo. Cer-
tiorari denied.

No. 00–6364. Brown v. Michigan. Sup. Ct. Mich. Certio-
rari denied.

No. 00–6369. Johnson v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–6370. Little v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied.
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No. 00–6373. Skillicorn v. Missouri. Sup. Ct. Mo. Certio-
rari denied. Reported below: 22 S. W. 3d 678.

No. 00–6380. Turner v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6382. Vernon v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 208 F. 3d 228.

No. 00–6384. King v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 196 F. 3d 1327.

No. 00–6390. Moreno v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6395. Miller v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6396. Hernandez Belmontes v. Terhune, Direc-
tor, California Department of Corrections. C. A. 9th Cir.
Certiorari denied.

No. 00–6404. Wilson v. Garcia, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 221 F. 3d 1350.

No. 00–6409. Smith v. Boone, Warden. C. A. 11th Cir.
Certiorari denied.

No. 00–6413. Livingston v. Garcia et al. C. A. 10th Cir.
Certiorari denied. Reported below: 211 F. 3d 1278.

No. 00–6418. Wilson v. Phillips, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6421. Dennis v. Pulaski County, Arkansas, et al.;
and Dennis v. Correctional Medical Systems et al. C. A.
8th Cir. Certiorari denied.

No. 00–6422. Johnson v. Locke, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6424. Mays v. Yukins, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–6429. Kalasho v. City of Eastpointe et al. C. A.
6th Cir. Certiorari denied. Reported below: 208 F. 3d 213.
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No. 00–6430. Lofton v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied.

No. 00–6437. Raymond v. Neal, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 210 F. 3d 375.

No. 00–6439. Cole v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 00–6443. Holmes v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied.

No. 00–6446. Hurtado-Bravo, aka Miorio Hurtado v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 224 F. 3d 765.

No. 00–6447. Hitchcock v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 755 So. 2d 638.

No. 00–6451. Hason v. Davis. C. A. 2d Cir. Certiorari
denied. Reported below: 210 F. 3d 354.

No. 00–6452. Parrish v. Ramirez, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 229 F. 3d 1158.

No. 00–6455. Foley v. Arizona Department of Correc-
tions et al. C. A. 9th Cir. Certiorari denied. Reported below:
213 F. 3d 642.

No. 00–6456. Cooper v. Florida. C. A. 11th Cir. Certiorari
denied. Reported below: 214 F. 3d 1356.

No. 00–6460. Saunders v. Torian et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 626.

No. 00–6542. Ford v. California. Sup. Ct. Cal. Certiorari
denied.

No. 00–6553. Knuckles-El et al. v. Toombs, Warden, et
al. C. A. 6th Cir. Certiorari denied. Reported below: 215 F.
3d 640.

No. 00–6575. Link v. Missouri. Sup. Ct. Mo. Certiorari de-
nied. Reported below: 25 S. W. 3d 136.

No. 00–6578. James v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.
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No. 00–6582. Rose v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 214 F. 3d 1355.

No. 00–6597. Garcia Perez v. California. Ct. App. Cal.,
5th App. Dist. Certiorari denied.

No. 00–6606. Miller v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1153.

No. 00–6684. Greene v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 351 N. C. 562, 528 S. E. 2d
575.

No. 00–6689. Patterson v. Pierson, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–6696. Valdez v. United States;
No. 00–6738. Ramirez-Capristo v. United States;
No. 00–6742. Diaz-Ramirez v. United States;
No. 00–6759. Tovar-Ortega v. United States;
No. 00–6891. Torres-Montes v. United States; and
No. 00–6913. Guzman-Diaz v. United States. C. A. 9th Cir.

Certiorari denied.

No. 00–6703. Kaminsky v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 765 So. 2d 716.

No. 00–6714. Cranshaw v. Chesney, Superintendent,
State Correctional Institution at Frackville. C. A. 3d
Cir. Certiorari denied.

No. 00–6725. McNeill v. Ohio. Ct. App. Ohio, Lorain County.
Certiorari denied. Reported below: 137 Ohio App. 3d 34, 738 N. E.
2d 23.

No. 00–6729. Roberts v. Luebbers, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 00–6776. Castillo v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–6777. Sarmiento v. United States Court of Ap-
peals for the Federal Circuit. C. A. Fed. Cir. Certiorari
denied. Reported below: 232 F. 3d 909.

No. 00–6798. Romano v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 898.
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No. 00–6802. Romero-Valdez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 242 F. 3d 385.

No. 00–6804. Robinson v. United States. C. A. 4th Cir.
Certiorari denied.

No. 00–6832. Prado v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 204 F. 3d 843.

No. 00–6833. Lillibridge v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 898.

No. 00–6835. Smith v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1361.

No. 00–6837. Crawford v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 205 F. 3d 1337.

No. 00–6840. Readshaw v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 230 F. 3d 1365.

No. 00–6843. Stewart v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–6848. Hidalgo v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 225 F. 3d 647.

No. 00–6849. Harrison v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 224 F. 3d 766.

No. 00–6850. Garcia-Chavarin v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–6851. Madera Ibarra v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–6855. Ober v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 19.

No. 00–6856. Wells v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 221 F. 3d 1354.

No. 00–6858. Ines Escobar v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 221 F. 3d 1355.

No. 00–6863. Malgoza v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 229 F. 3d 1166.
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No. 00–6867. Ealey v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1364.

No. 00–6868. Soto-Garcia v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 216 F. 3d 1089.

No. 00–6870. Novak v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 566.

No. 00–6871. Romero-Rendon v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 220 F. 3d 1159.

No. 00–6872. West v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–6873. Ware v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 656.

No. 00–6874. Zamora v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 222 F. 3d 756.

No. 00–6877. Medina-Camposano v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 229 F. 3d 1147.

No. 00–6878. Rivas-Somosa v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 220 F. 3d 588.

No. 00–6882. Jones v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1353.

No. 00–6888. Candies v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 221 F. 3d 1356.

No. 00–6889. Castro-Cabrera v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 234 F. 3d 1278.

No. 00–6890. Fuentes Cariaga v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 209 F. 3d 1140.

No. 00–6895. Ceja-Cortez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 229 F. 3d 1159.

No. 00–6896. Chamberlain et al. v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 225 F. 3d 655.

No. 00–6897. Alexander v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 207 F. 3d 662.



531ORD Unit: $PT1 [05-01-02 10:53:26] PGT: ORD1BV (Bound Volume)

1044 OCTOBER TERM, 2000

December 4, 2000 531 U. S.

No. 00–6898. Patton v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1147.

No. 00–6899. Mejia-Portillo, aka Medina-Fuentes v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 229 F. 3d 1147.

No. 00–6902. Mendoza-Hinojosa v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 216 F. 3d 1085.

No. 00–6917. Marshall v. United States. C. A. 9th Cir.
Certiorari denied.

No. 00–6928. Cockrell v. Edwards, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 221 F. 3d 1333.

No. 99–1440. New York v. Boswell; and
No. 99–1443. Corporation Counsel of the City of New

York v. Muhammad F. Ct. App. N. Y. Motions of respondents
for leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 94 N. Y. 2d 136, 722 N. E. 2d 45.

No. 00–491. Stevens Creek Quarry, Inc. v. Santa Clara
County Planning Commission et al. C. A. 9th Cir. Motion
of California Mining Association et al. for leave to file a brief as
amici curiae granted. Certiorari denied. Reported below: 217
F. 3d 846.

No. 00–497. Ford Motor Co. v. Clay, Administratrix of
the Estate of Clay, et al. C. A. 6th Cir. Motions of Wash-
ington Legal Foundation and Product Liability Advisory Council,
Inc., for leave to file briefs as amici curiae granted. Certiorari
denied. Reported below: 215 F. 3d 663.

No. 00–5733. Do-Nguyen v. Clinton, President of the
United States, et al. C. A. 9th Cir. Certiorari before judg-
ment denied.

No. 00–6408. Reffitt v. AK Steel Corp. C. A. 6th Cir.
Certiorari before judgment denied.

Rehearing Denied

No. 99–9162. Scruggs v. Leonard, ante, p. 830;
No. 99–9403. Boles v. Corrections Corporation of

America et al., ante, p. 832;
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No. 99–9840. Hood v. United States, ante, p. 943;
No. 99–9843. Dullen v. Indiana, ante, p. 847;
No. 99–9877. Coleman v. Kemna, Superintendent, Cross-

roads Correctional Center, ante, p. 848;
No. 99–9929. James v. United States, ante, p. 851;
No. 99–9977. Murry v. Murray, Superintendent, Grove-

land Correctional Facility, et al., ante, p. 853;
No. 99–9982. Pappas v. United States, ante, p. 854;
No. 99–10224. Myers v. Michigan, ante, p. 867;
No. 99–10260. Lauria v. United States, ante, p. 869;
No. 00–97. Adams et al. v. Clinton, President of the

United States, et al., ante, p. 941;
No. 00–5023. Bayon v. State University of New York at

Buffalo et al., ante, p. 881;
No. 00–5024. Bayon v. State University of New York at

Buffalo et al., ante, p. 882;
No. 00–5026. Johnson v. Brigano, Warden, ante, p. 882;
No. 00–5181. Foster v. Georgia, ante, p. 890;
No. 00–5272. Bowen v. North Carolina, ante, p. 895;
No. 00–5414. Murdock v. James et al., ante, p. 903;
No. 00–5430. Bayon v. Florida et al., ante, p. 904;
No. 00–5643. Fels v. Ireton et al., ante, p. 946; and
No. 00–6157. Jowers v. Green Chimneys Children’s Serv-

ice, ante, p. 952. Petitions for rehearing denied.

No. 99–9951. Alford v. United States District Court for
the Northern District of California, ante, p. 918. Petition
for rehearing denied. The Chief Justice took no part in the
consideration or decision of this petition.

No. 00–197. Tsu et ux. v. Vos et al., ante, p. 940. Petition
for rehearing denied. Justice Breyer took no part in the con-
sideration or decision of this petition.

December 5, 2000
Miscellaneous Order

No. 00–7012 (00A433). In re Hittle. Application for stay of
execution of sentence of death, presented to Justice Scalia, and
by him referred to the Court, denied. Petition for writ of habeas
corpus denied.
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December 6, 2000
Certiorari Denied

No. 00–7092 (00A458). Goins v. Angelone, Director, Vir-
ginia Department of Corrections. C. A. 4th Cir. Applica-
tion for stay of execution of sentence of death, presented to The
Chief Justice, and by him referred to the Court, denied. Cer-
tiorari denied. Justice Stevens and Justice Ginsburg would
grant the application for stay of execution. Reported below: 226
F. 3d 312.

December 9, 2000
Certiorari Granted

No. 00–949 (00A504). Bush et al. v. Gore et al. Sup. Ct.
Fla. Application for stay, presented to Justice Kennedy, and
by him referred to the Court, granted, and it is ordered that the
mandate of the Supreme Court of Florida, case No. SC00–2431, is
hereby stayed pending further order of the Court. In addition,
the application for stay is treated as a petition for writ of certio-
rari, and certiorari is granted. Briefs of the parties, not to exceed
50 pages, are to be filed with the Clerk and served upon opposing
counsel on or before 4 p.m., Sunday, December 10, 2000. This
Court’s Rule 29.2 is suspended in this case. Briefs may be filed in
compliance with Rule 33.2 to be replaced as soon as possible with
briefs prepared in compliance with Rule 33.1. Case set for oral
argument on Monday, December 11, 2000, at 11:00 a.m., and a total
of one and one-half hours allotted for oral argument. Reported
below: 772 So. 2d 1243.

Justice Scalia, concurring.

Though it is not customary for the Court to issue an opinion in
connection with its grant of a stay, I believe a brief response is
necessary to Justice Stevens’ dissent. I will not address the
merits of the case, since they will shortly be before us in the
petition for certiorari that we have granted. It suffices to say
that the issuance of the stay suggests that a majority of the
Court, while not deciding the issues presented, believe that peti-
tioners have a substantial probability of success.

On the question of irreparable harm, however, a few words are
appropriate. The issue is not, as the dissent puts it, whether
“[c]ounting every legally cast vote ca[n] constitute irreparable
harm.” One of the principal issues in the appeal we have ac-
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cepted is precisely whether the votes that have been ordered to
be counted are, under a reasonable interpretation of Florida law,
“legally cast vote[s].” The counting of votes that are of question-
able legality does in my view threaten irreparable harm to peti-
tioner Bush, and to the country, by casting a cloud upon what he
claims to be the legitimacy of his election. Count first, and rule
upon legality afterwards, is not a recipe for producing election
results that have the public acceptance democratic stability re-
quires. Another issue in the case, moreover, is the propriety,
indeed the constitutionality, of letting the standard for determi-
nation of voters’ intent—dimpled chads, hanging chads, etc.—vary
from county to county, as the Florida Supreme Court opinion, as
interpreted by the Circuit Court, permits. If petitioners are cor-
rect that counting in this fashion is unlawful, permitting the count
to proceed on that erroneous basis will prevent an accurate re-
count from being conducted on a proper basis later, since it is
generally agreed that each manual recount produces a degrada-
tion of the ballots, which renders a subsequent recount inaccurate.

For these reasons I have joined the Court’s issuance of a stay,
with a highly accelerated timetable for resolving this case on
the merits.

Justice Stevens, with whom Justice Souter, Justice Gins-
burg, and Justice Breyer join, dissenting.

To stop the counting of legal votes, the majority today departs
from three venerable rules of judicial restraint that have guided
the Court throughout its history. On questions of state law, we
have consistently respected the opinions of the highest courts of
the States. On questions whose resolution is committed at least
in large measure to another branch of the Federal Government,
we have construed our own jurisdiction narrowly and exercised
it cautiously. On federal constitutional questions that were not
fairly presented to the court whose judgment is being reviewed,
we have prudently declined to express an opinion. The majority
has acted unwisely.

Time does not permit a full discussion of the merits. It is
clear, however, that a stay should not be granted unless an appli-
cant makes a substantial showing of a likelihood of irreparable
harm. In this case, petitioners have failed to carry that heavy
burden. Counting every legally cast vote cannot constitute irrep-
arable harm. On the other hand, there is a danger that a stay
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may cause irreparable harm to respondents—and, more impor-
tantly, the public at large—because of the risk that “the entry of
the stay would be tantamount to a decision on the merits in
favor of the applicants.” National Socialist Party of America
v. Skokie, 434 U. S. 1327, 1328 (1977) (Stevens, J., in chambers).
Preventing the recount from being completed will inevitably cast
a cloud on the legitimacy of the election.

It is certainly not clear that the Florida decision violated fed-
eral law. The Florida Code provides elaborate procedures for
ensuring that every eligible voter has a full and fair opportunity
to cast a ballot and that every ballot so cast is counted. See, e. g.,
Fla. Stat. Ann. §§ 101.5614(5), 102.166 (Supp. 2001). In fact, the
statutory provision relating to damaged and defective ballots
states that “[n]o vote shall be declared invalid or void if there
is a clear indication of the intent of the voter as determined by
the canvassing board.” § 101.5614(5). In its opinion, the Florida
Supreme Court gave weight to that legislative command. Its
ruling was consistent with earlier Florida cases that have re-
peatedly described the interest in correctly ascertaining the will
of the voters as paramount. See State ex rel. Chappell v. Marti-
nez, 536 So. 2d 1007 (1988); Boardman v. Esteva, 323 So. 2d 259
(1975); McAlpin v. State ex rel. Avriett, 155 Fla. 33, 19 So. 2d 420
(1944); State ex rel. Peacock v. Latham, 125 Fla. 69, 71, 169 So.
597, 598 (1936); State ex rel. Carpenter v. Barber, 144 Fla. 159,
198 So. 49 (1940). Its ruling also appears to be consistent with
the prevailing view in other States. See, e. g., Pullen v. Mulli-
gan, 138 Ill. 2d 21, 79–80, 561 N. E. 2d 585, 611 (1990). As a
more fundamental matter, the Florida court’s ruling reflects the
basic principle, inherent in our Constitution and our democracy,
that every legal vote should be counted. See Reynolds v. Sims,
377 U. S. 533, 544–555 (1964); cf. Hartke v. Roudebush, 321 F.
Supp. 1370, 1378–1379 (SD Ind. 1970) (Stevens, J., dissenting);
accord, Roudebush v. Hartke, 405 U. S. 15 (1972).

Accordingly, I respectfully dissent.

December 10, 2000

Miscellaneous Order

No. 00–949. Bush et al. v. Gore et al. Sup. Ct. Fla. [Cer-
tiorari granted, ante, p. 1046.] Motion of Katherine Harris et al.
for divided argument granted.
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Certiorari Granted—Vacated and Remanded

No. 00–6152. Caldwell v. United States. C. A. 8th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 221 F. 3d 1344.

Certiorari Dismissed

No. 00–6509. James v. South Carolina. Sup. Ct. S. C. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8.

Miscellaneous Orders

No. 00A419. Nevius v. McDaniel, Warden, et al. Applica-
tion for certificate of appealability, addressed to Justice Stevens
and referred to the Court, denied.

No. 99–1613. Shaw et al. v. Murphy. C. A. 9th Cir. [Cer-
tiorari granted, 530 U. S. 1303.] Motion of the Solicitor General
for leave to participate in oral argument as amicus curiae and
for divided argument granted.

No. 00–24. PGA TOUR, Inc. v. Martin. C. A. 9th Cir. [Cer-
tiorari granted, 530 U. S. 1306.] Motion of the Solicitor General
for leave to participate in oral argument as amicus curiae and
for divided argument granted.

No. 00–46. Murphy v. Beck, Successor Agent for South-
east Bank, N. A. C. A. 11th Cir. [Certiorari granted, 530 U. S.
1306.] Motion of the Solicitor General for leave to participate in
oral argument as amicus curiae and for divided argument granted.

No. 99–1908. Alexander, Director, Alabama Department
of Public Safety, et al. v. Sandoval, Individually and on
Behalf of All Others Similarly Situated, et al. C. A.
11th Cir. [Certiorari granted, 530 U. S. 1305.] Motion of the
Solicitor General for divided argument granted.

No. 00–157. United Dominion Industries, Inc. v. United
States. C. A. 4th Cir. [Certiorari granted, ante, p. 1009.] Mo-



531ORD Unit: $PT1 [05-01-02 10:53:26] PGT: ORD1BV (Bound Volume)

1050 OCTOBER TERM, 2000

December 11, 2000 531 U. S.

tion of the Solicitor General to dispense with printing the joint
appendix granted.

No. 00–836. Bush v. Palm Beach County Canvassing
Board et al., ante, p. 70. Motion of James J. Clancy for leave
to file a brief as amicus curiae out of time and for other relief
denied.

No. 00–862. Virginia v. Reno, Attorney General, et al.
Appeal from D. C. D. C. Motion of appellant to expedite consid-
eration of case denied.

No. 00–6397. In re Montgomery. Motion of petitioner for
reconsideration of order denying leave to proceed in forma pau-
peris [ante, p. 955] denied.

No. 00–6420. Chute v. Equifax Credit Information Serv-
ices, Inc. C. A. 9th Cir. Motion of petitioner for reconsidera-
tion of order denying leave to proceed in forma pauperis [ante,
p. 991] denied.

No. 00–6724. Ekundayo v. Brenham State School et al.
C. A. 5th Cir.; and

No. 00–6988. Cox v. United States. C. A. 9th Cir. Motions
of petitioners for leave to proceed in forma pauperis denied.
Petitioners are allowed until January 2, 2001, within which to pay
the docketing fees required by Rule 38(a) and to submit petitions
in compliance with Rule 33.1 of the Rules of this Court.

No. 00–6463. In re Tucker;
No. 00–6490. In re Williams;
No. 00–6680. In re Hamilton; and
No. 00–6920. In re Morris, aka McMaster. Petitions for

writs of mandamus denied.

Certiorari Granted
No. 00–189. Idaho v. United States et al. C. A. 9th Cir.

Certiorari granted. Reported below: 210 F. 3d 1067.

No. 00–346. Norfolk Shipbuilding & Drydock Corp. v.
Garris, Administratrix of the Estate of Garris, Deceased.
C. A. 4th Cir. Certiorari granted. Reported below: 210 F. 3d 209.

No. 00–549. Cedric Kushner Promotions, Ltd. v. King et
al. C. A. 2d Cir. Certiorari granted. Reported below: 219 F.
3d 115.
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No. 00–492. Alabama v. Bozeman. Sup. Ct. Ala. Certiorari
granted limited to Question 1 presented by the petition. Re-
ported below: 781 So. 2d 165.

No. 00–5961. Tyler v. Cain, Warden. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted. Reported below: 218 F. 3d 744.

Certiorari Denied

No. 99–10205. Houlihan v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 201 F. 3d 427.

No. 00–327. Tankleff v. Senkowski, Superintendent,
Clinton Correctional Facility, et al.; and

No. 00–519. Senkowski, Superintendent, Clinton Cor-
rectional Facility, et al. v. Tankleff. C. A. 2d Cir. Certio-
rari denied.

No. 00–359. Local 702, International Brotherhood of
Electrical Workers, AFL–CIO, et al. v. National Labor
Relations Board et al. C. A. D. C. Cir. Certiorari denied.
Reported below: 215 F. 3d 11.

No. 00–516. United States ex rel. Stevens v. East Ala-
bama Healthcare Authority et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 212 F. 3d 601.

No. 00–528. Taylor Forge Stainless, Inc., et al. v. Viacom
International, Inc. C. A. 2d Cir. Certiorari denied. Re-
ported below: 212 F. 3d 721.

No. 00–529. Medical Management Sciences, Inc. v. Medi-
cal Billing, Inc., et al. C. A. 6th Cir. Certiorari denied.
Reported below: 212 F. 3d 332.

No. 00–538. Griest et vir v. Canepa et al. C. A. 3d Cir.
Certiorari denied. Reported below: 211 F. 3d 1261.

No. 00–542. ABKCO Music, Inc. v. LaVere, dba King of
Spades Music, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 217 F. 3d 684.

No. 00–546. TorPharm, Inc. v. Genpharm, Inc., et al. C. A.
Fed. Cir. Certiorari denied. Reported below: 250 F. 3d 754.
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No. 00–547. Wallace v. Skadden, Arps, Slate, Meagher &
Flom et al. C. A. D. C. Cir. Certiorari denied.

No. 00–559. Martini v. Geier-Larbi. Ct. App. Wash. Cer-
tiorari denied.

No. 00–561. Ruiz Coronado v. BankAtlantic Bancorp, Inc.
C. A. 11th Cir. Certiorari denied. Reported below: 222 F. 3d
1315.

No. 00–565. Express Services, Inc. v. Careers Express
Staffing Services et al. C. A. 3d Cir. Certiorari denied.
Reported below: 216 F. 3d 1075.

No. 00–573. Gibson et al. v. Louisiana. Sup. Ct. La. Cer-
tiorari denied. Reported below: 758 So. 2d 782.

No. 00–575. Mancik et al. v. Westrin et al. Ct. App.
Mich. Certiorari denied. Reported below: 236 Mich. App. 423,
600 N. W. 2d 423.

No. 00–577. University of Cincinnati et al. v. Johnson.
C. A. 6th Cir. Certiorari denied. Reported below: 215 F. 3d 561.

No. 00–582. Cervone v. Cervone, nka Matteucci. Ct. App.
Ohio, Mahoning County. Certiorari denied.

No. 00–591. Buckley et al. v. Teamsters Local Union
No. 764, International Brotherhood of Teamsters, AFL–
CIO–CLC. C. A. 3d Cir. Certiorari denied.

No. 00–610. Burnette et vir v. Carothers et al. C. A.
2d Cir. Certiorari denied. Reported below: 192 F. 3d 52.

No. 00–613. Barrett v. University of Mississippi et al.
C. A. 5th Cir. Certiorari denied. Reported below: 232 F. 3d 208.

No. 00–624. Miravalle v. Florida Bar. Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 761 So. 2d 1049.

No. 00–676. Montoya v. Arizona Department of Trans-
portation et al. Ct. App. Ariz. Certiorari denied.

No. 00–683. Lucas v. Central Intelligence Agency et al.
C. A. 4th Cir. Certiorari denied. Reported below: 225 F. 3d 654.

No. 00–731. Bonton v. Merit Systems Protection Board
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 250
F. 3d 762.
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No. 00–741. Abello-Silva v. United States. C. A. 10th Cir.
Certiorari denied.

No. 00–762. Metcalf v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 221 F. 3d 1336.

No. 00–778. Scissell v. County of San Diego. Ct. App.
Cal., 4th App. Dist. Certiorari denied.

No. 00–790. Brickner v. Voinovich, Governor of Ohio,
et al. C. A. 6th Cir. Certiorari denied. Reported below: 221
F. 3d 1333.

No. 00–5073. Diaz-Fabian v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 213 F. 3d 635.

No. 00–5215. Wilson v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 213 F. 3d 638.

No. 00–5274. Logan v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 820.

No. 00–5790. Gunderson v. Hettgar, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 201 F. 3d 447.

No. 00–5815. Romero-Tamayo v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 212 F. 3d 729.

No. 00–6037. Santiago v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 220 F. 3d 591.

No. 00–6061. Fortune v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 216 F. 3d 1088.

No. 00–6389. Spivey v. Head, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 207 F. 3d 1263.

No. 00–6457. Atkins v. Boone, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 211 F. 3d 1277.

No. 00–6458. De Spenza v. Cambra, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 00–6467. Anderson v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 00–6476. Lloyd v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.
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No. 00–6477. Lee v. District of Columbia. Ct. App. D. C.
Certiorari denied.

No. 00–6478. Martinez v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 00–6481. Palmore v. California. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 00–6483. Tucker v. Catoe, Director, South Carolina
Department of Corrections, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 221 F. 3d 600.

No. 00–6492. Taylor v. Schofield, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 216 F. 3d 1092.

No. 00–6493. Turner v. Smith, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6498. DeLeon v. United States Court of Appeals
for the Fifth Circuit. C. A. 5th Cir. Certiorari denied.

No. 00–6503. Bilal, aka Burton v. Escambia County De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 211 F. 3d 128.

No. 00–6504. Dupree v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 00–6505. Burdgess v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–6506. Jackson v. DeLoach, Warden, et al. C. A.
11th Cir. Certiorari denied.

No. 00–6510. Manley v. Strack, Superintendent, Fish-
kill Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 00–6511. Knod v. City of Seven Points et al. C. A.
5th Cir. Certiorari denied. Reported below: 226 F. 3d 643.

No. 00–6512. Lawless v. Anderson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6517. Brown v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 212 F. 3d 600.

No. 00–6521. Anderson v. Riverside Regional Jail Au-
thoritative Committee et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 215 F. 3d 1317.
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No. 00–6524. Foley v. Kentucky. Sup. Ct. Ky. Certiorari
denied. Reported below: 17 S. W. 3d 878.

No. 00–6527. Thompson v. Branches-Domestic Violence
Shelter of Huntington, West Virginia, Inc., et al. Sup. Ct.
App. W. Va. Certiorari denied. Reported below: 207 W. Va. 479,
534 S. E. 2d 33.

No. 00–6531. Forsyth v. Feinstein et al. Sup. Ct. Ohio.
Certiorari denied. Reported below: 89 Ohio St. 3d 1408, 729
N. E. 2d 381.

No. 00–6538. McNeely v. Oregon. Sup. Ct. Ore. Certiorari
denied. Reported below: 330 Ore. 457, 8 P. 3d 212.

No. 00–6539. Gordon v. City of New Orleans et al. C. A.
5th Cir. Certiorari denied. Reported below: 209 F. 3d 720.

No. 00–6546. Stevens et al. v. Stearns et al. C. A. 2d
Cir. Certiorari denied. Reported below: 213 F. 3d 626.

No. 00–6548. Parks v. Pitcher, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6550. Thor v. Newland, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–6580. Tillman v. Cook, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 215 F. 3d 1116.

No. 00–6599. La Mar v. Ohio. Ct. App. Ohio, Lawrence
County. Certiorari denied.

No. 00–6601. Brooks v. New York. App. Div., Sup. Ct. N. Y.,
2d Jud. Dept. Certiorari denied. Reported below: 270 App. Div.
2d 282, 704 N. Y. S. 2d 854.

No. 00–6633. Bragg v. Director, Office of Workers’ Com-
pensation Programs. C. A. 4th Cir. Certiorari denied.

No. 00–6634. Strassberg v. Hilton Hotels Corp. C. A. 2d
Cir. Certiorari denied. Reported below: 216 F. 3d 1073.

No. 00–6637. Cathy R. v. Barrios-Paoli. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 268
App. Div. 2d 302, 702 N. Y. S. 2d 241.

No. 00–6641. Lawrence v. Terhune, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.
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No. 00–6648. Welch v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 2 P. 3d 356.

No. 00–6658. Suvia v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 00–6753. Harrison v. Department of the Interior
et al. C. A. 10th Cir. Certiorari denied. Reported below: 229
F. 3d 1163.

No. 00–6779. Luria v. Luria. Ct. App. N. Y. Certiorari de-
nied. Reported below: 94 N. Y. 2d 943, 731 N. E. 2d 157.

No. 00–6825. Langworthy v. Maryland. Ct. Sp. App. Md.
Certiorari denied. Reported below: 130 Md. App. 725.

No. 00–6907. Rivera v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–6910. Frias-Castro v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 225 F. 3d 665.

No. 00–6919. Reece v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–6936. Bates v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 1336.

No. 00–6937. Williams v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 212 F. 3d 1305.

No. 00–6938. Bennett v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 219 F. 3d 1117.

No. 00–6940. Roberts v. United States. C. A. 6th Cir.
Certiorari denied.

No. 00–6941. Reed v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied. Reported below: 765 So. 2d 710.

No. 00–6947. McClain v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 230 F. 3d 1349.

No. 00–6952. Vargas-Bueno v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 229 F. 3d 1148.

No. 00–6955. Bull v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 1275.

No. 00–6958. Charles v. United States. C. A. 6th Cir.
Certiorari denied.
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No. 00–6960. Alvarado-Garcia v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 232 F. 3d 897.

No. 00–6967. Olds v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 213 F. 3d 634.

No. 00–6970. Vandergriff v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 220 F. 3d 584.

No. 00–6972. Carrillo v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 217 F. 3d 847.

No. 00–6973. Clark v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 218 F. 3d 1092.

No. 00–6981. Littlejohn v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 749 A. 2d 1253.

No. 00–6989. Chipps v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1349.

No. 00–6990. Collier v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 229 F. 3d 1144.

No. 00–6991. Castellano v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 897.

No. 00–6992. Lennon v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 229 F. 3d 1168.

No. 00–6995. Woodward v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 229 F. 3d 1134.

No. 00–6996. Wood v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1146.

No. 00–6997. Taylor v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–7000. Morton v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 651.

No. 00–7001. Pena-Gutierrez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 222 F. 3d 1080.

No. 00–7007. Brown v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1336.

No. 00–7010. Merritt v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 234 F. 3d 1279.
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No. 00–7015. Tovias-Marroquin v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 218 F. 3d 455.

No. 00–404. Northwest Airlines, Inc. v. Duncan. C. A.
9th Cir. Certiorari denied. Reported below: 208 F. 3d 1112.

Justice O’Connor, with whom The Chief Justice and Jus-
tice Thomas join, dissenting.

The petition for a writ of certiorari in this case presents an
important issue that has divided the Courts of Appeals: the mean-
ing of the term “service” in the portion of the Airline Deregu-
lation Act of 1978 (ADA) that pre-empts any state law “related
to a price, route, or service of an air carrier.” 49 U. S. C.
§ 41713(b)(1). I would grant the petition to resolve this issue and
bring needed certainty to this area of the law.

We have addressed the scope of the ADA’s pre-emption provi-
sion on two prior occasions. In Morales v. Trans World Airlines,
Inc., 504 U. S. 374, 383 (1992), we noted the “broad pre-emptive
purpose” of the ADA. And while we have never directly ad-
dressed the definition of “service” within the meaning of
§ 41713(b)(1), we have suggested that this term encompasses “ac-
cess to flights and class-of-service upgrades.” American Air-
lines, Inc. v. Wolens, 513 U. S. 219, 226 (1995). The Courts of
Appeals, however, have taken directly conflicting positions on this
question of statutory interpretation.

The Ninth Circuit below, adhering to its decision in Charas v.
TWA, 160 F. 3d 1259 (1998) (en banc), held that the term “service”
encompasses “ ‘the prices, schedules, origins and destinations of
the point-to-point transportation of passengers, cargo, or mail,’ ”
but not the “ ‘provision of in-flight beverages, personal assistance
to passengers, the handling of luggage, and similar amenities.’ ”
208 F. 3d 1112, 1114–1115 (2000) (quoting Charas, supra, at 1261).
The Third Circuit has expressly agreed with this approach. Taj
Mahal Travel, Inc. v. Delta Airlines Inc., 164 F. 3d 186, 194
(1998). In contrast, three Courts of Appeals have adopted a
much broader definition. See Hodges v. Delta Airlines, Inc., 44
F. 3d 334, 336 (CA5 1995) (en banc) (defining “service” in terms
of the “ ‘[contractual] features of air transportation,’ ” including
“ ‘ticketing, boarding procedures, provision of food and drink, and
baggage handling’ ”); Smith v. Comair, Inc., 134 F. 3d 254, 259
(CA4 1998) (“Undoubtedly, boarding procedures are a service ren-
dered by an airline”) (citing Hodges, supra, at 336); Travel All
Over The World, Inc. v. Kingdom of Saudi Arabia, 73 F. 3d 1423,
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1433 (CA7 1996) (adopting Hodges definition). See also Chukwu
v. Board of Directors British Airways, 889 F. Supp. 12, 13 (Mass.
1995), aff ’d mem., 101 F. 3d 106 (CA1 1996) (same).

Given these opposing interpretations, I believe we should hear
this case. The legal issue is an important one, well suited for
resolution by this Court. The two leading cases, Charas and
Hodges, are both the product of en banc consideration. They
have fully explored the relevant considerations, including the lan-
guage and history of the ADA and its pre-emption clause, as well
as the policies supporting the possible interpretations of the term
“service.” Compare Charas, supra, at 1262–1266, with Hodges,
supra, at 336–339.

Resolution of this question would provide needed certainty to
airline companies. While this case involves the potential pre-
emption of a state law personal-injury claim based on an airline’s
smoking policy, the legal principle at stake has ramifications for
a host of other tort actions against airlines. See, e. g., Smith,
supra (false imprisonment and intentional infliction of emotional
distress); Travel All Over The World, supra (defamation). Be-
cause airline companies operate across state lines, the divergent
pre-emption rules formulated by the Courts of Appeals currently
operate to expose the airlines to inconsistent state regulations.
Cf. Morales, supra, at 378 (the ADA’s pre-emption provision is
intended “[t]o ensure that the States would not undo federal de-
regulation with regulation of their own”).

A decision from this Court would provide needed clarification
on this discrete and important issue of statutory interpretation.
Accordingly, I respectfully dissent from the denial of the petition
for certiorari.

No. 00–527. Walker County School District v. Bennett
et al. C. A. 11th Cir. Motion of National School Boards Associ-
ation et al. for leave to file a brief as amici curiae granted. Cer-
tiorari denied. Reported below: 203 F. 3d 1293.

No. 00–6491. Young v. Carey, Warden. C. A. 9th Cir. Cer-
tiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition. Reported below: 225 F. 3d 666.

Rehearing Denied
No. 99–9712. Joseph v. United States, ante, p. 943;
No. 99–9813. Engle v. Seidner, Warden, ante, p. 845;
No. 99–10229. Bowman v. Moore, Secretary, Florida De-

partment of Corrections, et al., ante, p. 868;
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No. 00–358. Kallembach v. Anchor Bank et al., ante,
p. 959;

No. 00–5108. Jackson v. Garcia, Warden, et al., ante,
p. 886;

No. 00–5111. Ledbetter v. Texas, ante, p. 886;
No. 00–5187. Scruggs v. Howie et al., ante, p. 891;
No. 00–5277. Le v. Quismorio et al., ante, p. 895;
No. 00–5488. Colon v. Artuz, Superintendent, Green

Haven Correctional Facility, ante, p. 931;
No. 00–5662. Glaze v. Sanders, Warden, et al., ante,

p. 946;
No. 00–5665. Nonahal v. Marquette University et al.,

ante, p. 947;
No. 00–5684. Hood v. Florida, ante, p. 947;
No. 00–5986. Young v. United States, ante, p. 938;
No. 00–5990. Miller v. Kemna, Superintendent, Cross-

roads Correctional Center, et al., ante, p. 938; and
No. 00–6236. Evans v. United States, ante, p. 971. Peti-

tions for rehearing denied.

No. 99–1850. Hawes et al. v. Johnson & Johnson et al.,
ante, p. 815. Motion of petitioners to defer consideration of peti-
tion for rehearing denied. Petition for rehearing denied.

December 12, 2000

Miscellaneous Order

No. 00–949. Bush et al. v. Gore et al., ante, p. 98. Pursu-
ant to this Court’s Rule 45.2, the Clerk is directed to issue the
mandate in this case forthwith.

December 13, 2000

Miscellaneous Orders

No. 00–953. Jones et al. v. Bush et al. C. A. 5th Cir.
Motion to expedite consideration of petition for writ of certio-
rari denied.

No. 00–961. Harris et al. v. Florida Elections Canvass-
ing Commission et al. C. A. 11th Cir. Motion to expedite
consideration of petition for writ of certiorari denied.
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December 14, 2000

Miscellaneous Order

No. 00–942. Touchston et al. v. McDermott et al. C. A.
11th Cir. Motion to expedite consideration of petition for writ of
certiorari denied.

December 28, 2000

Dismissal Under Rule 46

No. 00–808. All Underwriters Subscribing to Policy
Number 03789600 Including Underwriters at Lloyds, Lon-
don v. Weisberg et al. C. A. 11th Cir. Certiorari dismissed
under this Court’s Rule 46.1. Reported below: 222 F. 3d 1309.

December 29, 2000

Dismissal Under Rule 46

No. 99–1787. Reynolds Metals Co. v. Ellis. C. A. 9th Cir.
[Certiorari granted, ante, p. 1009.] Writ of certiorari dismissed
under this Court’s Rule 46.1.

January 2, 2001

Dismissal Under Rule 46

No. 00–951. Bank of Boston et al. v. Esden, Individually
and on Behalf of All Others Similarly Situated. C. A.
2d Cir. Certiorari dismissed under this Court’s Rule 46.1. Re-
ported below: 229 F. 3d 154.

January 5, 2001
Miscellaneous Order

No. 00M57. In re Abramson. Motion to direct the Clerk to
file motion for leave to file petition for writs of mandamus, prohi-
bition, and declaratory judgment denied.

Certiorari Denied

No. 00–942. Touchston et al. v. McDermott et al. C. A.
11th Cir. Motion of petitioners for leave to file petition for writ
of certiorari on 81⁄2- by 11-inch page proofs granted. Motion of
respondent Florida for leave to file brief in opposition on 81⁄2- by
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11-inch page proofs granted. Certiorari denied. Reported below:
234 F. 3d 1133.

No. 00–953. Jones et al. v. Bush et al. C. A. 5th Cir.
Motion of petitioners for leave to file petition for writ of certiorari
on 81⁄2- by 11-inch page proofs granted. Certiorari denied. Re-
ported below: 244 F. 3d 134.

No. 00–961. Harris et al. v. Florida Elections Canvass-
ing Commission et al. C. A. 11th Cir. Motion of petitioners
for leave to file petition for writ of certiorari on 81⁄2- by 11-inch
page proofs granted. Certiorari denied. Reported below: 235 F.
3d 578.

January 8, 2001
Affirmed on Appeal

No. 00–862. Virginia v. Reno, Attorney General, et al.
Affirmed on appeal from D. C. D. C. Reported below: 117 F. Supp.
2d 46.

Certiorari Granted—Vacated and Remanded
No. 99–9541. Thomas v. United States. C. A. 2d Cir. Mo-

tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 204 F. 3d 381.

No. 99–9965. Cloud v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 211 F. 3d 599.

No. 99–10250. Carrington v. United States. C. A. 4th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 213 F. 3d 634.

No. 00–463. Garcia v. United States. C. A. 11th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of Apprendi v. New Jersey, 530 U. S. 466
(2000). Reported below: 208 F. 3d 1258.

No. 00–5703. Hayes v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
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Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 212 F. 3d 598.

No. 00–6187. Ardley v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for
further consideration in light of Apprendi v. New Jersey, 530
U. S. 466 (2000). Reported below: 202 F. 3d 287.

No. 00–6218. Weekly v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Motion of
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further
consideration in light of Artuz v. Bennett, ante, p. 4. Reported
below: 204 F. 3d 1083.

No. 00–6289. McCloud v. Florida. Dist. Ct. App. Fla., 5th
Dist. Motion of petitioner for leave to proceed in forma pau-
peris granted. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 741 So. 2d 512.

No. 00–6427. Benito Castro v. United States. C. A. 9th
Cir. Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 229 F. 3d 1159.

No. 00–6474. Gonzales Magana v. United States. C. A.
9th Cir. Motion of petitioner for leave to proceed in forma pau-
peris granted. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 229 F. 3d 1160.

Certiorari Dismissed

No. 00–6722. Mangrum v. Alabama Commission et al.
C. A. 11th Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s Rule
39.8. As petitioner has repeatedly abused this Court’s process,
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required
by Rule 38(a) is paid and the petition is submitted in compliance
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with Rule 33.1. See Martin v. District of Columbia Court of Ap-
peals, 506 U. S. 1 (1992) (per curiam). Justice Stevens dissents.
See id., at 4, and cases cited therein. Reported below: 232 F. 3d
216.

No. 00–7066. In re Pizzo. C. A. 5th Cir. Motion of petitioner
for leave to proceed in forma pauperis denied, and certiorari dis-
missed. See this Court’s Rule 39.8. As petitioner has repeatedly
abused this Court’s process, the Clerk is directed not to accept any
further petitions in noncriminal matters from petitioner unless the
docketing fee required by Rule 38(a) is paid and the petition is
submitted in compliance with Rule 33.1. See Martin v. District
of Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam).
Justice Stevens dissents. See id., at 4, and cases cited therein.

No. 00–7109. Ashiegbu v. Williams. C. A. 6th Cir. Motion
of petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8. As petitioner
has repeatedly abused this Court’s process, the Clerk is directed
not to accept any further petitions in noncriminal matters from
petitioner unless the docketing fee required by Rule 38(a) is paid
and the petition is submitted in compliance with Rule 33.1. See
Martin v. District of Columbia Court of Appeals, 506 U. S. 1
(1992) (per curiam). Justice Stevens dissents. See id., at 4,
and cases cited therein. Reported below: 229 F. 3d 1150.

No. 00–6946. Tripati v. Arizona. Super. Ct. Ariz., Maricopa
County. Motion of petitioner for leave to proceed in forma pau-
peris denied, and certiorari dismissed. See this Court’s Rule 39.8.

Miscellaneous Orders

No. 00A420. Chilingirian v. United States. Application
for bail, addressed to Justice Souter and referred to the
Court, denied.

No. D–2200. In re Disbarment of Feigenbaum. Disbar-
ment entered. [For earlier order herein, see ante, p. 805.]

No. D–2203. In re Disbarment of Leck. Disbarment en-
tered. [For earlier order herein, see ante, p. 954.]

No. D–2204. In re Disbarment of Mintz. Disbarment en-
tered. [For earlier order herein, see ante, p. 954.]
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No. D–2206. In re Disbarment of Gaskins. Disbarment
entered. [For earlier order herein, see ante, p. 954.]

No. D–2222. In re Disbarment of Viehe. Karl William
Viehe, of Washington, D. C., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2223. In re Disbarment of Bledsoe. Michael Neal
Bledsoe, of Chicago, Ill., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2224. In re Disbarment of Coia. Arthur A. Coia,
of Providence, R. I., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the
practice of law in this Court.

No. D–2225. In re Disbarment of Ciccone. James Cic-
cone, of New York, N. Y., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2226. In re Disbarment of Parten. Stephen Chat-
field Parten, of Dickinson, Tex., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2227. In re Disbarment of Erion. Charles Ticknor
Erion, of Warner Robins, Ga., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2228. In re Disbarment of Segraves. Darryl Brad-
ley Segraves, of Atlanta, Ga., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.
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No. D–2229. In re Disbarment of Walsh. Robert Othniel
Walsh, of Porterville, Cal., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2230. In re Disbarment of Meneilly. James K.
Meneilly, of Westbury, N. Y., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 00M48. Holdampf v. Chevron Corp. et al.;
No. 00M49. Walker v. Moore, Secretary, Florida De-

partment of Corrections;
No. 00M50. Markel et al. v. Payne, Superintendent,

Washington Corrections Center for Women, Purdy, et al.;
No. 00M51. Richardson et al. v. South Carolina Su-

preme Court et al.;
No. 00M52. Duse v. Cohen, Secretary of Defense, et al.;
No. 00M53. Hall v. New Jersey Office of Attorney

Ethics;
No. 00M54. McNeil v. Hawkins;
No. 00M55. Mazza v. City of New York et al.; and
No. 00M56. Leal v. Smith, Warden. Motions to direct the

Clerk to file petitions for writs of certiorari out of time denied.

No. 128, Orig. Alaska v. United States. Motion of Alaska
for leave to file an amended complaint granted, and the United
States is allowed 30 days in which to file an answer. [For earlier
order herein, see, e. g., ante, p. 941.]

No. 130, Orig. New Hampshire v. Maine. Motion of Maine
to dismiss the complaint set for oral argument in due course.
Justice Souter took no part in the consideration or decision of
this order. [For earlier order herein, see 530 U. S. 1272.]

No. 00–121. Duncan, Superintendent, Great Meadow
Correctional Facility v. Walker. C. A. 2d Cir. [Certiorari
granted, ante, p. 991.] Motion for appointment of counsel
granted, and it is ordered that Deborah Wolikow Loewenberg,
Esq., of New City, N. Y., be appointed to serve as counsel for
respondent in this case.
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No. 00–665. Montemayor, Commissioner, Texas Depart-
ment of Insurance, et al. v. Corporate Health Insurance
et al. C. A. 5th Cir. The Solicitor General is invited to file a
brief in this case expressing the views of the United States.

No. 00–6233. Whitehead v. Clinton, President of the
United States, et al. C. A. D. C. Cir. Motion of petitioner
for reconsideration of order denying leave to proceed in forma
pauperis [ante, p. 976] denied.

No. 00–6299. YoungBear v. Playboy Enterprises, Inc.,
et al. C. A. 8th Cir. Motion of petitioner for reconsideration
of order denying leave to proceed in forma pauperis [ante,
p. 1006] denied.

No. 00–6311. Awofolu v. Los Angeles County Metro-
politan Transportation Authority et al. C. A. 9th Cir.
Motion of petitioner for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 1006] denied.

No. 00–6831. Fish v. Gainesville City School District
et al. C. A. 11th Cir.;

No. 00–6887. Valdez et ux. v. Property Reserve, Inc.,
et al. Sup. Ct. Haw.;

No. 00–7111. Russell v. United States. C. A. 11th Cir.;
No. 00–7136. Thomas v. Caldera, Secretary of the Army.

C. A. 8th Cir.; and
No. 00–7326. Hunt v. United States. C. A. 9th Cir. Mo-

tions of petitioners for leave to proceed in forma pauperis denied.
Petitioners are allowed until January 29, 2001, within which to
pay the docketing fees required by Rule 38(a) and to submit peti-
tions in compliance with Rule 33.1 of the Rules of this Court.

No. 00–7594. In re Buckner. Motion of petitioner to expe-
dite consideration of petition for writ of mandamus denied.

No. 00–7208. In re Quezada;
No. 00–7330. In re Bruzon et al.;
No. 00–7334. In re Williams;
No. 00–7335. In re Williams;
No. 00–7409. In re Hinojosa; and
No. 00–7411. In re Holston. Petitions for writs of habeas

corpus denied.
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No. 00–7215. In re Wilkerson. Motion of petitioner for
leave to proceed in forma pauperis denied, and petition for writ
of habeas corpus dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein.

No. 00–7438. In re YoungBear. Motion of petitioner for
leave to proceed in forma pauperis denied, and petition for writ
of habeas corpus dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein

No. 00–7038. In re Vondette;
No. 00–7131. In re Ufom;
No. 00–7165. In re Martinez;
No. 00–7225. In re Rich; and
No. 00–7381. In re Brown. Petitions for writs of manda-

mus denied.

No. 00–719. In re Knowlton. Motion of petitioner for leave
to file petition for writ of mandamus under seal with redacted
copies for the public record granted. Petition for writ of manda-
mus denied.

No. 00–7035. In re Traslavina. Petition for writ of manda-
mus and/or prohibition denied.

Certiorari Granted

No. 00–596. Lorillard Tobacco Co. et al. v. Reilly, At-
torney General of Massachusetts, et al.; and

No. 00–597. Altadis U. S. A. Inc., as Successor to Consoli-
dated Cigar Corp. and Havatampa, Inc., et al. v. Reilly,
Attorney General of Massachusetts, et al. C. A. 1st Cir.
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Motion of Washington Legal Foundation for leave to file a brief as
amicus curiae in No. 00–596 granted. Certiorari granted, cases
consolidated, and a total of one hour allotted for oral argument.
Reported below: 218 F. 3d 30.

No. 00–391. Florida v. Thomas. Sup. Ct. Fla. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari granted. Reported below: 761 So. 2d 1010.

No. 00–763. Pollard v. E. I. du Pont de Nemours & Co.
C. A. 6th Cir. Certiorari granted. Justice O’Connor took no
part in the consideration or decision of this petition. Reported
below: 213 F. 3d 933.

No. 00–6374. Becker v. Montgomery, Attorney General
of Ohio, et al. C. A. 6th Cir. Motion of petitioner for leave
to proceed in forma pauperis granted. Certiorari granted.*

Certiorari Denied

No. 99–1285. Desiderio v. National Association of Se-
curities Dealers, Inc. C. A. 2d Cir. Certiorari denied. Re-
ported below: 191 F. 3d 198.

No. 99–8779. Thomas v. United States; and
No. 99–9600. Thomas v. United States. C. A. 2d Cir. Cer-

tiorari denied. Reported below: 204 F. 3d 381.

No. 99–9552. Brown v. New York. App. Div., Sup. Ct. N. Y.,
2d Jud. Dept. Certiorari denied. Reported below: 264 App. Div.
2d 528, 695 N. Y. S. 2d 575.

No. 99–10251. Eichwedel v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 303 Ill. App. 3d 1098, 747
N. E. 2d 1105.

No. 00–164. Lopez-Elias v. Reno, Attorney General.
C. A. 5th Cir. Certiorari denied. Reported below: 209 F. 3d 788.

No. 00–194. Orozco v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 638.

No. 00–195. Riga et ux. v. Alexander et al. C. A. 3d Cir.
Certiorari denied. Reported below: 208 F. 3d 419.

*[Reporter’s Note: For amendment of this order, see post, p. 1110.]
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No. 00–198. Louisiana v. Haddad. Sup. Ct. La. Certiorari
denied. Reported below: 767 So. 2d 682.

No. 00–366. DeGroat v. United States; and
No. 00–649. DeGroat v. United States. C. A. 6th Cir.

Certiorari denied. Reported below: 211 F. 3d 1270.

No. 00–376. Patterson v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 250 F. 3d 757.

No. 00–393. Citizens for the Appropriate Placement of
Telecommunications Facilities et al. v. Federal Commu-
nications Commission et al.;

No. 00–407. Fichtenberg v. Federal Communications
Commission et al.;

No. 00–417. Worsham v. Federal Communications Com-
mission et al.; and

No. 00–427. Cellular Phone Taskforce v. Federal Com-
munications Commission et al. C. A. 2d Cir. Certiorari de-
nied. Reported below: 205 F. 3d 82.

No. 00–422. National Whistleblower Center v. Nuclear
Regulatory Commission et al. C. A. D. C. Cir. Certiorari
denied. Reported below: 208 F. 3d 256.

No. 00–429. Prudential Insurance Company of America
et al. v. Sintek. Ct. App. Cal., 4th App. Dist. Certiorari
denied.

No. 00–448. Caguas Central Federal Savings Bank et al.
v. United States. C. A. Fed. Cir. Certiorari denied. Reported
below: 215 F. 3d 1304.

No. 00–449. Borneman v. United States et al. C. A. 4th
Cir. Certiorari denied. Reported below: 213 F. 3d 819.

No. 00–452. Boyajian et al. v. Gatzunis et al. C. A. 1st
Cir. Certiorari denied. Reported below: 212 F. 3d 1.

No. 00–458. Puckett et ux. v. Commissioner of Internal
Revenue. C. A. 5th Cir. Certiorari denied. Reported below:
213 F. 3d 636.

No. 00–466. Urofsky et al. v. Gilmore, Governor of Vir-
ginia. C. A. 4th Cir. Certiorari denied. Reported below: 216
F. 3d 401.
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No. 00–470. Las Vegas Sports News, L. L. C., dba Las
Vegas Sporting News v. Times Mirror Magazine, Inc. C. A.
3d Cir. Certiorari denied. Reported below: 212 F. 3d 157.

No. 00–479. Mendenhall v. Riser, Sheriff of Webster
Parish, et al. C. A. 5th Cir. Certiorari denied. Reported
below: 213 F. 3d 226.

No. 00–489. Novello, Commissioner, New York State De-
partment of Health, et al. v. Robbins, on Her Own Behalf
and as Attorney-in-Fact for Robbins; and

No. 00–651. Robbins, on Her Own Behalf and as
Attorney-in-Fact for Robbins v. Novello, Commissioner,
New York State Department of Health, et al. C. A. 2d
Cir. Certiorari denied. Reported below: 218 F. 3d 197.

No. 00–502. Joshua W. et al. v. USD 259 Board of Educa-
tion, Wichita Public Schools, et al. C. A. 10th Cir. Certio-
rari denied. Reported below: 211 F. 3d 1278.

No. 00–514. J. V. Peters & Co. et al. v. United States.
C. A. 6th Cir. Certiorari denied. Reported below: 221 F. 3d
1336.

No. 00–522. Pappas Telecasting of Southern California,
L. L. C. v. Federal Communications Commission et al. C. A.
D. C. Cir. Certiorari denied. Reported below: 216 F. 3d 1133.

No. 00–524. Barfus et al. v. City of Miami. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 130.

No. 00–530. Becton Dickinson & Co. v. Internal Revenue
Service. C. A. 3d Cir. Certiorari denied. Reported below: 215
F. 3d 340.

No. 00–537. Fried v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 207 F. 3d 458.

No. 00–543. American Imaging Services, Inc. v. Inter-
graph Corp. C. A. Fed. Cir. Certiorari denied. Reported
below: 250 F. 3d 757.

No. 00–544. Kidd v. District of Columbia et al. C. A.
D. C. Cir. Certiorari denied. Reported below: 206 F. 3d 35.

No. 00–558. Shalala, Secretary of Health and Human
Services v. Ohio Hospital Assn. et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 201 F. 3d 418.
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No. 00–563. Cotter et al. v. Massachusetts Association
of Minority Law Enforcement Officers et al. C. A. 1st
Cir. Certiorari denied. Reported below: 219 F. 3d 31.

No. 00–566. Willis v. School Board of St. Lucie County
et al. C. A. 11th Cir. Certiorari denied. Reported below: 214
F. 3d 1358.

No. 00–578. Jessup et al. v. American Kennel Club, Inc.,
et al. C. A. 2d Cir. Certiorari denied. Reported below: 210
F. 3d 111.

No. 00–583. Ward v. Heritage Media Corp. C. A. 8th Cir.
Certiorari denied. Reported below: 221 F. 3d 1346.

No. 00–589. Berg v. County of Allegheny et al.; and
No. 00–774. Wolfgang v. Berg. C. A. 3d Cir. Certiorari

denied. Reported below: 219 F. 3d 261.

No. 00–598. Hellwig v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 748 A. 2d 1251.

No. 00–600. Ryan’s Family Steak Houses, Inc., et al. v.
Floss et al. C. A. 6th Cir. Certiorari denied. Reported
below: 211 F. 3d 306.

No. 00–601. Sharp Electronics Corp. v. Deutsche Finan-
cial Services Corp. C. A. 4th Cir. Certiorari denied. Re-
ported below: 216 F. 3d 388.

No. 00–604. Pummill v. Texas, New Mexico & Oklahoma
Coaches, Inc. C. A. 5th Cir. Certiorari denied. Reported
below: 220 F. 3d 584.

No. 00–608. Diamond v. City of Taft. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1052.

No. 00–612. Volunteers of America Oklahoma, Inc. v.
Johnston et al. C. A. 10th Cir. Certiorari denied. Reported
below: 213 F. 3d 559.

No. 00–615. Brooks v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.
Reported below: 221 F. 3d 1341.

No. 00–618. Woodford, Warden v. Jackson; and
No. 00–621. Jackson v. Woodford, Warden. C. A. 9th Cir.

Certiorari denied. Reported below: 211 F. 3d 1148.
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No. 00–620. Mantaline Corp. v. PPG Industries, Inc.,
et al. C. A. 6th Cir. Certiorari denied. Reported below: 225
F. 3d 659.

No. 00–622. Pugh, Trustee for Pugh et al. v. Higgen-
botham Auctioneers International, Ltd., Inc., et al. Dist.
Ct. App. Fla., 2d Dist. Certiorari denied. Reported below: 758
So. 2d 679.

No. 00–627. Emerson v. Tuggle et al. C. A. 11th Cir.
Certiorari denied.

No. 00–628. Taylor v. Carmouche et al. C. A. 7th Cir.
Certiorari denied. Reported below: 214 F. 3d 788.

No. 00–630. Telfair v. First Union Mortgage Corp. C. A.
11th Cir. Certiorari denied. Reported below: 216 F. 3d 1333.

No. 00–631. Yujuico et al. v. First Pacific Bank Ltd. Ct.
App. Cal., 1st App. Dist. Certiorari denied.

No. 00–634. Jeanne Piaubert, S. A., et al. v. Sefrioui.
C. A. 9th Cir. Certiorari denied. Reported below: 208 F. 3d 221.

No. 00–635. Anderson, Special Administrator of the Es-
tate of Anderson, Deceased v. Simon. C. A. 7th Cir. Certio-
rari denied. Reported below: 217 F. 3d 472.

No. 00–637. Barton-Dobenin et ux. v. Kansas Depart-
ment of Revenue. Sup. Ct. Kan. Certiorari denied. Re-
ported below: 269 Kan. 851, 9 P. 3d 9.

No. 00–638. Phelps v. Alameida, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 213 F. 3d 643.

No. 00–640. McGuire et al. v. Rock County Board of Su-
pervisors et al. C. A. 7th Cir. Certiorari denied. Reported
below: 215 F. 3d 1330.

No. 00–642. Hobgood v. Koch Pipeline Southeast, Inc.
Ct. App. Miss. Certiorari denied. Reported below: 769 So. 2d
838.

No. 00–645. Doe et al. v. Dallas Independent School
District et al. C. A. 5th Cir. Certiorari denied. Reported
below: 220 F. 3d 380.
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No. 00–646. Feichko v. Denver & Rio Grande Western
Railroad Co. et al. C. A. 10th Cir. Certiorari denied. Re-
ported below: 213 F. 3d 586.

No. 00–647. Sullivan, dba Sullivan Machine & Tool Co.
v. Mazak Corp. Sup. Ct. Ala. Certiorari denied. Reported
below: 805 So. 2d 674.

No. 00–655. Kamal, on Behalf of Himself and Kamal v.
City of Santa Monica et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 221 F. 3d 1348.

No. 00–658. American Cast Iron Pipe Co. v. Burks et al.
C. A. 11th Cir. Certiorari denied. Reported below: 212 F. 3d
1333.

No. 00–659. Affiliated FM Insurance Co. v. Chase Man-
hattan Bank et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 196 F. 3d 373.

No. 00–662. Fulk v. Bill Harbert International Con-
struction Co. et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 211 F. 3d 600.

No. 00–666. Crego, aka Sock v. Coleman. Sup. Ct. Mich.
Certiorari denied. Reported below: 463 Mich. 248, 615 N. W. 2d
218.

No. 00–669. Soering v. Deeds, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 840.

No. 00–670. Shawnee Trail Conservancy et al. v. De-
partment of Agriculture et al. C. A. 7th Cir. Certiorari
denied. Reported below: 222 F. 3d 383.

No. 00–671. Rehberg v. Cochrane, fka Ryan. Dist. Ct.
App. Fla., 2d Dist. Certiorari denied. Reported below: 744 So.
2d 1132.

No. 00–677. Place v. Abbott Laboratories. C. A. 7th Cir.
Certiorari denied. Reported below: 215 F. 3d 803.

No. 00–678. Polyak v. Burson et al. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–680. Thorpe Holding Company Profit Sharing
Plan et al. v. Stewart. C. A. 9th Cir. Certiorari denied.
Reported below: 207 F. 3d 1143.
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No. 00–684. Janik et ux., on Behalf of Janik et al. v.
City of Dallas. C. A. 5th Cir. Certiorari denied. Reported
below: 226 F. 3d 641.

No. 00–687. Pursley v. Roberts et al. Super. Ct. Pa.
Certiorari denied.

No. 00–688. Alexandria Resident Council, Inc. v. Alex-
andria Redevelopment and Housing Authority. C. A. 4th
Cir. Certiorari denied. Reported below: 218 F. 3d 307.

No. 00–693. Hamzavi v. Council of Unit Owners of Car-
rousel Center Condominiums, Inc. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 129 Md. App. 708.

No. 00–694. Doherty et al. v. American Home Products
Corp. C. A. 2d Cir. Certiorari denied. Reported below: 216 F.
3d 1071.

No. 00–695. Musser v. Salomon/Smith Barney, Inc. C. A.
9th Cir. Certiorari denied. Reported below: 208 F. 3d 221.

No. 00–696. Froebel v. Meyer et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 928.

No. 00–697. Turner v. Warner Brothers Studio et al.
C. A. 9th Cir. Certiorari denied.

No. 00–699. Greenberg v. Bear, Stearns & Co. et al.
C. A. 2d Cir. Certiorari denied. Reported below: 220 F. 3d 22.

No. 00–700. Gray v. St. Martin’s Press, Inc., et al. C. A.
1st Cir. Certiorari denied. Reported below: 221 F. 3d 243.

No. 00–702. Judge v. Hatch et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 208 F. 3d 221.

No. 00–703. Kates v. Ohio. Ct. App. Ohio, Mahoning County.
Certiorari denied.

No. 00–706. Hogan Management Services v. Martino, dba
North Georgia Orthopaedics. Ct. App. Ga. Certiorari de-
nied. Reported below: 242 Ga. App. 791, 530 S. E. 2d 508.

No. 00–708. Henderson et al. v. Simms et al. C. A. 4th
Cir. Certiorari denied. Reported below: 223 F. 3d 267.
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No. 00–712. Steinberger v. Texas. Ct. App. Tex., 2d Dist.
Certiorari denied.

No. 00–713. Sarno et al. v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 00–714. SL Service, Inc., fka Sea-Land Service, Inc.,
et al. v. Office & Professional Employees International
Union, AFL–CIO, et al. C. A. 5th Cir. Certiorari denied.
Reported below: 214 F. 3d 566.

No. 00–716. Lang et al. v. Kohl’s Food Stores, Inc., et al.
C. A. 7th Cir. Certiorari denied. Reported below: 217 F. 3d 919.

No. 00–717. Jean v. Collins et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 221 F. 3d 656.

No. 00–718. Knowlton v. Bransford et al. C. A. D. C.
Cir. Certiorari denied.

No. 00–721. Coffee et al. v. General Motors Acceptance
Corp. C. A. 11th Cir. Certiorari denied. Reported below: 218
F. 3d 746.

No. 00–723. Parker-Bigback v. St. Labre School et al.
Sup. Ct. Mont. Certiorari denied. Reported below: 301 Mont.
16, 7 P. 3d 361.

No. 00–724. Vinson v. Mississippi Real Estate Appraisal
Licensing Board. Sup. Ct. Miss. Certiorari denied.

No. 00–726. Gupta v. Florida Board of Regents et al.
C. A. 11th Cir. Certiorari denied. Reported below: 212 F. 3d 571.

No. 00–727. Friese v. Hawk Sawyer, Director, Federal
Bureau of Prisons. C. A. 11th Cir. Certiorari denied. Re-
ported below: 211 F. 3d 598.

No. 00–728. Miechowicz v. New Jersey. Sup. Ct. N. J.
Certiorari denied. Reported below: 165 N. J. 492, 758 A. 2d 651.

No. 00–733. Nicholas et al. v. Saul Stone & Co. et al.
C. A. 3d Cir. Certiorari denied. Reported below: 224 F. 3d 179.

No. 00–734. McDuffie, dba D&M Contracting Co. v. City
of Jacksonville. Dist. Ct. App. Fla., 1st Dist. Certiorari de-
nied. Reported below: 763 So. 2d 1201.
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No. 00–737. Russell v. Capital One Bank. C. A. 6th Cir.
Certiorari denied. Reported below: 221 F. 3d 1336.

No. 00–738. Nace v. Achievement & Guidance Centers of
America, Inc. /Medco Behavioral Care Systems. C. A. 2d
Cir. Certiorari denied. Reported below: 213 F. 3d 626.

No. 00–740. Aerovias de Mexico, S. A. de C. V., dba Aero-
mexico v. Prevoisin et al. C. A. 5th Cir. Certiorari denied.
Reported below: 224 F. 3d 766.

No. 00–743. Buettner v. Arch Coal Sales Co., Inc., et al.
C. A. 8th Cir. Certiorari denied. Reported below: 216 F. 3d 707.

No. 00–748. Dawson v. Terhune, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 229 F. 3d 1156.

No. 00–756. Stewart v. Adolph Coors Co. et al. C. A.
10th Cir. Certiorari denied. Reported below: 217 F. 3d 1285.

No. 00–757. Williams v. Houston Firefighters’ Relief
and Retirement Fund et al. C. A. 5th Cir. Certiorari de-
nied. Reported below: 228 F. 3d 408.

No. 00–764. Taylor, Administratrix of the Estate of
Mason, Deceased v. Adams et al. C. A. 11th Cir. Certiorari
denied. Reported below: 221 F. 3d 1254.

No. 00–766. Judge v. Superior Court of California.
C. A. 9th Cir. Certiorari denied. Reported below: 217 F. 3d 845.

No. 00–771. Edwards v. Gober, Acting Secretary of Vet-
erans Affairs. C. A. 5th Cir. Certiorari denied. Reported
below: 226 F. 3d 643.

No. 00–772. Carter v. Rodgers et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 220 F. 3d 1249.

No. 00–773. Collie v. Kendall, Judge, United States Dis-
trict Court for the Northern District of Texas, et al.
C. A. 5th Cir. Certiorari denied. Reported below: 220 F. 3d 585.

No. 00–775. Paciulan et al. v. George, Chief Justice, Su-
preme Court of California, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 229 F. 3d 1226.
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No. 00–781. Kronisch, Executrix of the Estate of Glick-
man v. United States et al. C. A. 2d Cir. Certiorari denied.
Reported below: 213 F. 3d 626.

No. 00–782. Morris et al. v. Group W, Inc., et al. C. A.
9th Cir. Certiorari denied. Reported below: 234 F. 3d 1279.

No. 00–784. Keanu et al. v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 234 F. 3d 1279.

No. 00–787. Haynes et al. v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 216 F. 3d 789.

No. 00–793. Chicago and Northeast Illinois District
Council of Carpenters v. Contempo Design, Inc. C. A. 7th
Cir. Certiorari denied. Reported below: 226 F. 3d 535.

No. 00–794. Ahuja v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 00–797. McKimm v. Ohio Elections Commission. Sup.
Ct. Ohio. Certiorari denied. Reported below: 89 Ohio St. 3d
139, 729 N. E. 2d 364.

No. 00–805. Thornhill et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 218 F. 3d 747.

No. 00–807. Tucker et vir v. MTS, Inc., t/a Tower Rec-
ords, et al. C. A. 3d Cir. Certiorari denied. Reported below:
229 F. 3d 1139.

No. 00–810. Polsby v. Mikulski et al. C. A. D. C. Cir.
Certiorari denied.

No. 00–812. Stolt Offshore Inc. et al. v. Science Applica-
tions International Corp. C. A. 5th Cir. Certiorari denied.

No. 00–815. Herschaft v. New York Board of Elections.
C. A. 2d Cir. Certiorari denied. Reported below: 234 F. 3d 1262.

No. 00–817. Paul v. Fredley et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 229 F. 3d 1158.

No. 00–821. Tutman v. WBBM–TV, Inc. /CBS, Inc. C. A.
7th Cir. Certiorari denied. Reported below: 209 F. 3d 1044.
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No. 00–822. Kremen v. Maine. Sup. Jud. Ct. Me. Certiorari
denied. Reported below: 754 A. 2d 964.

No. 00–826. Thompson v. Pete’s Brewing Co. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 633.

No. 00–830. Wirth v. College of the Ozarks et al. C. A.
8th Cir. Certiorari denied. Reported below: 208 F. 3d 219.

No. 00–834. Kinney v. United States; and
No. 00–7097. Kelly v. United States. C. A. 2d Cir. Cer-

tiorari denied. Reported below: 211 F. 3d 13.

No. 00–835. Morse v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 380.

No. 00–840. Brown v. Utah. Ct. App. Utah. Certiorari
denied.

No. 00–841. Markham et al. v. Comstock et al. Ct. App.
N. Y. Certiorari denied. Reported below: 95 N. Y. 2d 886, 738
N. E. 2d 781.

No. 00–847. Johnson et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 214 F. 3d 1357.

No. 00–857. Majeske et al. v. City of Chicago et al.
C. A. 7th Cir. Certiorari denied. Reported below: 218 F. 3d 816.

No. 00–859. Allerheiligen v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 221 F. 3d 1353.

No. 00–865. Duncan v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 53 M. J. 494.

No. 00–875. Pritt v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 54 M. J. 47.

No. 00–877. Kessler v. Crichton et al. C. A. 8th Cir.
Certiorari denied. Reported below: 221 F. 3d 1342.

No. 00–885. Sanford et al. v. Gardenour. C. A. 6th Cir.
Certiorari denied. Reported below: 225 F. 3d 659.

No. 00–887. Jackson v. Cohen et al. Ct. App. Cal., 2d App.
Dist. Certiorari denied.
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No. 00–890. Reed v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 54 M. J. 37.

No. 00–892. Corugedo Partagas v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 233 F. 3d 579.

No. 00–894. McKinney v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 228 F. 3d 413.

No. 00–897. Galan, aka Prado v. United States. C. A. 5th
Cir. Certiorari denied.

No. 00–899. Haas v. DaimlerChrysler Corp. et al. Ct.
App. Minn. Certiorari denied. Reported below: 611 N. W. 2d
382.

No. 00–900. Fultz v. ABB Power T & D, Inc., et al. C. A.
7th Cir. Certiorari denied. Reported below: 210 F. 3d 374.

No. 00–901. Hilton v. City of Wheeling et al. C. A. 7th
Cir. Certiorari denied. Reported below: 209 F. 3d 1005.

No. 00–903. Blitch v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1357.

No. 00–912. Fowlkes v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–918. Mangieri v. Mangieri, Executor of the Es-
tate of Mangieri. C. A. 1st Cir. Certiorari denied. Re-
ported below: 226 F. 3d 1.

No. 00–5029. Legree v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 205 F. 3d 724.

No. 00–5446. Martinez-Lopez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 218 F. 3d 743.

No. 00–5485. Cortez v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 847.

No. 00–5529. Alahmad v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 211 F. 3d 538.

No. 00–5532. Felipe Germosa v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 199 F. 3d 1324.

No. 00–5591. Villarreal v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 213 F. 3d 645.
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No. 00–5666. Perez Davila v. United States. C. A. 8th
Cir. Certiorari denied.

No. 00–5758. Broseh v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 212 F. 3d 594.

No. 00–5774. Stafford v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–5915. Engram v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 341 Ark. 196, 15 S. W. 3d 678.

No. 00–5937. Leonard v. Cornyn, Attorney General of
Texas, et al. Ct. App. Tex., 3d Dist. Certiorari denied. Re-
ported below: 47 S. W. 3d 524.

No. 00–5946. Grimaldo v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 214 F. 3d 967.

No. 00–5976. Bell v. Reno, Attorney General. C. A. 2d
Cir. Certiorari denied. Reported below: 218 F. 3d 86.

No. 00–6020. Jones v. Illinois. Sup. Ct. Ill. Certiorari de-
nied. Reported below: 191 Ill. 2d 354, 732 N. E. 2d 573.

No. 00–6051. Risley v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 213 F. 3d 638.

No. 00–6139. Hebert v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 220 F. 3d 585.

No. 00–6184. Soto v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 220 F. 3d 591.

No. 00–6298. Cosco et al. v. Uphoff et al. C. A. 10th Cir.
Certiorari denied. Reported below: 195 F. 3d 1221.

No. 00–6302. Morales-Ramirez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 229 F. 3d 1160.

No. 00–6330. Travis v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 776 So. 2d 874.

No. 00–6335. Hampton v. Madding, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 232 F. 3d 894.
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No. 00–6347. Simpson v. Florida Department of Correc-
tions. C. A. 11th Cir. Certiorari denied. Reported below: 221
F. 3d 1357.

No. 00–6392. Lines v. Larkins, Warden, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 208 F. 3d 153.

No. 00–6444. Huff v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 762 So. 2d 476.

No. 00–6448. Griffith v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 236 Wis. 2d 48, 613 N. W. 2d 72.

No. 00–6459. Riley v. North Carolina. Ct. App. N. C.
Certiorari denied.

No. 00–6494. Byrd v. Collins, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 209 F. 3d 486.

No. 00–6559. Storbeck v. Saks Fifth Avenue et al. C. A.
5th Cir. Certiorari denied. Reported below: 224 F. 3d 764.

No. 00–6563. Lau v. Sullivan County District Attorney
et al. App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari de-
nied. Reported below: 264 App. Div. 2d 912, 696 N. Y. S. 2d 248.

No. 00–6564. Blackwell v. Florida. Dist. Ct. App. Fla.,
4th Dist. Certiorari denied.

No. 00–6570. Palacio v. Jones, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6572. Morris v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied. Reported below: 24 S. W. 3d 788.

No. 00–6576. Jenkins v. Smith, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6581. Piggie v. Anderson, Superintendent, Indi-
ana State Prison. C. A. 7th Cir. Certiorari denied.

No. 00–6584. Sutton v. Hutchinson, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 217 F. 3d 840.

No. 00–6585. Seifert v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 221 F. 3d 1352.
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No. 00–6587. Rael v. Williams, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 223 F. 3d 1153.

No. 00–6589. Mensah v. Workers’ Compensation Appeal
Board of Pennsylvania (Norrell Temp Agency). Commw.
Ct. Pa. Certiorari denied. Reported below: 716 A. 2d 707.

No. 00–6590. Zambrano v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 229 F. 3d 1165.

No. 00–6592. G. W. v. El Paso County Department of
Human Services. Ct. App. Colo. Certiorari denied.

No. 00–6594. Walck v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 213 F. 3d 638.

No. 00–6596. Vora v. Kovacs et al. C. A. 3d Cir. Certio-
rari denied.

No. 00–6598. Luman v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 229 F. 3d 1164.

No. 00–6602. Pritchett v. Smith. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 00–6603. Nubine v. Martin. C. A. 10th Cir. Certiorari
denied.

No. 00–6604. Thomas v. Johnston, Judge, Superior Court
of Georgia, Muscogee County, et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 228 F. 3d 417.

No. 00–6614. Martinez v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 221 F. 3d 1352.

No. 00–6615. Sepeda v. Densford. C. A. 5th Cir. Certio-
rari denied. Reported below: 220 F. 3d 584.

No. 00–6617. Keyes v. Dormire, Superintendent, Jeffer-
son City Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 00–6622. Lawrence v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 352 N. C. 1, 530 S. E. 2d 807.
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No. 00–6625. Millan v. Keane, Superintendent, Sing Sing
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re-
ported below: 208 F. 3d 203.

No. 00–6626. Campbell v. Johnson, Superintendent,
State Correctional Institution at Pittsburgh, et al.
C. A. 3d Cir. Certiorari denied. Reported below: 209 F. 3d 280.

No. 00–6629. Barry v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 00–6632. Barnett v. Fanello, Warden. C. A. 3d Cir.
Certiorari denied. Reported below: 229 F. 3d 1137.

No. 00–6638. Moore v. County of Cook, dba Cook County
Hospital. C. A. 7th Cir. Certiorari denied. Reported below:
221 F. 3d 1339.

No. 00–6642. Odoms v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6643. Peterson v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 770 So. 2d 160.

No. 00–6649. Russell v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 00–6652. Easton v. Sutter Coast Hospital et al. Ct.
App. Cal., 1st App. Dist. Certiorari denied. Reported below: 80
Cal. App. 4th 485, 95 Cal. Rptr. 2d 316.

No. 00–6659. Steele v. Beary et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–6662. Beedles v. Pitcher, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 221 F. 3d 1333.

No. 00–6664. Coleman v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied. Reported below: 309 Ill. App. 3d 1095, 764
N. E. 2d 609.

No. 00–6666. Edmond v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 225 F. 3d 653.
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No. 00–6668. Addleman v. Lehman, Secretary, Washing-
ton Department of Corrections, et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 00–6678. Steelman v. Alameida, Warden. C. A. 9th
Cir. Certiorari denied.

No. 00–6679. Hall v. North Carolina. Sup. Ct. N. C. Cer-
tiorari denied.

No. 00–6681. Grimes v. Mueller. Ct. App. Colo. Certio-
rari denied.

No. 00–6688. Howle v. Ward, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 228 F. 3d 408.

No. 00–6690. Manley v. Maricopa County Sheriff’s Of-
fice et al. C. A. 9th Cir. Certiorari denied. Reported below:
225 F. 3d 663.

No. 00–6691. Kelley v. Wyant, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–6704. Jones v. Allen County, Indiana, et al. C. A.
7th Cir. Certiorari denied.

No. 00–6708. Harris v. Preston School of Industry et al.
C. A. 9th Cir. Certiorari denied. Reported below: 205 F. 3d 1351.

No. 00–6709. Grantland v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 796 So. 2d 448.

No. 00–6718. Nelson v. Frank et al. C. A. 3d Cir. Certio-
rari denied.

No. 00–6719. Pitre v. James et al. C. A. 5th Cir. Certio-
rari denied.

No. 00–6726. Williams v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 748 A. 2d 780.

No. 00–6728. Killick v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6730. Stanley v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 754 A. 2d 23.
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No. 00–6731. Pittman v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–6733. Colon v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 747 A. 2d 410.

No. 00–6735. Reynoso v. McGinnis, Superintendent,
Southport Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–6737. Brown v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 00–6741. Mitchell v. McDaniel, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 00–6747. Duran v. Woods, Warden, et al. C. A. 5th
Cir. Certiorari denied.

No. 00–6750. Gomez Hernandez v. Johnson, Director,
Texas Department of Criminal Justice, Institutional Di-
vision. C. A. 5th Cir. Certiorari denied. Reported below: 211
F. 3d 593.

No. 00–6751. Hinton v. Artuz, Superintendent, Green
Haven Correctional Facility, et al. C. A. 2d Cir. Certio-
rari denied.

No. 00–6752. Gandolfo v. Fountain, Warden. C. A. 11th
Cir. Certiorari denied.

No. 00–6758. Jackson v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6766. Kibler v. Walters. C. A. 9th Cir. Certiorari
denied. Reported below: 220 F. 3d 1151.

No. 00–6767. Lawrence v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 229 F. 3d 1152.

No. 00–6778. Stephenson v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 217 F. 3d 840.
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No. 00–6784. Marshall v. Pennsylvania Board of Proba-
tion and Parole et al. C. A. 3d Cir. Certiorari denied. Re-
ported below: 225 F. 3d 649.

No. 00–6787. Moore v. Iowa Beef Processors, Inc. Sup.
Ct. Kan. Certiorari denied.

No. 00–6789. Riel v. California. Sup. Ct. Cal. Certiorari
denied. Reported below: 22 Cal. 4th 1153, 998 P. 2d 969.

No. 00–6792. Tolley v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6793. Sotomayor v. Moore, Acting Administrator,
East Jersey State Prison. C. A. 3d Cir. Certiorari denied.

No. 00–6794. Mackey v. Dutton, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 217 F. 3d 399.

No. 00–6796. Lavender v. Butterworth, Attorney Gen-
eral of Florida, et al. C. A. 11th Cir. Certiorari denied.

No. 00–6803. Santiago v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 748 A. 2d 1254.

No. 00–6807. Pace v. Hicks, Warden. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–6809. Trainer v. Stills. Sup. Ct. Ga. Certiorari
denied. Reported below: 272 Ga. 645, 533 S. E. 2d 695.

No. 00–6810. Vaughn v. Jackson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6811. Williams v. Booker, Superintendent, Missis-
sippi State Penitentiary. C. A. 5th Cir. Certiorari denied.

No. 00–6812. Wellman v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 49 Mass. App. 1114, 735 N. E.
2d 1269.

No. 00–6814. Ware v. Newland, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–6816. Jones v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.
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No. 00–6817. Bailey v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–6819. Baxter v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 229 F. 3d 1162.

No. 00–6820. Martinez v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 214 F. 3d
1350.

No. 00–6821. Phillips v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 00–6823. Lozano v. Supreme Court of California et
al. C. A. 9th Cir. Certiorari denied.

No. 00–6826. Boppre v. Hopkins, Warden. C. A. 8th Cir.
Certiorari denied.

No. 00–6829. Deskovic v. Mann, Superintendent, Shawan-
gunk Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 210 F. 3d 354.

No. 00–6834. McBride v. Sikes, Warden. C. A. 11th Cir.
Certiorari denied.

No. 00–6836. Williams v. California. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 00–6838. Davidson v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–6839. Carson v. Gomez, Warden, et al. Ct. App.
Tex., 1st Dist. Certiorari denied. Reported below: 14 S. W. 3d
778.

No. 00–6841. Sadler v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 00–6842. Sass v. California. Sup. Ct. Cal. Certiorari
denied.

No. 00–6844. Burt v. Time Warner, Inc., et al. C. A. 9th
Cir. Certiorari denied. Reported below: 213 F. 3d 641.

No. 00–6845. Wright v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 769 So. 2d 387.
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No. 00–6847. Buggs v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6852. Fields v. Tyson Foods et al. C. A. 11th Cir.
Certiorari denied.

No. 00–6853. Machacek v. Hofbauer, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 213 F. 3d 947.

No. 00–6857. Guirguis v. CPC Alahambra Hospital. Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 00–6860. Milanovich v. Wetherington, Commissioner,
Georgia Department of Corrections. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–6864. Arencibia v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–6865. Carson v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6866. De’Oliveira v. Kelly, Superintendent, At-
tica Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 00–6869. McCarver v. Lee, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 221 F. 3d 583.

No. 00–6875. Watley v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 218 F. 3d 1156.

No. 00–6876. Taqwiim, aka Roper v. Johnson, Warden.
C. A. 6th Cir. Certiorari denied. Reported below: 229 F. 3d 1154.

No. 00–6879. Sinai v. Massachusetts Department of So-
cial Services. App. Ct. Mass. Certiorari denied. Reported
below: 49 Mass. App. 1114, 735 N. E. 2d 1269.

No. 00–6880. Palmer v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 00–6881. Jones v. Powell et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–6883. Ross v. Framingham School Committee et al.
C. A. 1st Cir. Certiorari denied. Reported below: 229 F. 3d 1133.
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No. 00–6884. Sanchez v. Terhune, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.

No. 00–6885. Reynolds v. Booker, Superintendent, Mis-
sissippi State Penitentiary. C. A. 5th Cir. Certiorari denied.

No. 00–6886. Babick v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 00–6892. Tidlund v. Moore, Superintendent, West-
ern Missouri Correctional Center, et al. C. A. 8th Cir.
Certiorari denied.

No. 00–6893. Thomason v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 229 F. 3d 1164.

No. 00–6894. Washington v. Louisiana State Board of Pri-
vate Security Examiners. C. A. D. C. Cir. Certiorari denied.

No. 00–6901. Jones v. Haley, Commissioner, Alabama De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 00–6903. Miller v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division, et al.
C. A. 5th Cir. Certiorari denied. Reported below: 216 F. 3d 1079.

No. 00–6904. Rudd v. Polsner et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1153.

No. 00–6905. Schexnayder v. Cain, Warden. C. A. 5th Cir.
Certiorari denied.

No. 00–6906. Stokes v. Fontenot et al. C. A. 5th Cir.
Certiorari denied. Reported below: 226 F. 3d 642.

No. 00–6909. Glass v. Douglas et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1358.

No. 00–6914. Hammon v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 999 P. 2d 1082.

No. 00–6915. Smith v. Frank, Deputy Superintendent,
State Correctional Institution at Cresson. C. A. 3d Cir.
Certiorari denied.
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No. 00–6918. Jones v. Catoe, Director, South Carolina
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 213 F. 3d 631.

No. 00–6921. Roberts v. Wiggins et al. C. A. 5th Cir.
Certiorari denied.

No. 00–6922. Kerns v. Garner, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 221 F. 3d 1352.

No. 00–6923. Luanhasa v. Nevada. Sup. Ct. Nev. Certio-
rari denied.

No. 00–6924. Parker v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 220 F. 3d 584.

No. 00–6926. Lemons v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 352 N. C. 87, 530 S. E. 2d 542.

No. 00–6927. Jenkins v. Metropolitan Opera Assn., Inc.
C. A. 2d Cir. Certiorari denied. Reported below: 213 F. 3d 626.

No. 00–6929. Erdheim v. Greiner, Superintendent, Sing
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 00–6930. Cooper v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–6932. Sorce v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–6934. Noppenberger v. Northrop Grumman Oce-
anic Division. C. A. 4th Cir. Certiorari denied. Reported
below: 215 F. 3d 1320.

No. 00–6935. Birdsong v. Johnson, Superintendent, State
Correctional Institution at Pittsburgh, et al. C. A. 3d
Cir. Certiorari denied.

No. 00–6939. Spencer v. Casterline, Warden. C. A. 5th
Cir. Certiorari denied. Reported below: 232 F. 3d 210.

No. 00–6942. Shivaee v. Cube. C. A. 4th Cir. Certiorari
denied. Reported below: 225 F. 3d 655.
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No. 00–6943. Bartell v. Francis Marion University et al.
Ct. App. S. C. Certiorari denied.

No. 00–6944. Bagby v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 00–6945. Buchanan v. South Carolina Department
of Corrections et al. Sup. Ct. S. C. Certiorari denied.

No. 00–6948. Ayers v. Sparkman, Warden, et al. C. A.
6th Cir. Certiorari denied.

No. 00–6950. Banks v. Pizzingrilli, Secretary of the
Commonwealth of Pennsylvania. Sup. Ct. Pa. Certiorari
denied. Reported below: 564 Pa. 1, 764 A. 2d 1.

No. 00–6954. Duarte-Vestar v. Wisconsin. Ct. App. Wis.
Certiorari denied.

No. 00–6956. Chambers v. Blackwell, Former Senior
Judge, Circuit Court of Missouri, 23rd Circuit. Sup. Ct.
Mo. Certiorari denied.

No. 00–6957. Cipriani v. New York. App. Div., Sup. Ct.
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 267
App. Div. 2d 595, 701 N. Y. S. 2d 127.

No. 00–6959. Dunning v. Family Independence Agency.
Ct. App. Mich. Certiorari denied.

No. 00–6961. Barwick v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 752 A. 2d 418.

No. 00–6962. Dyer v. Carlton, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–6964. Cheshire v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6965. Caraig v. Dunn et al. C. A. 9th Cir. Certio-
rari denied.

No. 00–6966. Edwards v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 805 So. 2d 796.

No. 00–6968. Pompa v. Taylor, Warden. C. A. 9th Cir. Cer-
tiorari denied.
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No. 00–6971. Overson v. Ayers, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 232 F. 3d 895.

No. 00–6975. Antonio Lomas v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–6976. Jones v. Apfel, Commissioner of Social Se-
curity. C. A. 4th Cir. Certiorari denied. Reported below: 217
F. 3d 839.

No. 00–6978. Locklair v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 341 S. C. 352, 535 S. E. 2d
420.

No. 00–6979. Lopez v. Lytle, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 229 F. 3d 1164.

No. 00–6986. Romero v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 217 F. 3d 848.

No. 00–6994. Payne-El v. Maryland. Ct. Sp. App. Md.
Certiorari denied.

No. 00–7002. Organ v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1356.

No. 00–7005. Romero-Gonzalez v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 229 F. 3d 1145.

No. 00–7013. Burkhardt v. Shannon, Superintendent,
State Correctional Institution at Mahanoy, et al. C. A.
3d Cir. Certiorari denied.

No. 00–7016. Siemsen v. United States. C. A. 9th Cir.
Certiorari denied.

No. 00–7017. Steele v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 221 F. 3d 1340.

No. 00–7018. Sorensen v. Wyoming. Sup. Ct. Wyo. Certio-
rari denied. Reported below: 6 P. 3d 657.

No. 00–7020. Smith v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied.

No. 00–7023. Wilson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 229 F. 3d 1165.
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No. 00–7024. Maccado v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 225 F. 3d 766.

No. 00–7025. Marriott, aka Lewis v. United States. C. A.
6th Cir. Certiorari denied. Reported below: 225 F. 3d 660.

No. 00–7027. Woods v. Board of Trustees of the Univer-
sity of Alabama; and Woods v. Board of Trustees of the
University of Alabama et al. C. A. 11th Cir. Certiorari
denied.

No. 00–7030. Abe v. Michigan Department of Consumer
and Industry Services. C. A. 6th Cir. Certiorari denied.
Reported below: 229 F. 3d 1150.

No. 00–7032. McDeid v. O’Keefe, Minnesota Commissioner
of Human Services. Ct. App. Minn. Certiorari denied.

No. 00–7033. Zarza v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 234 F. 3d 1279.

No. 00–7037. Wade v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–7039. Beeler v. Angelone, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied.

No. 00–7043. Green v. California. Ct. App. Cal., 1st App.
Dist. Certiorari denied.

No. 00–7044. Howland v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 897.

No. 00–7045. Iglesias v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–7046. Henry v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1139.

No. 00–7047. Harris v. Radford Studio Centers, Inc. Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 00–7048. Cruz-Ponce v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 185 F. 3d 869.
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No. 00–7049. Williams v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 224 F. 3d 530.

No. 00–7050. Theodore v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 00–7051. Williams v. Wirts. Sup. Ct. Ga. Certiorari
denied.

No. 00–7053. Marsh v. Newton, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 229 F. 3d 1164.

No. 00–7054. O’Brien v. United States. C. A. 6th Cir.
Certiorari denied.

No. 00–7058. Nickerson v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 796 So. 2d 462.

No. 00–7059. Sager v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 227 F. 3d 1138.

No. 00–7060. Malinowski v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 221 F. 3d 1336.

No. 00–7061. Mantilla v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 242 F. 3d 372.

No. 00–7062. Scallio v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1323.

No. 00–7064. McDow v. Apfel, Commissioner of Social
Security. C. A. 5th Cir. Certiorari denied. Reported below:
232 F. 3d 207.

No. 00–7068. Salas v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1165.

No. 00–7069. Carlson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 217 F. 3d 986.

No. 00–7072. Fisher v. Lee, Warden, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 438.

No. 00–7073. Shifflett v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 842.
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No. 00–7075. Stansel v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–7076. Ramos-Pacheco v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 185 F. 3d 871.

No. 00–7077. Rudd v. United States Court of Appeals
for the Fourth Circuit. C. A. 4th Cir. Certiorari denied.
Reported below: 230 F. 3d 1353.

No. 00–7080. Moreno-Cerna v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 234 F. 3d 1279.

No. 00–7082. Mason v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1266.

No. 00–7084. Omosefunmi v. Immigration and Naturaliza-
tion Service. C. A. 1st Cir. Certiorari denied. Reported
below: 229 F. 3d 1133.

No. 00–7090. Ramirez-Vasquez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 232 F. 3d 898.

No. 00–7093. Perry v. United States. C. A. 1st Cir. Cer-
tiorari denied.

No. 00–7095. Lemmons v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 230 F. 3d 263.

No. 00–7098. Lopez-Chavez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–7105. Patino-Lule v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 232 F. 3d 208.

No. 00–7108. Bennett v. New Jersey. Super. Ct. N. J., App.
Div. Certiorari denied.

No. 00–7110. Sorto-Guzman v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 232 F. 3d 207.

No. 00–7113. Romero-Felix v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 229 F. 3d 1161.

No. 00–7115. Adusei, aka Danso, et al. v. United States.
C. A. 4th Cir. Certiorari denied. Reported below: 230 F. 3d 1354.
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No. 00–7116. Brown v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 820.

No. 00–7117. Simmons v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 218 F. 3d 692.

No. 00–7119. Wilson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–7121. Thomas v. Board of Education for the
School District of Pittsburgh, et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 216 F. 3d 1077.

No. 00–7123. Rhudy v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 77 F. 3d 1480.

No. 00–7124. Peterson v. Lee, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 232 F. 3d 889.

No. 00–7125. Najarzadeh v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 229 F. 3d 1145.

No. 00–7127. Taylor v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 220 F. 3d 589.

No. 00–7129. Wilson v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 777 So. 2d 935.

No. 00–7138. Jones v. Nevada. Sup. Ct. Nev. Certiorari
denied.

No. 00–7143. Scanga v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 780.

No. 00–7145. Camarillo-Hernandez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 232 F. 3d 211.

No. 00–7147. Izaguirre-Losoya v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 219 F. 3d 437.

No. 00–7151. Sanchez-Zuniga v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 232 F. 3d 209.

No. 00–7152. Bemore v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 22 Cal. 4th 809, 996 P. 2d 1152.

No. 00–7155. Maxim v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 232 F. 3d 213.
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No. 00–7156. Mackins v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 218 F. 3d 263.

No. 00–7161. Bell v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 1299.

No. 00–7163. Wiseman v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 232 F. 3d 903.

No. 00–7164. Ahanotu v. Department of Justice et al.
C. A. 3d Cir. Certiorari denied.

No. 00–7166. Johnston v. Kentucky. Sup. Ct. Ky. Certio-
rari denied. Reported below: 25 S. W. 3d 58.

No. 00–7170. Maynard v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 750 A. 2d 371.

No. 00–7172. Lee v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 224 F. 3d 939.

No. 00–7174. Sealed Juvenile 1 v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 225 F. 3d 507.

No. 00–7175. Pierson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 234 F. 3d 1279.

No. 00–7176. Price v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 230 F. 3d 1349.

No. 00–7182. Stephens v. Robinson, Judge, United States
District Court for the Northern District of Texas, et al.
C. A. 5th Cir. Certiorari denied. Reported below: 220 F. 3d 585.

No. 00–7184. Dunn v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1159.

No. 00–7185. Chavarria-Esparza v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 232 F. 3d 211.

No. 00–7187. Cendejas v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 234 F. 3d 1278.

No. 00–7188. Christmas v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 222 F. 3d 141.

No. 00–7192. Roby v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1145.
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No. 00–7194. Soto-Herrera v. United States. C. A. 11th
Cir. Certiorari denied.

No. 00–7197. Sanders v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 220 F. 3d 587.

No. 00–7200. Rodriguez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 597.

No. 00–7204. Mathis v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 216 F. 3d 18.

No. 00–7207. Brown v. Johnson, Superintendent, State
Correctional Institution at Pittsburgh. C. A. 3d Cir.
Certiorari denied.

No. 00–7210. Ramirez-Tovar v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 216 F. 3d 1085.

No. 00–7212. Ward v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 226 F. 3d 457.

No. 00–7213. Tapia-Rodriguez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 232 F. 3d 211.

No. 00–7214. Wilson v. California. Ct. App. Cal., 6th App.
Dist. Certiorari denied.

No. 00–7216. Wooden v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 843.

No. 00–7219. Aguilar-Caballero v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 233 F. 3d 574.

No. 00–7220. Souther v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 221 F. 3d 626.

No. 00–7221. Bobb v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 758 A. 2d 958.

No. 00–7222. Bland v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 4 P. 3d 702.

No. 00–7223. Rodriguez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 218 F. 3d 1243.

No. 00–7224. Hambrick v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 225 F. 3d 656.
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No. 00–7226. Huberty v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 53 M. J. 369.

No. 00–7227. Izquierdo-Salas v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 232 F. 3d 208.

No. 00–7228. Hill v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 234 F. 3d 1274.

No. 00–7229. Garcia-Segura v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 232 F. 3d 208.

No. 00–7230. Guller v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 633.

No. 00–7231. Helbling v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 209 F. 3d 226.

No. 00–7233. Galicia v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 234 F. 3d 1279.

No. 00–7234. Finitz v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 234 F. 3d 1278.

No. 00–7235. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 226 F. 3d 646.

No. 00–7236. Edwards v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 225 F. 3d 991.

No. 00–7237. Brashars v. Kentucky. Sup. Ct. Ky. Certio-
rari denied. Reported below: 25 S. W. 3d 58.

No. 00–7238. Plascencia-Garcia v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 243 F. 3d 550.

No. 00–7240. Kent v. Ohio. Ct. App. Ohio, Crawford County.
Certiorari denied.

No. 00–7244. Kyle v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 759 A. 2d 192.

No. 00–7246. Parker v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 556.

No. 00–7248. Valencia-Burgos v. United States. C. A.
11th Cir. Certiorari denied.
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No. 00–7250. Harvey v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 225 F. 3d 664.

No. 00–7251. Lua v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 230 F. 3d 1368.

No. 00–7254. Portwood v. Arizona Department of Cor-
rections et al. C. A. 9th Cir. Certiorari denied. Reported
below: 242 F. 3d 383.

No. 00–7266. Lindner v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 213 F. 3d 633.

No. 00–7268. Acosta-Gonzalez v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 234 F. 3d 1266.

No. 00–7271. Kitchens v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 230 F. 3d 1355.

No. 00–7272. Jackson v. Purkett, Superintendent, Farm-
ington Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 00–7274. Little v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 205 F. 3d 1335.

No. 00–7276. Oropeza-Flores v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–7277. Osorio-Angel v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–7278. Aytch v. Kupec et al. C. A. 4th Cir. Certio-
rari denied.

No. 00–7286. Gall v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 210 F. 3d 356 and 211 F. 3d 1.

No. 00–7287. King v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 230 F. 3d 1364.

No. 00–7299. Miles v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1160.

No. 00–7300. Norris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 232 F. 3d 891.

No. 00–7302. Balthazar v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1321.
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No. 00–7307. Garcia-Enriquez v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 229 F. 3d 1165.

No. 00–7308. Hunter v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 254 F. 3d 316.

No. 00–7309. Ibarra-Galindo v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 206 F. 3d 1337.

No. 00–7313. Hernandez v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 226 F. 3d 782.

No. 00–7315. Hughey v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–7319. Golden v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 228 F. 3d 413.

No. 00–7320. Galvez-Villalobos v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 232 F. 3d 209.

No. 00–7321. Hargrove v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 229 F. 3d 1165.

No. 00–7322. Greene v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–7325. Gonzales v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 232 F. 3d 211.

No. 00–7328. Rosengard v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 225 F. 3d 54.

No. 00–7331. Moody v. Arizona. Super. Ct. Ariz., Pima
County. Certiorari denied.

No. 00–7333. Westcott v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–7350. Collins v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 223 F. 3d 502.

No. 00–7351. Ceballos-Torres v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 218 F. 3d 409.

No. 00–7354. Molina v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1160.

No. 00–7356. Gonzalez-Gonzalez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 230 F. 3d 1368.
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No. 00–7357. Doe v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 226 F. 3d 672.

No. 00–7364. Ramon Hernandez v. United States. C. A.
1st Cir. Certiorari denied. Reported below: 218 F. 3d 58.

No. 00–7368. Bentley v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–7372. Ellis v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 356.

No. 00–7374. Norwood v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 229 F. 3d 1138.

No. 00–7390. Clark v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1142.

No. 00–7398. Diaz v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–7403. Fitzgerald v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–7404. Hippolyte v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–7416. Ford v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 207 F. 3d 658.

No. 00–7419. Hunter v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 221 F. 3d 1349.

No. 00–7428. Mumford v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 230 F. 3d 1355.

No. 00–7430. Dutton v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 234 F. 3d 1278.

No. 00–7433. Reed v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 220 F. 3d 476.

No. 00–7434. Kalu v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 1322.

No. 00–7437. Williams v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 229 F. 3d 1161.

No. 00–7440. Wills v. United States. C. A. 4th Cir. Cer-
tiorari denied.



531ORD Unit: $PT1 [05-01-02 10:53:27] PGT: ORD1BV (Bound Volume)

1104 OCTOBER TERM, 2000

January 8, 2001 531 U. S.

No. 00–500. Koenig et al. v. Fugro-McClelland (South-
west), Inc., et al. C. A. Fed. Cir. Motion of petitioners for
leave to lodge Magistrate’s memorandum and recommendation
under seal granted. Certiorari denied. Reported below: 250
F. 3d 756.

No. 00–553. Shinwari v. Raytheon Aircraft Co. C. A.
10th Cir. Certiorari denied. Justice Breyer took no part in
the consideration or decision of this petition. Reported below:
215 F. 3d 1337.

No. 00–656. Kaplan v. California Public Employees’ Re-
tirement System (PERS) et al. C. A. 9th Cir. Certiorari
denied. Justice Breyer took no part in the consideration or
decision of this petition. Reported below: 221 F. 3d 1348.

No. 00–801. Simon v. Value Behavioral Health Inc. et al.
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition. Reported below:
208 F. 3d 1073.

No. 00–581. CBS, Inc., et al. v. Bellas. C. A. 3d Cir. Mo-
tion of ERISA Industry Committee et al. for leave to file a brief
as amici curiae granted. Certiorari denied. Reported below:
221 F. 3d 517.

No. 00–679. Washington v. Kinzy. Sup. Ct. Wash. Motion
of respondent for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 141 Wash. 2d 373, 5 P. 3d 668.

No. 00–692. Terhune, Director, California Department
of Corrections v. Patterson. C. A. 9th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 223 F. 3d 959.

No. 00–686. Neidig, Director, Oregon Department of
Consumer and Business Services v. National Warranty
Insurance Co., RRG. C. A. 9th Cir. Motion of National Asso-
ciation of Insurance Commissioners for leave to file a brief as
amicus curiae granted. Certiorari denied. Reported below: 214
F. 3d 1073.

No. 00–701. City of Simi Valley v. Young. C. A. 9th Cir.
Motion of 211 Alpine Street, LLC, for leave to file a brief as
amicus curiae out of time granted. Certiorari denied. Re-
ported below: 216 F. 3d 807.
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No. 00–707. Goldhamer v. Cohen. Sup. Ct. Va. Motion of
Children’s Rights Counsel for leave to file a brief as amicus curiae
granted. Certiorari denied.

No. 00–7102. Schopper v. Rehnquist, Chief Justice of
the United States, et al. C. A. 7th Cir. Certiorari denied.
The Chief Justice took no part in the consideration or decision
of this petition.

Rehearing Denied
No. 99–2045. El Shahawy v. Sarasota County Public

Hospital Board, ante, p. 825;
No. 99–2087. In re Bullard, ante, p. 809;
No. 99–9368. Barnwell v. Cowan, Warden, ante, p. 991;
No. 99–9542. Lancaster v. Calbone, Warden, ante, p. 836;
No. 99–9923. Richardson v. Angelone, Director, Virginia

Department of Corrections, ante, p. 851;
No. 99–9954. Collins v. Artuz, Superintendent, Green

Haven Correctional Facility, ante, p. 852;
No. 99–9983. R. M. C. v. Georgia Board to Determine Fit-

ness of Bar Applicants, ante, p. 854;
No. 99–10183. Harris v. Kaylo, Warden, ante, p. 865;
No. 99–10199. DuFrene v. Johnson, Director, Texas De-

partment of Criminal Justice, Institutional Division,
ante, p. 866;

No. 00–140. Universal Bancard Systems, Inc. v. Bank-
card America, Inc., et al., ante, p. 877;

No. 00–155. Whitehorn v. Turner et al., Co-Executors
of the Estate of Turner, ante, p. 878;

No. 00–579. Foxx v. Danzig, Secretary of the Navy, ante,
p. 993;

No. 00–681. Calhoun et ux. v. Yamaha Motor Corp.,
U. S. A., et al., ante, p. 1037;

No. 00–5221. Munoz v. United States, ante, p. 892;
No. 00–5361. Grinols v. Brown et al., ante, p. 900;
No. 00–5428. Rich v. CooperVision, Inc., et al., ante,

p. 961;
No. 00–5727. Carter v. Johnson, Director, Texas Depart-

ment of Criminal Justice, Institutional Division, ante,
p. 948;

No. 00–5734. Do-Nguyen v. Mesa View Homeowners Assn.
et al., ante, p. 952;
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No. 00–5744. Carmona v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division, ante,
p. 913;

No. 00–5751. Quevedo v. Meaker, ante, p. 961;
No. 00–5775. Sims v. Moore, Secretary, Florida Depart-

ment of Corrections, ante, p. 950;
No. 00–5780. Cleff v. Broyles, Warden, ante, p. 950;
No. 00–5823. Davies v. McCaughtry, Warden, ante, p. 962;
No. 00–5849. Whitfield v. Johnson, Director, Texas De-

partment of Criminal Justice, Institutional Division, ante,
p. 963;

No. 00–5881. Dyson v. Cain, Warden, ante, p. 964;
No. 00–5891. Metcalf v. Monroe County Sheriff’s De-

partment et al., ante, p. 965;
No. 00–5898. Wagnoon v. Greiner, Superintendent, Sing

Sing Correctional Facility, ante, p. 965;
No. 00–6025. Bruton v. Johnson, Director, Texas Depart-

ment of Criminal Justice, Institutional Division, ante,
p. 981;

No. 00–6040. Whitley v. Hall et al., ante, p. 995;
No. 00–6097. Kings v. Johnson, Director, Texas Depart-

ment of Criminal Justice, Institutional Division, ante,
p. 982;

No. 00–6098. Mason v. Norwest Bank et al., ante, p. 996;
No. 00–6181. Williams v. Johnson, Director, Texas De-

partment of Criminal Justice, Institutional Division,
ante, p. 982;

No. 00–6220. Teacherson v. Patent and Trademark Of-
fice, ante, p. 997;

No. 00–6393. Daniel v. United States, ante, p. 998;
No. 00–6607. Phillips v. United States, ante, p. 1023;
No. 00–6770. Whitehead v. Washington Metropolitan

Area Transit Authority, ante, p. 1027; and
No. 00–6775. Cruthird v. Massachusetts, ante, p. 1027.

Petitions for rehearing denied.

No. 00–149. McKenzie et al. v. Rehnquist, Chief Justice
of the United States, et al., ante, p. 919. Petition for rehear-
ing denied. The Chief Justice took no part in the consider-
ation or decision of this petition.
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No. 00–278. Chang v. First American Title Insurance
Company of New York, ante, p. 957; and

No. 00–474. Stove v. Philadelphia School District, ante,
p. 1012. Motions of petitioners for leave to proceed further herein
in forma pauperis granted. Petitions for rehearing denied.

January 11, 2001

Miscellaneous Orders

No. 00A605. Allen v. Oklahoma Pardon and Parole
Board et al. Application for stay of execution of sentence of
death, presented to Justice Breyer, and by him referred to the
Court, denied.

No. 00–7866 (00A597). In re Glock. Application for stay of
execution of sentence of death, presented to Justice Kennedy,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

Certiorari Denied

No. 00–7843 (00A593). Glock v. Florida. Sup. Ct. Fla. Ap-
plication for stay of execution of sentence of death, presented to
Justice Kennedy, and by him referred to the Court, denied.
Certiorari denied. Reported below: 776 So. 2d 243.

January 12, 2001

Dismissal Under Rule 46

No. 00–46. Murphy v. Beck, Successor Agent for South-
east Bank, N. A. C. A. 11th Cir. [Certiorari granted, 530 U. S.
1306.] Writ of certiorari dismissed under this Court’s Rule 46.1.

Certiorari Granted

No. 00–767. Immigration and Naturalization Service v.
St. Cyr. C. A. 2d Cir. Certiorari granted. Brief of petitioner
is to be filed with the Clerk and served upon opposing counsel on
or before 3 p.m., Monday, February 26, 2001. Brief of respondent
is to be filed with the Clerk and served upon opposing counsel on
or before 3 p.m., Wednesday, March 28, 2001. A reply brief, if
any, is to be filed with the Clerk and served upon opposing counsel
on or before 3 p.m., Monday, April 16, 2001. This Court’s Rule
29.2 is suspended in this case. Reported below: 229 F. 3d 406.
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No. 00–1011. Calcano-Martinez et al. v. Immigration and
Naturalization Service. C. A. 2d Cir. Certiorari granted.
Brief of petitioners is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Monday, February 26, 2001.
Brief of respondent is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Wednesday, March 28, 2001.
A reply brief, if any, is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Monday, April 16, 2001.
This Court’s Rule 29.2 is suspended in this case. Reported below:
232 F. 3d 328.

January 16, 2001

Certiorari Granted—Vacated and Remanded

No. 99–1688. Kleve v. Hill, Warden, et al. C. A. 9th Cir.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Fiore v. White, ante, p. 225. Re-
ported below: 185 F. 3d 1009.

No. 99–1693. Witzel et al. v. Commissioner of Internal
Revenue. C. A. 7th Cir. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of
Gitlitz v. Commissioner, ante, p. 206. Reported below: 200 F.
3d 496.

No. 99–2008. Houston, Warden v. Kilpatrick. C. A. 11th
Cir. Certiorari granted, judgment vacated, and case remanded
for further consideration in light of Lopez v. Davis, ante, p. 230.
Reported below: 197 F. 3d 1134.

No. 99–8840. Robinson v. United States. C. A. 7th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Glover v. United
States, ante, p. 198. Reported below: 196 F. 3d 748.

No. 00–18. Booker, Warden v. Ward et al. C. A. 10th Cir.
Motion of respondents for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Lopez v. Davis, ante,
p. 230. Reported below: 202 F. 3d 1249.

No. 00–459. Gaudiano et al. v. Commissioner of Internal
Revenue. C. A. 6th Cir. Certiorari granted, judgment va-
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cated, and case remanded for further consideration in light of
Gitlitz v. Commissioner, ante, p. 206. Reported below: 216 F.
3d 524.

No. 00–550. Steyskal v. United States. C. A. 8th Cir.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 221 F. 3d 1345.

No. 00–5296. Dore v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 200 F. 3d 819.

No. 00–6515. Griffiths v. United States. C. A. 11th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 194 F. 3d 1322.

No. 00–6520. Cole et al. v. United States. C. A. 4th Cir.
Motion of petitioners for leave to proceed in forma pauperis
granted. Certiorari as to Rawle Anthony Cole granted. Judg-
ment vacated, and case remanded for further consideration in
light of Apprendi v. New Jersey, 530 U. S. 466 (2000). Certiorari
as to Stacy Lature Hayden and Shanreca Lashon Crawford de-
nied. Reported below: 217 F. 3d 841.

No. 00–6571. Phillips v. United States. C. A. 11th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 216 F. 3d 1091.

Certiorari Dismissed

No. 00–7126. Amiri v. Safeway, Inc. C. A. D. C. Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied,
and certiorari dismissed. See this Court’s Rule 39.8. As peti-
tioner has repeatedly abused this Court’s process, the Clerk is
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
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33.1. See Martin v. District of Columbia Court of Appeals, 506
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein.

Miscellaneous Orders

No. D–2205. In re Disbarment of Fredenberger. Wil-
liam Erwin Fredenberger, Jr., of Stafford, Va., having requested
to resign as a member of the Bar of this Court, it is ordered that
his name be stricken from the roll of attorneys admitted to the
practice of law before this Court. The rule to show cause, issued
on October 30, 2000 [ante, p. 954], is discharged.

No. D–2210. In re Disbarment of Simmons. Disbarment
entered. [For earlier order herein, see ante, p. 977.]

No. D–2231. In re Disbarment of McFlynn. Timothy B.
McFlynn, of Aspen, Colo., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 00–6374. Becker v. Montgomery, Attorney General
of Ohio, et al. C. A. 6th Cir. [Certiorari granted, ante,
p. 1069.] The order granting the petition for writ of certiorari is
amended to read as follows: Motion of petitioner for leave to
proceed in forma pauperis granted. Certiorari granted limited
to the following question: “When a party files a timely notice of
appeal in district court, does the failure to sign the notice of
appeal require the court of appeals to dismiss the appeal?” Stew-
art A. Baker, Esq., of Washington, D. C., is invited to brief and
argue this case as amicus curiae in support of the judgment
below.

No. 00–6419. Whitehead v. Paramount Pictures Corp. et
al. C. A. D. C. Cir. Motion of petitioner for reconsideration
of order denying leave to proceed in forma pauperis [ante,
p. 1033] denied.

No. 00–6507. Leche v. Tanou, Chairman, Federal Deposit
Insurance Corporation. C. A. D. C. Cir. Motion of petitioner
for leave to proceed in forma pauperis denied. Petitioner is
allowed until February 6, 2001, within which to pay the docketing
fee required by Rule 38(a) and to submit a petition in compliance
with Rule 33.1 of the Rules of this Court.
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No. 00–7568. In re Wimbish;
No. 00–7585. In re Schimberg; and
No. 00–7595. In re Phillips. Petitions for writs of habeas

corpus denied.

No. 00–6984. In re Cothrum;
No. 00–6999. In re Williams;
No. 00–7041. In re Cornelius; and
No. 00–7078. In re Roux. Petitions for writs of mandamus

denied.

No. 00–6974. In re Maciel. Motion of petitioner for leave
to proceed in forma pauperis denied, and petition for writ of
mandamus and/or prohibition dismissed. See this Court’s Rule
39.8. As petitioner has repeatedly abused this Court’s process,
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required
by Rule 38(a) is paid and the petition is submitted in compliance
with Rule 33.1. See Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Justice Stevens dis-
sents. See id., at 4, and cases cited therein.

Certiorari Denied. (See also No. 00–6520, supra.)

No. 99–1675. United States v. Farley et ux. C. A. 3d Cir.
Certiorari denied. Reported below: 202 F. 3d 198.

No. 99–7558. Walker v. Davis, Warden, et al. C. A. 8th
Cir. Certiorari denied. Reported below: 186 F. 3d 1092.

No. 99–10159. Gavis et al. v. Hood, Warden; and
No. 99–10221. Grier et al. v. Hood, Warden. C. A. 9th Cir.

Certiorari denied. Reported below: 202 F. 3d 1211.

No. 00–242. Commissioner of Internal Revenue v. Pugh
et ux. C. A. 11th Cir. Certiorari denied. Reported below: 213
F. 3d 1324.

No. 00–277. Brown v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 218 F. 3d 415.

No. 00–381. City of Bridgeton v. Federal Aviation Ad-
ministration et al. C. A. 8th Cir. Certiorari denied. Re-
ported below: 212 F. 3d 448.
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No. 00–551. Russell v. American Airlines, Inc., et al.
C. A. 11th Cir. Certiorari denied. Reported below: 226 F. 3d 647.

No. 00–571. Huckaby et al. v. Pennsylvania General In-
surance Co. C. A. 5th Cir. Certiorari denied. Reported
below: 226 F. 3d 641.

No. 00–576. Norfolk Shipbuilding & Drydock Corp. v.
Faulk et al. C. A. 4th Cir. Certiorari denied. Reported
below: 228 F. 3d 378.

No. 00–586. Ware et al. v. Housing Authority of the
Kiowa Tribe of Oklahoma et al. Sup. Ct. Okla. Certiorari
denied. Reported below: 10 P. 3d 226.

No. 00–592. Benci-Woodward et al. v. Commissioner of
Internal Revenue. C. A. 9th Cir. Certiorari denied. Re-
ported below: 219 F. 3d 941.

No. 00–594. Waymire v. Norfolk & Western Railway Co.
C. A. 7th Cir. Certiorari denied. Reported below: 218 F. 3d 773.

No. 00–595. Maier, McIlnay & Kerkman, Ltd. v. Boden-
stein, United States Trustee, et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 219 F. 3d 635.

No. 00–643. Green et al. v. City of Plano et al. C. A.
5th Cir. Certiorari denied. Reported below: 220 F. 3d 586.

No. 00–742. D’Elegance Management Ltd., Inc. v. United
States for the Use and Benefit of S & D Land Clearing
et al. C. A. 4th Cir. Certiorari denied. Reported below: 217
F. 3d 843.

No. 00–747. Alsaeed v. Thorpe. Ct. App. Tex., 1st Dist.
Certiorari denied.

No. 00–749. Alfair Development Co., Inc., et al. v. City
of Jacksonville et al. C. A. 11th Cir. Certiorari denied.
Reported below: 229 F. 3d 1170.

No. 00–755. San Francisco Baseball Associates L. P.,
dba San Francisco Giants, et al. v. Ravelo Monegro et al.
C. A. 9th Cir. Certiorari denied. Reported below: 211 F. 3d 509.

No. 00–761. Indianapolis Baptist Temple v. United
States. C. A. 7th Cir. Certiorari denied. Reported below: 224
F. 3d 627.
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No. 00–765. Vinson et al. v. Colom et al. C. A. 5th Cir.
Certiorari denied. Reported below: 228 F. 3d 409.

No. 00–779. Stewart, Director, Arizona Department of
Corrections, et al. v. Polston. C. A. 9th Cir. Certiorari de-
nied. Reported below: 229 F. 3d 1158.

No. 00–780. Boersig v. Union Electric Co. et al. C. A.
8th Cir. Certiorari denied. Reported below: 219 F. 3d 816.

No. 00–783. The Pitt News v. Fisher et al. C. A. 3d Cir.
Certiorari denied. Reported below: 215 F. 3d 354.

No. 00–785. Habr v. World Savings and Loan Assn. Ct.
App. Cal., 1st App. Dist. Certiorari denied.

No. 00–786. Gatena v. County of Orange. C. A. 11th Cir.
Certiorari denied. Reported below: 226 F. 3d 649.

No. 00–791. Bastrop County v. Janes. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 215 F. 3d 541.

No. 00–796. Boon Insurance Agency v. American Air-
lines, Inc., et al. Ct. App. Tex., 3d Dist. Certiorari denied.
Reported below: 17 S. W. 3d 52.

No. 00–803. Medlock v. Wood. C. A. 9th Cir. Certiorari
denied. Reported below: 221 F. 3d 1348.

No. 00–804. Osborne, Administratrix of the Estate of
Osborne, Deceased v. Cambridge Township. Commw. Ct. Pa.
Certiorari denied. Reported below: 736 A. 2d 715.

No. 00–806. Vadie v. Mississippi State University. C. A.
5th Cir. Certiorari denied. Reported below: 218 F. 3d 365.

No. 00–823. Ogata et vir v. J. G. Construction Co., Inc.,
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 00–867. Clark v. Slater, Secretary of Transporta-
tion. C. A. D. C. Cir. Certiorari denied.

No. 00–898. Haskins v. Prudential Insurance Company of
America. C. A. 6th Cir. Certiorari denied. Reported below:
230 F. 3d 231.
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No. 00–905. Albers et al. v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 226 F. 3d 989.

No. 00–922. Barrow v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–926. Gardner v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 211 F. 3d 1305.

No. 00–935. Conte v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 228 F. 3d 416.

No. 00–954. Johnson v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.

No. 00–956. Gealer v. United States et al. C. A. 9th Cir.
Certiorari denied. Reported below: 221 F. 3d 1348.

No. 00–970. Lorenzo-Perez v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 225 F. 3d 17.

No. 00–6137. Hart v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 212 F. 3d 1067.

No. 00–6264. Maldonado-Ramirez v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 216 F. 3d 940.

No. 00–6400. Lear v. Cowan, Warden. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 220 F. 3d 825.

No. 00–6486. Mynarcik v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 897.

No. 00–6522. Byrne v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 203 F. 3d 671.

No. 00–6544. Cepero v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 224 F. 3d 256.

No. 00–6639. Kuenzel v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 805 So. 2d 783.

No. 00–6800. Chandler v. Raytheon Employees Disabili-
ties Trust et al. C. A. 1st Cir. Certiorari denied. Reported
below: 229 F. 3d 1133.

No. 00–6911. Hyde v. North Carolina. Sup. Ct. N. C. Cer-
tiorari denied. Reported below: 352 N. C. 37, 530 S. E. 2d 281.
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No. 00–6983. Trice v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–6987. Ali v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–6993. Lazard v. East Louisiana State Hospital.
C. A. 5th Cir. Certiorari denied. Reported below: 235 F. 3d 1341.

No. 00–7003. Pico v. California. Ct. App. Cal., 2d App. Dist.
Certiorari denied.

No. 00–7008. O’Neal v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–7009. Norelli v. Clarke, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–7019. Smith v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 00–7026. Kirkner v. Wilson et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–7029. Bailey v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–7034. Zawaadi v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 229 F. 3d 1155.

No. 00–7042. Hayes v. Mountain Comprehensive Care
Center et al. C. A. 6th Cir. Certiorari denied. Reported
below: 225 F. 3d 659.

No. 00–7052. Loheac v. Poole, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 230 F. 3d 1367.

No. 00–7055. Ware v. Maryland. Ct. App. Md. Certiorari
denied. Reported below: 360 Md. 650, 759 A. 2d 764.

No. 00–7056. Parrott v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 00–7057. Young v. Sager et al. C. A. 7th Cir. Certio-
rari denied.
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No. 00–7065. Jeffries v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 272 Ga. 510, 530 S. E. 2d 714.

No. 00–7074. Ruffin v. Chapman, Warden. C. A. 11th Cir.
Certiorari denied.

No. 00–7079. Spencer v. Senkowski, Superintendent,
Clinton Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–7081. Pride v. Ward, Superintendent, Avon Park
Correctional Institution, et al. C. A. 11th Cir. Certiorari
denied.

No. 00–7083. LaBoy v. Snyder, Director, Illinois Depart-
ment of Corrections, et al. C. A. 7th Cir. Certiorari denied.

No. 00–7086. Victory v. California. Ct. App. Cal., 6th App.
Dist. Certiorari denied.

No. 00–7087. Walker v. Terhune, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.

No. 00–7088. Wright v. Dees, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 00–7091. Clark v. Stinson, Superintendent, Great
Meadow Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 214 F. 3d 315.

No. 00–7094. Paredes v. Johnson, Warden, et al. C. A.
6th Cir. Certiorari denied. Reported below: 230 F. 3d 1359.

No. 00–7099. Miller v. LoJac Enterprises, Inc. C. A. 6th
Cir. Certiorari denied. Reported below: 229 F. 3d 1153.

No. 00–7104. Romine v. Nevada. Sup. Ct. Nev. Certiorari
denied.

No. 00–7107. Barahl v. Yukins, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–7112. Padilla v. Dorsey, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 221 F. 3d 1352.

No. 00–7118. Watley v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.
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No. 00–7120. Wilkins v. Fries et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 216 F. 3d 1089.

No. 00–7122. Powell v. Carey, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–7130. Manuel Vasquez v. Williams, Warden, et al.
C. A. 10th Cir. Certiorari denied.

No. 00–7232. George v. Hawaii et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1157.

No. 00–7261. Zamarripa v. Busalaki et al. C. A. 8th Cir.
Certiorari denied. Reported below: 230 F. 3d 1365.

No. 00–7283. Childs v. Danzig, Secretary of the Navy.
C. A. 3d Cir. Certiorari denied. Reported below: 230 F. 3d 1348.

No. 00–7314. Gangale v. United States. C. A. 6th Cir.
Certiorari denied.

No. 00–7358. Harris v. New Mexico. Ct. App. N. M. Cer-
tiorari denied.

No. 00–7369. Edgar v. Luebbers, Superintendent, Potosi
Correctional Center, et al. C. A. 8th Cir. Certiorari
denied.

No. 00–7380. English v. Ohio. Ct. App. Ohio, Lorain County.
Certiorari denied.

No. 00–7386. Quang Ly Tran v. Konteh, Warden. C. A.
6th Cir. Certiorari denied. Reported below: 230 F. 3d 1360.

No. 00–7414. Henson v. Bromfield et al. C. A. 4th Cir.
Certiorari denied. Reported below: 205 F. 3d 1333.

No. 00–7421. Harvey v. Roth. C. A. 7th Cir. Certiorari
denied.

No. 00–7432. Reyes-Platero v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 224 F. 3d 1112.

No. 00–7488. Blakeney v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 352 N. C. 287, 531 S. E. 2d
799.
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No. 00–361. Michaels v. McGrath et al. C. A. 3d Cir.
Certiorari denied. Reported below: 222 F. 3d 118.
Justice Thomas, dissenting.
Petitioner Margaret Michaels worked as a teacher’s aide in a

nursery school in Maplewood, New Jersey. Shortly after peti-
tioner left the school, one of the children (then four years old)
made a comment that a nurse in his pediatrician’s office inter-
preted as an allegation of sexual abuse. See State v. Michaels,
264 N. J. Super. 579, 591, 625 A. 2d 489, 495 (1993). The physician
examined the child but found no evidence of abuse. Nonetheless,
based solely on the child’s statements, a prosecutor and several
investigators, respondents here, began an extensive investigation.
Respondents interviewed virtually all of the children with whom
petitioner could have had contact. Employing peer pressure,
making threats, and asking leading or suggestive questions, they
obtained stories of sexual abuse that “ranged from relatively
minor accounts of touching to virtually incomprehensible heinous
and bizarre acts.” Id., at 592, 625 A. 2d, at 495. After a 9-month
trial petitioner was convicted of 115 counts and sentenced to 47
years in prison.

After petitioner had served five years of her sentence, a New
Jersey appellate court reversed her conviction on the ground that
respondents’ investigative techniques were improper. See id., at
620–635, 625 A. 2d, at 510–519. As the court noted, even re-
spondents apparently realized that their interrogation techniques
“caused certain children to use their imagination and stray from
reality.” Id., at 621, 625 A. 2d, at 511. The New Jersey Supreme
Court affirmed, holding that “the interviews of the children were
highly improper and employed coercive and unduly suggestive
methods.” State v. Michaels, 136 N. J. 299, 315, 642 A. 2d 1372,
1380 (1994). It pointed out that “[t]he interrogations undertaken
in the course of this case utilized most, if not all, of the practices
that are disfavored or condemned by experts, law enforcement
authorities and government agencies.” Id., at 313, 642 A. 2d,
at 1379.

Petitioner then brought this action against respondents under
Rev. Stat. § 1979, 42 U. S. C. § 1983. The District Court granted
respondents’ motion to dismiss, see Michaels v. New Jersey, 50
F. Supp. 2d 353 (NJ 1999), and the Third Circuit affirmed, 222
F. 3d 118 (2000). The Third Circuit held that recovery was
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barred because the coercion of child witnesses was a violation
only of the witnesses’ rights, and not of any right held by peti-
tioner. And although petitioner’s due process rights were vio-
lated when the testimony was used at trial, the court held that
the presentation of testimony fell squarely within the doctrine
of absolute prosecutorial immunity. See id., at 121–122, citing
Imbler v. Pachtman, 424 U. S. 409 (1976).

This view accords with that of the Seventh Circuit, see Buckley
v. Fitzsimmons, 20 F. 3d 789 (1994), but it is in tension with the
approach taken by at least two other Circuits. See, e. g., Clanton
v. Cooper, 129 F. 3d 1147 (CA10 1997); Zahrey v. Coffey, 221 F. 3d
342 (CA2 2000). In Zahrey, the Second Circuit took the position
that a plaintiff does state a claim under § 1983 when he shows
that prosecutorial misconduct in gathering evidence has led to
a deprivation of his liberty. The intervention of a subsequent
immunized act by the same officer does not break the chain of
causation necessary for liability.

I believe that the Second Circuit’s approach is very likely cor-
rect, and that the decision below leaves victims of egregious
prosecutorial misconduct without a remedy. In any event, even
if I did not have serious doubt as to the correctness of the decision
below, I would grant certiorari to resolve the conflict among the
Courts of Appeals on this important issue. I respectfully dissent.

No. 00–776. Morgan Stanley Dean Witter & Co. v. Ros-
kind. Ct. App. Cal., 1st App. Dist. Certiorari denied. Justice
O’Connor took no part in the consideration or decision of this
petition. Reported below: 80 Cal. App. 4th 345, 95 Cal. Rptr.
2d 258.

No. 00–831. May v. Harris, Secretary of State of Flor-
ida, et al. C. A. 11th Cir. Certiorari before judgment denied.

No. 00–7022. Alford v. United States District Court for
the Central District of California. C. A. 9th Cir. Certio-
rari denied. The Chief Justice took no part in the consider-
ation or decision of this petition.

Rehearing Denied

No. 99–9995. Bautista Rivera v. Greene, ante, p. 992;
No. 99–10273. Anderson v. General Motors Corp., ante,

p. 870;
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No. 00–244. Russo, dba Jay Brokers v. Department of
Agriculture, ante, p. 928;

No. 00–313. Adkins et ux. v. Uncle Bart’s Inc., dba
Uncle Bart’s Club, et al., ante, p. 1011;

No. 00–368. Kissi v. Small Business Administration et
al., ante, p. 960;

No. 00–5468. In re Stephens, ante, p. 809;
No. 00–6031. Burns-Bey v. Commissioner, Department of

Corrections of Minnesota, ante, p. 981;
No. 00–6094. Richards v. Angelone, Director, Virginia

Department of Corrections, ante, p. 982;
No. 00–6146. Sampson v. Citibank, F. S. B., et al., ante,

p. 970;
No. 00–6183. White v. Porter, ante, p. 997;
No. 00–6281. Wallace v. North Carolina, ante, p. 1018;
No. 00–6323. Malekzadeh v. Texas Tech University et

al., ante, p. 1020;
No. 00–6423. Jones v. Hubbard, Warden, ante, p. 1021;
No. 00–6618. Johnson v. Kemna, Superintendent, Cross-

roads Correctional Center, ante, p. 1023; and
No. 00–6825. Langworthy v. Maryland, ante, p. 1056. Pe-

titions for rehearing denied.

January 18, 2001
Miscellaneous Order

No. 00–8000 (00A610). In re Smallwood. Application for
stay of execution of sentence of death, presented to Justice
Breyer, and by him referred to the Court, denied. Petition for
writ of habeas corpus denied.

Certiorari Denied

No. 00–7584 (00A549). Goodwin v. Johnson, Director,
Texas Department of Criminal Justice, Institutional
Division. C. A. 5th Cir. Application for stay of execution of
sentence of death, presented to Justice Scalia, and by him
referred to the Court, denied. Certiorari denied. Justice
Stevens, Justice Souter, Justice Ginsburg, and Justice
Breyer would grant the application for stay of execution. Re-
ported below: 224 F. 3d 450.



531ORD Unit: $PT2 [04-26-02 17:08:04] PGT: ORDBV (Bound Volume)

1121ORDERS

January 19, 22, 2001531 U. S.

January 19, 2001

Dismissal Under Rule 46

No. 00–1075. Motient Services Inc. v. Federal Communi-
cations Commission. C. A. D. C. Cir. Certiorari dismissed
under this Court’s Rule 46.1. Reported below: 216 F. 3d 1154.

January 22, 2001

Dismissal Under Rule 46

No. 00–307. Alameda Gateway, Ltd. v. United States.
C. A. 9th Cir. Certiorari dismissed under this Court’s Rule 46.1.
Reported below: 213 F. 3d 1161.

Certiorari Granted—Vacated and Remanded

No. 00–5949. Smith v. United States. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 218 F. 3d 744.

Certiorari Dismissed

No. 00–7160. Atraqchi et ux. v. Williams, Mayor of the
District of Columbia, et al. C. A. D. C. Cir. Motion of peti-
tioners for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court’s Rule 39.8. As petitioners have
repeatedly abused this Court’s process, the Clerk is directed not
to accept any further petitions in noncriminal matters from peti-
tioners unless the docketing fee required by Rule 38(a) is paid
and the petition is submitted in compliance with Rule 33.1. See
Martin v. District of Columbia Court of Appeals, 506 U. S. 1
(1992) (per curiam). Justice Stevens dissents. See id., at 4,
and cases cited therein.

Miscellaneous Orders

No. D–2213. In re Disbarment of Gailey. Disbarment en-
tered. [For earlier order herein, see ante, p. 1007.]

No. D–2214. In re Disbarment of Hendershot. Disbar-
ment entered. [For earlier order herein, see ante, p. 1007.]
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No. D–2232. In re Disbarment of Adams. David Michael
Adams, of Charleston, S. C., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2233. In re Disbarment of Mandel. Stewart Irwin
Mandel, of University Heights, Ohio, is suspended from the prac-
tice of law in this Court, and a rule will issue, returnable within
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. D–2234. In re Disbarment of Little. Frank Edward
Little, of Mercer, Pa., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 00M58. Shirey et al. v. City of Alexandria School
Board. Motion to direct the Clerk to file petition for writ of
certiorari out of time denied.

No. 105, Orig. Kansas v. Colorado. Motion of Colorado for
leave to file a reply to the brief of the United States granted, and
the parties are allowed to and including February 2, 2001, within
which to file replies. Exceptions to the Report of the Special
Master are set for oral argument in due course. [For earlier
order herein, see, e. g., ante, p. 1008.]

No. 99–1815. National Labor Relations Board v. Ken-
tucky River Community Care, Inc., et al. C. A. 6th Cir.
[Certiorari granted, 530 U. S. 1304.] Motions of Service Employ-
ees International Union et al. and American Nurses Association
for leave to file briefs as amici curiae granted.

No. 99–1848. Buckhannon Board & Care Home, Inc., et
al. v. West Virginia Department of Health and Human
Resources et al. C. A. 4th Cir. [Certiorari granted, 530 U. S.
1304.] Motion of the Solicitor General for leave to participate
in oral argument as amicus curiae and for divided argument
granted.

No. 99–2047. Palazzolo v. Rhode Island et al. Sup. Ct.
R. I. [Certiorari granted, ante, p. 923.] Motion of the Solicitor
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted.
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No. 00–152. Lujan, Labor Commissioner of California,
et al. v. G & G Fire Sprinklers, Inc. C. A. 9th Cir. [Certio-
rari granted sub nom. Bradshaw v. G & G Fire Sprinklers, Inc.,
ante, p. 924.] Motion of the Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argu-
ment granted.

No. 99–1884. Lackawanna County District Attorney et
al. v. Coss. C. A. 3d Cir. [Certiorari granted, ante, p. 923.]
Motion of Colorado for leave to participate in oral argument as
amicus curiae and for divided argument granted.

No. 99–1977. Saucier v. Katz et al. C. A. 9th Cir. [Certio-
rari granted, ante, p. 991.] Motion of Criminal Justice Legal
Foundation for leave to file a brief as amicus curiae granted.

No. 99–7791. Zadvydas v. Davis et al. C. A. 5th Cir. [Cer-
tiorari granted, ante, p. 923]; and

No. 00–38. Holder, Acting Attorney General, et al. v.
Kim Ho Ma. C. A. 9th Cir. [Certiorari granted sub nom. Reno
v. Kim Ho Ma, ante, p. 924.] Motion of respondent Kim Ho Ma
and petitioner Kestutis Zadvydas for additional time for oral ar-
gument and for divided argument granted.

No. 00–6374. Becker v. Montgomery, Attorney General
of Ohio, et al. C. A. 6th Cir. [Certiorari granted, ante, p. 1069
and 1110.] Motion for appointment of counsel granted, and it is
ordered that Jeffrey S. Sutton, Esq., of Columbus, Ohio, be ap-
pointed to serve as counsel for petitioner in this case.

No. 00–7425. In re King. C. A. 4th Cir. Petition for writ
of common-law certiorari denied. Reported below: 213 F. 3d 631.

No. 00–7629. In re Williams;
No. 00–7648. In re Almonte-Nunez; and
No. 00–7661. In re Thomas. Petitions for writs of habeas

corpus denied.

No. 00–7139. In re Pepper;
No. 00–7150. In re Jones; and
No. 00–7471. In re Broderick. Petitions for writs of manda-

mus denied.

No. 00–7137. In re Page. Petition for writ of mandamus
and/or prohibition denied.
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Certiorari Granted

No. 00–795. Holder, Acting Attorney General, et al. v.
Free Speech Coalition et al. C. A. 9th Cir. Certiorari
granted. Reported below: 198 F. 3d 1083.

No. 99–1786. Great-West Life & Annuity Insurance Co.
et al. v. Knudson et al. C. A. 9th Cir. Motions of Central
States, Southeast and Southwest Areas Health and Welfare Fund
and Self-Insurance Institute of America, Inc., for leave to file
briefs as amici curiae granted. Certiorari granted limited to
Question 1 presented by the petition. Reported below: 208
F. 3d 221.

No. 00–507. Chickasaw Nation v. United States; and
Choctaw Nation of Oklahoma v. United States. C. A. 10th
Cir. Motion of Shakopee Mdewakanton Sioux (Dakota) Commu-
nity et al. for leave to file a brief as amici curiae granted. Cer-
tiorari granted. Reported below: 208 F. 3d 871 (first judgment);
210 F. 3d 389 (second judgment).

No. 00–511. Verizon Communications Inc. et al. v. Fed-
eral Communications Commission et al.;

No. 00–555. WorldCom, Inc., et al. v. Verizon Communica-
tions Inc. et al.;

No. 00–587. Federal Communications Commission et al.
v. Iowa Utilities Board et al.;

No. 00–590. AT&T Corp. v. Iowa Utilities Board et al.;
and

No. 00–602. General Communications, Inc. v. Iowa Utili-
ties Board et al. C. A. 8th Cir. Certiorari granted limited
to the following questions: “(1) Whether the Court of Appeals
erred in holding that 47 U. S. C. § 252(d)(1) (Telecommunications
Act of 1996) forecloses the cost methodology adopted by the Fed-
eral Communications Commission, which is based on the efficient
replacement cost of existing technology, for determining the inter-
connection rates that new entrants into local telecommunications
markets must pay incumbent local telephone companies. (2)
Whether the Court of Appeals erred in holding that neither the
Takings Clause nor the Telecommunications Act of 1996 requires
the incorporation of an incumbent local exchange carrier’s ‘histori-
cal’ costs into the rates that it may charge new entrants for
access to its network elements. (3) Whether 47 U. S. C. § 251(c)(3)
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prohibits regulators from requiring that incumbent local tele-
phone companies combine certain previously uncombined network
elements when a new entrant requests the combination and
agrees to compensate the incumbent for performing that task.”
Cases consolidated, and a total of one hour allotted for oral argu-
ment. Justice O’Connor took no part in the consideration or
decision of these petitions. Reported below: 219 F. 3d 744.

No. 00–832. National Cable & Telecommunications
Assn., Inc. v. Gulf Power Co. et al.; and

No. 00–843. Federal Communications Commission et al.
v. Gulf Power Co. et al. C. A. 11th Cir. Motion of AT&T
Wireless Services, Inc., et al. for leave to file a brief as amici
curiae granted. Certiorari granted limited to the following ques-
tions: “(1) Whether those provisions of the Pole Attachments Act
apply to attachments by cable television systems that are simul-
taneously used to provide high-speed Internet access and con-
ventional cable television programming. (2) Whether those pro-
visions of the Pole Attachments Act apply to attachments by
providers of wireless telecommunications services no less than to
attachments by providers of wireline telecommunications serv-
ices.” Cases consolidated, and a total of one hour allotted for
oral argument. Justice O’Connor took no part in the consider-
ation or decision of this motion and these petitions. Reported
below: 208 F. 3d 1263.

Certiorari Denied. (See also No. 00–7425, supra.)

No. 99–1548. Turay v. Washington. Sup. Ct. Wash. Cer-
tiorari denied. Reported below: 139 Wash. 2d 379, 986 P. 2d 790.

No. 99–8629. Campbell v. Washington. Sup. Ct. Wash.
Certiorari denied. Reported below: 139 Wash. 2d 341, 986 P. 2d
771.

No. 99–9855. Riley v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1207.

No. 00–375. Greenville County, South Carolina v. Har-
kins et al. Sup. Ct. S. C. Certiorari denied. Reported below:
340 S. C. 606, 533 S. E. 2d 886.

No. 00–619. Regal Cinemas, Inc. v. City of Mayfield
Heights et al. Ct. App. Ohio, Cuyahoga County. Certiorari
denied. Reported below: 137 Ohio App. 3d 61, 738 N. E. 2d 42.
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No. 00–674. Jones v. Bayer Corp. C. A. 11th Cir. Certio-
rari denied. Reported below: 228 F. 3d 415.

No. 00–689. Bolton, Individually and dba Mr. Bolton’s
Music, Inc., et al. v. Three Boys Music Corp. C. A. 9th Cir.
Certiorari denied. Reported below: 212 F. 3d 477.

No. 00–705. Kang v. Louisiana et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1147.

No. 00–735. Dexter v. Prudential Insurance Company of
America et al. C. A. 10th Cir. Certiorari denied. Reported
below: 215 F. 3d 1336.

No. 00–813. Self-Realization Fellowship Church v.
Ananda Church of Self-Realization et al. C. A. 9th
Cir. Certiorari denied. Reported below: 206 F. 3d 1322.

No. 00–816. Montgomery County et al. v. Wright et al.
C. A. 3d Cir. Certiorari denied. Reported below: 215 F. 3d 367.

No. 00–818. Chestnut Ridge Volunteer Fire Co. et al.
v. Goldstein. C. A. 4th Cir. Certiorari denied. Reported
below: 218 F. 3d 337.

No. 00–824. Palmer v. Transit Management Southeast
Louisiana (TMSEL) Regional Transit Authority et al.
C. A. 5th Cir. Certiorari denied. Reported below: 232 F. 3d 208.

No. 00–825. MindGames, Inc. v. Western Publishing Co.,
Inc. C. A. 7th Cir. Certiorari denied. Reported below: 218
F. 3d 652.

No. 00–827. Payne v. Hinds. C. A. 10th Cir. Certiorari
denied.

No. 00–833. Lehto v. Texas. Ct. App. Tex., 8th Dist. Cer-
tiorari denied.

No. 00–839. Rivet et al. v. Regions Bank of Louisiana
et al. C. A. 5th Cir. Certiorari denied. Reported below: 224
F. 3d 483.

No. 00–851. Moore v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.
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No. 00–855. Anselmo v. Colorado et al. Dist. Ct. Colo.,
Arapahoe County. Certiorari denied.

No. 00–858. Barefoot, Individually and as Administra-
trix of the Estate of Barefoot, Deceased v. Thermo In-
dustries, Inc., et al. Ct. App. N. C. Certiorari denied. Re-
ported below: 137 N. C. App. 384, 533 S. E. 2d 305.

No. 00–864. Communications Workers of America, AFL–
CIO, et al. v. Ameritech Benefit Plan Committee et al.
C. A. 7th Cir. Certiorari denied. Reported below: 220 F. 3d 814.

No. 00–870. Tittus v. NationsBank of Texas, N. A., et al.
C. A. 5th Cir. Certiorari denied. Reported below: 226 F. 3d 643.

No. 00–871. City of Chicago Heights et al. v. Harper
et al. C. A. 7th Cir. Certiorari denied. Reported below: 223
F. 3d 593.

No. 00–873. Lipko v. Christie. C. A. 2d Cir. Certiorari
denied. Reported below: 210 F. 3d 354.

No. 00–889. Smith v. Williams. C. A. 11th Cir. Certiorari
denied. Reported below: 226 F. 3d 648.

No. 00–893. Milton v. Jackson Public Schools. C. A. 5th
Cir. Certiorari denied. Reported below: 220 F. 3d 585.

No. 00–913. Kersey v. Crane et al. Sup. Jud. Ct. Mass.
Certiorari denied. Reported below: 432 Mass. 1020, 733 N. E.
2d 545.

No. 00–920. Solomon et ux. v. Milbank. C. A. 5th Cir.
Certiorari denied. Reported below: 224 F. 3d 765.

No. 00–937. Downey v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–990. Green v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 955.

No. 00–5934. Jones v. Illinois. Sup. Ct. Ill. Certiorari de-
nied. Reported below: 191 Ill. 2d 194, 730 N. E. 2d 26.

No. 00–6007. Stoecker v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 215 F. 3d 788.
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No. 00–6119. Roberts v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 221 F. 3d 1340.

No. 00–6142. George v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 218 F. 3d 744.

No. 00–6303. Wright v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 28 S. W. 3d 526.

No. 00–6673. Dupuy v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 201 F. 3d 582.

No. 00–6699. Williams v. Indiana. Sup. Ct. Ind. Certio-
rari denied. Reported below: 724 N. E. 2d 1070.

No. 00–6743. Bradley v. Nagle, Warden, et al. C. A. 11th
Cir. Certiorari denied. Reported below: 212 F. 3d 559.

No. 00–7096. James v. Gibson, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 211 F. 3d 543.

No. 00–7106. Armstrong v. Oklahoma. Ct. Crim. App.
Okla. Certiorari denied.

No. 00–7114. Sublett v. Dormire, Superintendent, Jef-
ferson City Correctional Center, et al. C. A. 8th Cir.
Certiorari denied. Reported below: 217 F. 3d 598.

No. 00–7134. Martinez v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 229 F. 3d 1164.

No. 00–7135. Kennedy v. Senkowski, Superintendent,
Clinton Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–7140. Keck v. Williams, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 221 F. 3d 1352.

No. 00–7141. Lucero v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 232 F. 3d 901.

No. 00–7148. Maulden v. Terhune, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 232 F. 3d 895.

No. 00–7149. Jones v. Smith et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 220 F. 3d 586.
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No. 00–7153. Jimerson v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 00–7154. Wells v. Florida et al. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–7157. Twillie v. Brennan, Superintendent, State
Correctional Institution at Albion, et al. C. A. 3d Cir.
Certiorari denied.

No. 00–7158. Torres v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7168. Anderson v. Chrans, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–7171. Lewis v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 214 F. 3d 1356.

No. 00–7178. Baumer v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 00–7183. D’Ambrosio v. Ohio. Ct. App. Ohio, Cuyahoga
County. Certiorari denied.

No. 00–7195. Ray v. Wetherington, Commissioner, Geor-
gia Department of Corrections, et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–7203. Razor v. Chandler, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–7211. Alcala-Sanchez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–7253. Keen v. Enstar Natural Gas Co. C. A. 9th
Cir. Certiorari denied. Reported below: 217 F. 3d 845.

No. 00–7285. Silkman v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 220 F. 3d 935.

No. 00–7288. Oliver v. Kyler, Superintendent, State
Correctional Institution at Huntingdon. Commw. Ct. Pa.
Certiorari denied.
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No. 00–7291. Lambert et ux. v. Williams et al. C. A. 4th
Cir. Certiorari denied. Reported below: 223 F. 3d 257.

No. 00–7296. Leonard v. Garfunkel, Acting Secretary of
Veterans Affairs. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 223 F. 3d 1374.

No. 00–7301. Denney v. Kansas. Ct. App. Kan. Certiorari
denied. Reported below: 27 Kan. App. 2d –––, 4 P. 3d 1186.

No. 00–7305. Canfield et ux. v. American Eurocopter
Corp. et al. C. A. 5th Cir. Certiorari denied. Reported
below: 232 F. 3d 207.

No. 00–7316. Singh v. Council/Bureau for Private Post-
secondary & Vocational Education. C. A. 9th Cir. Certio-
rari denied.

No. 00–7327. Romero v. Battles, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 234 F. 3d 1273.

No. 00–7341. Tilli v. Department of Housing and Urban
Development et al. C. A. 3d Cir. Certiorari denied. Re-
ported below: 225 F. 3d 650.

No. 00–7359. Braxton v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 352 N. C. 158, 531 S. E. 2d
428.

No. 00–7361. Purdle v. Groesch, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–7377. Hawks v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 213 F. 3d 633.

No. 00–7395. Foster v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 387.

No. 00–7400. Carrozzi v. United States. C. A. 3d Cir.
Certiorari denied.

No. 00–7408. Green v. Gammon, Superintendent, Moberly
Correctional Center, et al. C. A. 8th Cir. Certiorari
denied.

No. 00–7417. Gaston v. Powell, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 201 F. 3d 436.
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No. 00–7458. Jackson v. United States. Ct. App. D. C.
Certiorari denied.

No. 00–7462. Guerra v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–7468. de la Cruz v. Lower Rio Grande Valley
Development Council. C. A. 5th Cir. Certiorari denied.
Reported below: 233 F. 3d 574.

No. 00–7497. Carter, aka Dean v. United States. C. A.
1st Cir. Certiorari denied.

No. 00–7499. Mitchell v. United States. Ct. App. D. C.
Certiorari denied.

No. 00–7500. Nyhuis v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 211 F. 3d 1340.

No. 00–7501. Rodriguez v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 229 F. 3d 1154.

No. 00–7503. Whitt v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1356.

No. 00–7504. Webb v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 218 F. 3d 877.

No. 00–7506. Peterson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 225 F. 3d 1167.

No. 00–7507. Green v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 955.

No. 00–7510. Crandon v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 234 F. 3d 1266.

No. 00–7512. Arnulfo Zuniga v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 212 F. 3d 1194.

No. 00–7515. McCullough v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 229 F. 3d 1160.

No. 00–7516. Consolvo v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 230 F. 3d 1354.

No. 00–7527. Queensborough v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 227 F. 3d 149.
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No. 00–7537. Sellers v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 229 F. 3d 1145.

No. 00–7544. Kinder v. Purdy, Warden. C. A. 5th Cir.
Certiorari denied. Reported below: 222 F. 3d 209.

No. 00–7551. McLaughlin v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 232 F. 3d 216.

No. 00–7557. Lorenzo-Perez v. United States. C. A. 11th
Cir. Certiorari denied.

No. 00–7561. Wilson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 234 F. 3d 33.

No. 00–7565. LaVenture v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 763 So. 2d 1043.

No. 00–7571. Caranto v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 238 F. 3d 431.

No. 00–7572. Esquivel-Morelos v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 234 F. 3d 711.

No. 00–7573. Echevarria v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 234 F. 3d 33.

No. 00–7575. Johnson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 238 F. 3d 425.

No. 00–7576. Pierce v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 234 F. 3d 34.

No. 00–606. Summit Properties, Inc., et al. v. Hoechst-
Celanese Corp., fka Celanese Corp., et al. C. A. 5th Cir.
Certiorari denied. Justice O’Connor took no part in the consid-
eration or decision of this petition. Reported below: 214 F. 3d
556.

No. 00–653. Public Service Commission of Wisconsin et
al. v. Wisconsin Bell, Inc., dba Ameritech Wisconsin, et al.;
and

No. 00–744. Illinois Commerce Commission et al. v. MCI
Telecommunications Corp. et al. C. A. 7th Cir. Certiorari
denied. Justice O’Connor took no part in the consideration or
decision of these petitions. Reported below: 222 F. 3d 323.
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No. 00–842. Bradney et al. v. E. I. du Pont de Nemours &
Company Pension Retirement Plan et al. C. A. 6th Cir.
Certiorari denied. Justice O’Connor took no part in the consid-
eration or decision of this petition. Reported below: 229 F. 3d
1150.

No. 00–819. Corporation Counsel of the City of New
York v. Erik M. App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 265 App. Div. 2d
256, 697 N. Y. S. 2d 35.

No. 00–874. Matthews v. Howard County, Maryland, et
al. C. A. 4th Cir. Motion of Center for Equal Opportunity et al.
for leave to file a brief as amici curiae granted. Certiorari de-
nied. Reported below: 217 F. 3d 839.

No. 00–880. Barnes v. McDonald’s Corp. C. A. 8th Cir.
Certiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition. Reported below: 230 F. 3d 1362.

No. 00–7146. Lau v. Meddaugh et al. C. A. 2d Cir. Cer-
tiorari before judgment denied.

Rehearing Denied

No. 00–295. Siddiqui v. Northern Telecom, Inc., ante,
p. 929;

No. 00–297. Livingston Downs Racing Assn., Inc. v. Loui-
siana State Racing Commission, ante, p. 1011;

No. 00–510. Smith v. Oregon State Department of Reve-
nue et al., ante, p. 1013;

No. 00–585. Dinh Ton That v. 3D Systems, Inc., et al.,
ante, p. 1014;

No. 00–715. Robertson v. Comptroller of the Treasury
of Maryland, ante, p. 1037;

No. 00–762. Metcalf v. United States, ante, p. 1053;
No. 00–5313. Simpson v. Florida Department of Correc-

tions, ante, p. 994;
No. 00–5938. Liu v. Naomi et al., ante, p. 966;
No. 00–6175. Cornelius v. Mitchum et al., ante, p. 1016;
No. 00–6241. Archer v. Valley Healthcare Corp. et al.,

ante, p. 1017;
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No. 00–6315. Wenger v. Canastota Central School Dis-
trict et al., ante, p. 1019;

No. 00–6442. Holman v. Kemna, Superintendent, Cross-
roads Correctional Center, ante, p. 1021; and

No. 00–6698. Valois v. United States, ante, p. 1025. Peti-
tions for rehearing denied.

No. 00–5458. Clarke v. United States, ante, p. 905. Motion
for leave to file petition for rehearing denied.

January 29, 2001

Dismissal Under Rule 46
No. 00–1047. Maricopa County v. Isbell et al. Sup. Ct.

Ariz. Certiorari dismissed under this Court’s Rule 46.1. Re-
ported below: 198 Ariz. 280, 9 P. 3d 311.

January 30, 2001
Miscellaneous Order

No. 00A646. Bell, Warden v. Workman. Application to va-
cate the stay of execution of sentence of death entered by the
United States Court of Appeals for the Sixth Circuit on January
26, 2001, presented to Justice Stevens, and by him referred to
the Court, denied.

February 1, 2001
Certiorari Denied

No. 00–7717 (00A625). Lingar v. Missouri. Sup. Ct. Mo.
Application for stay of execution of sentence of death, presented
to Justice Thomas, and by him referred to the Court, denied.
Certiorari denied.

February 6, 2001
Miscellaneous Order

No. 00–8431 (00A669). In re Lingar. Application for stay of
execution of sentence of death, presented to Justice Thomas,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

February 7, 2001

Dismissal Under Rule 46
No. 00–7523. Barrientes v. Johnson, Director, Texas De-

partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari dismissed under this Court’s Rule 46.
Reported below: 221 F. 3d 741.
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February 12, 2001

Dismissal Under Rule 46

No. 00–1014. McDonnell Douglas Corp. v. Verdine. Ct.
App. Cal., 2d App. Dist. Certiorari dismissed under this Court’s
Rule 46.1.

February 20, 2001

Certiorari Granted—Vacated and Remanded

No. 99–10280. Sallis v. United States. C. A. 7th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 209 F. 3d 652.

No. 00–5233. Robinson v. United States. C. A. 7th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 209 F. 3d 652.

No. 00–6354. Gonzalez Lora v. United States. C. A. 4th
Cir. Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 211 F. 3d 1266.

No. 00–6433. Weatherspoon v. United States. C. A. 4th
Cir. Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 215 F. 3d 1323.

No. 00–6665. Bayona v. United States. C. A. 11th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000). Reported below: 213 F. 3d 646.

No. 00–6674. Boyd et al. v. United States. C. A. 7th Cir.
Motion of petitioners for leave to proceed in forma pauperis
granted. Certiorari as to Charles Green, Sammy Knox, Noah R.
Robinson, and Melvin Mays granted. Judgment vacated, and
case remanded for further consideration in light of Apprendi v.
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New Jersey, 530 U. S. 466 (2000). Certiorari as to Jeff Boyd de-
nied. Reported below: 208 F. 3d 638.

No. 00–6774. Randle v. United States. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 217 F. 3d 247.

No. 00–6846. Brown v. United States. C. A. 4th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 225 F. 3d 655.

No. 00–7089. Tapia v. United States. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Apprendi v. New Jersey, 530 U. S.
466 (2000). Reported below: 220 F. 3d 589.

Certiorari Dismissed

No. 00–7269. Ashiegbu v. Anaba. C. A. 6th Cir. Motion of
petitioner for leave to proceed in forma pauperis denied, and
certiorari dismissed. See this Court’s Rule 39.8.

No. 00–7480. Fazzini v. Adams, Warden, et al. C. A. 9th
Cir. Motion of petitioner for leave to proceed in forma pauperis
denied, and certiorari dismissed. See this Court’s Rule 39.8.

No. 00–7570. Parker v. Ashcroft, Attorney General, et
al. C. A. 10th Cir. Motion of petitioner for leave to proceed
in forma pauperis denied, and certiorari dismissed. See this
Court’s Rule 39.8. Reported below: 232 F. 3d 902.

No. 00–7632. Perez v. Turk, Judge, United States Dis-
trict Court for the Western District of Virginia, et al.
C. A. 4th Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s Rule
39.8. Reported below: 230 F. 3d 1353.

Miscellaneous Orders
No. 00A531. Jonas v. Talley et al. C. A. 4th Cir. Applica-

tion for stay, addressed to Justice O’Connor and referred to the
Court, denied.
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No. D–1997. In re Disbarment of Kramer. Disbarment
entered. [For earlier order herein, see 525 U. S. 926.]

No. D–2185. In re Disbarment of Kozel. Disbarment
entered. [For earlier order herein, see 530 U. S. 1289.]

No. D–2207. In re Disbarment of Thomas. Disbarment
entered. [For earlier order herein, see ante, p. 976.]

No. D–2208. In re Disbarment of Friedman. Disbarment
entered. [For earlier order herein, see ante, p. 976.]

No. D–2209. In re Disbarment of Goldstein. Morton B.
Goldstein, of Havre, Mont., having requested to resign as a mem-
ber of the Bar of this Court, it is ordered that his name be
stricken from the roll of attorneys admitted to the practice of law
before this Court. The rule to show cause, issued on November
6, 2000 [ante, p. 976], is discharged.

No. D–2211. In re Disbarment of Gamble. Disbarment
entered. [For earlier order herein, see ante, p. 1007.]

No. D–2215. In re Disbarment of Dahling. Disbarment
entered. [For earlier order herein, see ante, p. 1007.]

No. D–2216. In re Disbarment of Spritzer. Disbarment
entered. [For earlier order herein, see ante, p. 1008.]

No. D–2217. In re Disbarment of Dryer. Disbarment
entered. [For earlier order herein, see ante, p. 1008.]

No. D–2219. In re Disbarment of Petz. Disbarment en-
tered. [For earlier order herein, see ante, p. 1034.]

No. D–2220. In re Disbarment of Drager. Disbarment
entered. [For earlier order herein, see ante, p. 1034.]

No. D–2221. In re Disbarment of Wallman. Disbarment
entered. [For earlier order herein, see ante, p. 1034.]

No. D–2230. In re Disbarment of Meneilly. James K.
Meneilly, of Westbury, N. Y., having requested to resign as a mem-
ber of the Bar of this Court, it is ordered that his name be
stricken from the roll of attorneys admitted to the practice of law
before this Court. The rule to show cause, issued on January 8,
2001 [ante, p. 1066], is discharged.
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No. D–2235. In re Disbarment of Hollingsworth.
Wayne B. Hollingsworth, of Naples, Fla., is suspended from the
practice of law in this Court, and a rule will issue, returnable
within 40 days, requiring him to show cause why he should not
be disbarred from the practice of law in this Court.

No. D–2236. In re Disbarment of Muttalib. Kalam Mut-
talib, of Cleveland, Ohio, is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2237. In re Disbarment of Schachleiter. Ken-
neth Thomas Schachleiter, of Cincinnati, Ohio, is suspended from
the practice of law in this Court, and a rule will issue, returnable
within 40 days, requiring him to show cause why he should not
be disbarred from the practice of law in this Court.

No. D–2238. In re Disbarment of Zdravkovich. Dushko
S. Zdravkovich, of Riva, Md., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2239. In re Disbarment of Elkins. Robert J. El-
kins, of Sarasota, Fla., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2240. In re Disbarment of Frederick. Mark Evan
Frederick, of Destin, Fla., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2241. In re Disbarment of Gomsrud. Richard
George Gomsrud, of St. Paul, Minn., is suspended from the prac-
tice of law in this Court, and a rule will issue, returnable within
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.
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No. D–2242. In re Disbarment of Freeman. Robert A.
Freeman, of Miami, Fla., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2243. In re Disbarment of McKee. Roger A.
McKee, of Phoenix, Ariz., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2244. In re Disbarment of Seagull. Lewis Mala-
mud Seagull, of Westfield, N. J., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–2245. In re Disbarment of Green. Gary Kenneth
Green, of San Diego, Cal., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2246. In re Disbarment of Maguire. James J. Ma-
guire, Jr., of Hamilton Square, N. J., is suspended from the prac-
tice of law in this Court, and a rule will issue, returnable within
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. D–2247. In re Disbarment of Earls. Donald E. Earls,
of Norton, Va., is suspended from the practice of law in this Court,
and a rule will issue, returnable within 40 days, requiring him to
show cause why he should not be disbarred from the practice of
law in this Court.

No. D–2248. In re Disbarment of Morrissey. Joseph Dee
Morrissey, of Richmond, Va., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.
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No. D–2249. In re Disbarment of Rathjen. Stephen Paul
Rathjen, of Hauppauge, N. Y., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. 00M59. Koehler v. Mueller, Warden;
No. 00M60. Chandra v. Medical College of Virginia et

al.;
No. 00M61. Yadell et al. v. United States;
No. 00M62. Bernabel v. United States;
No. 00M63. Washington v. American Stores Co., Inc., et

al.; and
No. 00M64. Stampley v. City of St. Paul et al. Motions

to direct the Clerk to file petitions for writs of certiorari out of
time denied.

No. 129, Orig. Virginia v. Maryland. Motion of Audubon
Naturalist Society for review of the Special Master’s finding of
subject matter jurisdiction denied. Motion of Virginia for costs
denied without prejudice to refiling before the Special Master.
[For earlier order herein, see, e. g., ante, p. 922.]

No. 99–1964. Booth v. Churner et al. C. A. 3d Cir. [Cer-
tiorari granted, ante, p. 956.] Motion of the Acting Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae
and for divided argument granted.

No. 99–1994. Nevada et al. v. Hicks et al. C. A. 9th Cir.
[Certiorari granted, ante, p. 923.] Motion of the Acting Solicitor
General for leave to participate in oral argument as amicus
curiae and for divided argument granted.

No. 00–152. Lujan, Labor Commissioner of California,
et al. v. G & G Fire Sprinklers, Inc. C. A. 9th Cir. [Certio-
rari granted sub nom. Bradshaw v. G & G Fire Sprinklers, Inc.,
ante, p. 924.] Motion of petitioners for order to disregard certain
matters outside the certified record and to strike respondent’s
lodging denied.

No. 00–292. C & L Enterprises, Inc. v. Citizen Band Pota-
watomi Indian Tribe of Oklahoma. Ct. Civ. App. Okla.
[Certiorari granted, ante, p. 956.] Motion of San Manuel Band of
Serrano Mission Indians for leave to file a brief as amicus curiae
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granted. Motion of Texas et al. for leave to participate in oral
argument as amici curiae and for divided argument granted.
Motion of the Acting Solicitor General for leave to participate
in oral argument as amicus curiae and for divided argument
granted.

No. 00–492. Alabama v. Bozeman. Sup. Ct. Ala. [Certio-
rari granted, ante, p. 1051.] Motion of respondent for leave to
proceed further herein in forma pauperis granted. Motion for
appointment of counsel granted, and it is ordered that Mark John
Christensen, Esq., of Andalusia, Ala., be appointed to serve as
counsel for respondent in this case.

No. 00–549. Cedric Kushner Promotions, Ltd. v. King
et al. C. A. 2d Cir. [Certiorari granted, ante, p. 1050.] Motion
of National Association of Securities and Commercial Law Attor-
neys for leave to file a brief as amicus curiae granted.

No. 00–832. National Cable & Telecommunications
Assn., Inc. v. Gulf Power Co. et al.; and

No. 00–843. Federal Communications Commission et al.
v. Gulf Power Co. et al. C. A. 11th Cir. [Certiorari granted,
ante, p. 1125.] Motion of the Acting Solicitor General to dispense
with printing the joint appendix granted. Justice O’Connor
took no part in the consideration or decision of this motion.

No. 00–952. Wisconsin Department of Health and Fam-
ily Services v. Blumer. Ct. App. Wis. The Acting Solicitor
General is invited to file a brief in this case expressing the views
of the United States.

No. 00–6310. Balden et ux. v. Cottee et al. C. A. 6th
Cir. Motion of petitioners for reconsideration of order denying
leave to proceed in forma pauperis [ante, p. 1009] denied.

No. 00–6507. Leche v. Tanou, Chairman, Federal Deposit
Insurance Corporation. C. A. D. C. Cir. Motion of petitioner
for reconsideration of order denying leave to proceed in forma
pauperis [ante, p. 1110] denied.

No. 00–6887. Valdez et ux. v. Property Reserve, Inc.,
et al. Sup. Ct. Haw. Motion of petitioners for reconsideration
of order denying leave to proceed in forma pauperis [ante,
p. 1067] denied.
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No. 00–7292. Perry v. United Parcel Service. C. A.
11th Cir.;

No. 00–7538. Shull v. Bexar County et al. Ct. App. Tex.,
4th Dist.; and

No. 00–7569. Szerlip v. City of Mount Vernon, Ohio. Ct.
App. Ohio, Knox County. Motions of petitioners for leave to pro-
ceed in forma pauperis denied. Petitioners are allowed until
March 13, 2001, within which to pay the docketing fees required
by Rule 38(a) and to submit petitions in compliance with Rule
33.1 of the Rules of this Court.

No. 00–1084. In re Coughlin;
No. 00–7713. In re Brown;
No. 00–7732. In re Brown;
No. 00–7884. In re Tarvin;
No. 00–7886. In re Bradley;
No. 00–7961. In re Atkins;
No. 00–8027. In re Cummings;
No. 00–8061. In re Rivera;
No. 00–8090. In re Daniels;
No. 00–8116. In re Kubweza;
No. 00–8173. In re Davis;
No. 00–8175. In re Wells;
No. 00–8198. In re Fuller;
No. 00–8295. In re Stern;
No. 00–8342. In re McGirt; and
No. 00–8350. In re Washington. Petitions for writs of

habeas corpus denied.

No. 00–7264. In re Villarreal;
No. 00–7279. In re Olivier-Diaz;
No. 00–7348. In re Mimms;
No. 00–7545. In re Lanoue; and
No. 00–7594. In re Buckner. Petitions for writs of manda-

mus denied.

No. 00–1085. In re Mendoza; and
No. 00–1183. In re Garrison. Petitions for writs of manda-

mus and/or prohibition denied.
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Certiorari Granted

No. 00–758. United States Postal Service v. Gregory.
C. A. Fed. Cir. Certiorari granted. Reported below: 212 F. 3d
1296.

No. 00–927. Chao, Secretary of Labor v. Mallard Bay
Drilling, Inc. C. A. 5th Cir. Certiorari granted. Reported
below: 212 F. 3d 898.

No. 99–1996. J. E. M. Ag Supply, Inc., dba Farm Advan-
tage, Inc., et al. v. Pioneer Hi-Bred International, Inc.
C. A. Fed. Cir. Certiorari granted. Justice O’Connor took no
part in the consideration or decision of this petition. Reported
below: 200 F. 3d 1374.

Certiorari Denied. (See also No. 00–6674, supra.)

No. 00–62. CSU, L. L. C. v. Xerox Corp. C. A. Fed. Cir.
Certiorari denied. Reported below: 203 F. 3d 1322.

No. 00–326. Trustees for the Michigan Carpenters
Council Pension Fund et al. v. W. W. A., Inc. C. A. 6th Cir.
Certiorari denied. Reported below: 210 F. 3d 372.

No. 00–425. Crane v. Stern; and
No. 00–444. United States District Court for the Dis-

trict of Massachusetts et al. v. Stern. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 214 F. 3d 4.

No. 00–438. Lysaght et al. v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 208 F. 3d 72.

No. 00–468. Dionne v. Thompson, Secretary of Health
and Human Services. C. A. 8th Cir. Certiorari denied. Re-
ported below: 209 F. 3d 705.

No. 00–499. Thomas et al. v. Anchorage Equal Rights
Commission et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 220 F. 3d 1134.

No. 00–517. Risby v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 211 F. 3d 124.

No. 00–526. Tawfik v. Ashcroft, Attorney General, et
al. C. A. 11th Cir. Certiorari denied. Reported below: 213
F. 3d 646.
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No. 00–556. Pierce, Secretary, Kansas Department of
Revenue v. Sac and Fox Nation of Missouri et al.; and

No. 00–599. Sac and Fox Nation of Missouri et al. v.
Pierce, Secretary, Kansas Department of Revenue. C. A.
10th Cir. Certiorari denied. Reported below: 213 F. 3d 566.

No. 00–560. Korean Air Lines Co., Ltd. v. Wallace. C. A.
2d Cir. Certiorari denied. Reported below: 214 F. 3d 293.

No. 00–616. Manning v. McGraw-Hill, Inc. C. A. 10th Cir.
Certiorari denied. Reported below: 216 F. 3d 1087.

No. 00–617. International Aircraft Recovery, LLC v.
United States. C. A. 11th Cir. Certiorari denied. Reported
below: 218 F. 3d 1255.

No. 00–629. Virginia v. Kingdom of Spain; and
No. 00–652. Sea Hunt, Inc. v. Kingdom of Spain. C. A. 4th

Cir. Certiorari denied. Reported below: 221 F. 3d 634.

No. 00–709. B&G Enterprises, Ltd. v. United States.
C. A. Fed. Cir. Certiorari denied. Reported below: 220 F. 3d
1318.

No. 00–722. Mills et al. v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 221 F. 3d 1201.

No. 00–732. Young v. City of Sulphur, Louisiana. C. A.
5th Cir. Certiorari denied. Reported below: 229 F. 3d 1148.

No. 00–736. Sentenn v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–739. Belcher v. Principi, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
214 F. 3d 1335.

No. 00–754. Smith v. Principi, Secretary of Veterans Af-
fairs. C. A. Fed. Cir. Certiorari denied. Reported below: 214
F. 3d 1331.

No. 00–759. New Pulaski Company Limited Partnership
v. Mayor and City Council of Baltimore. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 840.

No. 00–760. McDaniel v. Department of the Interior.
C. A. 5th Cir. Certiorari denied. Reported below: 213 F. 3d 193.
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No. 00–792. Elkins v. Pharmacy Corporation of America
et al. C. A. 4th Cir. Certiorari denied. Reported below: 217
F. 3d 838.

No. 00–802. Bryan v. City of Madison et al. C. A. 5th
Cir. Certiorari denied. Reported below: 213 F. 3d 267.

No. 00–811. Allegheny County et al. v. Berg et al.
C. A. 3d Cir. Certiorari denied. Reported below: 219 F. 3d 261.

No. 00–820. Wyvill et al. v. United Companies Life In-
surance Co. et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 212 F. 3d 296.

No. 00–844. Gibbs et al. v. Norton, Secretary of the In-
terior, et al. C. A. 4th Cir. Certiorari denied. Reported
below: 214 F. 3d 483.

No. 00–846. Johnson v. Tele-Cash, Inc., et al. C. A. 3d
Cir. Certiorari denied. Reported below: 225 F. 3d 366.

No. 00–850. Neal, Personal Representative of the Es-
tate of Neal, Deceased, et al. v. St. Louis County Board
of Police Commissioners et al. C. A. 8th Cir. Certiorari
denied. Reported below: 217 F. 3d 955.

No. 00–852. Patch et al. v. Connecticut Valley Electric
Co. et al. C. A. 1st Cir. Certiorari denied. Reported below:
221 F. 3d 198.

No. 00–856. Begala et al. v. PNC Bank, Ohio, National
Assn. C. A. 6th Cir. Certiorari denied. Reported below: 214
F. 3d 776.

No. 00–861. Clinger v. New Mexico Highlands Univer-
sity Board of Regents et al. C. A. 10th Cir. Certiorari
denied. Reported below: 215 F. 3d 1162.

No. 00–863. Day v. Superior Court of California, County
of San Francisco. Ct. App. Cal., 1st App. Dist. Certiorari
denied.

No. 00–868. Tweedy v. Oklahoma Bar Assn. Sup. Ct. Okla.
Certiorari denied.

No. 00–872. City of New York v. Mooney. C. A. 2d Cir.
Certiorari denied. Reported below: 219 F. 3d 123.
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No. 00–879. Caso v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied. Reported below: 767 So. 2d 1213.

No. 00–881. Alvarez v. Johnson, Blakely, Pope, Bokor,
Ruppel & Burns. C. A. 11th Cir. Certiorari denied. Re-
ported below: 224 F. 3d 1273.

No. 00–882. McLeod et al. v. California. App. Div.,
Super. Ct. Cal., County of Los Angeles. Certiorari denied.

No. 00–883. Thorpe et ux. v. Redevelopment Authority
of the City of Allentown. Commw. Ct. Pa. Certiorari de-
nied. Reported below: 744 A. 2d 399.

No. 00–884. Schneider et ux. v. Simonini et al. Sup. Ct.
N. J. Certiorari denied. Reported below: 163 N. J. 336, 749
A. 2d 336.

No. 00–888. Seven Provinces Insurance Co., Ltd. v. Com-
mercial Union Insurance Co. C. A. 1st Cir. Certiorari de-
nied. Reported below: 217 F. 3d 33.

No. 00–891. Hicks v. Leroy’s Jewelers, Inc., et al. C. A.
6th Cir. Certiorari denied. Reported below: 225 F. 3d 659.

No. 00–902. Paprzycki et al. v. County of Somerset et
al. C. A. 3d Cir. Certiorari denied. Reported below: 229
F. 3d 1139.

No. 00–908. County of San Bernardino et al. v. Bank of
America National Trust and Savings Assn. Ct. App. Cal.,
4th App. Dist. Certiorari denied. Reported below: 78 Cal. App.
4th 1267, 93 Cal. Rptr. 2d 626.

No. 00–909. Garcia v. County of Los Angeles Sheriff’s
Department et al. Ct. App. Cal., 2d App. Dist. Certiorari
denied.

No. 00–911. Cox v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 233 F. 3d 577.

No. 00–915. DuPont v. Tangusso et al. C. A. 11th Cir.
Certiorari denied. Reported below: 221 F. 3d 1356.

No. 00–916. City of Santa Ana v. Tocher, dba Pacific
Coast Motoring, et al. C. A. 9th Cir. Certiorari denied.
Reported below: 219 F. 3d 1040.
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No. 00–917. Lee v. Halter, Acting Commissioner of So-
cial Security. C. A. 9th Cir. Certiorari denied. Reported
below: 229 F. 3d 1157.

No. 00–923. McGuffage et al. v. Krislov et al. C. A. 7th
Cir. Certiorari denied. Reported below: 226 F. 3d 851.

No. 00–924. Simmons v. Connecticut. App. Ct. Conn. Cer-
tiorari denied. Reported below: 58 Conn. App. 903, 751 A. 2d 857.

No. 00–925. Barth v. Kaye, Chief Judge, Court of Ap-
peals of New York, et al. C. A. 2d Cir. Certiorari denied.

No. 00–930. Whelan v. Palmer. Cir. Ct. Raleigh County,
W. Va. Certiorari denied.

No. 00–931. Vinson et al. v. Colom. C. A. 5th Cir. Certio-
rari denied. Reported below: 220 F. 3d 588.

No. 00–932. Watson v. Ocean County College Board of
Trustees et al. C. A. 3d Cir. Certiorari denied. Reported
below: 216 F. 3d 1078.

No. 00–933. Watson v. Southeastern Pennsylvania
Transportation Authority. C. A. 3d Cir. Certiorari denied.
Reported below: 207 F. 3d 207.

No. 00–934. Carpenter et ux. v. Producer Sportfishing,
Inc., et al. Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 00–936. Carlson v. Hyundai Motor Co. et al. C. A.
8th Cir. Certiorari denied. Reported below: 222 F. 3d 1044.

No. 00–940. Woods v. United States Postal Service et al.
C. A. 8th Cir. Certiorari denied.

No. 00–941. DCT, Inc., et al. v. Olympic Steel, Inc. C. A.
6th Cir. Certiorari denied. Reported below: 230 F. 3d 1358.

No. 00–943. Harris v. Ladner et al. C. A. D. C. Cir. Cer-
tiorari denied.

No. 00–944. Neslo v. Cain, Warden. C. A. 5th Cir. Certio-
rari denied. Reported below: 220 F. 3d 588.

No. 00–950. Everett Industries, Inc. v. Patel et al.
App. Ct. Mass. Certiorari denied. Reported below: 49 Mass.
App. 1116, 735 N. E. 2d 1271.
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No. 00–955. Hurley et ux. v. Motor Coach Industries,
Inc. C. A. 7th Cir. Certiorari denied. Reported below: 222
F. 3d 377.

No. 00–958. Powerscreen of America, Inc., et al. v. Con-
struction Equipment Co. et al. C. A. Fed. Cir. Certiorari
denied. Reported below: 243 F. 3d 559.

No. 00–959. Young et al. v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 221 F. 3d 1355.

No. 00–960. Virgin et al. v. San Luis Obispo County
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 00–964. Stout et al. v. Byrider, aka Docherty Mo-
tors, Inc., et al. C. A. 6th Cir. Certiorari denied. Reported
below: 228 F. 3d 709.

No. 00–966. Syed v. Hercules Inc. et al. C. A. 3d Cir.
Certiorari denied. Reported below: 214 F. 3d 155.

No. 00–968. Smith v. Colorado. Sup. Ct. Colo. Certiorari
denied. Reported below: 13 P. 3d 300.

No. 00–971. Morris v. Texas. Ct. App. Tex., 11th Dist.
Certiorari denied.

No. 00–974. Cadlerock Properties Joint Venture, L. P. v.
Connecticut Commissioner of Environmental Protection
et al. Sup. Ct. Conn. Certiorari denied. Reported below: 253
Conn. 661, 757 A. 2d 1.

No. 00–975. Dubria v. Smith, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 224 F. 3d 995.

No. 00–976. Johnson, Director, Ohio Department of Ad-
ministrative Services, et al. v. Associated General Con-
tractors of Ohio, Inc., et al. C. A. 6th Cir. Certiorari de-
nied. Reported below: 214 F. 3d 730.

No. 00–977. Barrett v. Borough of Carlisle. C. A. 3d
Cir. Certiorari denied. Reported below: 234 F. 3d 1264.

No. 00–978. Brass v. GDQ Corp. C. A. 5th Cir. Certiorari
denied. Reported below: 229 F. 3d 1148.
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No. 00–979. Vandeventer Black v. Beaman, Trustee.
C. A. 4th Cir. Certiorari denied. Reported below: 224 F. 3d 353.

No. 00–980. Thompson v. Mengel, Clerk, Supreme Court
of Ohio. Sup. Ct. Ohio. Certiorari denied. Reported below:
88 Ohio St. 3d 1495, 727 N. E. 2d 920.

No. 00–981. Kasler et al. v. Lockyer, Attorney General
of California, et al. Sup. Ct. Cal. Certiorari denied. Re-
ported below: 23 Cal. 4th 472, 2 P. 3d 581.

No. 00–982. Birnbaum v. Ray et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 228 F. 3d 410.

No. 00–983. Yuasa, Inc. v. International Union of Elec-
tronic, Electrical, Salaried, Machine and Furniture
Workers, AFL–CIO, Local 175. C. A. 4th Cir. Certiorari de-
nied. Reported below: 224 F. 3d 316.

No. 00–984. Motel 6 Operating L. P. et al. v. Huttinger
et al. C. A. 9th Cir. Certiorari denied.

No. 00–988. Haney v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 54 M. J. 273.

No. 00–989. Hansen et al. v. Snohomish County et al.
Ct. App. Wash. Certiorari denied. Reported below: 97 Wash.
App. 1083.

No. 00–991. Forbes et al. v. Semerenko et al. C. A. 3d
Cir. Certiorari denied. Reported below: 223 F. 3d 165.

No. 00–992. Farash v. Lipez, Judge, United States Court
of Appeals for the First Circuit, et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 234 F. 3d 1264.

No. 00–993. Butler v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 826.

No. 00–994. Morales v. Ayers, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–998. Rapoport et al. v. State Farm Mutual Insur-
ance Co. et al. C. A. 5th Cir. Certiorari denied.

No. 00–999. Ward v. Orange County, Florida. C. A. 11th
Cir. Certiorari denied. Reported below: 217 F. 3d 1350.
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No. 00–1004. Beardslee v. Washington State Depart-
ment of Health and Social Services et al. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 893.

No. 00–1005. Osijo v. Weiner et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 232 F. 3d 895.

No. 00–1006. McCoy et al. v. Chicago Heights Park Dis-
trict et al. C. A. 7th Cir. Certiorari denied. Reported
below: 223 F. 3d 593.

No. 00–1007. Mississippi State University v. Vadie. C. A.
5th Cir. Certiorari denied. Reported below: 218 F. 3d 365.

No. 00–1008. Turnbow-Garlington v. English et al.
C. A. 11th Cir. Certiorari denied. Reported below: 234 F. 3d 34.

No. 00–1009. McDonald v. Griffin et al. C. A. 5th Cir.
Certiorari denied. Reported below: 228 F. 3d 409.

No. 00–1010. New Haven Projects Limited Liability Co.
v. City of New Haven et al. C. A. 2d Cir. Certiorari denied.
Reported below: 225 F. 3d 283.

No. 00–1013. Yaffe v. Adams. Ct. Civ. App. Okla. Certio-
rari denied.

No. 00–1015. Swift v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 53 M. J. 439.

No. 00–1017. Beckman Instruments, Inc., et al. v. Cincom
Systems, Inc. C. A. 9th Cir. Certiorari denied. Reported
below: 232 F. 3d 893.

No. 00–1018. Werth v. Garvey, Administrator, Federal
Aviation Administration. C. A. 11th Cir. Certiorari denied.
Reported below: 228 F. 3d 417.

No. 00–1019. Anchor v. Hickman, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–1026. Vinson v. Collums et al. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–1033. Lennix v. Halter, Acting Commissioner of
Social Security. C. A. 5th Cir. Certiorari denied. Reported
below: 229 F. 3d 1147.
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No. 00–1034. Pitts v. Dallas County Bail Bond Board.
Ct. App. Tex., 7th Dist. Certiorari denied. Reported below: 23
S. W. 3d 407.

No. 00–1037. Mandanici v. Starr. C. A. 8th Cir. Certio-
rari denied.

No. 00–1038. Rodriguez v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 54 M. J. 156.

No. 00–1041. Panos v. New York. County Ct., Warren
County, N. Y. Certiorari denied.

No. 00–1042. Tonn v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 379.

No. 00–1048. Baker v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 227 F. 3d 955.

No. 00–1050. Drones v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 218 F. 3d 496.

No. 00–1055. Sphere Drake Underwriting Management,
Ltd. v. Royal Insurance Company of America. Ct. App.
Tex., 9th Dist. Certiorari denied. Reported below: 997 S. W.
2d 432.

No. 00–1058. Jaderany v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 221 F. 3d 989.

No. 00–1060. Konwinski v. Pirie, Acting Secretary of the
Navy, et al. C. A. 5th Cir. Certiorari denied. Reported
below: 234 F. 3d 707.

No. 00–1061. Ortiz v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.

No. 00–1063. Missouri on the Mainland v. Pirie, Acting
Secretary of the Navy, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 230 F. 3d 1367.

No. 00–1064. Ellis v. City of Carrollton et al. C. A. 5th
Cir. Certiorari denied. Reported below: 213 F. 3d 636.

No. 00–1079. Douglass v. United States et al. C. A. 5th
Cir. Certiorari denied. Reported below: 228 F. 3d 409.
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No. 00–1083. Goldstein v. Chestnut Ridge Volunteer
Fire Company et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 218 F. 3d 337.

No. 00–1088. Lemke v. International Total Services,
Inc., et al. C. A. 3d Cir. Certiorari denied. Reported below:
225 F. 3d 649.

No. 00–1090. Aleman v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 313 Ill. App. 3d 51, 729 N. E.
2d 20.

No. 00–1093. Brandon v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 00–1094. Palmer et ux. v. Duff et al. C. A. 9th Cir.
Certiorari denied. Reported below: 234 F. 3d 1278.

No. 00–1096. Bordon et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 228 F. 3d 412.

No. 00–1097. Brooks v. City of Oak Ridge. C. A. 6th Cir.
Certiorari denied. Reported below: 222 F. 3d 259.

No. 00–1098. Beverley v. Oto, Executor of the Estate of
Oto, Deceased. C. A. 7th Cir. Certiorari denied. Reported
below: 224 F. 3d 601.

No. 00–1101. Mitchell v. Chapman. Ct. App. Tex., 5th Dist.
Certiorari denied. Reported below: 10 S. W. 3d 810.

No. 00–1104. Stephenson v. Raskas Dairy, Inc. Ct. App.
Mo., Eastern Dist. Certiorari denied. Reported below: 26 S. W.
3d 209.

No. 00–1105. Youngblood, Individually and on Behalf of
Youngblood & Associates P. L. L. C. v. Prudential Insur-
ance Company of America et al. C. A. 5th Cir. Certiorari
denied. Reported below: 234 F. 3d 28.

No. 00–1113. Brown v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 227 F. 3d 295.

No. 00–1114. Chapman et al. v. Pirie, Acting Secretary
of the Navy. C. A. 4th Cir. Certiorari denied. Reported
below: 232 F. 3d 886.
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No. 00–1120. Koukios v. Ganson et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1152.

No. 00–1121. Kozel v. Attorney Registration and Disci-
plinary Commission. Sup. Ct. Ill. Certiorari denied.

No. 00–1127. Stanley v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 219 F. 3d 1117.

No. 00–1133. Gardner v. United States et al. C. A. D. C.
Cir. Certiorari denied. Reported below: 213 F. 3d 735.

No. 00–1138. Perez v. Z Frank Oldsmobile, Inc. C. A. 7th
Cir. Certiorari denied. Reported below: 223 F. 3d 617.

No. 00–1139. Walder v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 234 F. 3d 29.

No. 00–1145. Thorstad v. Wisconsin. Ct. App. Wis. Cer-
tiorari denied. Reported below: 238 Wis. 2d 666, 618 N. W. 2d
240.

No. 00–1149. Howell et al. v. Alaska Airlines, Inc. Ct.
App. Wash. Certiorari denied. Reported below: 99 Wash. App.
646, 994 P. 2d 901.

No. 00–1158. Decker v. James et al. Ct. Civ. App. Okla.
Certiorari denied. Reported below: 16 P. 3d 1131.

No. 00–1160. Salmon v. West Clark Community Schools.
C. A. 7th Cir. Certiorari denied.

No. 00–1165. Negele v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 222 F. 3d 443.

No. 00–1173. Headley v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 230 F. 3d 1360.

No. 00–1185. Dangerfield v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 230 F. 3d 1354.

No. 00–1193. Porro et ux. v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 230 F. 3d 1349.

No. 00–5069. Hardin v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 209 F. 3d 652.
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No. 00–5090. Clem v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 373.

No. 00–5950. Shea v. United States;
No. 00–5963. Burke v. United States;
No. 00–6001. McDonald v. United States;
No. 00–6005. McGonagle v. United States; and
No. 00–6057. O’Halloran v. United States. C. A. 1st Cir.

Certiorari denied. Reported below: 211 F. 3d 658.

No. 00–5954. Nasworthy v. United States. C. A. 3d Cir.
Certiorari denied.

No. 00–6090. Mansfield v. Dormire, Superintendent, Jef-
ferson City Correctional Center. C. A. 8th Cir. Certio-
rari denied. Reported below: 202 F. 3d 1018.

No. 00–6124. Vieux v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–6270. Morgan v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 216 F. 3d 557.

No. 00–6402. Weaver v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 230 F. 3d 1356.

No. 00–6403. Wilson v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 191 Ill. 2d 363, 732 N. E. 2d 498.

No. 00–6431. Wiley v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1271.

No. 00–6432. Wilson v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–6449. Holman v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 191 Ill. 2d 204, 730 N. E. 2d 39.

No. 00–6555. Hesse v. Department of State. C. A. Fed.
Cir. Certiorari denied. Reported below: 217 F. 3d 1372.

No. 00–6557. Hieu Pham v. California. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 00–6621. Cooper v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 229 F. 3d 1170.
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No. 00–6671. Dixon v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 392.

No. 00–6676. Bonner v. United States; and
No. 00–6736. Lewis v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 217 F. 3d 247.

No. 00–6721. Jenkins v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 22 Cal. 4th 900, 997 P. 2d 1044.

No. 00–6951. Woods v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 00–6969. Atkinson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 229 F. 3d 1147.

No. 00–6982. Jackson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 210 F. 3d 392.

No. 00–6985. Way v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 760 So. 2d 903.

No. 00–7014. Ramon Vega v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 221 F. 3d 789.

No. 00–7036. Woods v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 00–7071. Jones v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 224 F. 3d 765.

No. 00–7103. Eskridge v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 765 So. 2d 508.

No. 00–7128. Ward v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 356.

No. 00–7144. Parsons v. Delaney, Acting Secretary of
the Air Force. C. A. 8th Cir. Certiorari denied. Reported
below: 221 F. 3d 1343.

No. 00–7162. Thibodeaux v. North Carolina. Sup. Ct.
N. C. Certiorari denied. Reported below: 352 N. C. 570, 532
S. E. 2d 797.

No. 00–7173. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 839.
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No. 00–7179. Anderson v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 232 F. 3d 900.

No. 00–7180. Moreland v. Barry et al. Ct. App. D. C.
Certiorari denied.

No. 00–7181. Rogers v. Robinson, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 221 F. 3d 1336.

No. 00–7190. Chelette v. Harris, Warden, et al. C. A.
8th Cir. Certiorari denied. Reported below: 229 F. 3d 684.

No. 00–7193. Revere v. Foster, Governor of Louisiana,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 237
F. 3d 630.

No. 00–7196. Ray v. Wetherington, Commissioner, Geor-
gia Department of Corrections, et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–7198. Sowell v. Walker, Superintendent, Auburn
Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 00–7199. Randall v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–7201. Shofner v. Comacho et al. C. A. 6th Cir.
Certiorari denied. Reported below: 230 F. 3d 1359.

No. 00–7202. Sacco v. Cooksey, Warden, et al. C. A. 2d
Cir. Certiorari denied. Reported below: 214 F. 3d 270.

No. 00–7205. Lambert v. McGinnis et al. C. A. 4th Cir.
Certiorari denied. Reported below: 225 F. 3d 654.

No. 00–7206. Panov v. Texas. C. A. 5th Cir. Certiorari
denied.

No. 00–7209. McManus v. Atlantic Sugar Assn. et al.
C. A. 11th Cir. Certiorari denied. Reported below: 212 F. 3d
598.

No. 00–7217. Tajiddin v. New Jersey. Super. Ct. N. J., App.
Div. Certiorari denied.
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No. 00–7218. Thomas v. Cleburne County Commission et
al. C. A. 11th Cir. Certiorari denied. Reported below: 229
F. 3d 1166.

No. 00–7239. McCune v. Butler County Children and
Youth Agency. Super. Ct. Pa. Certiorari denied. Reported
below: 757 A. 2d 1001.

No. 00–7241. Jones v. Hall, Warden. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–7242. Johnson v. Iowa et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 230 F. 3d 1363.

No. 00–7243. Taylor v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 998 P. 2d 1225.

No. 00–7247. Paul v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 228 F. 3d 415.

No. 00–7249. Baze v. Kentucky. Sup. Ct. Ky. Certiorari
denied. Reported below: 23 S. W. 3d 619.

No. 00–7252. Joe v. Williams, Warden, et al. C. A. 10th
Cir. Certiorari denied.

No. 00–7258. White-Bey v. Michigan Department of Cor-
rections. Ct. App. Mich. Certiorari denied. Reported below:
239 Mich. App. 221, 608 N. W. 2d 833.

No. 00–7259. In re Miranda. Ct. Crim. App. Tex. Certio-
rari denied.

No. 00–7260. Anderson v. Virginia Department of Cor-
rections. C. A. 4th Cir. Certiorari denied. Reported below:
229 F. 3d 1141.

No. 00–7262. Villegas v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7263. Tullis v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7267. Jackson v. Caddo Correctional Center.
C. A. 5th Cir. Certiorari denied. Reported below: 235 F. 3d
1340.
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No. 00–7273. Lawson v. Elo, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–7275. Mingo v. Rathman et al. C. A. 11th Cir.
Certiorari denied. Reported below: 216 F. 3d 1092.

No. 00–7281. Diaz et al. v. Snyder et al. App. Div., Sup.
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 264
App. Div. 2d 27, 702 N. Y. S. 2d 5.

No. 00–7282. Perkins v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 212 F. 3d 598.

No. 00–7284. Martinez v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7289. Estiphanos v. Johnson. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 00–7290. Dunn v. Missouri. Ct. App. Mo., Eastern Dist.
Certiorari denied. Reported below: 23 S. W. 3d 853.

No. 00–7293. McComas v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7294. Mieritz v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 232 F. 3d 902.

No. 00–7295. Jackson v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–7298. Dickinson v. William Carey International
University et al. Ct. App. Cal., 2d App. Dist. Certiorari
denied.

No. 00–7303. Stallings v. Ohio. Ct. App. Ohio, Summit
County. Certiorari denied.

No. 00–7304. Caston v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–7306. Goffney v. Family Savings and Loan Assn.
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.
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No. 00–7318. Hansen v. Barker, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 234 F. 3d 1277.

No. 00–7329. Sedgwick v. Federal Deposit Insurance
Corporation et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 238 F. 3d 430.

No. 00–7332. Landa Tapia v. California. Ct. App. Cal., 5th
App. Dist. Certiorari denied.

No. 00–7336. Williams v. McCord. C. A. 4th Cir. Certio-
rari denied. Reported below: 229 F. 3d 1146.

No. 00–7337. Wilson v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 00–7338. Wright v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7340. Weeks v. Missouri. Sup. Ct. Mo. Certiorari
denied.

No. 00–7343. Walsh v. Walsh et al.; and
No. 00–7623. Walsh v. Walsh. C. A. 1st Cir. Certiorari de-

nied. Reported below: 221 F. 3d 204.

No. 00–7344. Lay v. Litscher. C. A. 7th Cir. Certiorari
denied.

No. 00–7345. Mallett v. Luebbers, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 00–7346. Thornton v. Roe, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 00–7347. Young v. Pennsylvania Board of Probation
and Parole et al. C. A. 3d Cir. Certiorari denied. Reported
below: 242 F. 3d 372.

No. 00–7349. Negron v. Adams et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1164.

No. 00–7352. Meeks v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 216 F. 3d 951.
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No. 00–7353. Nealy v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 00–7355. Thomas v. Halter, Acting Commissioner of
Social Security. C. A. 5th Cir. Certiorari denied. Reported
below: 233 F. 3d 575.

No. 00–7362. Floyd v. Horn, Secretary, Pennsylvania De-
partment of Corrections, et al. C. A. 3d Cir. Certiorari
denied. Reported below: 229 F. 3d 1137.

No. 00–7363. Griggs v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 00–7365. Chapman v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 762 So. 2d 1115.

No. 00–7366. Gece v. Atlantic City Medical Center.
Super. Ct. N. J., App. Div. Certiorari denied.

No. 00–7367. Harrison v. Ford et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 210 F. 3d 361.

No. 00–7370. Foster v. Department of Justice. C. A. 8th
Cir. Certiorari denied.

No. 00–7371. Hankins v. Boone, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 221 F. 3d 1352.

No. 00–7373. Bedford v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 217 F. 3d 837.

No. 00–7375. Hamilton v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 00–7376. Horsley v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–7378. Farrar v. Bayer, Director, Nevada Depart-
ment of Prisons, et al. Sup. Ct. Nev. Certiorari denied.

No. 00–7379. Glass v. Cowley, Warden. C. A. 10th Cir.
Certiorari denied.
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No. 00–7382. Hooks v. Pennsylvania et al. C. A. 3d Cir.
Certiorari denied.

No. 00–7383. Hooks v. Pennsylvania et al. C. A. 3d Cir.
Certiorari denied.

No. 00–7384. Gyadu v. Bella Vista Condominium Assn.,
Inc. Sup. Ct. Conn. Certiorari denied.

No. 00–7385. Gonzalez v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 00–7387. Van Woudenberg v. Gibson, Warden, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 211 F. 3d
560.

No. 00–7388. Ceniceros v. Yearwood, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 232 F. 3d 893.

No. 00–7389. Clayton v. Thompson, Warden. C. A. 11th
Cir. Certiorari denied.

No. 00–7392. Eanes v. Montgomery et al. C. A. 8th Cir.
Certiorari denied. Reported below: 221 F. 3d 1342.

No. 00–7393. Feliverty v. Varner, Superintendent,
State Correctional Institution at Dallas. C. A. 3d Cir.
Certiorari denied.

No. 00–7394. Fordjour v. Arizona. Ct. App. Ariz. Certio-
rari denied.

No. 00–7396. Hersey v. Hanifin et al. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 00–7397. Hamer v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–7399. Cain v. Boone. C. A. 10th Cir. Certiorari de-
nied. Reported below: 221 F. 3d 1351.

No. 00–7401. Corliss v. Washington Department of Cor-
rections. Sup. Ct. Wash. Certiorari denied.
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No. 00–7402. Guillen v. Stewart, Director, Arizona De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 229 F. 3d 1157.

No. 00–7405. Humphrey v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–7406. Ingram v. South Carolina et al. C. A. 4th
Cir. Certiorari denied. Reported below: 213 F. 3d 631.

No. 00–7407. Ferebee v. McCabe et al. C. A. 4th Cir.
Certiorari denied. Reported below: 202 F. 3d 258.

No. 00–7410. Hall v. County of Maricopa et al. C. A.
9th Cir. Certiorari denied.

No. 00–7412. Galliton v. Elo, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–7413. Featherstone v. Garraghty, Warden. C. A.
4th Cir. Certiorari denied. Reported below: 202 F. 3d 258.

No. 00–7415. Graham v. Missouri. Ct. App. Mo., Southern
Dist. Certiorari denied. Reported below: 11 S. W. 3d 807.

No. 00–7418. Green v. Larkins et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–7420. Gundy v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 214 F. 3d 1354.

No. 00–7422. Matthews v. Georgia. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–7426. Byrd v. Williams, Warden, et al. C. A. 10th
Cir. Certiorari denied.

No. 00–7427. Andavazo v. Williams, Warden, et al.; and
No. 00–7485. Armijo v. Williams, Warden, et al. C. A.

10th Cir. Certiorari denied.

No. 00–7429. McAfee v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.
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No. 00–7431. Dees v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 215 F. 3d 378.

No. 00–7435. T. C. v. Florida Department of Children
and Family Services; and L. B. v. Florida Department of
Children and Family Services. Dist. Ct. App. Fla., 3d Dist.
Certiorari denied. Reported below: 746 So. 2d 1229 (first judg-
ment) and 520 (second judgment).

No. 00–7436. Ziskis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 233 F. 3d 577.

No. 00–7439. Wolf v. Williams, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 221 F. 3d 1354.

No. 00–7441. Hilton v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 203 F. 3d 839.

No. 00–7442. Hart v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–7443. Henderson v. United States Postal Service.
C. A. Fed. Cir. Certiorari denied. Reported below: 232 F. 3d
909.

No. 00–7444. Glauner v. Grigas. C. A. 9th Cir. Certio-
rari denied.

No. 00–7445. Hurley v. Florida. C. A. 11th Cir. Certio-
rari denied. Reported below: 214 F. 3d 1355.

No. 00–7446. Hersey v. Adorni et al. Ct. App. Cal., 1st
App. Dist. Certiorari denied.

No. 00–7447. Goff v. Terhune, Director, California De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 230 F. 3d 1366.

No. 00–7448. Fisher v. Booker, Superintendent, Missis-
sippi State Penitentiary, et al. C. A. 5th Cir. Certiorari
denied.

No. 00–7450. Farrow v. Easley, Attorney General of
North Carolina, et al. C. A. 4th Cir. Certiorari denied.
Reported below: 202 F. 3d 258.
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No. 00–7451. Schapiro v. Schapiro. Sup. Ct. Pa. Certio-
rari denied.

No. 00–7452. Quintana v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7453. Richardson v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 224 F. 3d 765.

No. 00–7454. Spencer v. Casterline, Warden. C. A. 5th
Cir. Certiorari denied. Reported below: 232 F. 3d 210.

No. 00–7455. Reed v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 00–7456. Liberman v. Weinberg et al. C. A. 2d Cir.
Certiorari denied. Reported below: 225 F. 3d 646.

No. 00–7457. Williams v. Luebbers, Superintendent, Po-
tosi Correctional Center, et al. C. A. 8th Cir. Certiorari
denied.

No. 00–7459. Friend v. Norris, Director, Arkansas De-
partment of Correction, et al. C. A. 8th Cir. Certiorari
denied.

No. 00–7460. Fields v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–7461. Irving v. Braxton, Warden. Sup. Ct. Va.
Certiorari denied.

No. 00–7463. Fletcher v. Rocha. C. A. 9th Cir. Certiorari
denied. Reported below: 215 F. 3d 1332.

No. 00–7464. Fisher v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 174 F. 3d 710.

No. 00–7465. Gonzalez v. McDaniel. C. A. 9th Cir. Cer-
tiorari denied.

No. 00–7466. Grow v. English, Superintendent, State
Correctional Institution at Greensburg. C. A. 3d Cir.
Certiorari denied.
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No. 00–7467. Poyson v. Arizona. Sup. Ct. Ariz. Certiorari
denied. Reported below: 198 Ariz. 70, 7 P. 3d 79.

No. 00–7469. Smith v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 208 F. 3d 210.

No. 00–7470. Sweed v. County of El Paso et al. Ct. App.
Tex., 8th Dist. Certiorari denied.

No. 00–7473. Navarro v. Office of Personnel Manage-
ment; and

No. 00–7474. Paje v. Office of Personnel Management.
C. A. Fed. Cir. Certiorari denied. Reported below: 243 F. 3d
554.

No. 00–7475. Brewington v. North Carolina. Sup. Ct.
N. C. Certiorari denied. Reported below: 352 N. C. 489, 532
S. E. 2d 496.

No. 00–7477. Oken v. Corcoran, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 220 F. 3d 259.

No. 00–7478. Kassab v. San Diego State University. Ct.
App. Cal., 4th App. Dist. Certiorari denied.

No. 00–7479. Cofer v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 226 F. 3d 643.

No. 00–7481. Crabtree v. Figueroa, Warden. C. A. 6th
Cir. Certiorari denied. Reported below: 229 F. 3d 1151.

No. 00–7482. Carroll v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–7484. Tiffer v. Workers’ Compensation Appeals
Board et al. Sup. Ct. Cal. Certiorari denied.

No. 00–7486. Giano v. Pataki, Governor of New York.
C. A. 2d Cir. Certiorari denied.

No. 00–7487. Britt v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 234 F. 3d 1274.
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No. 00–7491. Campbell v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 229 F. 3d 1162.

No. 00–7492. Dukeminier v. Williams, Warden, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 229 F. 3d
1162.

No. 00–7493. Ellis v. Carlton, Warden, et al. C. A. 6th
Cir. Certiorari denied.

No. 00–7494. Clark v. Mueller, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–7495. Edwards v. New Jersey Transit Rail Opera-
tions. C. A. 3d Cir. Certiorari denied. Reported below: 229
F. 3d 1137.

No. 00–7496. Nubine v. Stringfellow et al. C. A. 5th Cir.
Certiorari denied. Reported below: 240 F. 3d 1074.

No. 00–7498. Derritt v. Galaza, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 229 F. 3d 1157.

No. 00–7502. Vasquez v. Mazzuca, Superintendent, Fish-
kill Correctional Facility. C. A. 2d Cir. Certiorari denied.
Reported below: 228 F. 3d 143.

No. 00–7505. Sosa v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 225 F. 3d 647.

No. 00–7508. Powell v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 226 F. 3d 1181.

No. 00–7509. Guerra Zavala v. California. Ct. App. Cal.,
1st App. Dist. Certiorari denied.

No. 00–7514. Encarnacion v. McGinnis, Superintendent,
Southport Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 00–7517. Chavez v. Mueller, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–7518. Coates v. Byrd, Attorney General of Geor-
gia. C. A. 11th Cir. Certiorari denied. Reported below: 211
F. 3d 1225.
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No. 00–7519. Clark v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 227 F. 3d 273.

No. 00–7520. Cook v. Alameida, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 232 F. 3d 893.

No. 00–7521. Aliwoli v. Carter, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 225 F. 3d 826.

No. 00–7524. Baron-Medina v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 187 F. 3d 1144.

No. 00–7525. Best v. Cafe Bravo. C. A. 2d Cir. Certiorari
denied. Reported below: 225 F. 3d 645.

No. 00–7526. Palermo v. Olivarez, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 232 F. 3d 896.

No. 00–7528. Boulineau v. Tripp et al. C. A. 11th Cir.
Certiorari denied.

No. 00–7529. Bolling v. Conroy, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 215 F. 3d 1317.

No. 00–7530. Alcazar v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied.

No. 00–7531. Jenkins v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 230 F. 3d 1355.

No. 00–7532. Jackson et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 230 F. 3d 1355.

No. 00–7534. Steen v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 352 N. C. 227, 536 S. E. 2d 1.

No. 00–7535. Smith v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 89 Ohio St. 3d 323, 731 N. E. 2d 645.

No. 00–7536. Reams v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1356.

No. 00–7539. Slater v. General Services Administration.
C. A. Fed. Cir. Certiorari denied. Reported below: 250 F. 3d
762.
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No. 00–7540. Ollis v. Cain, Warden. C. A. 5th Cir. Certio-
rari denied.

No. 00–7541. Polichemi v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 219 F. 3d 698.

No. 00–7543. Macon v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 00–7546. Jaramillo v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7547. Martin v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–7548. Bryant v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 237 F. 3d 630.

No. 00–7549. Jarrett v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 235 F. 3d 1344.

No. 00–7552. Bustamonte v. Roe, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–7553. Ray v. Smith, Warden, et al. C. A. 11th Cir.
Certiorari denied.

No. 00–7554. Rasten v. Northeastern University. Sup.
Jud. Ct. Mass. Certiorari denied. Reported below: 432 Mass.
1003, 731 N. E. 2d 1074.

No. 00–7555. Szalay v. Curtis, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–7556. Shepherd v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7559. Smith v. Moody, Warden. Dist. Ct. App. Fla.,
1st Dist. Certiorari denied. Reported below: 770 So. 2d 1233.

No. 00–7560. Young v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 223 F. 3d 905.

No. 00–7562. Warren v. Circuit Court of Wisconsin,
Richland County, et al. C. A. 7th Cir. Certiorari denied.
Reported below: 223 F. 3d 454.
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No. 00–7563. Monge Villalta v. Daly. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 238 F. 3d 433.

No. 00–7564. Stephens v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied. Reported below: 15 S. W. 3d 278.

No. 00–7566. Winningham v. Jones, Warden. C. A. 11th
Cir. Certiorari denied.

No. 00–7567. Wyre v. Schneweiss et al. Ct. App. La., 1st
Cir. Certiorari denied.

No. 00–7574. Velez v. Lindsey, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–7577. Siegel v. Columbia/Pentagon City National
Orthopedic Hospital et al. C. A. 4th Cir. Certiorari denied.
Reported below: 211 F. 3d 1265.

No. 00–7578. Siegel v. Columbia/HCA Healthcare Corp.
et al. Sup. Ct. Va. Certiorari denied.

No. 00–7579. Smith v. Ohio. Ct. App. Ohio, Cuyahoga
County. Certiorari denied.

No. 00–7580. Richardson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 229 F. 3d 1145.

No. 00–7581. Spangler v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–7582. Shadden v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 234 F. 3d 29.

No. 00–7583. Swift v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 220 F. 3d 502.

No. 00–7586. Swift v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1356.

No. 00–7588. Yates v. Tadlock et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 226 F. 3d 643.

No. 00–7589. Wilson v. Oklahoma Department of Correc-
tions et al. C. A. 10th Cir. Certiorari denied. Reported
below: 232 F. 3d 903.
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No. 00–7590. Thomas v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7591. Tucker v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7593. Panichas v. Terhune, Director, California
Department of Corrections. C. A. 9th Cir. Certiorari
denied.

No. 00–7596. Castro v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 234 F. 3d 29.

No. 00–7597. Cabberiza v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 217 F. 3d 1329.

No. 00–7598. Shoemake v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 00–7599. Raymer v. United States. C. A. 7th Cir.
Certiorari denied.

No. 00–7600. Sonds v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 199 F. 3d 1324.

No. 00–7601. Romo v. Oklahoma Department of Correc-
tions et al. C. A. 10th Cir. Certiorari denied. Reported
below: 216 F. 3d 1202.

No. 00–7602. Flemmi v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 78.

No. 00–7604. Falk v. Wisconsin. Ct. App. Wis. Certiorari
denied. Reported below: 238 Wis. 2d 93, 617 N. W. 2d 676.

No. 00–7606. Harris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 225 F. 3d 656.

No. 00–7607. Herd v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1231.

No. 00–7609. Hopkins v. Dormire, Superintendent, Jef-
ferson City Correctional Center, et al. C. A. 8th Cir.
Certiorari denied.
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No. 00–7610. Hett v. Young et al. C. A. 11th Cir. Certio-
rari denied.

No. 00–7611. Fink v. California et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 00–7612. Grubb v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 221 F. 3d 1353.

No. 00–7614. Silva v. Williams, Warden, et al. C. A. 10th
Cir. Certiorari denied.

No. 00–7615. Rhodes v. Newland, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 229 F. 3d 1158.

No. 00–7616. Shayesteh v. City of South Salt Lake.
C. A. 10th Cir. Certiorari denied. Reported below: 217 F. 3d
1281.

No. 00–7617. Romero v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7618. Flores-Vasquez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 188 F. 3d 515.

No. 00–7619. Wetendorf v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied.

No. 00–7622. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 232 F. 3d 892.

No. 00–7624. Woodson v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–7627. Morrow v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 21 S. W. 3d 819.

No. 00–7636. Jackson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–7637. Best v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 230 F. 3d 1354.

No. 00–7640. Moore v. New York State Office of Mental
Health. App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari
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denied. Reported below: 270 App. Div. 2d 677, 705 N. Y. S. 2d
700.

No. 00–7643. Barash v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 229 F. 3d 1150.

No. 00–7644. Maldonado v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 215 F. 3d 1046.

No. 00–7645. Lindsey v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 244 F. 3d 135.

No. 00–7654. Perry v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–7656. McKenzie v. Ashcroft, Attorney General.
C. A. 9th Cir. Certiorari denied. Reported below: 238 F. 3d 430.

No. 00–7666. Oliver v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 00–7667. Story v. DaimlerChrysler Corp. et al.
C. A. 7th Cir. Certiorari denied. Reported below: 221 F. 3d
1339.

No. 00–7669. Osterback v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 228 F. 3d 414.

No. 00–7672. Rubenzer v. Litscher, Secretary, Wiscon-
sin Department of Corrections. C. A. 7th Cir. Certiorari
denied.

No. 00–7674. Tweed v. Moore, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari
denied. Reported below: 229 F. 3d 1167.

No. 00–7677. Daveggio v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 238 F. 3d 432.

No. 00–7678. Collins v. Burger, Superintendent, Mt.
Pleasant Correctional Facility. C. A. 8th Cir. Certiorari
denied. Reported below: 230 F. 3d 1362.

No. 00–7679. Castillo-Flores v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 238 F. 3d 431.
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No. 00–7680. Cerrano-Delgado v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 238 F. 3d 431.

No. 00–7682. Kahl v. McLaughlin et al. C. A. 4th Cir.
Certiorari denied. Reported below: 225 F. 3d 654.

No. 00–7683. Mayfield v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 221 F. 3d 1340.

No. 00–7685. Alanis, aka Alaniz v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 234 F. 3d 705.

No. 00–7689. Wilson v. Schomig, Warden. C. A. 7th Cir.
Certiorari denied.

No. 00–7690. Samuelson v. Idaho. Ct. App. Idaho. Certio-
rari denied.

No. 00–7693. LaBlanche v. Halter, Acting Commissioner
of Social Security. C. A. 5th Cir. Certiorari denied.

No. 00–7695. Adams v. Iowa. Ct. App. Iowa. Certiorari
denied.

No. 00–7696. Andrews v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 221 F. 3d 1356.

No. 00–7697. Reyes-Maro v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 238 F. 3d 433.

No. 00–7698. Robles-Nunez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 234 F. 3d 705.

No. 00–7705. Miller v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 224 F. 3d 247.

No. 00–7707. Neal v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 00–7708. Villavicencio v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 238 F. 3d 433.

No. 00–7715. Jones v. Ylst, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 00–7716. Macon v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 234 F. 3d 1266.
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No. 00–7720. Wesela v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 223 F. 3d 656.

No. 00–7721. Tokich v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied. Reported below: 314 Ill. App. 3d 1070, 734
N. E. 2d 117.

No. 00–7722. Valdovino-Torres v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–7723. Thompson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 232 F. 3d 903.

No. 00–7724. Ugarte-Castro v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 230 F. 3d 1347.

No. 00–7726. Cormier v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 220 F. 3d 1103.

No. 00–7727. Ramon Diaz v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 238 F. 3d 432.

No. 00–7730. Juvenile v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 228 F. 3d 987.

No. 00–7731. Wykle v. West Virginia. Sup. Ct. App. W. Va.
Certiorari denied. Reported below: 208 W. Va. 369, 540 S. E.
2d 586.

No. 00–7735. Rojas-Rodriguez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 242 F. 3d 385.

No. 00–7736. Sarabia-Villanta v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 234 F. 3d 706.

No. 00–7737. Little v. Massachusetts Department of
Correction et al. C. A. 1st Cir. Certiorari denied.

No. 00–7738. Wildcat v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 242 F. 3d 385.

No. 00–7740. Clark v. Witek, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 00–7741. Finley v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied. Reported below: 312 Ill. App. 3d 892, 728
N. E. 2d 101.
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No. 00–7742. Brown v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1360.

No. 00–7744. Pereira-Munoz v. United States. C. A. 8th
Cir. Certiorari denied.

No. 00–7746. Muldoon v. Social Security Administration.
C. A. 1st Cir. Certiorari denied. Reported below: 229 F. 3d
1133.

No. 00–7747. Pallone v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 236 Wis. 2d 162, 613 N. W. 2d 568.

No. 00–7749. Mason v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 211 F. 3d 1065.

No. 00–7755. Sowell v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 232 F. 3d 903.

No. 00–7756. Pazzi Salas v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 242 F. 3d 383.

No. 00–7757. Holmes v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 229 F. 3d 782.

No. 00–7758. Alfredo Figueroa v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 221 F. 3d 1353.

No. 00–7765. Goldman v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 228 F. 3d 942.

No. 00–7766. Garcia v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 234 F. 3d 28.

No. 00–7770. Falkner v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 223 F. 3d 756.

No. 00–7771. Guerrero, aka Melendez Perez v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 244
F. 3d 134.

No. 00–7772. Galvan-Meneses v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 238 F. 3d 432.

No. 00–7773. Haskin, aka Haskins v. United States. C. A.
2d Cir. Certiorari denied. Reported below: 228 F. 3d 151.
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No. 00–7774. Febo v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 234 F. 3d 711.

No. 00–7775. Gaither v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 229 F. 3d 1144.

No. 00–7776. Gomez-Alvarez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 234 F. 3d 30.

No. 00–7784. Musso v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 242 F. 3d 368.

No. 00–7791. Brown v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 139 N. C. App. 207, 536 S. E.
2d 865.

No. 00–7793. O’Haver v. Georgia Department of Family
and Child Services. Ct. App. Ga. Certiorari denied. Re-
ported below: 243 Ga. App. 1, 530 S. E. 2d 261.

No. 00–7797. Behr v. Ramsey, Sheriff, Kane County, Illi-
nois, et al. C. A. 7th Cir. Certiorari denied. Reported below:
230 F. 3d 268.

No. 00–7799. Kadonsky v. United States et al. C. A. 5th
Cir. Certiorari denied. Reported below: 216 F. 3d 499.

No. 00–7800. Medina-Eusebio v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 238 F. 3d 432.

No. 00–7804. Smith v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 300.

No. 00–7808. Swann v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 151 F. 3d 1031.

No. 00–7809. Rice v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 00–7810. Muse v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 00–7815. J. M. v. Illinois. App. Ct. Ill., 4th Dist. Cer-
tiorari denied.
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No. 00–7816. Magallon-Jimenez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 219 F. 3d 1109.

No. 00–7819. Doggett v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 230 F. 3d 160.

No. 00–7823. Dalton v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 134 N. C. App. 499, 526 S. E.
2d 510.

No. 00–7824. Chacon v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 242 F. 3d 383.

No. 00–7825. Crittendon v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 232 F. 3d 890.

No. 00–7827. White v. Moore, Superintendent, Western
Missouri Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 00–7833. Atkin v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–7834. Jones v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 00–7836. Smith v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–7840. Bramson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 225 F. 3d 655.

No. 00–7845. Doisey v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 138 N. C. App. 620, 532 S. E.
2d 240.

No. 00–7847. Page-Bey v. United States. C. A. 8th Cir.
Certiorari denied.

No. 00–7853. Davenport v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–7854. Kaminski v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 229 F. 3d 1136.

No. 00–7857. Gomez Salazar v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 235 F. 3d 1342.
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No. 00–7859. Lampkin v. United States. C. A. 3d Cir.
Certiorari denied.

No. 00–7860. Russell v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 225 F. 3d 660.

No. 00–7861. Baker v. Moore, Secretary, Florida Depart-
ment of Corrections. Sup. Ct. Fla. Certiorari denied. Re-
ported below: 779 So. 2d 269.

No. 00–7865. Po Chieng Ma v. United States. C. A. 2d
Cir. Certiorari denied.

No. 00–7867. Starr v. Mitchell, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 234 F. 3d 1270.

No. 00–7870. Gibson v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 841.

No. 00–7871. Sands v. Florida. Dist. Ct. App. Fla., 5th Dist.
Certiorari denied. Reported below: 753 So. 2d 630.

No. 00–7874. Davage v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 841.

No. 00–7876. Carrillo v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–7880. Mosquera-Olave, aka Rodriguez Santos,
aka Santos Rodriguez v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 235 F. 3d 1341.

No. 00–7882. Amarille v. Office of Personnel Manage-
ment; and

No. 00–7883. Danao v. Office of Personnel Management.
C. A. Fed. Cir. Certiorari denied. Reported below: 243 F. 3d
554.

No. 00–7889. Baker v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied. Reported below: 775 So. 2d 294.

No. 00–7890. Bastidas-Nunez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 235 F. 3d 1342.

No. 00–7891. Williams v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 194 F. 3d 100.
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No. 00–7893. Adams v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 238 F. 3d 431.

No. 00–7904. Bailey v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1150.

No. 00–7906. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 00–7921. Robinson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 238 F. 3d 431.

No. 00–7922. Shuler v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 842.

No. 00–7927. Stevens v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 223 F. 3d 239.

No. 00–7930. Ventura v. United States. C. A. 9th Cir.
Certiorari denied.

No. 00–7931. Edmisten v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 208 F. 3d 693.

No. 00–7932. Cox v. Benik, Warden. C. A. 7th Cir. Certio-
rari denied.

No. 00–7933. Easter v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–7942. Duckett v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 230 F. 3d 1354.

No. 00–7953. Garcia-Martinez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 228 F. 3d 956.

No. 00–7954. Boers et ux. v. United States. C. A. Fed.
Cir. Certiorari denied. Reported below: 243 F. 3d 561.

No. 00–7957. Thornton v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 234 F. 3d 1271.

No. 00–7962. Antonio Alvarez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 214 F. 3d 1350.

No. 00–7964. Rudd v. United States District Court for
the District of Columbia. C. A. D. C. Cir. Certiorari denied.
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No. 00–7965. Wolfram v. Principi, Secretary of Veterans
Affairs, et al. C. A. 2d Cir. Certiorari denied. Reported
below: 216 F. 3d 1074.

No. 00–7975. Fisher v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 749 A. 2d 710.

No. 00–7976. Garza-Sanchez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 217 F. 3d 806.

No. 00–7982. Sims v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 234 F. 3d 1271.

No. 00–7984. Ridenour v. Davis et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1153.

No. 00–7988. Montes v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 235 F. 3d 1343.

No. 00–7989. Dotson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 242 F. 3d 391.

No. 00–7990. Clark v. Brooks, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 230 F. 3d 1357.

No. 00–7991. Chavers v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 235 F. 3d 1345.

No. 00–7992. Castro v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 237 F. 3d 630.

No. 00–7995. Diamond v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 234 F. 3d 709.

No. 00–7999. Sims v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 242 F. 3d 372.

No. 00–8003. Sorochkin v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 238 F. 3d 433.

No. 00–8008. Romero v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–8016. Beck v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 242 F. 3d 372.

No. 00–8020. Harris v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 246 F. 3d 677.
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No. 00–8024. Davis v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 226 F. 3d 346.

No. 00–8028. Daly v. United States. C. A. 2d Cir. Certio-
rari denied.

No. 00–8029. Calloway v. United States. C. A. 6th Cir.
Certiorari denied.

No. 00–8031. Frazier, aka Moore v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 242 F. 3d 372.

No. 00–8032. Guerrero-Cruz v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 203 F. 3d 833.

No. 00–8034. Hannibal v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 235 F. 3d 1343.

No. 00–8035. Hernandez-Fausto v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 235 F. 3d 1342.

No. 00–8042. Chapman v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 225 F. 3d 664.

No. 00–8046. Selby v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 232 F. 3d 892.

No. 00–8053. Eaton v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1165.

No. 00–8054. Coleman v. United States. C. A. 1st Cir.
Certiorari denied.

No. 00–8064. Chavez-Ibarra v. United States; Morales-
Barcenas v. United States; Ibarra-Vega v. United States;
Sequeira-Rueda v. United States ; and Maldonado-
Fernandez v. United States. C. A. 5th Cir. Certiorari de-
nied. Reported below: 235 F. 3d 1342.

No. 00–8066. Eads v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 00–8071. Mitchell v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 232 F. 3d 891.

No. 00–8072. Villaneuva Monroy v. United States. C. A.
8th Cir. Certiorari denied. Reported below: 223 F. 3d 797.
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No. 00–8077. Keith v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 784.

No. 00–8079. Reyes-Aguilar et al. v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 235 F. 3d
1341.

No. 00–8081. Miller v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 232 F. 3d 891.

No. 00–8083. Paz-Sevilla v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 235 F. 3d 1341.

No. 00–8085. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 00–8086. Braun v. Powell, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 227 F. 3d 908.

No. 00–8088. Wilkerson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 208 F. 3d 794.

No. 00–8089. Clarke v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 227 F. 3d 874.

No. 00–8093. Calderon-Ramirez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 235 F. 3d 1342.

No. 00–8099. Olvera-Chavarin v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 232 F. 3d 898.

No. 00–8100. Medina-Gonzalez v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 235 F. 3d 1342.

No. 00–8102. Matteson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 242 F. 3d 384.

No. 00–8105. Lawal v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 231 F. 3d 1045.

No. 00–8122. Black v. Wisconsin. Ct. App. Wis. Certiorari
denied. Reported below: 238 Wis. 2d 203, 617 N. W. 2d 210.

No. 00–8123. Burress v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 230 F. 3d 1354.

No. 00–8126. Bratcher v. Bogan, Warden, et al. C. A.
5th Cir. Certiorari denied. Reported below: 232 F. 3d 210.
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No. 00–8130. Guerrero v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 235 F. 3d 1342.

No. 00–8135. Flores-Iglesias v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 235 F. 3d 1342.

No. 00–8143. Claborn v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–8164. Parker v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 234 F. 3d 1270.

No. 00–249. Atlantic Richfield Co. et al. v. Union Oil
Company of California. C. A. Fed. Cir. Motions of American
Petroleum Institute et al., Dennis Kucinich et al., and General
Motors Corp. for leave to file briefs as amici curiae granted.
Certiorari denied. Reported below: 208 F. 3d 989.

No. 00–482. International Business Machines Corp. v.
United States. C. A. Fed. Cir. Certiorari denied. Justice
Stevens took no part in the consideration or decision of this
petition. Reported below: 201 F. 3d 1367.

No. 00–593. Public Service Commission of Utah et al. v.
Qwest Communications International Inc. et al. C. A.
10th Cir. Certiorari denied. Justice O’Connor took no part in
the consideration or decision of this petition. Reported below:
216 F. 3d 929.

No. 00–623. Time Warner Entertainment Co., L. P. v.
Federal Communications Commission et al. C. A. D. C. Cir.
Certiorari denied. Justice O’Connor took no part in the consid-
eration or decision of this petition. Reported below: 211 F. 3d
1313.

No. 00–1087. McManus v. MCI Communications Corp. et
al. Ct. App. D. C. Certiorari denied. Justice O’Connor took
no part in the consideration or decision of this petition. Reported
below: 748 A. 2d 949.

No. 00–1002. Alabama v. Sneed. Sup. Ct. Ala. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 783 So. 2d 863.

No. 00–1023. Halbman v. St. Louis County et al. C. A.
8th Cir. Motion of individual respondents to substitute Elaine
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Otzenberger in place of Ritamarie Otzenberger, deceased,
granted. Certiorari denied. Reported below: 222 F. 3d 488.

No. 00–1141. Dvorak v. United States. C. A. 4th Cir. Mo-
tion of petitioner for leave to file a portion of the appendix under
seal granted. Certiorari denied. Reported below: 232 F. 3d 890.

No. 00–6479. Durden v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

Justice Souter, with whom Justice Breyer joins,
dissenting.

Two Terms ago this Court denied certiorari in Riggs v. Cali-
fornia, 525 U. S. 1114 (1999). The issue was an Eighth Amend-
ment challenge to California’s statutory scheme that allows a
petty theft (normally a misdemeanor) to be counted as a third
felony for purposes of a three-strikes law, resulting in a sentence
of 25 years to life. Id., at 1115. This case raises the same issue;
the value of the goods taken was $43. Pet. for Cert. 8.
Justice Breyer dissented from the denial of certiorari in

Riggs, while Justice Stevens filed an opinion respecting the
denial, in which Justice Ginsburg and I joined. A principal
reason that the three of us were led to concur in the denial of
review was the expectation that rulings by other courts on chal-
lenges to the California scheme would be valuable to us in any
examination of the issue we might ultimately give it. I no longer
think this a sufficient reason to postpone what I assume will
inevitably be a decision at some point to examine the matter.

Two years after Riggs, the Supreme Court of California has
not taken up the issue, and petitioner (like Riggs) seeks review
of an intermediate appellate court decision. We are advised that
Federal District Courts have uniformly denied relief to California
petitioners like this one. See Wallace v. Castro, No. C 99–2270
CRB (PR), 2000 WL 1262662 (ND Cal., Aug. 30, 2000); Gamble v.
Pliler, No. C 99–2133 WHA (PR), 2000 WL 126125 (ND Cal., Jan.
31, 2000). While it is not apparent (save in one instance) why
the Ninth Circuit has not considered the issue, my inclination to
wait until it has done so is checked by two considerations: the
potential for disagreement over application of the habeas corpus
review standards of Teague v. Lane, 489 U. S. 288 (1989), and the
Antiterrorism and Effective Death Penalty Act of 1996, Pub. L.
104–132, § 101 et seq., 110 Stat. 1214, as amended, were we to
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take up this question in the federal habeas context; and the uncon-
troverted representation of petitioner’s counsel that some 319 Cal-
ifornia prisoners are now serving sentences of 25 years to life for
what would otherwise be misdemeanor theft under the Califor-
nia scheme.

On these facts, I would wait no longer. The issue is serious,
the state courts have had adequate opportunity to consider it,
and the stakes are substantial. I respectfully dissent from denial
of the petition for certiorari.

No. 00–7910. Enigwe v. United States. C. A. 3d Cir. Cer-
tiorari before judgment denied.

Rehearing Denied

No. 99–8356. Gann v. Alabama Department of Correc-
tions et al., 529 U. S. 1090;

No. 99–8525. Steadman v. United States, 529 U. S. 1076;
No. 99–9778. Gyadu v. Connecticut Workers’ Compensa-

tion Commission, ante, p. 844;
No. 99–9868. Chambers v. Welborn, Warden, ante, p. 848;
No. 99–10014. Fernandez v. United States, ante, p. 856;
No. 99–10179. Gibson v. Pruitt, Warden, et al., ante,

p. 865;
No. 00–630. Telfair v. First Union Mortgage Corp.,

ante, p. 1073;
No. 00–678. Polyak v. Burson et al., ante, p. 1074;
No. 00–697. Turner v. Warner Brothers Studio et al.,

ante, p. 1075;
No. 00–731. Bonton v. Merit Systems Protection Board

et al., ante, p. 1052;
No. 00–5059. Sias v. LeBlanc, Warden, ante, p. 884;
No. 00–5060. In re Reyna, ante, p. 810;
No. 00–5160. Camilo Bravo v. United States, ante, p. 994;
No. 00–5336. Florez v. United States, ante, p. 898;
No. 00–5461. Childs v. Suthers, Executive Director,

Colorado Department of Corrections, et al., ante, p. 905;
No. 00–5508. Baker v. United States, ante, p. 907;
No. 00–5668. Marin v. Johnson, Director, Texas Depart-

ment of Criminal Justice, Institutional Division, ante,
p. 912;

No. 00–5781. Evans v. Price, ante, p. 961;
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No. 00–5838. Headrick v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division,
ante, p. 963;

No. 00–5844. Jackson v. United States, ante, p. 1016;
No. 00–5880. Bolden v. Village of Bellwood, ante, p. 964;
No. 00–5907. Moody v. Okorie, ante, p. 965;
No. 00–5982. Brakeall v. Gurucharri et al., ante, p. 1016;
No. 00–6046. Roblyer v. Pennsylvania, ante, p. 981;
No. 00–6080. Bennett v. Lake Havasu City, Arizona, et

al., ante, p. 995;
No. 00–6084. Birdwell v. Johnson, Director, Texas De-

partment of Criminal Justice, Institutional Division,
ante, p. 995;

No. 00–6193. Bravo v. Florida Department of Correc-
tions et al., ante, p. 1016;

No. 00–6243. McCauley v. Cook’s Pest Control, Inc., et
al., ante, p. 1017;

No. 00–6349. Love v. Tessmer, Warden, ante, p. 1038;
No. 00–6359. Reynolds v. Angelone, Director, Virginia

Department of Corrections, ante, p. 998;
No. 00–6389. Spivey v. Head, Warden, ante, p. 1053;
No. 00–6418. Wilson v. Phillips, Warden, ante, p. 1039;
No. 00–6458. De Spenza v. Cambra, Warden, et al., ante,

p. 1053;
No. 00–6476. Lloyd v. Moore, Secretary, Florida Depart-

ment of Corrections, et al., ante, p. 1053;
No. 00–6477. Lee v. District of Columbia, ante, p. 1054;
No. 00–6484. Smith v. United States, ante, p. 999;
No. 00–6494. Byrd v. Collins, Warden, ante, p. 1082;
No. 00–6527. Thompson v. Branches-Domestic Violence

Shelter of Huntington, West Virginia, Inc., et al., ante,
p. 1055;

No. 00–6541. Hobby v. District of Columbia Public
Schools, ante, p. 1022;

No. 00–6657. Simpkins v. United States, ante, p. 1024;
No. 00–6690. Manley v. Maricopa County Sheriff’s Of-

fice et al., ante, p. 1085;
No. 00–6753. Harrison v. Department of the Interior

et al., ante, p. 1056;
No. 00–6837. Crawford v. United States, ante, p. 1042;
No. 00–6852. Fields v. Tyson Foods et al., ante, p. 1089;
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No. 00–6948. Ayers v. Sparkman, Warden, et al., ante,
p. 1092;

No. 00–6997. Taylor v. United States, ante, p. 1057;
No. 00–7030. Abe v. Michigan Department of Consumer

and Industry Services, ante, p. 1094; and
No. 00–7123. Rhudy v. United States, ante, p. 1097. Peti-

tions for rehearing denied.

No. 99–10045. In re Perry, ante, p. 808; and
No. 00–6343. Alvarado, aka Dykes v. United States, ante,

p. 998. Motions for leave to file petitions for rehearing denied.

No. 00–520. Dunlap v. Michigan et al., ante, p. 1036. Mo-
tion of petitioner for leave to proceed further herein in forma
pauperis granted. Petition for rehearing denied.

No. 00–6491. Young v. Carey, Warden, ante, p. 1059. Peti-
tion for rehearing denied. Justice Breyer took no part in the
consideration or decision of this petition.

February 26, 2001

Certiorari Granted—Vacated and Remanded

No. 00–1022. Interactive Flight Technologies, Inc. v.
Swissair Swiss Air Transport Co. et al. C. A. 9th Cir.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Green Tree Financial Corp.-Ala. v.
Randolph, ante, p. 79.

Certiorari Dismissed

No. 00–7929. Watkis v. American National Insurance Co.
C. A. 11th Cir. Motion of petitioner for leave to proceed in forma
pauperis denied, and certiorari dismissed. See this Court’s
Rule 39.8.

No. 00–8257. Ganey v. North Carolina. Sup. Ct. N. C.
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court’s Rule 39.8. As
petitioner has repeatedly abused this Court’s process, the Clerk
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule
38(a) is paid and the petition is submitted in compliance with Rule
33.1. See Martin v. District of Columbia Court of Appeals, 506
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U. S. 1 (1992) (per curiam). Justice Stevens dissents. See
id., at 4, and cases cited therein.

Miscellaneous Orders

No. 00A616. Cordero v. United States. Application for
bail, addressed to Justice Ginsburg and referred to the Court,
denied.

No. D–2250. In re Disbarment of Dean. Herbert Wm.
Dean, Jr., of Pinole, Cal., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–2251. In re Disbarment of Barrett. Dennis Mi-
chael Barrett, of Murfreesboro, Tenn., is suspended from the prac-
tice of law in this Court, and a rule will issue, returnable within
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. D–2252. In re Disbarment of McGee. Paul McGee, of
Atlanta, Ga., is suspended from the practice of law in this Court,
and a rule will issue, returnable within 40 days, requiring him to
show cause why he should not be disbarred from the practice of
law in this Court.

No. D–2253. In re Disbarment of Siegfried. Stephen D.
Siegfried, of Hampton Bays, N. Y., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. 00M65. You Zhong Peng v. United States;
No. 00M66. Duson v. City of San Diego, California,

et al.;
No. 00M67. Carlson v. Barnes; and
No. 00M69. Salemo v. United States. Motions to direct the

Clerk to file petitions for writs of certiorari out of time denied.

No. 00–347. The Wharf (Holdings) Ltd. et al. v. United
International Holdings, Inc., et al. C. A. 10th Cir. [Cer-
tiorari granted, ante, p. 978.] Motion of the Acting Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae
and for divided argument granted.
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No. 00–767. Immigration and Naturalization Service v.
St. Cyr. C. A. 2d Cir. [Certiorari granted, ante, p. 1107.] Mo-
tion of the Acting Solicitor General to dispense with printing the
joint appendix granted.

No. 00–1011. Calcano-Martinez et al. v. Immigration and
Naturalization Service. C. A. 2d Cir. [Certiorari granted,
ante, p. 1108.] Motion of the Acting Solicitor General to dispense
with printing the joint appendix granted.

No. 00–7621. In re Workman; and
No. 00–8259. In re Horsley. Petitions for writs of habeas

corpus denied.

No. 00–8212. In re Bennett. Petition for writ of manda-
mus denied.

Certiorari Granted

No. 00–568. New York et al. v. Federal Energy Regula-
tory Commission et al.; and

No. 00–809. Enron Power Marketing, Inc. v. Federal
Energy Regulatory Commission et al. C. A. D. C. Cir.
Certiorari in No. 00–568 granted limited to Question 1 presented
by the petition. Certiorari in No. 00–809 granted. Cases consol-
idated, and a total of one hour allotted for oral argument. Re-
ported below: 225 F. 3d 667.

No. 00–973. United States v. Vonn. C. A. 9th Cir. Motion
of respondent for leave to proceed in forma pauperis granted.
Certiorari granted. Reported below: 224 F. 3d 1152.

No. 00–6567. Dusenbery v. United States. C. A. 6th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted limited to Question 1 presented by
the petition. Reported below: 223 F. 3d 422.

No. 00–6933. Lee v. Kemna, Superintendent, Crossroads
Correctional Center. C. A. 8th Cir. Motion of petitioner for
leave to proceed in forma pauperis granted. Certiorari granted.
Reported below: 213 F. 3d 1037.

Certiorari Denied
No. 99–243. Zimmerman v. Oregon Department of Jus-

tice. C. A. 9th Cir. Certiorari denied. Reported below: 170
F. 3d 1169.
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No. 99–390. Paulk v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 187 F. 3d 637.

No. 99–424. Brown et al. v. North Carolina Division of
Motor Vehicles. C. A. 4th Cir. Certiorari denied. Reported
below: 166 F. 3d 698.

No. 99–940. DeBose et al. v. Nebraska et al. C. A. 8th
Cir. Certiorari denied. Reported below: 207 F. 3d 1020.

No. 99–1417. California Department of Motor Vehicles
v. Dare et al., Individually and on Behalf of Others Simi-
larly Situated. C. A. 9th Cir. Certiorari denied. Reported
below: 191 F. 3d 1167.

No. 99–2077. United States v. Board of Governors of
State Colleges and Universities for Northeastern Illi-
nois University et al. C. A. 7th Cir. Certiorari denied. Re-
ported below: 207 F. 3d 945.

No. 00–7. Stevens v. Illinois Department of Transporta-
tion. C. A. 7th Cir. Certiorari denied. Reported below: 210
F. 3d 732.

No. 00–127. Semiconductor Energy Laboratory Co., Ltd.
v. Samsung Electronics Co., Ltd., et al.; and

No. 00–138. Samsung Electronics Co., Ltd., et al. v. Semi-
conductor Energy Laboratory Co., Ltd. C. A. Fed. Cir.
Certiorari denied. Reported below: 204 F. 3d 1368.

No. 00–156. Production Credit Association of Eastern
New Mexico v. Taxation and Revenue Department of New
Mexico. Ct. App. N. M. Certiorari denied. Reported below:
128 N. M. 799, 999 P. 2d 1031.

No. 00–263. Neinast v. Texas et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 217 F. 3d 275.

No. 00–554. United States v. Snyder, Director, Illinois
Department of Corrections, et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 213 F. 3d 344.

No. 00–611. Walker v. Missouri Department of Correc-
tions. C. A. 8th Cir. Certiorari denied. Reported below: 213
F. 3d 1035.
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No. 00–660. Florida Sugar Marketing & Terminal Assn.,
Inc. v. United States. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 220 F. 3d 1331.

No. 00–798. Greenville Women’s Clinic et al. v. Bryant,
Commissioner, South Carolina Department of Health and
Environmental Control, et al. C. A. 4th Cir. Certiorari
denied. Reported below: 222 F. 3d 157.

No. 00–800. Board of Water, Light and Sinking Fund
Commissioners of the City of Dalton, Georgia v. Federal
Energy Regulatory Commission et al. C. A. D. C. Cir.
Certiorari denied. Reported below: 225 F. 3d 667.

No. 00–814. City of Long Beach v. Seung Chun Lim et
al.; and

No. 00–1043. Seung Chun Lim et al. v. City of Long
Beach. C. A. 9th Cir. Certiorari denied. Reported below: 217
F. 3d 1050.

No. 00–828. DuBose v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 00–829. Chris v. Tenet, Director of Central Intelli-
gence. C. A. 4th Cir. Certiorari denied. Reported below: 221
F. 3d 648.

No. 00–838. South Fork Band of the Te-Moak Tribe of
Western Shoshone Indians of Nevada et al. v. Sixth Judi-
cial District Court of Nevada et al. Sup. Ct. Nev. Certio-
rari denied. Reported below: 116 Nev. –––, 7 P. 3d 455.

No. 00–848. McNeil, Independent Executor and Repre-
sentative of the Estate of McNeil, Deceased v. Time In-
surance Co. C. A. 5th Cir. Certiorari denied. Reported
below: 205 F. 3d 179.

No. 00–876. Christo et al. v. Padgett. C. A. 11th Cir.
Certiorari denied. Reported below: 223 F. 3d 1324.

No. 00–1016. Allied Pilots Assn. et al. v. American Air-
lines, Inc. C. A. 5th Cir. Certiorari denied. Reported below:
228 F. 3d 574.

No. 00–1029. Braun v. Headley. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 131 Md. App. 588, 750 A. 2d 624.
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No. 00–1035. Minzer et al. v. Keegan et al. C. A. 2d Cir.
Certiorari denied. Reported below: 218 F. 3d 144.

No. 00–1036. Lucero v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 23 Cal. 4th 692, 3 P. 3d 248.

No. 00–1040. Surety Investment Recovery Services, Inc.
v. American Insurance Co. et al. Ct. App. Wash. Certiorari
denied. Reported below: 99 Wash. App. 1044.

No. 00–1044. Voskuil v. Environmental Health Center-
Dallas. C. A. 5th Cir. Certiorari denied. Reported below:
224 F. 3d 764.

No. 00–1046. Adams et al. v. American Eagle Marine,
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below:
220 F. 3d 659.

No. 00–1051. Coleman Co., Inc. v. Brown. C. A. 10th Cir.
Certiorari denied. Reported below: 220 F. 3d 1180.

No. 00–1053. Shega v. Lewis, D’Amato, Brisbois & Bis-
gaard et al. Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 00–1070. Chertkova v. Connecticut General Life In-
surance Co. C. A. 2d Cir. Certiorari denied. Reported
below: 210 F. 3d 354.

No. 00–1095. Pabst Brewing Co., Inc. v. Rosetto et al.
C. A. 7th Cir. Certiorari denied. Reported below: 217 F. 3d 539.

No. 00–1112. Key v. Henderson, Postmaster General.
C. A. 4th Cir. Certiorari denied. Reported below: 225 F. 3d 654.

No. 00–1118. Renzi et al. v. Connelly School of the Holy
Child, Inc. C. A. 4th Cir. Certiorari denied. Reported below:
224 F. 3d 283.

No. 00–1137. Mihn Van Bui v. Alarcon, Director, Cali-
fornia Department of Corrections. C. A. 9th Cir. Certio-
rari denied. Reported below: 234 F. 3d 1279.

No. 00–1186. Alvarez v. Boyd. C. A. 7th Cir. Certiorari
denied. Reported below: 225 F. 3d 820.

No. 00–1199. Rodriguez-Lopez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 232 F. 3d 898.
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No. 00–1203. Cassell v. Kurily et ux. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 230 F. 3d 1357.

No. 00–1213. Gould et ux. v. United States; and Holy-
well Corp. & Subsidiaries v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 229 F. 3d 1142.

No. 00–1243. Love v. Carter, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–6720. Berrio-Callejas v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 219 F. 3d 1.

No. 00–6900. King v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 213 F. 3d 633.

No. 00–6916. Schreiber v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 214 F. 3d 1351.

No. 00–6963. Evans v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–7136. Thomas v. Dahlberg, Acting Secretary of
the Army. C. A. 8th Cir. Certiorari denied. Reported below:
221 F. 3d 1344.

No. 00–7310. Ingram v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 779 So. 2d 1283.

No. 00–7326. Hunt v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 00–7620. Workman v. Bell, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 227 F. 3d 331.

No. 00–7625. Plantz v. Massie, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 216 F. 3d 1088.

No. 00–7626. McCoy v. Prunty, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–7628. Baker v. Corcoran, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 220 F. 3d 276.

No. 00–7630. Lockett v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 00–7631. Marsh v. Soares, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 223 F. 3d 1217.

No. 00–7633. Lynch v. New York. App. Div., Sup. Ct. N. Y.,
4th Jud. Dept. Certiorari denied. Reported below: 273 App.
Div. 2d 806, 708 N. Y. S. 2d 541.

No. 00–7634. McKibben v. Head, Warden. C. A. 11th Cir.
Certiorari denied.

No. 00–7638. Jennings-Jones v. Children’s Harbor, Inc.
C. A. 11th Cir. Certiorari denied. Reported below: 209 F. 3d
723.

No. 00–7641. Mackey v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 232 F. 3d 209.

No. 00–7646. Madsen v. California. Ct. App. Cal., 5th App.
Dist. Certiorari denied.

No. 00–7647. Johnson v. Choate et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 237 F. 3d 630.

No. 00–7650. Miller v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 776 So. 2d 396.

No. 00–7651. Perry v. Blackwell, Administrator, Edna
Mahan Correctional Facility for Women, et al. C. A. 3d
Cir. Certiorari denied.

No. 00–7652. James v. Hearvy et al. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–7653. Salinas Mestiza v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 00–7655. McCallup v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied.

No. 00–7658. Ziegler v. Michigan et al. C. A. 6th Cir.
Certiorari denied. Reported below: 230 F. 3d 1361.

No. 00–7659. Metzenbaum v. Mark Glassman, Inc., et al.
Ct. App. Ohio, Cuyahoga County. Certiorari denied.
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No. 00–7660. Taylor v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 00–7662. Sontag v. Mechling, Superintendent, State
Correctional Institution at Waynesburg. C. A. 3d Cir.
Certiorari denied.

No. 00–7663. Rodriguez v. Williams, Warden, et al.
C. A. 10th Cir. Certiorari denied.

No. 00–7664. Underwood v. Calderon, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–7665. White v. Smith, Warden. C. A. 11th Cir.
Certiorari denied.

No. 00–7668. Sutton v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied.

No. 00–7670. Willis v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7671. Webb v. Williams, Warden, et al. C. A. 10th
Cir. Certiorari denied.

No. 00–7673. Twyman v. King County, Washington, et al.
C. A. 9th Cir. Certiorari denied.

No. 00–7675. Thompson v. Okanagan House, Inc., et al.
Ct. App. Wash. Certiorari denied. Reported below: 100 Wash.
App. 1002.

No. 00–7681. Stone v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 00–7684. Adams v. LeMaster, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 223 F. 3d 1177.

No. 00–7686. Jackson v. Hargett, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 221 F. 3d 1352.

No. 00–7687. Sims v. Illinois. Sup. Ct. Ill. Certiorari de-
nied. Reported below: 192 Ill. 2d 592, 736 N. E. 2d 1048.

No. 00–7691. Coddington v. California. Sup. Ct. Cal.
Certiorari denied. Reported below: 23 Cal. 4th 529, 2 P. 3d 1081.
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No. 00–7694. Smith v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 21 S. W. 3d 830.

No. 00–7700. Bunnich v. Stegall, Warden. C. A. 6th Cir.
Certiorari denied.

No. 00–7701. Bryant v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 00–7702. Lee v. Williams, Warden, et al. C. A. 10th
Cir. Certiorari denied.

No. 00–7703. Diaz v. Williams, Warden, et al. C. A. 10th
Cir. Certiorari denied.

No. 00–7704. Metheny et al. v. Hammonds. C. A. 11th Cir.
Certiorari denied. Reported below: 216 F. 3d 1307.

No. 00–7709. Vaughn v. Kemna, Superintendent, Cross-
roads Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 00–7725. Davis v. Halter, Acting Commissioner of So-
cial Security. C. A. 5th Cir. Certiorari denied. Reported
below: 234 F. 3d 706.

No. 00–7748. Tipp v. AmSouth Bank, N. A. C. A. 11th Cir.
Certiorari denied. Reported below: 229 F. 3d 1166.

No. 00–7750. Lasiter v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7754. Martinez v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7760. Al-Din, aka Parker v. Luebbers, Superin-
tendent, Potosi Correctional Center, et al. C. A. 8th Cir.
Certiorari denied.

No. 00–7762. Frank v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 769 So. 2d 1219.

No. 00–7764. Gissendaner v. Georgia. Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 272 Ga. 704, 532 S. E. 2d 677.



531ORD Unit: $PT2 [04-26-02 17:08:05] PGT: ORDBV (Bound Volume)

1197ORDERS

February 26, 2001531 U. S.

No. 00–7778. Shafer v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7780. Richards v. Virginia. Sup. Ct. Va. Certio-
rari denied.

No. 00–7781. Richardson v. Albertson’s, Inc., et al.
C. A. 10th Cir. Certiorari denied. Reported below: 229 F. 3d
1164.

No. 00–7788. Pace v. Dukes, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 00–7792. Voss v. Mills, Warden. C. A. 6th Cir. Certio-
rari denied.

No. 00–7795. Ruffin v. Monroe et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 228 F. 3d 414.

No. 00–7805. In re Pierce. C. A. 3d Cir. Certiorari denied.

No. 00–7811. O’Neill v. Department of Housing and
Urban Development. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 220 F. 3d 1354.

No. 00–7817. Jefferson v. Cambra, Warden. C. A. 9th Cir.
Certiorari denied.

No. 00–7818. Lucey v. Moore, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 00–7821. Ducker v. Tennessee. Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: 27 S. W. 3d 889.

No. 00–7832. Foster v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1196.

No. 00–7838. Irvin v. Michigan Parole Board et al. C. A.
6th Cir. Certiorari denied. Reported below: 221 F. 3d 1334.

No. 00–7846. Burr v. Goord, Commissioner, New York
State Department of Correctional Services. App. Div.,
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Reported
below: 274 App. Div. 2d 980, 715 N. Y. S. 2d 205.

No. 00–7869. Golden v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
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No. 00–7875. Durbin v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 00–7879. Berry v. Folsom State Prison et al. C. A.
9th Cir. Certiorari denied.

No. 00–7888. Brown v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 234 F. 3d 709.

No. 00–7896. Archuleta v. Williams, Warden, et al.
C. A. 10th Cir. Certiorari denied.

No. 00–7897. Albert v. Williams, Warden, et al. C. A.
10th Cir. Certiorari denied.

No. 00–7900. Alves v. United Services Automobile Assn.
et al. Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 00–7908. Rahman v. Pease et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 229 F. 3d 1135.

No. 00–7919. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 217 F. 3d 842.

No. 00–7936. Jones v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 203 F. 3d 821.

No. 00–7940. Clifford v. Tice et al. C. A. 8th Cir. Certio-
rari denied.

No. 00–7947. Dew v. Clarke, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 242 F. 3d 381.

No. 00–7966. Wilson v. Johnson, Civil Commitment Refer-
ral Coordinator, Minnesota Department of Corrections.
Ct. App. Minn. Certiorari denied.

No. 00–7969. Sueing v. Michigan Department of Correc-
tions. Ct. App. Mich. Certiorari denied.

No. 00–7974. Muhannad v. Federal Bureau of Prisons.
C. A. D. C. Cir. Certiorari denied.

No. 00–7986. Nails v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.
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No. 00–7987. Nails v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 00–7994. Covillion v. Covillion. Sup. Jud. Ct. Me.
Certiorari denied.

No. 00–7997. Avnaim v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 211 F. 3d 1275.

No. 00–8018. Burr v. McGinnis, Superintendent, South-
port Correctional Facility. App. Div., Sup. Ct. N. Y., 3d Jud.
Dept. Certiorari denied. Reported below: 276 App. Div. 2d 951,
715 N. Y. S. 2d 920.

No. 00–8025. Dawson v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 00–8030. Choate v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 00–8040. Durflinger v. Ryder, Superintendent,
Monroe Correctional Complex. C. A. 9th Cir. Certiorari
denied.

No. 00–8047. Leslie v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 230 F. 3d 25.

No. 00–8074. Stephens v. Arkansas. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 342 Ark. 151, 28 S. W. 3d 260.

No. 00–8092. Duran v. Kirtland & Packard, LLP. Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 00–8103. Jaramillo-Ponce v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 235 F. 3d 1342.

No. 00–8107. Ball v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 00–8109. Quintana-Orosco v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 232 F. 3d 903.

No. 00–8110. Rutledge v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 230 F. 3d 1041.
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No. 00–8115. Maldonado v. Hill, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 243 F. 3d 548.

No. 00–8131. Fernandez-Martinez v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 235 F. 3d
1340.

No. 00–8132. Fuentes v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 235 F. 3d 1340.

No. 00–8134. Gordon v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 231 F. 3d 750.

No. 00–8137. Guerrero v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 235 F. 3d 1341.

No. 00–8139. Noel v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 231 F. 3d 833.

No. 00–8145. Cruz v. California. Ct. App. Cal., 1st App.
Dist. Certiorari denied.

No. 00–8160. Sheppard v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 219 F. 3d 766.

No. 00–8163. Vanatter v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 232 F. 3d 891.

No. 00–8165. Zamora-Hernandez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 222 F. 3d 1046.

No. 00–8166. Webb v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 219 F. 3d 1127.

No. 00–8168. Ross v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 225 F. 3d 665.

No. 00–8172. Dudley v. United States Sentencing Com-
mission et al. C. A. D. C. Cir. Certiorari denied.

No. 00–8176. Wilson v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–8180. Dodson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 225 F. 3d 655.

No. 00–8181. Hinton, aka Baldwin v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 222 F. 3d 664.
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No. 00–8182. Felici v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 208 F. 3d 667.

No. 00–8186. Hadden v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 841.

No. 00–8189. Feaster v. Beshears, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 208 F. 3d 208.

No. 00–8190. Horton v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 842.

No. 00–8195. Burnette v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 234 F. 3d 1270.

No. 00–8204. Calderon-Leal v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 237 F. 3d 636.

No. 00–8208. Curlee v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 229 F. 3d 1144.

No. 00–8211. Montague v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 234 F. 3d 1263.

No. 00–8213. Bastian v. Government of the Virgin Is-
lands. C. A. 3d Cir. Certiorari denied.

No. 00–8217. Mortimer v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 232 F. 3d 888.

No. 00–8220. Feliciano v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 228 F. 3d 413.

No. 00–8222. Isham v. Randle, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 226 F. 3d 691.

No. 00–8225. Francis v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 00–8229. Herrera v. United States. C. A. 2d Cir.
Certiorari denied.

No. 00–8230. Hatcher v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 203 F. 3d 823.

No. 00–8237. Green v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 232 F. 3d 891.
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No. 00–8238. Hicks v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 234 F. 3d 1270.

No. 00–8244. Flowers v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 213 F. 3d 302.

No. 00–8247. Holmes v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 225 F. 3d 660.

No. 00–8252. Harrell, aka Johnson, et al. v. United
States. C. A. 11th Cir. Certiorari denied. Reported below:
226 F. 3d 647.

No. 00–8253. Gonzales v. United States. C. A. 5th Cir.
Certiorari denied.

No. 00–8256. Hernandez v. United States. C. A. 11th Cir.
Certiorari denied.

No. 00–8263. Bragg v. Morgan, Warden. Sup. Ct. Ohio.
Certiorari denied. Reported below: 90 Ohio St. 3d 1479, 738
N. E. 2d 1253.

No. 00–8270. Holmes v. Conroy, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 225 F. 3d 654.

No. 00–8274. Richardson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 238 F. 3d 433.

No. 00–8279. Ganey v. Chester, Superintendent, Craven
Correctional Institution, et al. C. A. 4th Cir. Certiorari
denied. Reported below: 225 F. 3d 654.

No. 00–8289. Dolenz v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 229 F. 3d 1147.

No. 00–8291. Chaguala-Carrillo v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 234 F. 3d 710.

No. 00–8298. Canty v. Booker, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 221 F. 3d 1351.

No. 00–8299. Dabeit v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 231 F. 3d 979.

No. 00–8300. Sanchez-Avalos v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 242 F. 3d 385.



531ORD Unit: $PT2 [04-26-02 17:08:05] PGT: ORDBV (Bound Volume)

1203ORDERS

February 26, 2001531 U. S.

No. 00–8303. Harris v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 216 F. 3d 1072.

No. 00–8308. Harrison, aka Iorizzo v. United States.
C. A. 5th Cir. Certiorari denied.

No. 00–8309. Hart/Cross v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 230 F. 3d 1360.

No. 00–8311. Abraham v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 230 F. 3d 1349.

No. 00–8315. McClaren v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 229 F. 3d 1145.

No. 00–8320. Clark v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 00–8322. Lopez-Lopez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 230 F. 3d 1368.

No. 00–8324. McDonald v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 217 F. 3d 842.

No. 00–8334. Sambrano Villarreal v. United States.
C. A. 5th Cir. Certiorari denied.

No. 00–8335. Richardson v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 225 F. 3d 46.

No. 00–8336. Ramos Reyes v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 242 F. 3d 385.

No. 00–8338. Lopez v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 237 F. 3d 631.

No. 00–8354. Reyes-Romero v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 242 F. 3d 385.

No. 00–8357. Morris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 229 F. 3d 1145.

No. 00–8359. Lindsay v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 232 F. 3d 891.

No. 00–8396. Steele v. Moore, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
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February 26, 2001 531 U. S.

No. 00–8412. Gray v. Moore, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari
denied.

No. 00–1024. Gordon, Trustee v. Alcatel Contracting,
Inc. C. A. 11th Cir. Motion of National Association of Bank-
ruptcy Trustees for leave to file a brief as amicus curiae granted.
Certiorari denied. Reported below: 219 F. 3d 1279.

No. 00–6745. Chandler v. United States. C. A. 11th Cir.
Motion of petitioner for leave to amend petition for writ of certio-
rari granted. Motion of petitioner to defer consideration of peti-
tion for writ of certiorari denied. Certiorari denied. Reported
below: 218 F. 3d 1305.

Rehearing Denied

No. 00–640. McGuire et al. v. Rock County Board of
Supervisors et al., ante, p. 1073;

No. 00–695. Musser v. Salomon/Smith Barney, Inc., ante,
p. 1075;

No. 00–702. Judge v. Hatch et al., ante, p. 1075;
No. 00–706. Hogan Management Services v. Martino, dba

North Georgia Orthopaedics, ante, p. 1075;
No. 00–766. Judge v. Superior Court of California,

ante, p. 1077;
No. 00–5597. Rodriguez Reyna v. Stewart et al., ante,

p. 945;
No. 00–5693. Huff v. Luebbers, Superintendent, Potosi

Correctional Center, ante, p. 912;
No. 00–5758. Broseh v. Johnson, Director, Texas Depart-

ment of Criminal Justice, Institutional Division, ante,
p. 1081;

No. 00–6004. Jackson v. Ramsey County, ante, p. 967;
No. 00–6200. Leverton v. City of Houston Police De-

partment et al., ante, p. 1016;
No. 00–6683. Hawkins v. United States, ante, p. 1025;
No. 00–6779. Luria v. Luria, ante, p. 1056;
No. 00–6894. Washington v. Louisiana State Board of

Private Security Examiners, ante, p. 1090;
No. 00–6950. Banks v. Pizzingrilli, Secretary of the

Commonwealth of Pennsylvania, ante, p. 1092;
No. 00–6981. Littlejohn v. United States, ante, p. 1057;
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February 26, March 1, 2001531 U. S.

No. 00–7301. Denney v. Kansas, ante, p. 1130;
No. 00–7341. Tilli v. Department of Housing and Urban

Development et al., ante, p. 1130;
No. 00–7372. Ellis v. United States, ante, p. 1103; and
No. 00–7374. Norwood v. United States, ante, p. 1103. Pe-

titions for rehearing denied.

March 1, 2001
Miscellaneous Order

No. 00A746 (00–8727). McCarver v. North Carolina. Sup.
Ct. N. C. Application for stay of execution of sentence of death,
presented to The Chief Justice, and by him referred to the
Court, granted pending disposition of the petition for writ of cer-
tiorari. Should the petition for writ of certiorari be denied, this
stay shall terminate automatically. In the event the petition for
writ of certiorari is granted, the stay shall terminate upon the
issuance of the mandate of this Court.

Certiorari Denied

No. 00–8735 (00A755). Akers, by Lee, as Next Friend v.
Angelone, Director, Virginia Department of Corrections.
C. A. 4th Cir. Application for stay of execution of sentence of
death, presented to The Chief Justice, and by him referred to
the Court, denied. Certiorari denied. Justice Stevens would
grant the application for stay of execution.
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ADULT BUSINESS LICENSING. See Supreme Court.

AIR QUALITY STANDARDS. See Clean Air Act; Constitutional

Law, VII.

ALABAMA. See Constitutional Law, X; Voting Rights.

AMERICANS WITH DISABILITIES ACT OF 1990. See Constitu-

tional Law, X.

ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF

1996. See Habeas Corpus.

APPEALS. See Arbitration, 1.

ARBITRATION.

1. Federal Arbitration Act—Appealable final decision—Enforce-
ment.—Where, as here, a district court has ordered parties to proceed to
arbitration and dismissed all claims before it, its decision is “final” and
thus appealable under Act; respondent’s agreement to arbitrate is not
unenforceable simply because it says nothing about costs. Green Tree
Financial Corp.-Ala. v. Randolph, p. 79.

2. Worker reinstatement—Enforcement.—Public policy considerations
do not require courts to refuse to enforce an arbitration award ordering
an employer to reinstate a truck driver who twice tested positive for mari-
juana. Eastern Associated Coal Corp. v. Mine Workers, p. 57.

ASSISTANCE OF COUNSEL. See Constitutional Law, VIII.

ATHLETIC ASSOCIATIONS. See Civil Rights Act of 1871.

AUTOMOBILE CHECKPOINTS. See Constitutional Law, IX, 1.

BALLOT SPECIFICATIONS. See Constitutional Law, III; XI.

BANKS. See Taxes, 2.

BIRD HABITATS. See Clean Water Act.

BONE SCREWS. See Food, Drug, and Cosmetic Act.

BUREAU OF PRISONS. See Imprisonment.

CALIFORNIA. See Jurisdiction, 1.
1207
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CERTIORARI. See Supreme Court.

CHECKPOINT PROGRAMS. See Constitutional Law, IX, 1.

CIVIL COMMITMENT. See Constitutional Law, I; V.

CIVIL RIGHTS ACT OF 1871.

Section 1983—Statewide athletic association’s regulation of high
school interscholastic activities—State action.—When a statewide ath-
letic association incorporated to regulate interscholastic competition
among public and private high schools enforced a rule against a member
school, it engaged in state action under 42 U. S. C. § 1983. Brentwood
Academy v. Tennessee Secondary School Athletic Assn., p. 288.

CLAIM PRECLUSION. See Jurisdiction, 1.

CLEAN AIR ACT. See also Constitutional Law, VII.

Air quality standards—Revised ozone standards.—Environmental Pro-
tection Agency may not consider implementation costs in setting ambient
air quality standards; its implementation policy for revised ozone stand-
ards is unlawful. Whitman v. American Trucking Assns., Inc., p. 457.

CLEAN WATER ACT.

Intrastate waters—Migratory bird habitat—Solid waste disposal
site.—Title 33 CFR § 328.3(a)(3), as clarified and applied to petitioner’s
solid waste disposal site pursuant to a rule protecting migratory bird habi-
tat in intrastate waters not adjacent to navigable waters, exceeds author-
ity granted to respondents under CWA. Solid Waste Agency of Northern
Cook Cty. v. Army Corps of Engineers, p. 159.

CONGRESSIONAL TERM LIMITS. See Constitutional Law, III; XI.

CONSTITUTIONAL LAW. See also Voting Rights.

I. Double Jeopardy.

Civil commitment—Sexually violent predator.—Where Washington
Supreme Court previously found State’s sexually violent predator commit-
ment statute to be civil, respondent inmate could not obtain release
through an “as applied” challenge on double jeopardy grounds. Seling v.
Young, p. 250.

II. Due Process.

Element of crime—Operating hazardous waste site without a permit.—
Fiore’s conviction for operating a hazardous waste facility without a per-
mit, when Pennsylvania concedes that he had a permit, violates due proc-
ess because Commonwealth failed to prove a necessary element of crime.
Fiore v. White, p. 225.
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CONSTITUTIONAL LAW—Continued.

III. Elections Clause.

Congressional term limits—Ballot specifications.—Article VIII of Mis-
souri Constitution—which instructs State’s Congress Members to support
a “Congressional Term Limits Amendment” to Federal Constitution and
prescribes statements be printed on ballots by names of Members and
candidates failing to take or support specified legislative acts in support
of such an amendment—is not a permissible regulation of “manner” of
electing federal legislators within States’ authority under Elections
Clause. Cook v. Gralike, p. 510.

IV. Equal Protection of the Laws.

Presidential election—Vote recount.—Because it is evident that any re-
count seeking to meet 3 U. S. C. § 5’s December 12 safe-harbor date for
selecting a State’s Presidential electors will be unconstitutional under
Equal Protection Clause, Florida Supreme Court’s judgment ordering
manual recounts to proceed in 2000 Presidential election is reversed.
Bush v. Gore, p. 98.

V. Ex Post Facto Laws.

Civil commitment—Sexually violent predator.—Where Washington
Supreme Court had previously found State’s sexually violent predator
commitment statute to be civil, respondent inmate could not obtain release
through an “as applied” challenge on ex post facto grounds. Seling v.
Young, p. 250.

VI. Freedom of Speech.

Legal Services Corporation Act—Funding restrictions.—A restriction
prohibiting LSC Act funding of organizations representing clients seeking
to challenge existing welfare law violates First Amendment. Legal Serv-
ices Corporation v. Velazquez, p. 533.

VII. Legislative Powers.

Clean Air Act—Delegation to Environmental Protection Agency.—
Section of Clean Air Act—which instructs EPA to set ambient air quality
standards—did not delegate legislative power in contravention of Article
I, § 1. Whitman v. American Trucking Assns., Inc., p. 457.

VIII. Right to Counsel.

Assistance of counsel—Prejudice standard.—Seventh Circuit erred in
ruling that, even if performance of petitioner’s counsel were ineffective,
resulting additional 6-to-21-month sentence increase would not constitute
prejudice under Strickland v. Washington, 466 U. S. 668. Glover v.
United States, p. 198.
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CONSTITUTIONAL LAW—Continued.

IX. Searches and Seizures.

1. Highway checkpoints—Drug interdiction.—Because Indianapolis’
highway checkpoint program’s primary purpose to interdict unlawful
drugs is indistinguishable from general crime control, its checkpoints vio-
late Fourth Amendment. Indianapolis v. Edmond, p. 32.

2. Suspect’s detention while search warrant obtained.—Where officers
with probable cause to believe that respondent had hidden marijuana in
his home prevented him from entering home for two hours while they
obtained a search warrant, seizure of premises was permissible under
Fourth Amendment. Illinois v. McArthur, p. 326.

X. States’ Immunity from Suit.

Americans with Disabilities Act of 1990—Money damages.—Eleventh
Amendment bars federal-court suits by state employees to recover dam-
ages for a State’s failure to comply with Title I of ADA. Board of Trust-
ees of Univ. of Ala. v. Garrett, p. 356.

XI. States’ Powers.

Congressional term limits—Ballot specifications.—Article VIII of Mis-
souri Constitution—which instructs State’s Congress Members to support
a “Congressional Term Limits Amendment” to Federal Constitution and
prescribes statements to be printed on ballots by names of Members and
candidates failing to take or support specified legislative acts in support
of such an amendment—is not a valid exercise of peoples’ right to instruct
their representatives reserved by Tenth Amendment. Cook v. Gralike,
p. 510.

COOPERATIVE BANKS. See Taxes, 2.

CRIMINAL LAW. See also Constitutional Law, II; VIII; IX.

Mail fraud—State video poker license—False statements.—Title 18
U. S. C. § 1341—which proscribes mails’ use in furtherance of “any scheme
or artifice to defraud, or for obtaining . . . property by means of . . .
fraudulent . . . representations”—does not reach false statements made in
an application for a Louisiana video poker license because such a license
does not rank as “property” in official licensor’s hands. Cleveland v.
United States, p. 12.

DETAINING SUSPECTS. See Constitutional Law, IX, 2.

DISCHARGE OF INDEBTEDNESS. See Taxes, 1.

DISCRIMINATION BASED ON RACE. See Voting Rights.

DISPOSAL OF SOLID WASTE. See Clean Water Act.



531IND Unit: $UBV [04-22-02 11:38:55] PGT: INDBV (Bound Volume)

1211INDEX

DIVERSITY ACTIONS. See Jurisdiction, 1.

DOUBLE JEOPARDY. See Constitutional Law, I.

DRUGS. See Arbitration, 2; Constitutional Law, IX.

DUE PROCESS. See Constitutional Law, II.

EARLY RELEASE. See Imprisonment.

EFFECTIVE ASSISTANCE OF COUNSEL. See Constitutional

Law, VIII.

ELECTIONS. See Constitutional Law, III, IV, XI; Jurisdiction, 2.

ELECTIONS CLAUSE. See Constitutional Law, III.

ELEMENT OF CRIME. See Constitutional Law, II.

ELEVENTH AMENDMENT. See Constitutional Law, X.

EMPLOYER AND EMPLOYEES. See Arbitration, 2.

ENVIRONMENTAL PROTECTION. See Clean Air Act; Constitu-

tional Law, VII.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, IV;
Voting Rights.

EX POST FACTO LAWS. See Constitutional Law, V.

FARM CREDIT ACT OF 1933. See Taxes, 2.

FEDERAL ARBITRATION ACT. See Arbitration, 1.

FEDERAL COMMON LAW. See Jurisdiction, 1.

FEDERAL COURTS. See Arbitration.

FEDERAL INCOME TAXES. See Taxes, 1.

FEDERALLY CHARTERED BANKS. See Taxes, 2.

FEDERAL-QUESTION JURISDICTION. See Jurisdiction, 2.

FEDERAL-STATE RELATIONS. See Constitutional Law, III, X; XI;
Food, Drug, and Cosmetic Act; Jurisdiction, 1; Limitation Act;

Taxes, 2.

FINAL DECISION. See Arbitration, 1.

FIRST AMENDMENT. See Constitutional Law, VI.

FLOOD CONTROL ACT OF 1928.

Immunity from suit—Flood water damage.—In determining whether
Act’s immunity from damage caused by flood or flood waters attaches to
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FLOOD CONTROL ACT OF 1928—Continued.
United States in a particular case, courts should consider character of
waters that caused relevant damage and purposes behind their release
rather than relation between that damage and a flood control project.
Central Green Co. v. United States, p. 425.

FLORIDA. See Constitutional Law, IV; Jurisdiction, 2.

FOOD, DRUG, AND COSMETIC ACT.

State-law fraud on Food and Drug Administration—Pre-emption.—
State-law fraud-on-FDA claims brought by persons allegedly injured by
orthopedic bone screws conflict with, and are therefore impliedly pre-
empted by, federal Act, as amended by Medical Devices Amendments of
1976. Buckman Co. v. Plaintiffs’ Legal Comm., p. 341.

FOURTEENTH AMENDMENT. See Constitutional Law, I; II; IV;
Voting Rights.

FOURTH AMENDMENT. See Constitutional Law, IX.

FRAUD-ON-FOOD-AND-DRUG-ADMINISTRATION CLAIMS. See
Food, Drug, and Cosmetic Act.

FREEDOM OF SPEECH. See Constitutional Law, VI.

GAMBLING. See Criminal Law.

HABEAS CORPUS.

Antiterrorism and Effective Death Penalty Act of 1996—Limitations
period—Procedurally barred claims.—State postconviction relief applica-
tion’s inclusion of procedurally barred claims does not render it improperly
filed under a provision tolling AEDPA’s limitations period during time
that a “properly filed” application for such relief is pending. Artuz v.
Bennett, p. 4.

HAZARDOUS WASTE FACILITY. See Constitutional Law, II.

HIGH SCHOOL ATHLETIC ASSOCIATIONS. See Civil Rights Act

of 1871.

HIGHWAY CHECKPOINTS. See Constitutional Law, IX, 1.

ILLINOIS. See Constitutional Law, IX, 2.

IMMUNITY FROM SUIT. See Constitutional Law, X; Flood Control

Act of 1928.

IMPRISONMENT.

Early release—Bureau of Prison regulation.—A BOP regulation deny-
ing early release to a prisoner whose offense is a felony attended by carry-
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IMPRISONMENT—Continued.
ing, possession, or use of a firearm is a permissible exercise of BOP’s
discretion under 18 U. S. C. § 3621(e)(2)(B), which authorizes it to reduce
prison term of an inmate convicted of a nonviolent felony who has
successfully completed a substance abuse program. Lopez v. Davis,
p. 230.

INCOME TAXES. See Taxes.

INDEBTEDNESS DISCHARGE. See Taxes, 1.

INDIANA. See Constitutional Law, IX, 1.

INTRASTATE WATERS. See Clean Water Act.

JUDICIAL REVIEW. See Supreme Court.

JURISDICTION.

1. Claim preclusion—Federal common law.—Because claim-preclusive
effect of a federal court’s dismissal “upon the merits” of a diversity action
on state statute-of-limitations grounds is governed by a federal rule that
in turn incorporates claim-preclusion law applied by state courts in State
in which federal court sits, a Maryland state court erred in holding that
such a dismissal by a California federal court necessarily precluded
a Maryland state-court action. Semtek Int’l Inc. v. Lockheed Martin
Corp., p. 497.

2. Federal questions—Presidential election—Vote recount.—Because
of considerable uncertainty as to precise grounds for Florida Supreme
Court’s decision extending State’s deadline for recounts of Presidential
votes and directing State’s Secretary of State to accept manual recounts
submitted prior to that deadline, this Court declines to review federal
questions asserted. Bush v. Palm Beach County Canvassing Bd., p. 70.

LEGAL SERVICES CORPORATION ACT. See Constitutional Law,

VI.

LEGISLATIVE POWERS. See Constitutional Law, VII.

LIMITATION ACT.

State personal injury claim—Limitation of liability.—State courts
may entertain a seaman’s personal injury claims against a vessel owner
so long as owner’s right to seek limitation of liability in federal court is
protected. Lewis v. Lewis & Clark Marine, Inc., p. 438.

LIMITATIONS PERIODS. See Habeas Corpus.

LOUISIANA. See Criminal Law.

MAIL FRAUD. See Criminal Law.
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MARIJUANA. See Arbitration, 2; Constitutional Law, IX, 2.

MARITIME LAW. See Limitation Act.

MARYLAND. See Jurisdiction, 1.

MEDICAL DEVICES AMENDMENTS OF 1976. See Food, Drug, and

Cosmetic Act.

MIGRATORY BIRD HABITATS. See Clean Water Act.

MISSOURI. See Constitutional Law, III; XI; Taxes, 2.

NAVIGABLE WATERS. See Clean Water Act.

ORTHOPEDIC BONE SCREWS. See Food, Drug, and Cosmetic Act.

OZONE STANDARDS. See Clean Air Act; Constitutional Law, VII.

PENNSYLVANIA. See Constitutional Law, II.

POSTCONVICTION RELIEF. See Habeas Corpus.

PRE-EMPTION. See Food, Drug, and Cosmetic Act.

PRESIDENTIAL ELECTIONS. See Constitutional Law, IV; Juris-

diction, 2.

PRISON TERMS. See Imprisonment.

PUBLIC POLICY EXCEPTION TO ARBITRATION AWARD EN-

FORCEMENT. See Arbitration, 2.

RACIAL GERRYMANDERING. See Voting Rights.

RECOUNTING VOTES. See Constitutional Law, IV; Jurisdiction, 2.

REDISTRICTING. See Voting Rights.

REINSTATEMENT OF WORKERS. See Arbitration, 2.

RIGHT TO COUNSEL. See Constitutional Law, VIII.

SCHOOL ATHLETIC ASSOCIATIONS. See Civil Rights Act of 1871.

S CORPORATION STOCK. See Taxes, 1.

SEAMEN. See Limitation Act.

SEARCHES AND SEIZURES. See Constitutional Law, IX.

SENTENCING. See Constitutional Law, VIII.

SEXUALLY VIOLENT PREDATORS. See Constitutional Law, I; V.

SIXTH AMENDMENT. See Constitutional Law, VIII.
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SOLID WASTE DISPOSAL. See Clean Water Act.

SOVEREIGN IMMUNITY. See Constitutional Law, X.

STANDING. See Voting Rights.

STATE ACTION. See Civil Rights Act of 1871.

STATE INCOME TAXES. See Taxes, 2.

STATES’ IMMUNITY FROM SUIT. See Constitutional Law, X.

STATUTES OF LIMITATIONS. See Habeas Corpus.

STOCK. See Taxes, 1.

SUBSTANCE ABUSE PROGRAMS. See Imprisonment.

SUPREME COURT.

Dismissal of writ of certiorari.—Because petitioner is not properly sit-
uated to raise question on which this Court granted review, petition is
dismissed and state court’s judgment is left undisturbed. City News &
Novelty, Inc. v. Waukesha, p. 278.

SUSPECT DETENTION. See Constitutional Law, IX, 2.

TAXES.

1. Federal income taxes—S corporation stock—Increasing bases.—In-
ternal Revenue Code permits taxpayers to increase bases in their S corpo-
ration stock by amount of corporation’s discharge of indebtedness excluded
from gross income; such an increase occurs before taxpayers are required
to reduce corporation’s tax attributes. Gitlitz v. Commissioner, p. 206.

2. State income taxes—Federally chartered instrumentality of United
States—National Bank for Cooperatives.—Bank for farm cooperatives,
which was designated a federally chartered instrumentality of United
States under Farm Credit Act of 1933, is subject to state income taxation.
Director of Revenue of Mo. v. CoBank ACB, p. 316.

TENNESSEE. See Civil Rights Act of 1871.

TENTH AMENDMENT. See Constitutional Law, XI.

TERM LIMITS. See Constitutional Law, III; XI.

TOLLING OF LIMITATIONS PERIODS. See Habeas Corpus.

VIDEO POKER LICENSES. See Criminal Law.

VIEWPOINT DISCRIMINATION. See Constitutional Law, VI.

VOTE RECOUNTS. See Constitutional Law, IV; Jurisdiction, 2.
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VOTING RIGHTS.

Standing—Alabama state legislative districts—Appellees’ residence.—
Appellees lack standing to challenge their own majority-white voting dis-
tricts as products of unconstitutional racial gerrymandering that created
bordering majority-minority districts because they cannot show that they
were assigned to their districts as a direct result of a racial classification.
Sinkfield v. Kelley, p. 28.

WASHINGTON. See Constitutional Law, I; V.

WASTE DISPOSAL. See Clean Water Act.

WELFARE. See Constitutional Law, VI.

WISCONSIN. See Supreme Court.

WORDS AND PHRASES.

1. “Any scheme or artifice to defraud, or for obtaining . . . property by
means of . . . fraudulent . . . representations.” 18 U. S. C. § 1341. Cleve-
land v. United States, p. 12.

2. “Flood or flood waters.” Flood Control Act of 1928, 33 U. S. C.
§ 702c. Central Green Co. v. United States, p. 425.

3. “Navigable waters.” § 404(a), Clean Water Act, 33 U. S. C. § 1344(a).
Solid Waste Agency of Northern Cook Cty. v. Army Corps of Engineers,
p. 159.

WORKER REINSTATEMENT. See Arbitration, 2.




