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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S.,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)
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PROCEEDINGS IN THE SUPREME COURT OF THE
UNITED STATES IN MEMORY OF
CHIEF JUSTICE BURGER*

TUESDAY, APRIL 30, 1996

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

THE CHIEF JUSTICE said:

The Court is in special session this afternoon to receive
the Resolutions of the Bar of the Supreme Court in tribute
to our late colleague and friend, Chief Justice Warren Earl
Burger.

The Court recognizes the Solicitor General.

Mer. Solicitor General addressed the Court as follows:
MR. CHIEF JUSTICE, and may it please the Court:

At a meeting of the members of the Bar of the Supreme
Court this afternoon, resolutions memorializing our regard
for the Honorable Warren E. Burger and expressing our pro-
found sorrow at his death were unanimously adopted. With
the Court’s leave, and following recent precedent, I shall
read selectively from the resolutions at this time and shall

*Chief Justice Burger, who retired from the Court effective September
26, 1986 (478 U. S. vin), died in Washington, D. C., on June 25, 1995 (515
U. S. 111).

\%



VI CHIEF JUSTICE BURGER

ask that they be set forth in their entirety in the records of
the Court.
RESOLUTION

Warren Earl Burger served the Court and the country as
Chief Justice of the United States from 1969 until his retire-
ment in 1986. Lawyer, administrator, and jurist, Warren
Burger embodied the finest traditions of American law in a
career that spanned 65 years.

Chief Justice Burger was very much a product of this
Nation, a practical man with a passion for freedom and an
understanding of the responsibilities that freedom entails.

As a judge, he understood that the exercise of liberty must
be guided by our traditions constrained by the rule of law.
As an administrator, he sought tirelessly to improve the
ways in which the legal system works for the people it is
supposed to serve. Above all, as a lawyer, he knew the im-
portance of tempering abstract legal doctrine with common
sense.

The resolution describes Burger’s birth and early life in
Minnesota, how he worked his way through college and law
school and quickly established himself as one of the preemi-
nent lawyers in the State’s private bar, his marriage to El-
vera Stromberg, who would be his lifelong companion, and
commitment to his family, and his increasing involvement in
the affairs of his community.

An incident of that time helps illustrate Burger’s personal
commitment to the principles that animate the Constitution.
After Pearl Harbor, there was widespread support for the
policy of forcibly relocating California’s Japanese Americans.
The young St. Paul lawyer’s voice was one of the few to
argue that these citizens’ constitutional rights ought not be
sacrificed to popular passion.

He organized a committee of the Council on Human Rela-
tions to help resettle some of them in Minnesota, and opened
his home to one family for nearly a year while the father
looked for work.

Although Burger refused all requests that he run for pub-
lic office, he became deeply involved in Minnesota political
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life. At the 1952 Republican National Convention, he was
instrumental in swinging his State delegation to support
Dwight D. Eisenhower, thereby assuring General Eisen-
hower the party’s nomination.

Following the election, President Eisenhower called him
to Washington to serve as an Assistant Attorney General
of the United States in charge of the Civil Division. The
resolution discusses his outstanding contributions at the
helm of the Civil Division until his appointment, 3 years
later, to the United States Court of Appeals for the District
of Columbia.

At that time, the Federal courts of the District of Colum-
bia had the widest jurisdiction of any courts in the United
States, functioning as the equivalent of State courts for the
District itself, as well as having the regular jurisdiction of
other Federal courts.

Judge Burger quickly found himself embroiled in impor-
tant controversies regarding the criminal law that were
sweeping both the legal profession and the Nation at the
time. Burger’s opinions, whether for the court or in dissent,
grew to the view that solicitude for the rights of the defend-
ant should be tempered by recognition of the need to enforce
the law, yet he was reluctant to press to overrule prior deci-
sions, preferring instead to curtail their reach while preserv-
ing their essence.

The resolution then describes aspects of Burger’s tenure
at the D. C. Circuit, which established him as a leader on his
court and throughout the Nation.

When Chief Justice Earl Warren retired, President Nixon
turned to Warren E. Burger. With the unanimous endorse-
ment of the Judiciary Committee, Burger was quickly con-
firmed by the Senate. He was sworn in as Chief Justice of
the United States on June 23, 1969.

There were many who expected that as Chief Justice he
would try to overturn the landmark criminal law decisions
of the Warren Court, but neither those who hoped for this
outcome, nor those who feared it, seemed to have considered
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that one of the hallmarks of this judge was respect for
precedent.

Chief Justice Burger cared too deeply for the great institu-
tion that is the Supreme Court of the United States to be-
lieve that its decisions, the articulation of our Nation’s high-
est law, could be tossed aside whenever there was a change
of personnel on the bench.

His approach to major criminal law precedents such as
Miranda v. Arizona and Mapp v. Ohio was to leave such
rulings intact, while defining their outer limits.

Under his leadership, for instance, the Court held that an
otherwise inadmissible statement could be used to impeach
a defendant’s credibility at trial. He joined in one opinion
establishing a public safety exception to Miranda and, in
another, deciding that a confession obtained in violation of
Miranda did not taint a second valid confession obtained
later.

Similarly, the Court he led trimmed the exclusionary rule
enshrined in Mapp by carving out good faith exceptions.

Burger’s conservatism was of that American strain which
insists that the law protect the individual from the excesses
of State power. He was to state clearly and repeatedly that
he would never vote to overrule Miranda because to do so
would be an invitation to lawlessness by law enforcement
authorities.

He concurred in decisions extending to misdemeanor cases
the right of indigent defendants to counsel, and recognizing
a defendant’s right to a psychiatrist if necessary for his
defense.

Chief Justice Burger placed a premium on protecting
individual liberties. His strong commitment to the First
Amendment values of freedom of speech and the press can
be seen in many of his opinions.

In Wooley v. Maynard, for example, he authored the opin-
ion holding that a State may not compel an individual to
carry on his license plate a slogan offensive to his deeply
held views.
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Yet Burger also recognized that our freedoms are not
absolute, that there are limits beyond which we may not
go without trampling on the rights of others. In Miller v.
California, Chief Justice Burger crafted the definition of
obscenity that we use today.

Further, in declaring that it was up to local juries applying
contemporary community standards to decide whether a par-
ticular work fit the Court’s formulation, he put to rest the
idea that there was some uniform national community stand-
ard in such matters.

The resolution describes The Chief Justice’s commitment
to the freedom of conscience exemplified by his opinions for
the Court interpreting the religion clauses in cases such as
Lemon v. Kurtzman and Wisconsin v. Yoder.

Turning to Burger’s contributions to the area of civil
rights, the resolution observes that, as district courts became
involved in complicated questions of quotas, racial balance,
redrawing of school district lines, busing and more, many
doubted the propriety of the Court’s involvement at all, and
some believed that Chief Justice Burger was hostile to such
efforts.

He put disbelief to rest in Swann v. Charlotte-
Mecklenburg Board of Education. Writing for a unanimous
Court, The Chief Justice emphatically affirmed the vital role
of the Federal courts in eliminating all vestiges of racial seg-
regation from public school systems.

In other civil rights cases, he led the Court in upholding
congressional set-asides of a percentage of public works
funds for minority businesses, invalidating State aid to ra-
cially segregated private schools, and sustaining the Internal
Revenue Service’s denial of tax exemptions to private
schools that practice racial discrimination.

During Chief Justice Burger’s tenure, the Court also
adopted a progressive approach to the rights of women and
members of other disadvantaged groups under the Equal
Protection Clause. His own more significant opinions in-
cluded Reed v. Reed, striking down a State statute giving
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preference to men over women in estate administrations, and
Hishon v. King and Spalding, applying Title VII’s prohibi-
tion of sex discrimination to law firm partnership decisions.

He voted to end gender classifications on social security
dependent benefits and jury selection, and to declare invalid
State laws restricting aliens’ access to public employment
and welfare benefits.

After discussing Burger’s role in Roe v. Wade and its
progeny, the resolution turns to The Chief Justice’s extraor-
dinary contributions to this Court’s separation of powers
jurisprudence.

Warren Burger was intensely interested in American
Government. He understood fully the concerns that had led
the Framers to separate Government power among compet-
ing and mutually restraining legislative, executive, and judi-
cial branches. In a case that produced one of his most im-
portant opinions, Immigration and Naturalization Service
v. Chadha, the Court invalidated the device known as the
one-House veto.

History will surely view Chief Justice Burger’s opinion for
the Court in another separation of powers case as the most
significant of his career, indeed as one of the most important
opinions of any justice at any time. Unzited States v. Nixon
was to lead directly to the resignation of a President.

The special prosecutor’s indictment of certain defendants
in the Watergate affair was being hampered by President
Nixon’s refusal to turn over tapes and other records of con-
versations between him and others, including Government
officials.

The President, like several of his predecessors, claimed ex-
ecutive privilege. The district court had ruled that the spe-
cial prosecutor had rebutted the presumption of privilege
and ordered an in camera examination of the subpoenaed
material.

The Chief Justice’s opinion for the Court upheld the valid-
ity of the district court’s order. The President’s generalized
assertion of privilege could not prevail over the fundamental
demands of due process of law and the fair administration of
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criminal justice. It would have to yield to the demonstrated
specific need for evidence in a pending criminal trial.

Chief Justice Burger’s interest in American Government
also served him well as the administrative leader of the third
branch. Indeed, he took his title, Chief Justice of the United
States, seriously. In his eyes, its mandate encompassed
stewardship of the entire judicial system, State and Federal.

His role in reforming the American judicial system was
profound. He was an active leader of the Federal judiciary
as Chairman of the Judicial Conference of the United States.
He turned the Federal Judicial Center, of which he was
Chairman of the Board by statute, into a respected source of
research and writing about the courts, and a rich educational
resource. He promoted the idea of circuit executives, offi-
cials who now contribute so much to the efficient working of
our courts.

In addition to his many contributions toward beneficial
change, Chief Justice Burger revered this Court’s history
and saw its building not just as a courtroom and chambers,
but as an opportunity to educate the public.

A guiding spirit of the Supreme Court Historical Society
and creator of the position of Curator of the Supreme Court,
Burger helped to fill empty spaces with exhibits and to
rekindle discussion and debate about our constitutional
heritage.

The resolution finally recounts the qualities that mark The
Chief Justice as a man of great warmth and kindness. This
was a man who, for example, conceived and personally super-
vised the construction of a ramp to enable Justice Douglas
to take his place at the bench after the latter’s stroke. He
was a man who, for more than 10 years, sent pins garnered in
his world travels to the handicapped child of a former clerk.

Many could not comprehend why Warren Burger would
leave one of the most powerful positions in Government to
serve as Chair of the Commission on the Bicentennial of the
United States Constitution.

They did not know the man, with his love of that normal
document, his understanding of our Nation’s traditions, his
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appreciation of the lessons of history, and his faith in the
power of education. There was no one in the United States
more suited to the task, and no role more fitting as a cap-
stone to his distinguished career.

We cherish this image of Warren Burger as a teacher of
fundamental democratic values to the Nation’s children and
to us all.

Wherefore, it is accordingly

RESOLVED that we, the Bar of the Supreme Court of the
United States, express our profound sorrow that Chief Jus-
tice Warren E. Burger is no longer with us, our admiration
for his deep understanding of our history and traditions as a
Nation, and his commitment to those wide restraints that
make us free, and our gratitude for his ceaseless labors to
improve the administration of the Nation’s system of justice;
and it is further

RESOLVED that the Solicitor General be asked to pre-
sent these resolutions to the Court, and that the Attorney
General be asked to move that they be inseribed upon the
Court’s permanent records.

THE CHIEF JUSTICE said:

Thank you, Mr. Solicitor General. I recognize the Attor-
ney General of the United States.

Attorney General Reno addressed the Court as follows:
MR. CHIEF JUSTICE, and may it please the Court:

The Bar of this Court met today to honor the memory of
Warren Earl Burger, The Chief Justice of the United States
from 1969 to 1986.

Born in St. Paul in 1907 to a family of modest means, War-
ren Burger was raised on a small truck farm in Stacy, Minne-
sota. He attended local public schools and in high school
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was president of the Student Council and editor of the school
newspaper, and he lettered in football, hockey, swimming,
and track.

He then worked his way, selling insurance by day, through
the University of Minnesota and the St. Paul College of Law,
now William Mitchell, where he attended nights, receiving
his law degree magna cum laude in 1931. Two years later,
he married Elvera Stromberg. Harry Blackmun, his child-
hood friend and future colleague on this Court, was best
man.

After graduating from law school, he soon joined an estab-
lished firm in St. Paul, where he became a partner. From
the beginning, Warren Burger demonstrated in both his pub-
lic and his private life a deep commitment to just treatment
of individuals of all races.

In the 1940’s, he served on St. Paul’s first Council on
Human Rights, which he helped organize to fight racial dis-
crimination, and when Japanese Americans were forced to
leave their West Coast homes following the bombing of Pearl
Harbor, he led a committee to help resettle those who had
been displaced.

He became aligned politically with Harold Stassen, manag-
ing Stassen’s first gubernatorial campaign in 1938, and his
campaign for the Republican presidential nomination in 1948.

While serving as Stassen’s floor manager at the Republi-
can National Convention in 1952, Burger pledged the Minne-
sota delegation’s support to Dwight Eisenhower, ensuring
Eisenhower’s nomination on the first ballot.

His energy, abilities, and political acumen did not go unno-
ticed. In 1953, he left Minnesota for Washington, D. C., ac-
cepting President Eisenhower’s appointment to serve as an
Assistant Attorney General in charge of the Civil Division
under Attorney General Brownell. His distinguished serv-
ice in that capacity included several appearances before this
Court.

In 1956, President Eisenhower persuaded the Assistant
Attorney General to forgo his return to private practice in
St. Paul and instead to accept the President’s nomination to
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a seat on the United States Court of Appeals for the District
of Columbia. He would serve with distinction on that influ-
ential court for 13 years, developing a national reputation.

Judge Burger’s express desire to restore greater balance
to the criminal justice system caught the attention of the
newly inaugurated Richard Nixon. Impressed as well with
Judge Burger’s reputation as an outstanding jurist, Presi-
dent Nixon nominated him to replace the retiring Earl
Warren.

Less than 5 weeks later, on June 23rd, 1969, Warren
Burger was sworn in as this Nation’s fifteenth Chief Justice.
He served in that role for 17 years, longer than any other
Chief Justice in the 20th Century.

Confounding the expectations of those who hoped, or
feared, that he would immediately set about reversing the
decisions of the Warren era, the new Chief Justice was not
an advocate for radical change. His experiences as a prac-
titioner, as Government official, as Federal judge, had in-
stilled in him a skepticism towards rigid doctrinal views of
any stripe.

His jurisprudence was complex and nuanced, but consist-
ently reflective of certain core values, a reverence for the
constitutional framework envisioned by the Founders, a deep
appreciation of the personal and structural importance of our
fundamental liberties, including those of the people as an or-
ganized community, an understanding that the law must take
account of realities beyond the courtroom, and a steadfast
dedication to improving the administration of justice.

In addition to his contributions as a jurist, Warren Burg-
er’s tenure was remarkable for his intensive efforts to im-
prove the quality of both the bench and the bar. He imple-
mented the most significant administrative overhaul of this
Court since the Taft era, directing substantial investments
in systems and modernization and at the same time devoting
significant resources to the preservation and commemoration
of the Court’s traditions and history, making the Court a
more accessible and welcoming place for the thousands who
visit its halls.
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As Chief Justice of the United States, Burger approached
the task of judicial administration with an appreciation that
how justice is dispensed at every level directly affects the
lives of the people.

In 1971, for example, he helped found the National Center
for State Courts in Williamsburg, Virginia, which provides
information, education, and management services for Court
leaders.

Following a prison riot at Attica, New York, he was instru-
mental in establishing the National Institute of Corrections,
an agency charged with providing specialized correction
service to State and local corrections agencies, and as Chair-
man of the Board of the Federal Judicial Center, The Chief
Justice guided the newly established center’s growth into a
full fledged agency for research and training for the Fed-
eral courts.

The Chief Justice also visited and studied legal institutions
in various parts of the globe, and participated actively in
symposia with scholars and statesmen from around the
world.

Drawing largely on the British experience, he promoted
the establishment and growth of the American Inns of Court
program, which today has hundreds of local chapters
throughout the 50 States and the District of Columbia, bring-
ing novice attorneys together with more experienced attor-
neys and local judges to help the former develop trial skills
and to promote more generally a sense of ethics and fellow-
ship within the profession.

Burger’s concern for the practical effect of legal rules
played an important part in his jurisprudence. He was, for
example, skeptical that the benefits of the exclusionary rule
justified its cost to society. While the Court has retained
the exclusionary rule, Chief Justice Burger played a key part
in excepting from its reach classes of cases that do not per-
suasively implicate the rule’s deterrence rationale.

Most noticeably, he delivered the opinion of the Court in
Nix v. Williams, recognizing the inevitable discovery excep-
tion. The basis for the exception was explicitly pragmatic.
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If the prosecution can establish by a preponderance of the
evidence that the information ultimately or inevitably would
have been discovered by lawful means, then the deterrence
rationale has so little basis that the evidence should be
received.

The Chief Justice’s reluctance to afford unlimited scope to
abstract doctrine featured prominently in his landmark opin-
ion for a unanimous Court in United States v. Nixon, uphold-
ing the special prosecutor’s subpoena of the President’s
tape-recorded conversations.

Although The Chief Justice recognized that the President
has a legitimate need for confidentiality in the performance
of his executive duties, he rejected the contention that the
President is entitled to an absolute privilege from disclosure.

The Chief Justice observed that privileges against forced
disclosure are rare exceptions to the demand for every man’s
evidence. They are not lightly created nor expansively con-
strued, for they are in derogation of the search for truth.

Though skeptical of judgemade rules, Chief Justice Burger
observed strict fidelity to the dictates of the Constitution,
particularly the structural limitations that inhere in the sep-
aration of powers, which he believed critical to the stability
of our system of governance.

In 1983, he delivered the landmark opinion in INS v.
Chadha, striking down on separation of powers grounds a
one-House veto provision in the Immigration and Nationality
Act, which permitted either House of Congress unilaterally
to overrule immigration decisions delegated by law to the
discretion of the Attorney General.

Notwithstanding Congress’ use of similar provisions in lit-
erally hundreds of enactments, the Court held the one-House
veto procedure to be violative of the constitutional require-
ments for a valid legislative act, namely, bicameral approval
and presentment to the President.

The Chief Justice’s opinion explained: The choices we dis-
cern as having been made in the Constitutional Convention
impose burdens on governmental processes that often seem
clumsy, inefficient, even unworkable, but those hard choices
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were consciously made by men who had lived under a form
of government that permitted arbitrary governmental acts
to go unchecked.

“With all the obvious flaws of delay, untidiness, and
potential for abuse, we have not yet found a better way
to preserve freedom than by making the exercise of
power subject to the carefully crafted restraints spelled
out in the Constitution.”

Toward the end of his tenure, Chief Justice Burger again
wrote for the Court in Bowsher v. Synar, striking down pro-
visions of the Gramm-Rudman-Hollings Act that required
the President to make budget cuts specified by the Comptrol-
ler General under certain emergency conditions.

Concluding that the Comptroller General was answerable
to Congress, The Chief Justice rejected the argument that
he was unlikely, in fact, to act as an agent for the legislative
branch. The separation of powers must be strictly enforced,
he wrote, because as the Founders well understood, in the
long term, structural protections against abuse of power are
critical to preserving liberty.

To Warren Burger, there was special significance in the
first three words of the Constitution: ‘We, the People.” They
were a concise, yet momentous declaration that for the first
time in history, power was created in a Government from the
bottom up, not from the top down.

That Government was under the Constitution, therefore
would not always be tidy, was all only natural. Democracy,
as The Chief Justice understood it, is people, men and women
with all their virtues and flaws, trying to work together to
produce ordered liberty.

The Chief Justice’s abiding faith in the ordinary men and
women of this Nation is reflected in his belief that along
with the structural safeguards afforded by the separation of
powers, the guarantees of the First Amendment are critical
to the maintenance of ordered liberty.

The link between structural integrity and free speech is
manifest in his several opinions involving the right of the
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people to hear, see, and communicate observations concern-
ing criminal proceedings. The Chief Justice explained that
people in an open society do not demand infallibility from
their institutions, but it is difficult for them to accept what
they are prohibited from observing.

Warren Burger’s appreciation of the value of individual
liberties was reflected in many of his constitutional opinions.
In Wisconsin v. Yoder, for example, where the Court upheld
on free exercise grounds the right of Amish parents to ex-
cept their offspring from uniform State schooling require-
ments, he recognized as a constitutional imperative the prin-
ciple that a way of life that is odd or even erratic but
interferes with no rights or interests of others is not to be
condemned because it is different.

In Wooley v. Maynard, he again championed the right not
to conform, authorizing the Court’s opinion affirming the
right of Jehovah’s Witnesses to refuse to display the motto,
“Live Free or Die,” on their New Hampshire license plates.
He explained that where the State’s interest is to dissemi-
nate an ideology, no matter how acceptable to some, such
interests cannot outweigh an individual’s First Amendment
right to avoid being the courier for such message.

He recognized at the same time, however, that the claims
of individual liberty do not invariably outweigh the right of
the people as a community to foster and protect common val-
ues and needs. Under the now-familiar standard for the
Court articulated by The Chief Justice in Miller v. Califor-
nia, whether speech is obscene and therefore unprotected is
judged from the viewpoint of the average person applying
contemporary community standards.

And in Paris Adult Theater I v. Slaton, he upheld for the
Court the State’s authority to regulate the exhibition of
obscene material in places of public accommodation, recog-
nizing that the State’s legitimate interest encompassed the
interest of the public in the quality of life in the total com-
munity environment, the tone of commerce in the great city
centers, and possibly the public safety itself.
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In The Chief Justice’s jurisprudence, the balance of individ-
ual and community rights is sensitive, as exemplified by his
opinions for the Court in cases involving claims of religious
establishment. In upholding New York’s tax exemption for
property used for religious education or charitable purposes
in Walz v. Tax Commission of New York, he acknowledged
that the test is inescapably one of degree, and explained
that it is an essential part of adjudication to draw distinc-
tions, including fine ones, in the process of interpreting the
Constitution.

In the following year, in Lemon v. Kurtzman, The Chief
Justice again wrote for the Court, this time striking down
State programs providing aid to parochial schools that fos-
tered an excessive degree of entanglement of church and
State.

Finally, Warren Burger remained true on the bench to his
lifelong commitment to the equal treatment of individuals,
irrespective of race or national origin. In one of his first
major opinions as Chief Justice, he delivered the Court’s
unanimous opinion in Swann v. Charlotte-Mecklenburg
Board of Education. Affirming the propriety of compre-
hensive relief, including busing of students to remedy racial
segregation in education, he was equally vigilant in guarding
against less direct, but still invidious forms of discrimination.

He wrote opinions for the Court adopting a disparate im-
pact standard for Federal statutory claims of racial discrimi-
nation in employment, condemning on equal protection
grounds the provision of State aid to racially segregated pri-
vate schools and sustaining the denial of Federal tax exemp-
tions to private schools that practice racial diserimination.

Nor were racial minorities the only beneficiaries of The
Chief Justice’s abiding belief in equal work. In his opinion
in Reed v. Reed, the Court for the first time struck down
on equal protection grounds a State statute that arbitrarily
discriminated against women, and in Hishon v. King and
Spalding, his opinion for the Court held that the Federal
statutory prohibition of sex discrimination in employment
applies to partnership decisions made by a law firm.
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It was because of his dedication to, indeed, reverence for
the principles embodied in our Constitution that Warren
Burger retired from the Supreme Court in 1986 to head the
Commission on the Bicentennial of the Constitution. He
served in that capacity as a tireless emissary of the Constitu-
tion to the ordinary men and women, and particularly the
children of this Nation.

In that role, as in all of the varied contexts in which he
toiled and emerged as a leader in the law, as private lawyer,
Assistant Attorney General, appellate judge, and Chief Jus-
tice of the United States, his dedication to liberty and equal-
ity, his faith in the citizens of this land, and his commitment
to maintaining the integrity of our constitutional structure,
guided his steps and consequently illuminated the path for
us all.

MR. CHIEF JUSTICE, on behalf of the lawyers of this Na-
tion and, in particular, of the Bar of this Court, I respectfully
request that the resolutions presented to you in honor and
celebration of the memory of Chief Justice Warren E. Burger
be accepted by the Court, and that they, together with the
chronicle of these proceedings, be ordered kept for all time
in the records of this Court.

THE CHIEF JUSTICE said:

Thank you, Attorney General Reno, and thank you, Gen-
eral Days.

The Court thanks both of you for your presentation today
in memory of our late colleague and friend, Chief Justice
Burger.

We ask that you convey to Chairman John Sexton and
the members of the Committee on Resolutions, Chairman
Charles A. Hobbs and the members of the Arrangements
Committee, and Michael Luttig, Chairman of today’s meet-
ing of the Bar, our appreciation for these appropriate
resolutions.
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Your motion that these resolutions be made a part of the
permanent records of the Court is granted.

For 17 years, a longer tenure than all but three of his pred-
ecessors, Warren Burger presided over this Court. During
that period of time, as might be expected, he authored
numerous important opinions for the Court on a variety of
subjects. The Nixon tapes case, INS v. Chadha, Miller v.
California, Milliken v. Bradley, Nebraska Press Association
were but a few. The resolutions mentioned many others.

He was particularly interested in the constitutional doc-
trine of separation of powers, and in the speech and religion
clauses of the First Amendment. He was a person of strong
convictions, who was nonetheless able to work harmoniously
with his colleagues.

The English scientist and philosopher, Alfred North
Whitehead said in one of his books, all the world over and at
all times, there have been practical men absorbed in irreduc-
ible and stubborn facts. All the world over, and at all times,
there have been men of philosophic temperament who have
been absorbed in the weaving of general principles.

No one, of course, is wholly in one of these camps or the
other, but I think one would have to say that Warren Burger
was predominantly in the camp of the practical man, as you
have suggested, General Days.

He was concerned as to how the Court’s decisions would
be translated into law at the trial level and at the community.
To that end, he was instrumental in the founding of the
National Center for State Courts, as you have mentioned,
General Reno, an organization devoted to providing admin-
istrative and technical assistance to State court systems.

He was instrumental in the founding of the Institute for
Court Management. He pioneered the idea of the Inns of
Court in the United States, where law students, faculty,
practicing lawyers, and judges could dine and meet together
in the pursuit of their common interests.

He was firmly of the view that the English system on
which these Inns were patterned did a better job of disciplin-



XXII CHIEF JUSTICE BURGER

ing practicing lawyers than did the more formal procedures
employed in this country.

Here at the Court, Warren Burger made changes that
materially improved our operation. Take, for example, his
reconfiguration of the bench on which my colleagues and I
are now sitting.

We take for granted the shape of the bench, and after 25
years it is understandable, but before the advent of Warren
Burger it was an absolutely straight bench, making it diffi-
cult for colleagues on either end to question counsel, difficult
for colleagues in the middle to hear questions from either
end, and difficult for counsel to address their remarks to
those towards the end of the bench.

By simply moving the two wings of the bench slightly for-
ward, all of these difficulties were corrected or alleviated,
although others may have been brought about.

It can also be said, I think, that he made the Court more
centrist by bringing the left and right wings closer together.

Chief Justice Burger also brought the Court from the days
of a hot lead printing press to automation in the printing of
its opinions. The hot lead press which we had when I be-
came a member of the Court some 20 years ago was little
different from the printing press the Court had when I was
a law clerk in the early fifties and, indeed, little different
from the kind of hot lead press on which we set type for our
high school newspaper at the beginning of World War II.

And during the June crunch, as we came to know it, you
would have to wait 2 or 3 days between the time you sent
an opinion, draft opinion to the printer, and the time you
could get it back.

This all changed under Chief Justice Burger’s regime, and
major steps toward the kind of automation we have today
were taken.

Warren Burger was a man of tremendous energy. Often,
when a lawyer takes the bench, he becomes less involved
than previously with the various concerns of the legal profes-
sion, but this was not true of Warren Burger. As an appel-
late judge, he helped to found the Appellate Judges Confer-
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ence at New York University, and he also played an
important part in the drafting of the standards of criminal
justice for the American Bar Association.

When he retired as Chief Justice in 1986, he said that one
of the reasons he did so was that he could not do justice to
both the office of Chief Justice and his position as Chairman
of the Committee on the Bicentennial of the Constitution.

When asked why he had chosen his chairmanship over the
Chief Justiceship, he replied that he thought the President
would have no trouble finding someone to be Chief Justice—
but he might have trouble finding someone to be Chairman
of the Committee on the Bicentennial, and after his retire-
ment, he was able to concentrate on the Bicentennial Com-
mission and bring that tremendous energy to bear to make
Americans better acquainted with their Constitution.

He was on occasion pressed by scholars to devote a large
part of the resources of the Committee to academic forums
and treatises on constitutional law, but he declined to do so.
He saw his job as bringing home to millions of Americans
the significance of their Constitution, and he succeeded mag-
nificently in doing so.

Warren Burger and I were good friends from the first time
I met him, when he informally swore me in as an Associate
Justice of this Court in December 1971. I continue to miss
him.

I remember stopping in to see him only a few weeks before
his death, and he was very proud of a just-published book he
had written about famous Supreme Court cases entitled, It
Is So Ordered. Here was a man, 88 years old, who had just
finished writing a book.

Warren Burger, the fifteenth Chief Justice of the United
States, left a large mark on this Court. He also left a large
mark on the legal profession as a whole, a profession in which
he retained an abiding interest throughout his life.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1995

WISCONSIN v». CITY OF NEW YORK ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR

THE SECOND CIRCUIT
No. 94-1614. Argued January 10, 1996—Decided March 20, 1996*

The Constitution’s Census Clause vests Congress with the responsibility
to conduct an “actual Enumeration” of the American public every 10
years, with the primary purpose of providing a basis for apportioning
congressional representation among the States. That responsibility
has been delegated to the Secretary of Commerce, who determined that
an “actual Enumeration” would best be achieved in the 1990 census by
not using a postenumeration survey (PES) statistical adjustment de-
signed to correct an undercount in the initial enumeration. In this
action brought by several of the respondents and others, the District
Court concluded that the Secretary’s decision not to statistically adjust
the census violated neither the Constitution nor federal law. In revers-
ing and remanding, the Court of Appeals looked to a line of precedent
involving judicial review of intrastate districting decisions, see Wes-
berry v. Sanders, 376 U. S. 1, and its progeny, and held, inter alia, that
a heightened standard of review was required here because the Secre-
tary’s decision impacted the fundamental right to have one’s vote
counted and had a disproportionate impact upon certain identifiable
minority racial groups.

*Together with No. 94-1631, Oklahoma v. City of New York et al., and

No. 94-1985, Department of Commerce et al. v. City of New York et al.,
also on certiorari to the same court.
1
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Held: Because it was reasonable to conclude that an “actual Enumeration”
could best be achieved in the 1990 census without the PES-based statis-
tical adjustment, the Secretary’s decision not to use that adjustment
was well within the constitutional bounds of discretion over the conduct
of the census that is provided to the Federal Government. Pp. 13-24.

(@) The Secretary’s decision was not subject to heightened scrutiny.
In two recent decisions, Department of Commerce v. Montana, 503 U. S.
442, and Franklin v. Massachusetts, 505 U. S. 788, this Court rejected
the application of Wesberry’s “one person-one vote” standard to Con-
gress, concluding that the Constitution vests Congress with wide discre-
tion over apportionment decisions and the conduct of the census, and
that the appropriate standard of review examines a congressional deci-
sion to determine whether it is “consistent with the constitutional lan-
guage and the constitutional goal of equal representation,” see Frank-
lin, supra, at 804. Rather than the strict scrutiny standard applied in
Wesberry and adopted by the Court of Appeals, the standard estab-
lished in Montana and Franklin applies to the Secretary’s decision
here. The Constitution’s text vests Congress with virtually unlimited
discretion in conducting the “actual Enumeration,” see Art. I, §2, cl. 3
(Congress may conduct the census “in such Manner as they shall by
Law direct”), and there is no basis for thinking that such discretion is
more limited than that text provides. Through the Census Act, 13
U.S. C. §141(a), Congress has delegated its broad authority over the
census to the Secretary. Hence, so long as the Secretary’s conduct of
the census is “consistent with the constitutional language and the consti-
tutional goal of equal representation,” it is within the Constitution’s
limits. Pp. 13-20.

(b) The Secretary’s decision conformed to applicable constitutional and
statutory provisions. In light of the Constitution’s broad grant of au-
thority to Congress, that decision need bear only a reasonable relation-
ship to the accomplishment of an actual enumeration of the population,
keeping in mind the census’ constitutional purpose of apportioning
congressional representation. The Secretary based the decision upon
three determinations, each of which is well within the bounds of his
constitutional discretion. First, he held that in light of the constitu-
tional purpose, the census’ distributive accuracy—i.e., getting most
nearly correct the proportions of people in different areas—was more
important than its numerical accuracy. A preference for distributive
accuracy (even at the expense of some numerical accuracy) is not incon-
sistent with the constitutional need to determine the apportionment of
the Representatives among the States. Second, the Secretary’s deter-
mination that the unadjusted census data should be considered the most
distributively accurate absent a showing to the contrary was based on
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his well-founded understanding of historical census practice and experi-
ence, an important consideration in this context. See, e. g., Montana,
supra, at 465. Respondents misplace their reliance on statistical ad-
justments that were used in the 1970 and 1980 censuses, since those
adjustments were of an entirely different type than the one at issue
and took place on a dramatically smaller scale, and since a PES-based
adjustment would have been the first time in history that the States’
apportionment was based upon counts in other States. Third, respond-
ents’ contention that this Court should review de novo the Secretary’s
conclusions on this point fundamentally misapprehends the basis for def-
erence to his determination, which arises not from the highly technical
nature of his decision, but from the wide discretion bestowed by the
Constitution upon Congress, and by Congress upon him. The Secre-
tary’s conclusion that the PES-based adjustment would not improve dis-
tributive accuracy, which was based on his review of extensive research
and the recommendations of some of his advisers, was a reasonable
choice in an area where technical experts disagree. Pp. 20-24.

34 F. 3d 1114, reversed.

REHNQUIST, C. J., delivered the opinion for a unanimous Court.

Solicitor General Days argued the cause for the federal
petitioners. With him on the briefs were Assistant Attor-
ney General Hunger, Deputy Solicitor General Kneedler,
Malcolm L. Stewart, and Mark B. Stern. James E. Doyle,
Attorney General of Wisconsin, argued the cause for peti-
tioners in No. 94-1614 and No. 94-1631. With him on the
brief for petitioner in No. 94-1614 was Peter C. Anderson,
Assistant Attorney General. Don G. Holladay and Shelia
D. Tims filed briefs for petitioner in No. 94-1631.

Robert S. Rifkind argued the cause for respondents in all
cases. With him on the brief were Paul A. Crotty, Lorna
B. Goodman, Peter L. Zimroth, Dennis C. Vacco, Attorney
General of New York, Victoria Graffeo, Solicitor General,
Barbara Billet, Deputy Solicitor General, and Lula Ander-
son, Assistant Attorney General, James K. Hahn, Susan S.
Sher, Benna Ruth Solomon, Robert A. Ginsburg, Helen M.
Gros, Dennis Hayes, Frank Shafroth, Dan Morales, Attor-
ney General of Texas, and Javier P. Guajardo, Special As-
sistant Attorney General, Robert A. Butterworth, Attorney
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General of Florida, and George L. Waas, Assistant Attorney
General, Deborah T. Poritz, Attorney General of New Jersey,
and Michael S. Bokar, Senior Deputy Attorney General,
Grant Woods, Attorney General of Arizona, and Robert
Carey, First Assistant Attorney General, Tom Udall, At-
torney General of New Mexico, and Christopher D. Coppin,
Assistant Attorney General, Ada Treiger, John J. Copelan,
Jr., Louise Renne, Burk E. Delventhal, Stan M. Sharoff,
T. Michael Mather, John P. Frank, Avis M. Russell, Nicholas
Rodriguez, Robert Cohen, Michael W. L. McCrory, George
Rios, Burton H. Levin, Pastel Vann, Assistant Corporation
Counsel for the District of Columbia, and Kendrick Smith.T

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

In conducting the 1990 United States Census, the Secre-
tary of Commerce decided not to use a particular statistical
adjustment that had been designed to correct an undercount
in the initial enumeration. The Court of Appeals for the
Second Circuit held that the Secretary’s decision was subject
to heightened scrutiny because of its effect on the right of
individual respondents to have their vote counted equally.
We hold that the Secretary’s decision was not subject to
heightened scrutiny, and that it conformed to applicable
constitutional and statutory provisions.

TBriefs of amici curiae urging reversal were filed for the Common-
wealth of Pennsylvania by Thomas W. Corbett, Jr., Attorney General, and
John G. Knorr 111, Chief Deputy Attorney General; and for United States
Senator Herb Kohl et al. by Brady C. Williamson.

Briefs of amici curiae urging affirmance were filed for the City of De-
troit by Linda D. Fegins; and for the Lawyers’” Committee for Civil Rights
Under Law et al. by Jonathan L. Greenblatt, Paul C. Saunders, Herbert
J. Hansell, Norman Redlich, Barbara R. Arnwine, Thomas J. Hender-
son, Christopher A. Hansen, Steven R. Shapiro, Samuel Rabinove, Elaine
R. Jones, Theodore M. Shaw, Charles Stephen Ralston, and Arthur N.
Eisenberg.
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The Constitution requires an “actual Enumeration” of the
population every 10 years and vests Congress with the au-
thority to conduct that census “in such Manner as they shall
by Law direct.”! Art.I, §2,cl.3. Through the Census Act,
13 U.S. C. §1 et seq., Congress has delegated to the Secre-
tary of the Department of Commerce the responsibility to
take “a decennial census of [the] population . . . in such form
and content as he may determine ....” §141(a). The Sec-
retary is assisted in the performance of that responsibility
by the Bureau of the Census and its head, the Director of
the Census. See §2; §21 (“[The] Director shall perform
such duties as may be imposed upon him by law, regulations,
or orders of the Secretary”).

The Constitution provides that the results of the census
shall be used to apportion the Members of the House of Rep-
resentatives among the States. See Art. I, §2, cl. 3 (“Repre-
sentatives . . . shall be apportioned among the several States
. . . according to their respective Numbers . . .”); Amdt. 14,
§2 (“Representatives shall be apportioned among the several
States according to their respective numbers, counting the
whole number of persons in each State . ..”). Because the
Constitution provides that the number of Representatives
apportioned to each State determines in part the allocation
to each State of votes for the election of the President, the
decennial census also affects the allocation of members of the
electoral college. See Art. II, §1, cl. 2 (“Each State shall
appoint . . . a Number of Electors, equal to the whole Num-
ber of Senators and Representatives to which the State may
be entitled in the Congress . ..”). Today, census data also
have important consequences not delineated in the Consti-
tution: The Federal Government considers census data in

1The Census Clause provides in full: “The actual Enumeration shall be
made within three Years after the first Meeting of the Congress of the
United States, and within every subsequent Term of ten Years, in such
Manner as they shall by Law direct.” Art. I, §2, cl. 3.
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dispensing funds through federal programs to the States, and
the States use the results in drawing intrastate political
districts.

There have been 20 decennial censuses in the history of
the United States. Although each was designed with the
goal of accomplishing an “actual Enumeration” of the popula-
tion, no census is recognized as having been wholly success-
ful in achieving that goal.? Cf. Karcher v. Daggett, 462 U. S.
725, 732 (1983) (recognizing that “census data are not per-
fect,” and that “population counts for particular localities are
outdated long before they are completed”); Gaffney v. Cum-
mings, 412 U. S. 735, 745 (1973) (census data “are inherently
less than absolutely accurate”). Despite consistent efforts
to improve the quality of the count, errors persist. Persons
who should have been counted are not counted at all or are
counted at the wrong location; persons who should not have
been counted (whether because they died before or were
born after the decennial census date, because they were not
a resident of the country, or because they did not exist) are
counted; and persons who should have been counted only
once are counted twice. It is thought that these errors have
resulted in a net “undercount” of the actual American popu-
lation in every decennial census. In 1970, for instance, the
Census Bureau concluded that the census results were 2.7%
lower than the actual population.? Brief for Respondents 12.

2Indeed, even the first census did not escape criticism. Thomas Jeffer-
son, who oversaw the conduct of that census in 1790 as Secretary of State,
was confident that it had significantly undercounted the young Nation’s
population. See C. Wright, History and Growth of the United States
Census 16-17 (1900).

30ne might wonder how the Census Bureau is able to determine
whether there is an undercount and its size. Specifically: Against what
standard are the census results measured? After all, if the actual popu-
lation of the United States is known, then the conduct of the census would
seem wholly redundant.

For the most part, we are told, the size of the error in a particular
census is determined by comparing the census results not with some defi-
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The undercount is not thought to be spread consistently
across the population: Some segments of the population are
“undercounted” to a greater degree than are others, result-
ing in a phenomenon termed the “differential undercount.”
Since at least 1940, the Census Bureau has thought that the
undercount affects some racial and ethnic minority groups to
a greater extent than it does whites. In 1940, for example,
when the undercount for the entire population was 5.4%, the
undercount for blacks was estimated at 8.4% (and the under-
count for whites at 5.0%). Ibid. The problem of the differ-
ential undercount has persisted even as the census has come
to provide a more numerically accurate count of the popula-
tion. In the 1980 census, for example, the overall under-
count was estimated at 1.2%, and the undercount of blacks
was estimated at 4.9%. Ibid.

The Census Bureau has recognized the undercount and the
differential undercount as significant problems, and in the
past has devoted substantial effort toward achieving their
reduction. Most recently, in its preparations for the 1990
census, the Bureau initiated an extensive inquiry into vari-
ous means of overcoming the impact of the undercount and
the differential undercount. As part of this effort, the Bu-
reau created two task forces: the Undercount Steering Com-
mittee, responsible for planning undercount research and pol-
icy development; and the Undercount Research Staff (URS),
which conducted research into various methods of improving
the accuracy of the census. In addition, the Bureau con-
sulted with state and local governments and various outside
experts and organizations.

Largely as a result of these efforts, the Bureau adopted
a wide variety of measures designed to reduce the rate of

nite and established measure of the population, but rather with estimates
of the population developed from demographic data. See App. to Pet. for
Cert. in No. 94-1614, pp. 158a—-168a, 366a—369a (hereinafter Pet. App.). A
similar procedure traditionally has been used to determine the size and
makeup of the differential undercount, see infra, at 9-10.
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error in the 1990 enumeration, including an extensive ad-
vertising campaign, a more easily completed census ques-
tionnaire, and increased use of automation, which among
other things facilitated the development of accurate maps
and geographic files for the 1990 census. Pet. App. 321a—
322a.* The Bureau also implemented a number of improve-
ments specifically targeted at eliminating the differential
undercount; these included advertising campaigns developed
by and directed at traditionally undercounted populations
and expanded questionnaire assistance operations for non-
English speaking residents. Ibid.

In preparing for the 1990 census, the Bureau and the task
forces also looked into the possibility of using large-scale
statistical adjustment to compensate for the undercount and
differential undercount. Although the Bureau had pre-
viously considered that possibility (most recently in 1980),
it always had decided instead to rely upon more traditional
methodology and the results of the enumeration. See
Cuomo v. Baldrige, 674 F. Supp. 1089 (SDNY 1987) (noting
that Bureau rejected large-scale statistical adjustment of the
1980 census). In 1985, preliminary investigations by the
URS suggested that the most promising method of statistical
adjustment was the “capture-recapture” or “dual system
estimation” (DSE) approach.

The particular variations of the DSE considered by the
Bureau are not important for purposes of this opinion, but an
example may serve to make the DSE more understandable.
Imagine that one wanted to use DSE in order to determine
the number of pumpkins in a large pumpkin patch. First,
one would choose a particular section of the patch as the
representative subset to which the “recapture” phase will
be applied. Let us assume here that it is a section exactly
one-tenth the size of the entire patch that is selected. Then,

4 All references to Pet. App. are to the appendix to the petition for
certiorari in No. 94-1614 unless otherwise noted.



Cite as: 517 U. S. 1 (1996) 9

Opinion of the Court

at the next step—the “capture” stage—one would conduct a
fairly quick count of the entire patch, making sure to record
both the number of pumpkins counted in the entire patch
and the number of pumpkins counted in the selected section.
Let us imagine that this stage results in a count of 10,000
pumpkins for the entire patch and 1,000 pumpkins for the
selected section. Next, at the “recapture” stage, one would
perform an exacting count of the number of pumpkins in the
selected section. Let us assume that we now count 1,100
pumpkins in that section. By comparing the results of the
“capture” phase and the results of the “recapture” phase for
the selected section, it is possible to estimate that approxi-
mately 100 pumpkins actually in the patch were missed for
every 1,000 counted at the “capture” phase. Extrapolating
this data to the count for the entire patch, one would con-
clude that the actual number of pumpkins in the patch is
11,000.

In the context of the census, the initial enumeration of the
entire population (the “capture”) would be followed by the
postenumeration survey (PES) (the “recapture”) of certain
representative geographical areas. The Bureau would then
compare the results of the PES to the results of the initial
enumeration for those areas targeted by the PES, in order
to determine a rate of error in those areas for the initial
enumeration (i. e., the rate at which the initial enumeration
undercounted people in those areas). That rate of error
would be extrapolated to the entire population, and thus
would be used to statistically adjust the results of the ini-
tial enumeration.

The URS thought that the PES also held some promise
for correcting the differential undercount. The PES would
be conducted through the use of a system called post-
stratification. Thus, each person counted through the PES
would be placed into one, and only one, of over 1,000 post-
strata defined by five categories: geography; age; sex; status
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of housing unit (rent versus own); and race (including His-
panic versus non-Hispanic origin).” By comparing the post-
stratified PES data to the results of the initial enumeration,
the Bureau would be able to estimate not only an overall
undercount rate, but also an undercount rate for each post-
strata. Hence, the statistical adjustment of the census could
reflect differences in the undercount rate for each poststrata.

Through the mid-1980’s, the Bureau conducted a series of
field tests and statistical studies designed to measure the
utility of the PES as a tool for adjusting the census. The
Director of the Bureau decided to adopt a PES-based adjust-
ment, and in June 1987, he informed his superiors in the De-
partment of Commerce of that decision. The Secretary of
Commerce disagreed with the Director’s decision to adjust,
however, and in October 1987, the Department of Commerce
announced that the 1990 census would not be statistically
adjusted.

In November 1988, several plaintiffs (including a number
of the respondents in this action) brought suit in the United
States District Court for the Eastern District of New York,
arguing that the Secretary’s decision against statistical ad-
justment of the 1990 census was unconstitutional and con-
trary to federal law. The parties entered into an interim
stipulation providing, inter alia, that the Secretary would
reconsider the possibility of a statistical adjustment.

In July 1991, the Secretary issued his decision not to use
the PES to adjust the 1990 census. Pet. App. 135a—415a.
The Secretary began by noting that large-scale statistical

5Examples of poststrata actually used include: female blacks between
the ages of 20 and 29 who owned a home in either Detroit or Chicago;
nonblack non-Hispanic females, aged 45-64, living in owned or rented
housing in a nonmetropolitan area with a population of 10,000 or more in
Arizona, Colorado, Idaho, Montana, Nevada, New Mexico, Utah, or Wyo-
ming; and male Asians or Pacific Islanders, aged 65 or above, renting a
home in either the Los Angeles-Long Beach area or another central city in
a metropolitan area in Alaska, California, Hawaii, Oregon, or Washington.
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adjustment of the census through the PES would “abandon a
two hundred year tradition of how we actually count people.”
Id., at 138a. Before taking a “step of that magnitude,” he
held, it was necessary to be “certain that it would make the
census better and the distribution of the population more
accurate.” Ibid. Emphasizing that the primary purpose of
the census was to apportion political representation among
the States, the Secretary concluded that “the primary crite-
rion for accuracy should be distributive accuracy—that is,
getting most nearly correct the proportions of people in dif-
ferent areas.” Id., at 146a-147a.

After reviewing the recommendations of his advisers and
the voluminous statistical research that had been compiled,
the Secretary concluded that although numerical accuracy
(at the national level) might be improved through statistical
adjustment, he could not be confident that the distributive
accuracy of the census—particularly at the state and local
level—would be improved by a PES-based adjustment.
Id., at 140a-141a, 200a-201a. In particular, the Secretary
noted, the adjusted figures became increasingly unreliable as
one focused upon smaller and smaller political subdivisions.
Id., at 142a.

The Secretary stated that his decision not to adjust was
buttressed by a concern that adjustment of the 1990 census
might present significant problems in the future. Id., at
143a. Because small changes in adjustment methodology
would have a large impact upon apportionment—an impact
that could be determined before a particular methodology
was chosen—the Secretary found that statistical adjustment

5The distinction between distributive and numerical accuracy becomes
clear with an example. Imagine that the Bureau somehow were able to
determine definitely that the census had failed to count exactly 10 million
people nationwide. If those 10 million “persons” were added to the Na-
tion’s total population, and all 10 million were allocated to one particular
State, then the numerical accuracy of the census would be improved, but
the distributive accuracy would almost certainly be significantly impaired.
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of the 1990 census might open the door to political tampering
in the future. The Secretary also noted that statistical ad-
justment might diminish the incentive for state and local po-
litical leaders to assist in the conduct of the initial enumera-
tion. See id., at 143a-144a. In conclusion, the Secretary
stated that the Bureau would continue its research into the
possibility of statistical adjustment of future censuses, and
would maintain its efforts to improve the accuracy and inclu-
siveness of the initial enumeration. Id., at 145a.

The plaintiffs returned to court. The District Court con-
cluded that the Secretary’s decision violated neither the Con-
stitution nor federal law. See New York v. United States
Dept. of Commerce, 822 F. Supp. 906 (EDNY 1993).

Respondents appealed, arguing that the District Court
had adopted the wrong standard of review for their constitu-
tional claim,” and the Court of Appeals for the Second Circuit
reversed by a divided vote. 34 F. 3d 1114 (1994); Pet. App.
la—40a. The majority looked to a line of precedent involv-
ing judicial review of intrastate districting decisions, see,
e. 9., Karcher v. Daggett, 462 U. S. 725 (1983); Wesberry v.
Sanders, 376 U.S. 1 (1964), and found that a heightened
standard of review was required here both because the Sec-
retary’s decision impacted a fundamental right, viz., the
right to have one’s vote counted, and because the decision
had a disproportionate impact upon certain identifiable mi-
nority racial groups. 34 F. 3d, at 1128. The court then held
that the plaintiffs had shown that the Secretary had failed
to make a good-faith effort to achieve equal districts as
nearly as possible, id., at 1130, and therefore that the defend-
ants must bear the burden of proving that population devia-
tions were necessary to achieve some legitimate state goal,
id., at 1131. The court remanded for an inquiry into
whether the Secretary could show that the decision not to

"Respondents did not appeal the District Court’s treatment of their
statutory claims.
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adjust was essential for the achievement of a legitimate
governmental objective. Ibid.

The dissenting judge stated that he would have affirmed
based upon the decision of the District Court. See ibid.
He also noted that the majority’s decision created a conflict
with two other decisions of the Courts of Appeals. See De-
troit v. Franklin, 4 F. 3d 1367 (CA6 1993), and Tucker v.
United States Dept. of Commerce, 958 F. 2d 1411 (CAT 1992).

Wisconsin, Oklahoma, and the United States each filed a
petition for certiorari. We granted those petitions, and
consolidated them for argument. 515 U.S. 1190 (1995).
We now reverse.

II

In recent years, we have twice considered constitutional
challenges to the conduct of the census. In Department of
Commerce v. Montana, 503 U. S. 442 (1992), the State of
Montana, several state officials, and Montana’s Members of
Congress brought suit against the Federal Government,
challenging as unconstitutional the method used to deter-
mine the number of Representatives to which each State is
entitled. A majority of a three-judge District Court looked
to the principle of equal representation for equal numbers of
people that was applied to intrastate districting in Wesberry
v. Sanders, supra, and held it applicable to congressional ap-
portionment of seats among the States. Noting a significant
variance between the population of Montana’s single district
and the population of the “ideal district,” the court found
that Congress’ chosen method of apportionment violated the
principle of Wesberry, and therefore voided the federal stat-
ute providing the method of apportionment.

In a unanimous decision, this Court reversed. We began
by revisiting Wesberry, a case in which the Court held uncon-
stitutional wide disparities in the population of congressional
districts drawn by the State of Georgia. Montana, supra,
at 459-460. We recognized that the principle of Wesberry—
“‘equal representation for equal numbers of people’”—had
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evolved though a line of cases into a strictly enforced re-
quirement that a State “‘make a good-faith effort to achieve
precise mathematical equality’” among the populations of
congressional districts. See Montana, supra, at 460, quot-
ing Kirkpatrick v. Preisler, 394 U.S. 526, 530-531 (1969)
(disparities between congressional districts in Missouri held
unconstitutional); see also Karcher v. Daggett, supra (1% dis-
parity between population of New Jersey districts held un-
constitutional). Returning to Montana’s challenge to Con-
gress’ apportionment decision, we noted that the Wesberry
line of cases all involved intrastate disparities in the popu-
lation of voting districts that had resulted from a State’s
redistricting decisions, whereas Montana had challenged in-
terstate disparities resulting from the actions of Congress.
Montana, supra, at 460.

We found this difference to be significant beyond the sim-
ple fact that Congress was due more deference than the
States in this area. Wesberry required a State to make “a
good-faith effort to achieve precise mathematical equality” in
the size of voting districts. Kirkpatrick, supra, at 530-531.
While this standard could be applied easily to intrastate dis-
tricting because there was no “theoretical incompatibility en-
tailed in minimizing both the absolute and the relative differ-
ences” in the sizes of particular voting districts, we observed
that it was not so easily applied to interstate districting deci-
sions where there was a direct tradeoff between absolute and
relative differences in size. Montana, supra, at 461-462.
Finding that Montana demanded that we choose between
several measures of inequality in order to hold the Wesberry
standard applicable to congressional apportionment deci-
sions, we concluded that “[n]either mathematical analysis nor
constitutional interpretation provide[d] a conclusive answer”
upon which to base that choice. Montana, supra, at 463.

We further found that the Constitution itself, by guaran-
teeing a minimum of one representative for each State, made
it virtually impossible in interstate apportionment to achieve



Cite as: 517 U. S. 1 (1996) 15

Opinion of the Court

the standard imposed by Wesberry. Montana, supra, at
463. In conclusion, we recognized the historical pedigree of
the challenged method of apportionment, and reemphasized
that Congress’ “good-faith choice of a method of apportion-
ment of Representatives among the several States ‘according
to their respective Numbers’ commands far more deference
than a state districting decision that is capable of being
reviewed under a relatively rigid mathematical standard.”
Montana, supra, at 464.

In Franklin v. Massachusetts, 505 U. S. 788 (1992), we re-
iterated our conclusion that the Constitution vests Congress
with wide discretion over apportionment decisions and the
conduct of the census. In Franklin, the State of Massachu-
setts and two of its registered voters sued the Federal Gov-
ernment, arguing that the method used by the Secretary to
count federal employees serving overseas was (among other
things) unconstitutional. Restating the standard of review
established by Montana, we examined the Secretary’s deci-
sion in order to determine whether it was “consistent with
the constitutional language and the constitutional goal of
equal representation.” See Franklin, supra, at 804; Mon-
tana, supra, at 459. After a review of the historical practice
in the area, we found that the plaintiffs had not met their
burden of proving that a decision contrary to that made by
the Secretary would “make representation . . . more equal.”
Franklin, 505 U. S., at 806. Concluding that the Secretary’s
decision reflected a “judgment, consonant with, though not
dictated by, the text and history of the Constitution . .. )”
we held the Secretary’s decision to be well within the con-
stitutional limits on his discretion. Ibid.

In its decision in this action, the Court of Appeals found
that a standard more strict than that established in Montana
and Franklin should apply to the Secretary’s decision not to
statistically adjust the census. The court looked to equal
protection principles distilled from the same line of state re-
districting cases relied upon by the plaintiffs in Montana,
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and found that both the nature of the right asserted by re-
spondents—the right to have one’s vote counted equally—
and the nature of the affected classes—“certain identifiable
minority groups”—required that the Secretary’s decision be
given heightened scrutiny. 34 F. 3d, at 1128. The court
drew from the District Court’s decision “implicit” findings:
that the census did not achieve equality of voting power as
nearly as practicable; “that for most purposes and for most
of the population [the PES-based] adjustment would result
in a more accurate count than the original census; and that
the adjustment would lessen the disproportionate under-
counting of minorities.” Id., at 1129.

The court recognized two significant differences between
the intrastate districting cases and the instant action: first,
that this case involves the federal rather than a state govern-
ment; and second, that constitutional requirements make it
impossible to achieve precise equality in voting power na-
tionwide. Ibid. But it found these differences nondetermi-
native, deciding that no deference was owed to the Executive
Branch on a question of law, and that the “impossibility of
achieving precise mathematical equality is no excuse for [the
Federal Government] not making [the] mandated good-faith
effort.” Ibid. The court found that the respondents here
had established a prima facie violation of the Wesberry
standard both by showing that the PES-based adjustment
would increase numerical accuracy, and by virtue of the fact
that “the differential undercount in the 1990 enumeration
was plainly foreseeable and foreseen.” 34 F. 3d, at 1130-
1131. The court held that the Secretary’s decision would
have to be vacated as unconstitutional unless on remand he
could show that the decision not to adjust “(a) furthers a
governmental objective that is legitimate, and (b) is essential
for the achievement of that objective.” Id., at 1131.

We think that the Court of Appeals erred in holding the
“one person-one vote” standard of Wesberry and its progeny
applicable to the action at hand. For several reasons, the
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“good-faith effort to achieve population equality” required of
a State conducting intrastate redistricting does not translate
into a requirement that the Federal Government conduct a
census that is as accurate as possible. First, we think that
the Court of Appeals understated the significance of the two
differences that it recognized between state redistricting
cases and the instant action. The court failed to recognize
that the Secretary’s decision was made pursuant to Con-
gress’ direct delegation of its broad authority over the cen-
sus. See Art. I, §2, cl. 3 (Congress may conduct the census
“in such Manner as they shall by Law direct”). The court
also undervalued the significance of the fact that the Consti-
tution makes it impossible to achieve population equality
among interstate districts. As we have noted before, the
Constitution provides that “[t]he number of Representatives
shall not exceed one for every 30,000 persons; each State
shall have at least one Representative; and district bound-
aries may not cross state lines.” Montana, 503 U.S., at
447-448.

While a court can easily determine whether a State has
made the requisite “good-faith effort” toward population
equality through the application of a simple mathematical
formula, we see no way in which a court can apply the Wes-
berry standard to the Federal Government’s decisions re-
garding the conduct of the census. The Court of Appeals
found that Wesberry required the Secretary to conduct a
census that would “achieve voting-power equality,” which it
understood to mean a census that was as accurate as possible.
34 F. 3d, at 1129. But in so doing, the court implicitly found
that the Constitution prohibited the Secretary from prefer-
ring distributive accuracy to numerical accuracy, and that
numerical accuracy—which the court found to be improved
by a PES-based adjustment—was constitutionally preferable
to distributive accuracy. See id., at 1131 (“[T]he Secretary
did not make the required effort to achieve numerical accu-
racy as nearly as practicable, . . . the burden thus shifted to
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the Secretary to justify his decision not to adjust . ..”). As
in Montana, where we could see no constitutional basis upon
which to choose between absolute equality and relative
equality, so here can we see no ground for preferring numeri-
cal accuracy to distributive accuracy, or for preferring gross
accuracy to some particular measure of accuracy. The Con-
stitution itself provides no real instruction on this point, and
extrapolation from our intrastate districting cases is equally
unhelpful. Quite simply, “[t]he polestar of equal represen-
tation does not provide sufficient guidance to allow us to
discern a single constitutionally permissible course.” Mon-
tana, supra, at 463.

In Montana, we held that Congress’ “apparently good-
faith choice of a method of apportionment of Representatives
among the several States ‘according to their respective Num-
bers’” was not subject to strict scrutiny under Wesberry.
Montana, supra, at 464. With that conclusion in mind, it
is difficult to see why or how Wesberry would apply to the
Federal Government’s conduct of the census—a context even
further removed from intrastate districting than is con-
gressional apportionment. Congress’ conduct of the census,
even more than its decision concerning apportionment, “com-
mands far more deference than a state districting decision
that is capable of being reviewed under a relatively rigid
mathematical standard.”® Montana, supra, at 464.

Rather than the standard adopted by the Court of Ap-
peals, we think that it is the standard established by this

8 Nor do we think that strict scrutiny applies here for some other reason.
Strict scrutiny of a classification affecting a protected class is properly
invoked only where a plaintiff can show intentional discrimination by the
Government. Washington v. Davis, 426 U. S. 229, 239-245 (1976). Re-
spondents here have not argued that the Secretary’s decision not to adjust
was based upon an intent to discriminate on the basis of race. Indeed, in
light of the Government’s extraordinary efforts to include traditionally
undercounted minorities in the 1990 census, see Pet. App. 78a, 321a—322a,
we think that respondents here would have had a tough row to hoe had
they set out to prove intentional discrimination by the Secretary.
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Court in Montana and Franklin that applies to the Secre-
tary’s decision not to adjust. The text of the Constitution
vests Congress with virtually unlimited discretion in con-
ducting the decennial “actual Enumeration,”? see Art. I, §2,
cl. 3, and notwithstanding the plethora of lawsuits that inevi-
tably accompany each decennial census, there is no basis
for thinking that Congress’ discretion is more limited than
the text of the Constitution provides. See also Baldrige v.
Shapiro, 455 U. S. 345, 361 (1982) (noting broad scope of Con-
gress’ discretion over census). Through the Census Act,
Congress has delegated its broad authority over the census
to the Secretary.! See 13 U.S. C. §141(a) (Secretary shall
take “a decennial census of [the] population . . . in such form
and content as he may determine . . .”). Hence, so long as
the Secretary’s conduct of the census is “consistent with the

9We do not decide whether the Constitution might prohibit Congress
from conducting the type of statistical adjustment considered here. See
Brief for Petitioner in No. 94-1614, pp. 40-42.

0See, e.g., Franklin v. Massachusetts, 505 U. S. 788, 790 (1992) (“As
one season follows another, the decennial census has again generated a
number of reapportionment controversies”); National Law Center on
Homelessness and Poverty v. Brown, appeal pending, No. 94-5312
(CADC) (argued Oct. 6, 1995) (challenging Census Bureau’s procedures for
finding and counting homeless persons); Carey v. Klutznick, 637 F. 2d 834
(CA2 1980) (seeking order directing Census Bureau to adopt certain proc-
esses for counting persons); Borough of Bethel Park v. Stans, 449 F. 2d
575 (CA3 1971).

1'We do not here decide the precise bounds of the authority delegated
to the Secretary through the Census Act. First, because no party here
has suggested that Congress has, in its delegation of authority over the
conduct of the census to the Secretary, constrained the Secretary’s author-
ity to decide not to adjust the census, we assume here that the Secretary’s
discretion not to adjust the census is commensurate with that of Congress.
See Brief for Petitioner in No. 94-1614, p. 24, n. 19 (stating that “Congress
did not enact any . . . legislation . . . to compel . . . statistical adjustment”
of the 1990 census). Second, although Oklahoma argues that Congress
has constrained the Secretary’s discretion to statistically adjust the decen-
nial census, see 13 U. S. C. §195, we need not decide that question in order
to resolve this action.
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constitutional language and the constitutional goal of equal
representation,” Franklin, 505 U. S., at 804, it is within the
limits of the Constitution. In light of the Constitution’s
broad grant of authority to Congress, the Secretary’s deci-
sion not to adjust need bear only a reasonable relationship
to the accomplishment of an actual enumeration of the popu-
lation, keeping in mind the constitutional purpose of the
census.

In 1990, the Census Bureau made an extraordinary effort
to conduct an accurate enumeration, and was successful in
counting 98.4% of the population. See 58 Fed. Reg. 70
(1993); Brief for Federal Parties 28. The Secretary then had
to consider whether to adjust the census using statistical
data derived from the PES. He based his decision not to
adjust the census upon three determinations. First, he held
that in light of the constitutional purpose of the census, its
distributive accuracy was more important than its numer-
ical accuracy. Second, he determined that the unadjusted
census data would be considered the most distributively
accurate absent a showing to the contrary. And finally,
after reviewing the results of the PES in light of extensive
research and the recommendations of his advisers, the
Secretary found that the PES-based adjustment would not
improve distributive accuracy. Each of these three determi-
nations is well within the bounds of the Secretary’s constitu-
tional discretion.

As we have already seen, supra, at 18, the Secretary’s de-
cision to focus on distributive accuracy is not inconsistent
with the Constitution. Indeed, a preference for distributive
accuracy (even at the expense of some numerical accuracy)
would seem to follow from the constitutional purpose of the
census, viz., to determine the apportionment of the Repre-
sentatives among the States. Respondents do not dispute
this point. See Brief for Respondents 54 (“Distributive ac-
curacy is an appropriate criterion for judging census accu-
racy because it calls attention to a concern with the uses
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to which census data are put”). Rather, they challenge the
Secretary’s first determination by arguing that he improp-
erly “regarded evidence of superior numeric accuracy as ‘not
relevant’ to the determination of distributive accuracy.” Id.,
at 39 (quoting Pet. App. 201a); see also Brief for Respondents
51-54. In support of this argument, respondents note that
an enumeration that results in increased numerical accuracy
will also result in increased distributive accuracy.

We think that respondents rest too much upon the state-
ment by the Secretary to which they refer. When quoted
in full, the statement reads: “While the preponderance of the
evidence leads me to believe that the total population at the
national level falls between the census counts and the ad-
justed figures, that conclusion is not relevant to the deter-
mination of distributive accuracy.” Pet. App. 201a. In his
decision, the Secretary found numerical accuracy (in addi-
tion to distributive accuracy) to be relevant to his decision
whether to adjust. See id., at 157a. Even if the Secretary
had chosen to subordinate numerical accuracy, we are not
sure why the fact that distributive and numerical accuracy
correlate closely in an improved enumeration would require
the Secretary to conclude that they correlate also for a PES-
based statistical adjustment.

Turning to the Secretary’s second determination, we pre-
viously have noted, and respondents do not dispute, the im-
portance of historical practice in this area. See Franklin,
supra, at 803—806 (noting importance of historical experience
in conducting the census); cf. Montana, 503 U. S., at 465 (“To
the extent that the potentially divisive and complex issues
associated with apportionment can be narrowed by the adop-
tion of both procedural and substantive rules that are con-
sistently applied year after year, the public is well served
....”). Nevertheless, respondents challenge the Secretary’s
second determination by arguing that his understanding of
historical practice is flawed. According to respondents, the
Secretary assumed that the census traditionally was con-
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ducted via a simple “headcount,” thereby ignoring the fact
that statistical adjustment had been used in both the 1970
and 1980 censuses. See Brief for Respondents 4-5.

We need not tarry long with this argument. The Secre-
tary reasonably recognized that a PES-based statistical ad-
justment would be a significant change from the traditional
method of conducting the census. The statistical adjust-
ments in 1970 and 1980 to which respondents refer were of
an entirely different type than the adjustment considered
here, and they took place on a dramatically smaller scale.
See Cuomo v. Baldrige, 674 F. Supp., at 1107 (rejecting ar-
gument that Secretary had to conduct PES-like statistical
adjustment of 1980 census and finding that “none of [the]
adjustments in 1970 were even remotely similar to the types
of wholesale adjustments presently suggested . ..”). More-
over, the PES-based adjustment would have been the first
time in history that the States’ apportionment would have
been based upon counts in other States. See Pet. App.
251a-252a. Here, the Secretary’s understanding of the tra-
ditional method of conducting the census was well founded,
as was his establishment of a rebuttable presumption that
the traditional method was the most accurate.

The Secretary ultimately determined that the available
evidence “tends to support the superior distributive accu-
racy of the actual enumeration,” id., at 185a, and it is this
determination at which respondents direct the brunt of their
attack. Respondents contend that the Secretary’s review of
the evidence is due no deference from this Court. They
argue that the Secretary’s decision is not the sort of “highly
technical” administrative decision that normally commands
judicial deference, and that regardless of its technical com-
plexity, the Secretary’s review of the evidence presents a
constitutional issue that deserves no deference. Respond-
ents contend that the Secretary’s review of the evidence is
of dubious validity because the Secretary is admittedly “not
a statistician,” id., at 139a, and because his conclusion is at
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odds with that of the Director of the Census. According to
respondents, we should carefully comb the Secretary’s deci-
sion in order to review his conclusions de novo.

Respondents’ argument fundamentally misapprehends the
basis for our deference to the Secretary’s determination that
the adjusted census results do not provide a more distribu-
tively accurate count of the population. Our deference
arises not from the highly technical nature of his decision,
but rather from the wide discretion bestowed by the Consti-
tution upon Congress, and by Congress upon the Secretary.
Regardless of the Secretary’s statistical expertise, it is he to
whom Congress has delegated its constitutional authority
over the census. For that same reason, the mere fact that
the Secretary’s decision overruled the views of some of his
subordinates is by itself of no moment in any judicial review
of his decision.

Turning finally to review the Secretary’s conclusion that
the PES-based adjustment would not improve distributive
accuracy, we need note only that the Secretary’s conclusion
is supported by the reasoning of some of his advisers, and
was therefore a reasonable choice in an area where technical
experts disagree. Cf. Tucker v. United States Dept. of Com-
merce, 958 F. 2d, at 1418 (Plaintiffs seeking PES-based sta-
tistical adjustment “are asking [courts] to take sides in a
dispute among statisticians, demographers, and census offi-
cials concerning the desirability of making a statistical ad-
justment to the census headcount”). The Under Secretary
of Commerce for Economic Affairs and the Administrator
of the Economics and Statistics Administration both voted
against adjustment. Pet. App. 59a, 140a. Moreover, even
those who recommended in favor of adjustment recognized
that their conclusion was not compelled by the evidence: The
Director of the Census Bureau, upon whose recommendation
respondents heavily rely, stated in her report to the Secre-
tary that “[a]djustment is an issue about which reasonable
men and women and the best statisticians and demographers
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can disagree.” App. 73. And one of the principal statisti-
cians at the Bureau, Dr. Robert E. Fay, “‘told the Secretary
that . . . reasonable statisticians could differ’” on the ques-
tion of adjustment. Pet. App. 91a. Therefore, and because
we find the Secretary’s two prior determinations as well to
be entirely reasonable, we conclude that his decision not to
adjust the 1990 census was “consonant with . . . the text and
history of the Constitution.” Franklin, 505 U. S., at 806.

II1

The Constitution confers upon Congress the responsibility
to conduct an “actual Enumeration” of the American public
every 10 years, with the primary purpose of providing a
basis for apportioning political representation among the
States. Here, the Secretary of Commerce, to whom Con-
gress has delegated its constitutional authority over the cen-
sus, determined that in light of the constitutional purpose of
the census, an “actual Enumeration” would best be achieved
without the PES-based statistical adjustment of the results
of the initial enumeration. We find that conclusion entirely
reasonable. Therefore we hold that the Secretary’s decision
was well within the constitutional bounds of discretion over
the conduct of the census provided to the Federal Govern-
ment. The judgment of the Court of Appeals is

Reversed.
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BARNETT BANK OF MARION COUNTY, N. A. v
NELSON, FLORIDA INSURANCE
COMMISSIONER, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 94-1837. Argued January 16, 1996—Decided March 26, 1996

A 1916 federal law (Federal Statute) permits national banks to sell insur-
ance in small towns, but a Florida law (State Statute) prohibits such
banks from selling most types of insurance. When petitioner Barnett
Bank, a national bank doing business in a small Florida town, bought a
state licensed insurance agency, respondent State Insurance Commis-
sioner ordered the agency to stop selling the prohibited forms of insur-
ance. In this action for declaratory and injunctive relief, the District
Court held that the State Statute was not pre-empted, but only because
of the McCarran-Ferguson Act’s special insurance-related anti-pre-
emption rule. That rule provides that a federal law will not pre-empt
a state law enacted “for the purpose of regulating the business of insur-
ance”—unless the federal statute “specifically relates to the business
of insurance.” 15 U. S. C. §1012(b) (emphasis added). The Court of
Appeals affirmed.

Held: The Federal Statute pre-empts the State Statute. Pp. 30-43.

(@) Under ordinary pre-emption principles, the State Statute would
be pre-empted, for it is clear that Congress, in enacting the Federal
Statute, intended to exercise its constitutionally delegated authority to
override contrary state law. The Federal and State Statutes are in
“irreconcilable conflict,” Rice v. Norman Williams Co., 458 U. S. 654,
659, since the Federal Statute authorizes national banks to engage in
activities that the State Statute expressly forbids. Thus, the State’s
prohibition would seem to “stan[d] as an obstacle to the accomplish-
ment” of one of the Federal Statute’s purposes, Hines v. Davidowitz,
312 U. S. 52, 67, unless, as the State contends, Congress intended to limit
federal permission to sell insurance to those circumstances permitted by
state law. However, by providing, without relevant qualification, that
national banks “may . . . act as the agent” for insurance sales, 12 U. 8. C.
§92, the Federal Statute’s language suggests a broad, not a limited,
permission. That this authority is granted in “addition to the powers
now vested . . . in national [banks],” ibid. (emphasis added), is also sig-
nificant. Legislative grants of both enumerated and incidental “pow-
ers” to national banks historically have been interpreted as grants of
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authority not normally limited by, but rather ordinarily pre-empting,
contrary state law. See, e. g., First Nat. Bank of San Jose v. Califor-
nia, 262 U.S. 366, 368-369. Where, as here, Congress has not ex-
pressly conditioned the grant of power upon a grant of state permission,
this Court has ordinarily found that no such condition applies. See
Franklin Nat. Bank of Franklin Square v. New York, 347 U. S. 373.
The State’s argument that special circumstances surrounding the Fed-
eral Statute’s enactment demonstrate Congress’ intent to grant only a
limited permission is unpersuasive. Pp. 30-37.

(b) The McCarran-Ferguson Act’s anti-pre-emption rule does not gov-
ern this case, because the Federal Statute “specifically relates to the
business of insurance.” This conclusion rests upon the Act’s language
and purposes, taken together. The word “relates” is highly general;
and in ordinary English, the Federal Statute—which focuses directly
upon industry-specific selling practices and affects the relation of in-
sured to insurer and the spreading of risk—*“specifically” relates to the
insurance business. The Act’s mutually reinforcing purposes—that
state regulation and taxation of the insurance business are in the public
interest, and that Congress’ “silence . . . shall not be construed to impose
any barrier to [such] regulation or taxation,” 15 U. S. C. § 1011 (emphasis
added)—also support this view. This phrase, especially the word
“silence,” indicates that the Act seeks to protect state regulation pri-
marily against inadvertent federal intrusion, not to insulate state in-
surance regulation from the reach of all federal law. The circumstances
surrounding the Act’s enactment also suggest that the Act was passed
to ensure that generally phrased congressional statutes, which do
not mention insurance, are not applied to the issuance of insurance poli-
cies, thereby interfering with state regulation in unanticipated ways.
The parties’ remaining arguments to the contrary are unconvincing.
Pp. 37-43.

F. 3d 631, reversed.

BREYER, J., delivered the opinion for a unanimous Court.

Nathan Lewin argued the cause and filed briefs for peti-

tioner. With him on the briefs were Scott L. Nelson, James

R

. Heavner, Jr., and Richard E. Swartley.
Richard P. Bress argued the cause for the United States

et al. as amici curiae urging reversal. With him on the
brief were Solicitor General Days, Assistant Attorney Gen-
eral Hunger, Deputy Solicitor General Bender, Edward C.

D

ulMont, Anthony J. Steinmeyer, Jacob M. Lewis, Julie L.
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Williams, L. Robert Griffin, Ernest C. Barrett 111, and Joan
M. Bernott.

Danzel Y. Sumner argued the cause and filed a brief for
respondents Bill Nelson et al. With him on the brief were
David J. Busch, Dennis Silverman, and Karen Asher-Cohen.
Ann M. Kappler argued the cause and filed a brief for re-
spondents Florida Association of Life Underwriters et al.
With her on the brief were Scott A. Sinder, Sam Hirsch,
Bruce J. Ennis, Jr., Paul M. Smith, and Donald B. Ver-
rilli, Jr.*

JUSTICE BREYER delivered the opinion of the Court.

The question in this case is whether a federal statute that
permits national banks to sell insurance in small towns pre-
empts a state statute that forbids them to do so. To answer
this question, we must consider both ordinary pre-emption
principles, and also a special federal anti-pre-emption rule,
which provides that a federal statute will not pre-empt a

*Briefs of amici curiae urging reversal were filed for the American
Bankers Association et al. by John J. Gill 111, Michael F. Crotty, Mathew
H. Street, Richard M. Whiting, Leonard J. Rubin, M. Thurman Senn, and
David L. Glass; for American Deposit Corp. et al. by Thaddeus Holt and
Dennis M. Gingold, for the Consumer Bankers Association et al. by David
W. Roderer, Eric L. Hirschhorn, Donn C. Meindertsma, John W. Ander-
son, and Jeffrey D. Quayle; for the Florida Bankers Association by J.
Thomas Cardwell and Virginia B. Townes; and for the New York Clearing
House Association by Bruce E. Clark, Michael M. Wiseman, and Norman
R. Nelson.

Briefs of amici curiae urging affirmance were filed for the American
Council of Life Insurance by David Overlock Stewart, James M. Licht-
man, Gary E. Hughes, and Phillip E. Stano,; for the Council of Insurance
Agents and Brokers by Mark E. Herlihy; for the National Association
of Insurance Commissioners by FEllen Dollase Wilcox; for the National
Conference of State Legislatures et al. by Richard Ruda, Lee Fennell, and
Arthur E. Wilmarth, Jr.; and for Don W. Stephens et al. by Stephen B.
Cox, Suetta W. Dickinson, Julie A. Fuselier, Richard Blumenthal, At-
torney General of Connecticut, and John G. Haines, Assistant Attorney
General.



28 BARNETT BANK OF MARION CTY,, N. A. ». NELSON

Opinion of the Court

state statute enacted “for the purpose of regulating the busi-
ness of insurance”—unless the federal statute “specifically
relates to the business of insurance.” McCarran-Ferguson
Act, 15 U. S. C. §1012(b) (emphasis added). We decide that
the McCarran-Ferguson Act’s special anti-pre-emption rule
does not govern this case, because the federal statute in
question “specifically relates to the business of insurance.”
We conclude that, under ordinary pre-emption principles, the
federal statute pre-empts the state statute, thereby prohibit-
ing application of the state statute to prevent a national bank
from selling insurance in a small town.

I

In 1916 Congress enacted a federal statute that says that
certain national banks “may” sell insurance in small towns.
It provides in relevant part:

“In addition to the powers now vested by law in
national [banks] organized under the laws of the United
States any such [bank] located and doing business in
any place [with a population] . . . [of not more than] five
thousand . . . may, under such rules and regulations as
may be prescribed by the Comptroller of the Currency,
act as the agent for any fire, life, or other insurance
company authorized by the authorities of the State . . .
to do business [there], . . . by soliciting and selling insur-
ance . . . Provided, however, That no such bank shall . . .
guarantee the payment of any premium ... And pro-
vided further, That the bank shall not guarantee the
truth of any statement made by an assured [when
applying] . . . for insurance.” Act of Sept. 7, 1916 (Fed-
eral Statute), 39 Stat. 753, as amended, 12 U. S. C. §92
(emphases changed).

In 1974 Florida enacted a statute that prohibits certain
banks from selling most kinds of insurance. It says:
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“No [Florida licensed] insurance agent . . . who is
associated with, . . . owned or controlled by . . . a
financial institution shall engage in insurance agency
activities . . . .” Fla. Stat. §626.988(2) (Supp. 1996)
(State Statute).

The term “financial institution” includes

“any bank . . . [except for a] bank which is not a subsid-
iary or affiliate of a bank holding company and is located
in a city having a population of less than 5,000 . . ..”
§626.988(1)(a).

Thus, the State Statute says, in essence, that banks cannot
sell insurance in Florida—except that an unaffiliated small
town bank (i. e., a bank that is not affiliated with a bank
holding company) may sell insurance in a small town. [bid.

In October 1993 petitioner Barnett Bank, an “affiliate[d]”
national bank which does business through a branch in a
small Florida town, bought a Florida licensed insurance
agency. The Florida State Insurance Commissioner, point-
ing to the State Statute (and noting that the unaffiliated
small town bank exception did not apply), ordered Barnett’s
insurance agency to stop selling the prohibited forms of
insurance. Barnett, claiming that the Federal Statute
pre-empted the State Statute, then filed this action for
declaratory and injunctive relief in federal court.

The District Court held that the Federal Statute did
not pre-empt the State Statute, but only because of the spe-
cial insurance-related federal anti-pre-emption rule. The
McCarran-Ferguson Act, which creates that rule, says:

“No act of Congress shall be construed to invalidate,
impair, or supersede any law enacted by any State for
the purpose of regulating the business of insurance, or
which imposes a fee or tax upon such business, unless
such Act specifically relates to the business of insurance
....7 McCarran-Ferguson Act, §2(b), 59 Stat. 34, 15
U. S. C. §1012(b).



30 BARNETT BANK OF MARION CTY,, N. A. ». NELSON

Opinion of the Court

The District Court decided both (1) that the Federal Stat-
ute did not fall within the McCarran-Ferguson Act’s excep-
tion because it did not “specifically relat[e] to the business of
insurance”; and (2) that the State Statute was a “law enacted
. .. for the purpose of regulating the business of insurance.”
Barnett Bank of Marion County, N. A. v. Gallagher, 839
F. Supp. 835, 840-841, 843 (MD Fla. 1993) (internal quotation
marks omitted). Consequently, the McCarran-Ferguson
Act, in the District Court’s view, instructs courts not to
“construle]” the Federal Statute “to invalidate” the State
Statute. 15 U. S.C. §1012(b). The Eleventh Circuit Court
of Appeals, for similar reasons, agreed that the Federal Stat-
ute did not pre-empt the State Statute. Barnett Bank of
Marion County, N. A. v. Gallagher, 43 F. 3d 631, 634-637
(1995).

We granted certiorari due to uncertainty among lower
courts about the pre-emptive effect of this Federal Statute.
See Owensboro Nat. Bank v. Stephens, 44 F. 3d 388 (CA6
1994) (pre-emption of Kentucky statute that prevents na-
tional banks from selling insurance in small towns); First
Advantage Ins., Inc. v. Green, 652 So. 2d 562 (La. Ct. App.),
cert. and review denied, 654 So. 2d 331 (1995) (no pre-
emption). We now reverse the Eleventh Circuit.

II

We shall put the McCarran-Ferguson Act’s special anti-
pre-emption rule to the side for the moment, and begin by
asking whether, in the absence of that rule, we should con-
strue the Federal Statute to pre-empt the State Statute.
This question is basically one of congressional intent. Did
Congress, in enacting the Federal Statute, intend to exercise
its constitutionally delegated authority to set aside the laws
of a State? If so, the Supremacy Clause requires courts to
follow federal, not state, law. U. S. Const., Art. VI, cl. 2; see
California Fed. Sav. & Loan Assn. v. Guerra, 479 U. S. 272,
280-281 (1987) (reviewing pre-emption doctrine).
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Sometimes courts, when facing the pre-emption question,
find language in the federal statute that reveals an explicit
congressional intent to pre-empt state law. FE.g., Jones v.
Rath Packing Co., 430 U. S. 519, 525, 530-531 (1977). More
often, explicit pre-emption language does not appear, or does
not directly answer the question. In that event, courts must
consider whether the federal statute’s “structure and pur-
pose,” or nonspecific statutory language, nonetheless reveal
a clear, but implicit, pre-emptive intent. Id., at 525; Fidel-
ity Fed. Sav. & Loan Assn. v. De la Cuesta, 458 U. S. 141,
152-153 (1982). A federal statute, for example, may create
a scheme of federal regulation “so pervasive as to make rea-
sonable the inference that Congress left no room for the
States to supplement it.” Rice v. Santa Fe Elevator Corp.,
331 U. S. 218, 230 (1947). Alternatively, federal law may be
in “irreconcilable conflict” with state law. Rice v. Norman
Williams Co., 458 U. S. 654, 659 (1982). Compliance with
both statutes, for example, may be a “physical impossibility,”
Florida Lime & Avocado Growers, Inc. v. Paul, 373 U. S.
132, 142-143 (1963); or, the state law may “stan[d] as an ob-
stacle to the accomplishment and execution of the full pur-
poses and objectives of Congress.” Hines v. Davidowitz,
312 U. S. 52, 67 (1941).

In this case we must ask whether or not the Federal and
State Statutes are in “irreconcilable conflict.” The two stat-
utes do not impose directly conflicting duties on national
banks—as they would, for example, if the federal law said,
“you must sell insurance,” while the state law said, “you may
not.” Nonetheless, the Federal Statute authorizes national
banks to engage in activities that the State Statute expressly
forbids. Thus, the State’s prohibition of those activities
would seem to “stan[d] as an obstacle to the accomplishment”
of one of the Federal Statute’s purposes—unless, of course,
that federal purpose is to grant the bank only a very limited
permission, that is, permission to sell insurance to the extent
that state law also grants permission to do so.
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That is what the State of Florida and its supporting amict
argue. They say that the Federal Statute grants national
banks a permission that is limited to circumstances where
state law is not to the contrary. In their view, the Federal
Statute removes only federal legal obstacles, not state legal
obstacles, to the sale of insurance by national banks. But
we do not find this, or the State’s related, ordinary pre-
emption arguments, convincing.

For one thing, the Federal Statute’s language suggests a
broad, not a limited, permission. That language says, with-
out relevant qualification, that national banks “may . . . act
as the agent” for insurance sales. 12 U.S.C. §92. It spe-
cifically refers to “rules and regulations” that will govern
such sales, while citing as their source not state law, but the
federal Comptroller of the Currency. Ibid. It also specifi-
cally refers to state regulation, while limiting that reference
to licensing—not of banks or insurance agents, but of the
insurance companies whose policies the bank, as insurance
agent, will sell. Ibid.

For another thing, the Federal Statute says that its grant
of authority to sell insurance is in “addition to the powers
now vested by law in national [banks].” Ibid. (emphasis
added). In using the word “powers,” the statute chooses a
legal concept that, in the context of national bank legislation,
has a history. That history is one of interpreting grants of
both enumerated and incidental “powers” to national banks
as grants of authority not normally limited by, but rather
ordinarily pre-empting, contrary state law. See, e. g., First
Nat. Bank of San Jose v. California, 262 U. S. 366, 368—-369
(1923) (national banks’ “power” to receive deposits pre-empts
contrary state escheat law); Easton v. Towa, 188 U. S. 220,
229-230 (1903) (national banking system normally “inde-
pendent, so far as powers conferred are concerned, of state
legislation”); cf. Waite v. Dowley, 94 U.S. 527, 533 (1877)
(“[W]here there exists a concurrent right of legislation in the
States and in Congress, and the latter has exercised its
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power, there remains in the States no authority to legislate
on the same matter”).

Thus, this Court, in a case quite similar to this one, held
that a federal statute permitting, but not requiring, national
banks to receive savings deposits pre-empts a state statute
prohibiting certain state and national banks from using the
word “savings” in their advertising. Franklin Nat. Bank of
Franklin Square v. New York, 347 U. S. 373, 375-379 (1954)
(Federal Reserve Act provision that national banks “may
continue . .. to receive . .. savings deposits” read as “declara-
tory of the right of a national bank to enter into or remain
in that type of business”). See also De la Cuesta, supra,
at 154-159 (federal regulation permitting, but not requiring,
national banks to include in mortgage contracts a debt accel-
erating “due on sale” clause pre-empts a state law forbidding
the use of such a clause); cf. Lawrence County v. Lead-
Deadwood School Dist. No. ,0-1, 469 U. S. 256 (1985) (federal
statute providing that local government units “may” expend
federal funds for any governmental purpose pre-empts state
law restricting their expenditure).

In defining the pre-emptive scope of statutes and regula-
tions granting a power to national banks, these cases take
the view that normally Congress would not want States to
forbid, or to impair significantly, the exercise of a power that
Congress explicitly granted. To say this is not to deprive
States of the power to regulate national banks, where (unlike
here) doing so does not prevent or significantly interfere
with the national bank’s exercise of its powers. See, e.g.,
Anderson Nat. Bank v. Luckett, 321 U. S. 233, 247-252 (1944)
(state statute administering abandoned deposit accounts did
not “unlawful[ly] encroac[h] on the rights and privileges of
national banks”); McClellan v. Chipman, 164 U. S. 347, 358
(1896) (application to national banks of state statute forbid-
ding certain real estate transfers by insolvent transferees
would not “destro[y] or hampe[r]” national banks’ functions);
National Bank v. Commonwealth, 9 Wall. 353, 362 (1870)
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(national banks subject to state law that does not “interfere
with, or impair [national banks’] efficiency in performing the
functions by which they are designed to serve [the Federal]
Government”).

Nor do these cases control the interpretation of federal
banking statutes that accompany a grant of an explicit power
with an explicit statement that the exercise of that power is
subject to state law. See, e. g., 12 U. S. C. §36(c) (McFadden
Act) (authorizing national banks to operate branches, but
only where state law authorizes state banks to do so); § 92a(a)
(Comptroller of Currency may grant fiduciary powers “by
special permit to national banks applying therefor, when not
in contravention of State or local law”). Not surprisingly,
this Court has interpreted those explicit provisions to mean
what they say. See, e. g., First Nat. Bank in Plant City v.
Dickinson, 396 U. S. 122, 131 (1969) (under McFadden Act,
state branching restrictions apply to national banks); First
Nat. Bank of Logan v. Walker Bank & Trust Co., 385 U. S.
252, 260-261 (1966) (same); see also Van Allen v. Assessors, 3
Wall. 573, 586 (1866) (enforcing 1864 amendments to National
Bank Act expressly authorizing state taxation of national
bank shares).

But, as we pointed out, supra, at 32—-33, where Congress
has not expressly conditioned the grant of “power” upon a
grant of state permission, the Court has ordinarily found
that no such condition applies. In Franklin Nat. Bank, the
Court made this point explicit. It held that Congress did
not intend to subject national banks’ power to local restric-
tions, because the federal power-granting statute there in
question contained “no indication that Congress [so] intended

. as it has done by express language in several other
instances.” 347 U.S., at 378, and n. 7 (emphasis added)
(collecting examples).

The Federal Statute before us, as in Franklin Nat. Bank,
explicitly grants a national bank an authorization, permis-
sion, or power. And, as in Franklin Nat. Bank, it contains
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no “indication” that Congress intended to subject that power
to local restriction. Thus, the Court’s discussion in Frank-
lin Nat. Bank, the holding of that case, and the other prece-
dent we have cited above, strongly argue for a similar inter-
pretation here—a broad interpretation of the word “may”
that does not condition federal permission upon that of the
State.

Finally, Florida and its supporters challenge this interpre-
tation by arguing that special circumstances surrounding the
enactment of the Federal Statute nonetheless demonstrate
Congress’ intent to grant only a limited permission (subject
to state approval). They point to a letter to Congress writ-
ten by the Comptroller of the Currency in 1916. The Comp-
troller attached a draft of what became the Federal Statute,
and the letter explains to Congress why the Comptroller
wants Congress to enact his proposal. The letter says that,
since 1900, many small town national banks had failed; that
some States had authorized small town state banks to sell
insurance; that providing small town national banks with
authority to sell insurance would help them financially; and
that doing so would also improve their competitive position
vis-a-vis state banks. The relevant language in the letter
(somewhat abridged) reads as follows:

“[Since 1900, of 3,084 small national banks, 438] have

either failed or gone into liquidation. . . .
[TThere are many banks located in [small towns] . . .
where the small deposits which the banks receive may
make it somewhat difficult [to earn] . . . a satisfactory
return. ...

“For some time I have been giving careful consider-
ation to the question as to how the powers of these small
national banks might be enlarged so as to provide them
with additional sources of revenue and place them in a
position where they could better compete with local
State banks and trust companies which are sometimes
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authorized under the law to do a class of business not
strictly that of commercial banking. . . .

“[The federal banking laws, while granting national
banks certain “incidental powers,” do not give them]
either expressly nor by necessary implication the power
to act as agents for insurance companies. . . .

“My investigations lead me respectfully to recommend
to Congress an amendment to the national-bank act by
which national banks located in [small towns] . . . may be
permitted to act as agents for insurance companies . . . .

“It seems desirable from the standpoint of public pol-
icy and banking efficiency that this authority should be
limited to banks in small communities. This additional
income will strengthen them and increase their ability
to make a fair return . . ..

“I think it would be unwise and therefore undesirable
to confer this privilege generally upon banks in large
cities where the legitimate business of banking affords
ample scope for the energies of trained and expert bank-
ers....

“I'inclose .. .adraft ... designed to empower national
banks located in [small] towns . . . under such regulations
and restrictions as may from time to time be approved
and promulgated by the Comptroller of the Currency, to
act as agents for the placing of insurance policies . . ..”
53 Cong. Rec. 11001 (1916) (letter from Comptroller Wil-
liams to the Chairman of the Senate Bank and Cur-
rency Committee).

Assuming for argument’s sake that this letter is relevant,

and in response to the arguments of Florida and its support-
ers, we point out that the letter does not significantly
advance their cause. Although the letter mentions that
enlarging the powers of small national banks will help them
“better compete with local State banks,” it primarily focuses
upon small town national banks’ need for added revenue—
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an objective met by a broad insurance-selling authority that
is not limited by state law. The letter refers to limitations
that federal regulation might impose, but it says nothing
about limitations imposed by state regulation or state law.
The letter makes clear that authority to sell insurance in
small towns is an added “incidental power” of a national
bank—a term that, in light of this Court’s then-existing
cases, suggested freedom from conflicting state regulation.
See Easton, 188 U. S., at 229-230; First Nat. Bank of San
Jose, 262 U. S., at 368-369. The letter sets forth as potential
objections to the proposal (or to its extension to larger na-
tional banks) concerns about distracting banking manage-
ment or inhibiting the development of banking expertise—
not concerns related to state regulatory control.

We have found nothing elsewhere in the Federal Statute’s
background or history that significantly supports the State’s
arguments. And as far as we are aware, the Comptroller’s
subsequent interpretation of the Federal Statute does not
suggest that the statute provides only a limited authority
subject to similar state approval. Cf. 12 CFR §7.7100
(1995); OCC Interpretive Letter No. 366, CCH Fed. Banking
L. Rep. 185,536, p. 77,833 (1986).

In light of these considerations, we conclude that the Fed-
eral Statute means to grant small town national banks au-
thority to sell insurance, whether or not a State grants its
own state banks or national banks similar approval. Were
we to apply ordinary legal principles of pre-emption, the
federal law would pre-empt that of the State.

III

We now must decide whether ordinary legal principles of
pre-emption, or the special McCarran-Ferguson Act anti-
pre-emption rule, governs this case. The lower courts held
that the McCarran-Ferguson Act’s special anti-pre-emption
rule applies, and instructs courts not to “construe” the Fed-
eral Statute to “invalidate, impair, or supersede” that of the
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State. 15 U.S. C. §1012(b). By its terms, however, the Act
does not apply when the conflicting federal statute “specifi-
cally relates to the business of insurance.”  Ibid. (emphasis
added). In our view, the Federal Statute in this case “spe-
cifically relates to the business of insurance”—therefore the
McCarran-Ferguson Act’s special anti-pre-emption rule does
not apply.

Our conclusion rests upon the McCarran-Ferguson Act’s
language and purpose, taken together. Consider the lan-
guage—“specifically relates to the business of insurance.”
In ordinary English, a statute that says that banks may act
as insurance agents, and that the Comptroller of the Cur-
rency may regulate their insurance-related activities, “re-
lates” to the insurance business. The word “relates” is
highly general, and this Court has interpreted it broadly in
other pre-emption contexts. See, e. g., Pilot Life Ins. Co. v.
Dedeaux, 481 U. S. 41, 47 (1987) (words “‘relate to’” have
“‘broad common-sense meaning, such that a state law “re-
late[s] to” a benefit plan “. . . if it has a connection with or
reference to such a plan”’”) (quoting Metropolitan Life Ins.
Co. v. Massachusetts, 471 U. S. 724, 739 (1985), in turn quot-
ing Shaw v. Delta Air Lines, Inc., 463 U. S. 85, 97 (1983));
Morales v. Trans World Airlines, Inc., 504 U. S. 374, 383—-384
(1992) (interpreting similarly the words “ ‘relating to’” in the
Airline Deregulation Act of 1978).

More importantly, in ordinary English, this statute “spe-
cifically” relates to the insurance business. “Specifically”
can mean “explicitly, particularly, [or] definitely,” Black’s
Law Dictionary 1398 (6th ed. 1990), thereby contrasting a
specific reference with an implicit reference made by more
general language to a broader topic. The general words
“business activity,” for example, will sometimes include, and
thereby implicitly refer, to insurance; the particular words
“finance, banking, and insurance” make that reference explic-
itly and specifically.
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Finally, using ordinary English, one would say that this
statute specifically relates to the “business of insurance.”
The statute explicitly grants national banks permission to
“act as the agent for any fire, life, or other insurance com-
pany,” to “solici[t] and sel[l] insurance,” to “collec[t] premi-
ums,” and to “receive for services so rendered . . . fees
or commissions,” subject to Comptroller regulation. 12
U.S.C. §92. It also sets forth certain specific rules prohib-
iting banks from guaranteeing the “payment of any premium
on insurance policies issued through its agency .. .” and the
“truth of any statement made by an assured in filing his
application for insurance.” Ibid. The statute thereby not
only focuses directly upon industry-specific selling practices,
but also affects the relation of insured to insurer and the
spreading of risk—matters that this Court, in other contexts,
has placed at the core of the McCarran-Ferguson Act’s con-
cern. See Union Labor Life Ins. Co. v. Pireno, 458 U. S.
119, 129 (1982) (citing Group Life & Health Ins. Co. v. Royal
Drug Co., 440 U. S. 205 (1979); see also Department of Treas-
ury v. Fabe, 508 U. S. 491, 502-504 (1993).

Consider, too, the McCarran-Ferguson Act’s basic pur-
poses. The Act sets forth two mutually reinforcing pur-
poses in its first section, namely, that “continued regulation
and taxation by the several States of the business of insur-
ance is in the public interest,” and that “silence on the part
of the Congress shall not be construed to impose any barrier
to the regulation or taxation of such business by the several
States.” 15 U.S.C. §1011 (emphasis added). The latter
phrase, particularly the word “silence,” indicates that the
Act does not seek to insulate state insurance regulation from
the reach of all federal law. Rather, it seeks to protect state
regulation primarily against inadvertent federal intrusion—
say, through enactment of a federal statute that describes an
affected activity in broad, general terms, of which the insur-
ance business happens to constitute one part.
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The circumstances surrounding enactment of the
McCarran-Ferguson Act suggest the same. Just prior to
the law’s enactment, this Court, in United States v. South-
Eastern Underwriters Assn., 322 U. S. 533 (1944), held that
a federal antitrust law, the Sherman Act, applied to the
business of insurance. The Sherman Act’s highly general
language said nothing specifically about insurance. See 15
U.S. C. §1 (forbidding every “contract, combination . . . or
conspiracy, in restraint of trade or commerce among the
several States”). The Sherman Act applied only to activi-
ties in or affecting interstate commerce. Hopkins v. United
States, 171 U. S. 578, 586 (1898). Many lawyers and insur-
ance professionals had previously thought (relying, in part,
on this Court’s opinion in Paul v. Virginia, 8 Wall. 168, 183
(1869), and other cases) that the issuance of an insurance
policy was not a “transaction of commerce,” and therefore
fell outside the Sherman Act’s scope. South-Eastern Un-
derwriters told those professionals that they were wrong
about interstate commerce, and that the Sherman Act did
apply. And South-Eastern Underwriters’ principle meant,
consequently, that other generally phrased congressional
statutes might also apply to the issuance of insurance poli-
cies, thereby interfering with state regulation of insurance
in similarly unanticipated ways.

In reaction to South-Eastern Underwriters, Congress
“moved quickly,” enacting the McCarran-Ferguson Act “to
restore the supremacy of the States in the realm of insurance
regulation.” Fabe, supra, at 500. But the circumstances
we have just described mean that “restor/ation]” of “su-
premacy” basically required setting aside the unanticipated
effects of South-Eastern Underwriters, and cautiously avoid-
ing similar unanticipated interference with state regulation
in the future. It did not require avoiding federal pre-
emption by future federal statutes that indicate, through
their “specific relat[ion]” to insurance, that Congress had
focused upon the insurance industry, and therefore, in all
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likelihood, consciously intended to exert upon the insurance
industry whatever pre-emptive force accompanied its law.
See also, e. g., insofar as relevant, 91 Cong. Rec. 483 (1945)
(statement of Sen. O’Mahoney, floor manager of the Act, that
the Act was intended to be “a sort of catch-all provision to
take into consideration other acts of Congress which might
affect the insurance industry, but of which we did not have
knowledge at the time”); ibid. (similar statement of Sen.
Ferguson).

The language of the Federal Statute before us is not gen-
eral. It refers specifically to insurance. Its state regula-
tory implications are not surprising, nor do we believe them
inadvertent. See Part II, supra. Consequently, considera-
tions of purpose, as well as of language, indicate that the
Federal Statute falls within the scope of the McCarran-
Ferguson Act’s “specifically relates” exception to its anti-
pre-emption rule. Cf. John Hancock Mut. Life Ins. Co. v.
Harris Trust and Sav. Bank, 510 U. S. 86, 98 (1993) (adopt-
ing the United States’ view that language in the Employee
Retirement Income Security Act of 1974 defining a “guaran-
teed benefit policy” as a certain kind of “insurance” policy
“obviously and specifically relates to the business of insur-
ance”) (internal quotation marks omitted).

We shall mention briefly why we are not convinced by sev-
eral of the parties’ remaining arguments. Florida says that
the Federal Statute “specifically relates” to banking, not to
insurance. But a statute may specifically relate to more
than one thing. Just as an ordinance forbidding dogs in city
parks specifically relates to dogs and to parks, so a statute
permitting banks to sell insurance can specifically relate to
banks and to insurance. Neither the McCarran-Ferguson
Act’s language, nor its purpose, requires the Federal Statute
to relate predominantly to insurance. To the contrary,
specific detailed references to the insurance industry in
proposed legislation normally will achieve the McCarran-
Ferguson Act’s objectives, for they will call the proposed leg-
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islation to the attention of interested parties, and thereby
normally guarantee, should the proposal become law, that
Congress will have focused upon its insurance-related
effects.

An amicus argues that our interpretation would give
the Act “little meaning,” because “whenever a state statute
‘regulates’ the business of insurance, any conflicting federal
statute necessarily will ‘specifically relate’ to the insurance
business.” Brief for American Council of Life Insurance
as Amicus Curiae 4. We disagree. Many federal statutes
with potentially pre-emptive effect, such as the bankruptey
statutes, use general language that does not appear to “spe-
cifically relate” to insurance; and where those statutes con-
flict with state law that was enacted “for the purpose of reg-
ulating the business of insurance,” the McCarran-Ferguson
Act’s anti-pre-emption rule will apply. See generally Fabe,
supra, at 501 (noting the parties’ agreement that federal
bankruptcy priority rules, although conflicting with state
law, do not “specifically relate” to the business of insurance).

The lower courts argued that the Federal Statute’s 1916
date of enactment was significant, because Congress would
have then believed that state insurance regulation was be-
yond its “Commerce Clause” power to affect. The lower
courts apparently thought that Congress therefore could not
have intended the Federal Statute to pre-empt contrary
state law. The short answer to this claim is that there is
no reason to think that Congress believed state insurance
regulation beyond its constitutional powers to affect—inso-
far as Congress exercised those powers to create, to em-
power, or to regulate national banks. See McCulloch v.
Maryland, 4 Wheat. 316 (1819); Farmers’ and Mechanics’
Nat. Bank v. Dearing, 91 U. S. 29, 33 (1875); see also, e. g.,
Easton v. Iowa, 188 U. S., at 238. We have explained, see
Part II, supra, why we conclude that Congress indeed did
intend the Federal Statute to pre-empt conflicting state law.
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Finally, Florida points to language in Fabe, which states
that the McCarran-Ferguson Act “imposes what is, in effect,
a clear-statement rule” that forbids pre-emption “unless a
federal statute specifically requires otherwise.” 508 U.S.,
at 507. Florida believes that this statement in Fabe means
that the Federal Statute would have to use the words “state
law is pre-empted,” or the like, in order to fall within the
McCarran-Ferguson Act exception. We do not believe, how-
ever, that Fabe imposes any such requirement. Rather, the
quoted language in Fabe was a general description of the
Act’s effect. It simply pointed to the existence of the clause
at issue here—the exception for federal statutes that “spe-
cifically relat[e] to the business of insurance.” But it did not
purport authoritatively to interpret the “specifically relates”
clause. That matter was not at issue in Fabe. We there-
fore believe that Fabe does not require us to reach a different
result here.

For these reasons, the judgment of the Court of Appeals
is reversed.

It is so ordered.
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SEMINOLE TRIBE OF FLORIDA ». FLORIDA ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 94-12. Argued October 11, 1995—Decided March 27, 1996

The Indian Gaming Regulatory Act, passed by Congress pursuant to the
Indian Commerce Clause, allows an Indian tribe to conduct certain
gaming activities only in conformance with a valid compact between
the tribe and the State in which the gaming activities are located.
25 U. S. C. §2710(d)(1)(C). Under the Act, States have a duty to negoti-
ate in good faith with a tribe toward the formation of a compact,
§2710(d)(3)(A), and a tribe may sue a State in federal court in order to
compel performance of that duty, §2710(d)(7). In this §2710(d)(7) suit,
respondents, Florida and its Governor, moved to dismiss petitioner Sem-
inole Tribe’s complaint on the ground that the suit violated Florida’s
sovereign immunity from suit in federal court. The District Court
denied the motion, but the Court of Appeals reversed, finding that the
Indian Commerce Clause did not grant Congress the power to abrogate
the States’ Eleventh Amendment immunity and that Ex parte Young,
209 U. S. 123, does not permit an Indian tribe to force good-faith negotia-
tions by suing a State’s Governor.

Held:

1. The Eleventh Amendment prevents Congress from authorizing
suits by Indian tribes against States to enforce legislation enacted pur-
suant to the Indian Commerce Clause. Pp. 54-73.

(@) The Eleventh Amendment presupposes that each State is a sov-
ereign entity in our federal system and that “‘[i]t is inherent in the
nature of sovereignty not to be amenable to the suit of an individual
without [a State’s] consent.”” Hans v. Louisiana, 134 U.S. 1, 13.
However, Congress may abrogate the States’ sovereign immunity if it
has “unequivocally expresse[d] its intent to abrogate the immunity” and
has acted “pursuant to a valid exercise of power.” Green v. Mansour,
474 U. S. 64, 68. Here, through the numerous references to the “State”
in §2710(d)(7)(B)’s text, Congress provided an “unmistakably clear”
statement of its intent to abrogate. Pp. 54-57.

(b) The inquiry into whether Congress has the power to abrogate
unilaterally the States’ immunity from suit is narrowly focused on a
single question: Was the Act in question passed pursuant to a constitu-
tional provision granting Congress such power? This Court has found
authority to abrogate under only two constitutional provisions: the
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Fourteenth Amendment, see, e. g., Fitzpatrick v. Bitzer, 427 U. S. 445,
and, in a plurality opinion, the Interstate Commerce Clause, Pennsyl-
vania v. Union Gas Co., 491 U.S. 1. The Union Gas plurality found
that Congress’ power to abrogate came from the States’ cession of
their sovereignty when they gave Congress plenary power to regulate
commerce. Under the rationale of Union Gas, the Indian Commerce
Clause is indistinguishable from the Interstate Commerce Clause.
Pp. 57-63.

(c) However, in the five years since it was decided, Union Gas has
proved to be a solitary departure from established law. Reconsidering
that decision, none of the policies underlying stare decisis require this
Court’s continuing adherence to its holding. The decision has been of
questionable precedential value, largely because a majority of the Court
expressly disagreed with the plurality’s rationale. Moreover, the
deeply fractured decision has created confusion among the lower courts
that have sought to understand and apply it. The plurality’s rationale
also deviated sharply from this Court’s established federalism jurispru-
dence and essentially eviscerated the Court’s decision in Hans, since the
plurality’s conclusion—that Congress could under Article I expand the
scope of the federal courts’ Article IIT jurisdiction—contradicted the
fundamental notion that Article III sets forth the exclusive catalog of
permissible federal-court jurisdiction. Thus, Union Gas was wrongly
decided and is overruled. The Eleventh Amendment restricts the
judicial power under Article ITI, and Article I cannot be used to circum-
vent the constitutional limitations placed upon federal jurisdiction.
Pp. 63-73.

2. The doctrine of Ex parte Young may not be used to enforce
§2710(d)(3) against a state official. That doctrine allows a suit against a
state official to go forward, notwithstanding the Eleventh Amendment’s
jurisdictional bar, where the suit seeks prospective injunctive relief in
order to end a continuing federal-law violation. However, where, as
here, Congress has prescribed a detailed remedial scheme for the en-
forcement against a State of a statutorily created right, a court should
hesitate before casting aside those limitations and permitting an Ex
parte Young action. The intricate procedures set forth in §2710(d)(7)
show that Congress intended not only to define, but also significantly to
limit, the duty imposed by §2710(d)(3). The Act mandates only a mod-
est set of sanctions against a State, culminating in the Secretary of
the Interior prescribing gaming regulations where an agreement is not
reached through negotiation or mediation. In contrast, an Ex parte
Young action would expose a state official to a federal court’s full reme-
dial powers, including, presumably, contempt sanctions. Enforcement
through an Ex parte Young suit would also make §2710(d)(7) super-
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fluous, for it is difficult to see why a tribe would suffer through
§2710(d)(7)’s intricate enforcement scheme if Ex parte Young’s more
complete and more immediate relief were available. The Court is not
free to rewrite the statutory scheme in order to approximate what it
thinks Congress might have wanted had it known that §2710(d)(7) was
beyond its authority. Pp. 73-76.

11 F. 3d 1016, affirmed.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. STEVENS, J., filed a
dissenting opinion, post, p. 76. SOUTER, J., filed a dissenting opinion, in
which GINSBURG and BREYER, JJ., joined, post, p. 100.

Bruce S. Rogow argued the cause for petitioner. With
him on the briefs were Beverly A. Pohl, Jerry C. Straus,
Michael L. Roy, Judith A. Shapiro, Eugene Gressman, and
John J. Gibbons.

Solicitor General Days argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Assistant Attorney General Schiffer, Deputy
Solicitor General Kneedler, Irving L. Gornstein, Edward
J. Shawaker, and Anne S. Almy.

Jonathan A. Glogau, Assistant Attorney General of
Florida, argued the cause for respondents. With him on
the brief was Robert A. Butterworth, Attorney General.*

*Briefs of amici curiae urging reversal were filed for the Miccosukee
Tribe of Indians of Florida by Sonia Escobio O’Donnell; for the National
Indian Gaming Association et al. by Jerome L. Levine, Frank R. Law-
rence, and Kurt V. BlueDog; for the Poarch Band of Creek Indians et al.
by William R. Perry, Donald J. Simon, and Gary Pitchlynn; for the San
Manuel Band of Mission Indians et al. by Howard L. Dickstein, Jerome L.
Levine, and Frank R. Lawrence; for the Spokane Tribe of Indians et al.
by Michael J. Wahoske; and for the Tohono O’Odham Nation et al. by Eric
N. Dahlstrom and Robert C. Brauchli.

Briefs of amici curiae urging affirmance were filed for the State of
California et al. by Daniel E. Lungren, Attorney General of California,
Manuel M. Medeiros, Deputy Attorney General, and Thomas F. Gede,
Special Assistant Attorney General, Christine O. Gregoire, Attorney Gen-
eral of Washington, and Jonathan Tate McCoy, Assistant Attorney Gen-
eral, joined by the Attorneys General for their respective jurisdictions as
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

The Indian Gaming Regulatory Act provides that an In-
dian tribe may conduct certain gaming activities only in con-
formance with a valid compact between the tribe and the
State in which the gaming activities are located. 102 Stat.
2475, 25 U. S. C. §2710(d)(1)(C). The Act, passed by Con-
gress under the Indian Commerce Clause, U. S. Const., Art.
I, §8, cl. 3, imposes upon the States a duty to negotiate in
good faith with an Indian tribe toward the formation of a
compact, §2710(d)(3)(A), and authorizes a tribe to bring suit
in federal court against a State in order to compel perform-
ance of that duty, §2710(d)(7). We hold that notwithstand-
ing Congress’ clear intent to abrogate the States’ sovereign
immunity, the Indian Commerce Clause does not grant Con-
gress that power, and therefore §2710(d)(7) cannot grant ju-
risdiction over a State that does not consent to be sued. We
further hold that the doctrine of Ex parte Young, 209 U. S.
123 (1908), may not be used to enforce §2710(d)(3) against a
state official.

follows: Jeff Sessions of Alabama, Grant Woods of Arizona, Winston
Bryant of Arkansas, Gale A. Norton of Colorado, Richard Blumenthal of
Connecticut, Margery S. Bronster of Hawaii, Alan Lance of Idaho, Carla
J. Stovall of Kansas, Richard P. Ieyoub of Louisiana, Andrew Ketterer of
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I

Congress passed the Indian Gaming Regulatory Act in
1988 in order to provide a statutory basis for the operation
and regulation of gaming by Indian tribes. See 25 U. S. C.
§2702. The Act divides gaming on Indian lands into three
classes—I, II, and III—and provides a different regulatory
scheme for each class. Class III gaming—the type with
which we are here concerned—is defined as “all forms of
gaming that are not class I gaming or class II gaming,”
§2703(8), and includes such things as slot machines, casino
games, banking card games, dog racing, and lotteries.! It is
the most heavily regulated of the three classes. The Act
provides that class III gaming is lawful only where it is: (1)
authorized by an ordinance or resolution that (a) is adopted
by the governing body of the Indian tribe, (b) satisfies cer-
tain statutorily prescribed requirements, and (c) is approved
by the National Indian Gaming Commission; (2) located in
a State that permits such gaming for any purpose by any
person, organization, or entity; and (3) “conducted in con-
formance with a Tribal-State compact entered into by the

1Class I gaming “means social games solely for prizes of minimal value
or traditional forms of Indian gaming engaged in by individuals as a part
of, or in connection with, tribal ceremonies or celebrations,” 25 U. S. C.
§2703(6), and is left by the Act to “the exclusive jurisdiction of the Indian
tribes,” §2710(a)(1).

Class II gaming is more extensively defined to include bingo, games
similar to bingo, nonbanking card games not illegal under the laws of the
State, and card games actually operated in particular States prior to the
passage of the Act. See §2703(7). Banking card games, electronic games
of chance, and slot machines are expressly excluded from the scope of class
II gaming. §2703(B). The Act allows class II gaming where the State
“permits such gaming for any purpose by any person, organization or en-
tity,” and the “governing body of the Indian tribe adopts an ordinance or
resolution which is approved by the Chairman” of the National Indian
Gaming Commission. §2710(b)(1). Regulation of class II gaming con-
templates a federal role, but places primary emphasis on tribal self-
regulation. See §§2710(c)(3)—(6).
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Indian tribe and the State under paragraph (3) that is in
effect.” §2710(d)(1).

The “paragraph (3)” to which the last prerequisite of
§2710(d)(1) refers is §2710(d)(3), which describes the permis-
sible scope of a Tribal-State compact, see §2710(d)(3)(C), and
provides that the compact is effective “only when notice of
approval by the Secretary [of the Interior] of such compact
has been published by the Secretary in the Federal Regis-
ter,” §2710(d)(3)(B). More significant for our purposes,
however, is that §2710(d)(3) describes the process by which
a State and an Indian tribe begin negotiations toward a
Tribal-State compact:

“(A) Any Indian tribe having jurisdiction over the In-
dian lands upon which a class III gaming activity is
being conducted, or is to be conducted, shall request the
State in which such lands are located to enter into nego-
tiations for the purpose of entering into a Tribal-State
compact governing the conduct of gaming activities.
Upon receiving such a request, the State shall negotiate
with the Indian tribe in good faith to enter into such
a compact.”

The State’s obligation to “negotiate with the Indian tribe
in good faith” is made judicially enforceable by §§2710(d)
(M(A)(@) and (B)(D):

“(A) The United States district courts shall have ju-
risdiction over—

“(i) any cause of action initiated by an Indian tribe
arising from the failure of a State to enter into negotia-
tions with the Indian tribe for the purpose of entering
into a Tribal-State compact under paragraph (3) or to
conduct such negotiations in good faith . . ..

“(B)(i) An Indian tribe may initiate a cause of action
described in subparagraph (A)@i) only after the close of
the 180-day period beginning on the date on which the
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Indian tribe requested the State to enter into negotia-
tions under paragraph (3)(A).”

Sections 2710(d)(7)(B)(ii)—(vii) describe an elaborate remedial
scheme designed to ensure the formation of a Tribal-State
compact. A tribe that brings an action under §2710(d)
(M(A)({) must show that no Tribal-State compact has been
entered and that the State failed to respond in good faith to
the tribe’s request to negotiate; at that point, the burden
then shifts to the State to prove that it did in fact negotiate
in good faith. §2710(d)(7)(B)(ii). If the district court con-
cludes that the State has failed to negotiate in good faith
toward the formation of a Tribal-State compact, then it
“shall order the State and Indian Tribe to conclude such a
compact within a 60-day period.” §2710(d)(7)(B)(iii). If no
compact has been concluded 60 days after the court’s order,
then “the Indian tribe and the State shall each submit to a
mediator appointed by the court a proposed compact that
represents their last best offer for a compact.” §2710(d)(7)
(B)@v). The mediator chooses from between the two pro-
posed compacts the one “which best comports with the terms
of [the Act] and any other applicable Federal law and with
the findings and order of the court,” ibid., and submits it to
the State and the Indian tribe, §2710(d)(7)(B)(v). If the
State consents to the proposed compact within 60 days of its
submission by the mediator, then the proposed compact is
“treated as a Tribal-State compact entered into under para-
graph (3).” §2710d)(7)(B)(vi). If, however, the State does
not consent within that 60-day period, then the Act provides
that the mediator “shall notify the Secretary [of the Inte-
rior]” and that the Secretary “shall prescribe . . . procedures
.. . under which class III gaming may be conducted on the
Indian lands over which the Indian tribe has jurisdiction.”
§ 2710(d)(7)(B)(vii).2

2Sections 2710(d)(7)(B)(ii)~(vii) provide in full:
“(ii) In any action described in subparagraph (A)(i), upon the introduc-
tion of evidence by an Indian tribe that—
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In September 1991, the Seminole Tribe of Florida, peti-
tioner, sued the State of Florida and its Governor, Lawton
Chiles, respondents. Invoking jurisdiction under 25 U. S. C.

“(I) a Tribal-State compact has not been entered into under paragraph
(3), and

“(IT) the State did not respond to the request of the Indian tribe to
negotiate such a compact or did not respond to such request in good faith,
the burden of proof shall be upon the State to prove that the State has
negotiated with the Indian tribe in good faith to conclude a Tribal-State
compact governing the conduct of gaming activities.

“(iii) If, in any action described in subparagraph (A)(i), the court finds
that the State has failed to negotiate in good faith with the Indian tribe
to conclude a Tribal-State compact governing the conduct of gaming ac-
tivities, the court shall order the State and the Indian Tribe to conclude
such a compact within a 60-day period. In determining in such an action
whether a State has negotiated in good faith, the court—

“(I) may take into account the public interest, public safety, criminality,
financial integrity, and adverse economic impacts on existing gaming activ-
ities, and

“(IT) shall consider any demand by the State for direct taxation of the
Indian tribe or of any Indian lands as evidence that the State has not
negotiated in good faith.

“(iv) If a State and an Indian tribe fail to conclude a Tribal-State com-
pact . . . within the 60-day period provided in the order of a court issued
under clause (iii), the Indian tribe and the State shall each submit to a
mediator appointed by the court a proposed compact that represents their
last best offer for a compact. The mediator shall select from the two
proposed compacts the one which best comports with the terms of this
chapter and any other applicable Federal law and with the findings and
order of the court.

“(v) The mediator appointed by the court under clause (iv) shall submit
to the State and the Indian tribe the compact selected by the mediator
under clause (iv).

“(vi) If a State consents to a proposed compact during the 60-day period
beginning on the date on which the proposed compact is submitted by the
mediator to the State under clause (v), the proposed compact shall be
treated as a Tribal-State compact entered into under paragraph (3).

“(vii) If the State does not consent during the 60-day period described
in clause (vi) to a proposed compact submitted by a mediator under clause
(v), the mediator shall notify the Secretary and the Secretary shall pre-
scribe, in consultation with the Indian tribe, procedures—

[Footnote 2 is continued on p. 52]
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§2710(d)(7)(A), as well as 28 U. S. C. §§1331 and 1362, peti-
tioner alleged that respondents had “refused to enter into
any negotiation for inclusion of [certain gaming activities] in
a tribal-state compact,” thereby violating the “requirement
of good faith negotiation” contained in §2710(d)(3). Peti-
tioner’s Complaint 24, see App. 18. Respondents moved
to dismiss the complaint, arguing that the suit violated the
State’s sovereign immunity from suit in federal court. The
District Court denied respondents’ motion, 801 F. Supp. 655
(SD Fla. 1992), and respondents took an interlocutory appeal
of that decision. See Puerto Rico Aqueduct and Sewer
Authority v. Metcalf & Eddy, Inc., 506 U. S. 139 (1993) (col-
lateral order doctrine allows immediate appellate review of
order denying claim of Eleventh Amendment immunity).
The Court of Appeals for the Eleventh Circuit reversed
the decision of the District Court, holding that the Eleventh
Amendment barred petitioner’s suit against respondents.?
11 F. 3d 1016 (1994). The court agreed with the District
Court that Congress in §2710(d)(7) intended to abrogate the
States’ sovereign immunity, and also agreed that the Act had
been passed pursuant to Congress’ power under the Indian
Commerce Clause, U. S. Const., Art. I, §8, cl. 3. The court
disagreed with the District Court, however, that the Indian

“(I) which are consistent with the proposed compact selected by the
mediator under clause (iv), the provisions of this chapter, and the relevant
provisions of the laws of the State, and

“(II) under which class III gaming may be conducted on the Indian
lands over which the Indian tribe has jurisdiction.”

3The Eleventh Circuit consolidated petitioner’s appeal with an appeal
from another suit brought under §2710(d)(7)(A)(i) by a different Indian
tribe. Although the District Court in that case had granted the defend-
ants’ motions to dismiss, the legal issues presented by the two appeals
were virtually identical. See Poarch Band of Creek Indians v. Alabama,
776 F. Supp. 550 (SD Ala. 1991) (Eleventh Amendment bars suit against
State), and 784 F. Supp. 1549 (SD Ala. 1992) (Eleventh Amendment bars
suit against Governor).
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Commerce Clause grants Congress the power to abrogate a
State’s Eleventh Amendment immunity from suit, and con-
cluded therefore that it had no jurisdiction over petitioner’s
suit against Florida. The court further held that Ex parte
Young, 209 U. S. 123 (1908), does not permit an Indian tribe
to force good-faith negotiations by suing the Governor of a
State. Finding that it lacked subject-matter jurisdiction,
the Eleventh Circuit remanded to the District Court with
directions to dismiss petitioner’s suit.*

Petitioner sought our review of the Eleventh Circuit’s
decision,” and we granted certiorari, 513 U. S. 1125 (1995),
in order to consider two questions: (1) Does the Eleventh
Amendment prevent Congress from authorizing suits by In-
dian tribes against States for prospective injunctive relief to
enforce legislation enacted pursuant to the Indian Commerce
Clause?; and (2) Does the doctrine of Ex parte Young permit
suits against a State’s Governor for prospective injunctive
relief to enforce the good-faith bargaining requirement of the
Act? We answer the first question in the affirmative, the
second in the negative, and we therefore affirm the Eleventh
Circuit’s dismissal of petitioner’s suit.°

4Following its conclusion that petitioner’s suit should be dismissed, the
Court of Appeals went on to consider how §2710(d)(7) would operate in
the wake of its decision. The court decided that those provisions of
§2710(d)(7) that were problematic could be severed from the rest of the
section, and read the surviving provisions of §2710(d)(7) to provide an
Indian tribe with immediate recourse to the Secretary of the Interior from
the dismissal of a suit against a State. 11 F. 3d 1016, 1029 (1994).

5Respondents filed a cross-petition, No. 94-219, challenging only the
Eleventh Circuit’s modification of §2710(d)(7), see n. 4, supra. That peti-
tion is still pending.

5 While the appeal was pending before the Eleventh Circuit, the District
Court granted respondents’ earlier filed summary judgment motion, find-
ing that Florida had fulfilled its obligation under the Act to negotiate in
good faith. The Eleventh Circuit has stayed its review of that decision
pending the disposition of this case.
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The Eleventh Amendment provides:

“The Judicial power of the United States shall not be
construed to extend to any suit in law or equity, com-
menced or prosecuted against one of the United States
by Citizens of another State, or by Citizens or Subjects
of any Foreign State.”

Although the text of the Amendment would appear to re-
strict only the Article III diversity jurisdiction of the federal
courts, “we have understood the Eleventh Amendment to
stand not so much for what it says, but for the presupposition
... which it confirms.” Blatchford v. Native Village of Noa-
tak, 501 U. S. 775, 779 (1991). That presupposition, first ob-
served over a century ago in Hans v. Louisiana, 134 U. S. 1
(1890), has two parts: first, that each State is a sovereign
entity in our federal system; and second, that “ ‘[ilt is inher-
ent in the nature of sovereignty not to be amenable to the
suit of an individual without its consent,’” id., at 13 (empha-
sis deleted), quoting The Federalist No. 81, p. 487 (C. Ros-
siter ed. 1961) (A. Hamilton). See also Puerto Rico Aque-
duct and Sewer Authority, supra, at 146 (“The Amendment
is rooted in a recognition that the States, although a union,
maintain certain attributes of sovereignty, including sover-
eign immunity”). For over a century we have reaffirmed
that federal jurisdiction over suits against unconsenting
States “was not contemplated by the Constitution when es-
tablishing the judicial power of the United States.” Hamns,
supra, at 15.7

"E.g., North Carolina v. Temple, 134 U.S. 22, 30 (1890); Fitts v.
McGhee, 172 U. S. 516, 524 (1899); Bell v. Mississippt, 177 U. S. 693 (1900);
Smith v. Reeves, 178 U. S. 436, 446 (1900); Palmer v. Ohio, 248 U. S. 32, 34
(1918); Duhme v. New Jersey, 251 U. S. 311, 313 (1920); Ex parte New York,
256 U. S. 490, 497 (1921); Missouri v. Fiske, 290 U. S. 18, 26 (1933); Great
Northern Life Ins. Co. v. Read, 322 U. S. 47, 51 (1944); Ford Motor Co. v.
Department of Treasury of Ind., 323 U. S. 459, 464 (1945); Georgia Rail-
road & Banking Co. v. Redwine, 342 U. S. 299, 304, n. 13 (1952); Parden, v.
Terminal Railway of Ala. Docks Dept., 377 U. S. 184, 186 (1964); United
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Here, petitioner has sued the State of Florida and it is
undisputed that Florida has not consented to the suit. See
Blatchford, supra, at 782 (States by entering into the Consti-
tution did not consent to suit by Indian tribes). Petitioner
nevertheless contends that its suit is not barred by state sov-
ereign immunity. First, it argues that Congress through
the Act abrogated the States’ sovereign immunity. Alterna-
tively, petitioner maintains that its suit against the Governor
may go forward under Ex parte Young, supra. We consider
each of those arguments in turn.

II

Petitioner argues that Congress through the Act abro-
gated the States’ immunity from suit. In order to deter-
mine whether Congress has abrogated the States’ sovereign
immunity, we ask two questions: first, whether Congress has
“unequivocally expresse[d] its intent to abrogate the immu-
nity,” Green v. Mansour, 474 U. S. 64, 68 (1985); and second,
whether Congress has acted “pursuant to a valid exercise of
power,” ibid.

A

Congress’ intent to abrogate the States’ immunity from
suit must be obvious from “a clear legislative statement.”
Blatchford, supra, at 786. This rule arises from a recogni-
tion of the important role played by the Eleventh Amend-

States v. Mississippt, 380 U.S. 128, 140 (1965); Employees of Dept. of
Public Health and Welfare of Mo. v. Department of Public Health and
Welfare of Mo., 411 U. S. 279, 280 (1973); Edelman v. Jordan, 415 U. S.
651, 662-663 (1974); Fitzpatrick v. Bitzer, 427 U.S. 445 (1976); Cory v.
White, 457 U. S. 85 (1982); Pennhurst State School and Hospital v. Halder-
man, 465 U. S. 89, 97-100 (1984); Atascadero State Hospital v. Scanlon,
473 U. S. 234, 237-238 (1985); Welch v. Texas Dept. of Highways and Pub-
lic Transp., 483 U. S. 468, 472-474 (1987) (plurality opinion); Dellmuth v.
Muth, 491 U.S. 223, 227-229, and n. 2 (1989); Port Authority Trans-
Hudson Corp. v. Feeney, 495 U. S. 299, 304 (1990); Blatchford v. Native
Village of Noatak, 501 U. S. 775, 779 (1991); Puerto Rico Aqueduct and
Sewer Authority v. Metcalf & Eddy, Inc., 506 U. S. 139, 144 (1993).
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ment and the broader principles that it reflects. See Atas-
cadero State Hospital v. Scanlon, 473 U.S. 234, 238-239
(1985); Quern v. Jordan, 440 U. S. 332, 345 (1979). In Atas-
cadero, we held that “[a] general authorization for suit in
federal court is not the kind of unequivocal statutory lan-
guage sufficient to abrogate the Eleventh Amendment.”
473 U. S., at 246; see also Blatchford, supra, at 786, n. 4
(“The fact that Congress grants jurisdiction to hear a claim
does not suffice to show Congress has abrogated all defenses
to that claim”) (emphases deleted). Rather, as we said in
Dellmuth v. Muth, 491 U. S. 223 (1989):

“To temper Congress’ acknowledged powers of abroga-
tion with due concern for the Eleventh Amendment’s
role as an essential component of our constitutional
structure, we have applied a simple but stringent test:
‘Congress may abrogate the States’ constitutionally se-
cured immunity from suit in federal court only by mak-
ing its intention unmistakably clear in the language of
the statute.”” Id., at 227-228.

See also Welch v. Texas Dept. of Highways and Public
Transp., 483 U. S. 468, 474 (1987) (plurality opinion).

Here, we agree with the parties, with the Eleventh Circuit
in the decision below, 11 F. 3d, at 1024, and with virtually
every other court that has confronted the question® that Con-
gress has in §2710(d)(7) provided an “unmistakably clear”
statement of its intent to abrogate. Section 2710(d)(7)(A)(i)

8See Ponca Tribe of Oklahoma v. Oklahoma, 37 F. 3d 1422, 1427-1428
(CA10 1994), cert. pending, No. 94-1029; Spokane Tribe v. Washington, 28
F. 3d 991, 994-995 (CA9 1994); Cheyenne River Sioux Tribe v. South Da-
kota, 3 F. 3d 273, 280-281 (CAS8 1993); Ponca Tribe of Oklahoma v. Okla-
homa, 834 F. Supp. 1341, 1345 (WD OKkla. 1992); Maxam v. Lower Sioux
Indian Community of Minnesota, 829 F. Supp. 277 (D. Minn. 1993); Kicka-
poo Tribe of Indians v. Kansas, 818 F. Supp. 1423, 1427 (D. Kan. 1993);
801 F. Supp. 655, 668 (SD Fla. 1992) (case below); Sault Ste. Marie Tribe
of Chippewa Indians v. Michigan, 800 F. Supp. 1484, 1488-1489 (WD Mich.
1992); Poarch Band of Creek Indians v. Alabama, 776 F. Supp., at 557-558.
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vests jurisdiction in “[t]he United States district courts . . .
over any cause of action . . . arising from the failure of a
State to enter into negotiations . . . or to conduct such nego-
tiations in good faith.” Any conceivable doubt as to the
identity of the defendant in an action under § 2710(d)(7)(A)(i)
is dispelled when one looks to the various provisions of
§2710(d)(7)(B), which describe the remedial scheme available
to a tribe that files suit under §2710(d)(7)(A)(I). Section
2710(d)(7)(B)(i)(II) provides that if a suing tribe meets its
burden of proof, then the “burden of proof shall be upon the
State . . .”; §2710(d)(7)(B)(iii) states that if the court “finds
that the State has failed to negotiate in good faith . . ., the
court shall order the State . . .”; §2710(d)(7)(B)(iv) provides
that “the State shall . . . submit to a mediator appointed
by the court” and subsection (B)(v) of § 2710(d)(7) states that
the mediator “shall submit to the State.” Sections 2710(d)
(MH(B)(vi) and (vii) also refer to the “State” in a context that
makes it clear that the State is the defendant to the suit
brought by an Indian tribe under § 2710(d)(7)(A)(i). In sum,
we think that the numerous references to the “State” in the
text of §2710(d)(7)(B) make it indubitable that Congress in-
tended through the Act to abrogate the States’ sovereign
immunity from suit.’
B

Having concluded that Congress clearly intended to abro-
gate the States’ sovereign immunity through §2710(d)(7), we

9JUSTICE SOUTER, in his dissenting opinion, argues that in order to
avoid a constitutional question, we should interpret the Act to provide
only a suit against state officials rather than a suit against the State itself.
Post, at 182. But in light of the plain text of §2710(d)(7)(B), we disagree
with the dissent’s assertion that the Act can reasonably be read in that
way. “We cannot press statutory construction ‘to the point of disingenu-
ous evasion’ even to avoid a constitutional question.” See United States
v. Locke, 471 U. S. 84, 96 (1985), quoting George Moore Ice Cream Co. v.
Rose, 289 U. S. 373, 379 (1933) (Cardozo, J.). We already have found the
clear statement rule satisfied, and that finding renders the preference for
avoiding a constitutional question inapplicable.
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turn now to consider whether the Act was passed “pursuant
to a valid exercise of power.” Green v. Mansour, 474 U. S.,
at 68. Before we address that question here, however, we
think it necessary first to define the scope of our inquiry.

Petitioner suggests that one consideration weighing in
favor of finding the power to abrogate here is that the Act
authorizes only prospective injunctive relief rather than ret-
roactive monetary relief. But we have often made it clear
that the relief sought by a plaintiff suing a State is irrelevant
to the question whether the suit is barred by the Eleventh
Amendment. See, e. g., Cory v. White, 457 U. S. 85, 90 (1982)
(“It would be a novel proposition indeed that the Eleventh
Amendment does not bar a suit to enjoin the State itself
simply because no money judgment is sought”). We think
it follows a fortiori from this proposition that the type of
relief sought is irrelevant to whether Congress has power to
abrogate States’ immunity. The Eleventh Amendment does
not exist solely in order to “preven[t] federal-court judg-
ments that must be paid out of a State’s treasury,” Hess v.
Port Authority Trans-Hudson Corporation, 513 U. S. 30, 48
(1994); it also serves to avoid “the indignity of subjecting a
State to the coercive process of judicial tribunals at the in-
stance of private parties,” Puerto Rico Aqueduct and Sewer
Authority, 506 U. S., at 146 (internal quotation marks
omitted).

Similarly, petitioner argues that the abrogation power is
validly exercised here because the Act grants the States a
power that they would not otherwise have, viz., some meas-
ure of authority over gaming on Indian lands. It is true
enough that the Act extends to the States a power withheld
from them by the Constitution. See California v. Cabazon
Band of Mission Indians, 480 U. S. 202 (1987). Neverthe-
less, we do not see how that consideration is relevant to the
question whether Congress may abrogate state sovereign
immunity. The Eleventh Amendment immunity may not be
lifted by Congress unilaterally deciding that it will be re-
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placed by grant of some other authority. Cf. Atascadero,
473 U. S., at 246-247 (“[T]he mere receipt of federal funds
cannot establish that a State has consented to suit in fed-
eral court”).

Thus our inquiry into whether Congress has the power
to abrogate unilaterally the States’ immunity from suit is
narrowly focused on one question: Was the Act in question
passed pursuant to a constitutional provision granting
Congress the power to abrogate? See, e. g., Fitzpatrick v.
Bitzer, 427 U. S. 445, 452-456 (1976). Previously, in conduct-
ing that inquiry, we have found authority to abrogate under
only two provisions of the Constitution. In Fitzpatrick, we
recognized that the Fourteenth Amendment, by expanding
federal power at the expense of state autonomy, had funda-
mentally altered the balance of state and federal power
struck by the Constitution. Id., at 455. We noted that §1
of the Fourteenth Amendment contained prohibitions ex-
pressly directed at the States and that § 5 of the Amendment
expressly provided that “The Congress shall have power to
enforce, by appropriate legislation, the provisions of this
article.” See id., at 453 (internal quotation marks omitted).
We held that through the Fourteenth Amendment, federal
power extended to intrude upon the province of the Eleventh
Amendment and therefore that §5 of the Fourteenth Amend-
ment allowed Congress to abrogate the immunity from suit
guaranteed by that Amendment.

In only one other case has congressional abrogation of the
States’ Eleventh Amendment immunity been upheld. In
Pennsylvania v. Union Gas Co., 491 U. S. 1 (1989), a plural-
ity of the Court found that the Interstate Commerce Clause,
Art. I, §8, cl. 3, granted Congress the power to abrogate
state sovereign immunity, stating that the power to regulate
interstate commerce would be “incomplete without the au-
thority to render States liable in damages.” 491 U.S., at
19-20. Justice White added the fifth vote necessary to the
result in that case, but wrote separately in order to express
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that he “[did] not agree with much of [the plurality’s] reason-
ing.” Id., at 57 (opinion concurring in judgment in part and
dissenting in part).

In arguing that Congress through the Act abrogated the
States’ sovereign immunity, petitioner does not challenge the
Eleventh Circuit’s conclusion that the Act was passed pursu-
ant to neither the Fourteenth Amendment nor the Interstate
Commerce Clause. Instead, accepting the lower court’s con-
clusion that the Act was passed pursuant to Congress’ power
under the Indian Commerce Clause, petitioner now asks us
to consider whether that Clause grants Congress the power
to abrogate the States’ sovereign immunity.

Petitioner begins with the plurality decision in Union Gas
and contends that “[t]here is no principled basis for finding
that congressional power under the Indian Commerce Clause
is less than that conferred by the Interstate Commerce
Clause.” Brief for Petitioner 17. Noting that the Union
Gas plurality found the power to abrogate from the “ple-
nary” character of the grant of authority over interstate
commerce, petitioner emphasizes that the Interstate Com-
merce Clause leaves the States with some power to regulate,
see, e. 9., West Lynn Creamery, Inc. v. Healy, 512 U. S. 186
(1994), whereas the Indian Commerce Clause makes “Indian
relations . . . the exclusive province of federal law.” County
of Oneida v. Oneida Indian Nation of N. Y., 470 U. S. 226,
234 (1985). Contending that the Indian Commerce Clause
vests the Federal Government with “the duty of protect-
[ing]” the tribes from “local ill feeling” and “the people of
the States,” United States v. Kagama, 118 U. S. 375, 383-384
(1886), petitioner argues that the abrogation power is neces-
sary “to protect the tribes from state action denying feder-
ally guaranteed rights.” Brief for Petitioner 20.

Respondents dispute petitioner’s analogy between the In-
dian Commerce Clause and the Interstate Commerce Clause.
They note that we have recognized that “the Interstate
Commerce and Indian Commerce Clauses have very differ-
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ent applications,” Cotton Petrolewm Corp. v. New Mexico,
490 U. S. 163, 192 (1989), and from that they argue that the
two provisions are “wholly dissimilar.” Brief for Respond-
ents 21. Respondents contend that the Interstate Com-
merce Clause grants the power of abrogation only because
Congress’ authority to regulate interstate commerce would
be “incomplete” without that “necessary” power. Id., at 23,
citing Union Gas, supra, at 19-20. The Indian Commerce
Clause is distinguishable, respondents contend, because it
gives Congress complete authority over the Indian tribes.
Therefore, the abrogation power is not “necessary” to Con-
gress’ exercise of its power under the Indian Commerce
Clause.!’

Both parties make their arguments from the plurality deci-
sion in Union Gas, and we, too, begin there. We think it
clear that Justice Brennan’s opinion finds Congress’ power to
abrogate under the Interstate Commerce Clause from the
States’ cession of their sovereignty when they gave Con-
gress plenary power to regulate interstate commerce. See
Union Gas, 491 U.S., at 17 (“The important point . . . is
that the provision both expands federal power and contracts
state power”). Respondents’ focus elsewhere is misplaced.
While the plurality decision states that Congress’ power
under the Interstate Commerce Clause would be incomplete
without the power to abrogate, that statement is made solely
in order to emphasize the broad scope of Congress’ authority
over interstate commerce. Id., at 19-20. Moreover, re-
spondents’ rationale would mean that where Congress has

10 Respondents also contend that the Act mandates state regulation of
Indian gaming and therefore violates the Tenth Amendment by allowing
federal officials to avoid political accountability for those actions for which
they are in fact responsible. See New York v. United States, 505 U. S. 144
(1992). This argument was not considered below by either the Eleventh
Circuit or the District Court, and is not fairly within the question pre-
sented. Therefore we do not consider it here. See this Court’s Rule 14.1;
Yee v. Escondido, 503 U. S. 519 (1992).
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less authority, and the States have more, Congress’ means
for exercising that power must be greater. We read the plu-
rality opinion to provide just the opposite. Indeed, it was
in those circumstances where Congress exercised complete
authority that Justice Brennan thought the power to abro-
gate most necessary. Id., at 20 (“Since the States may not
legislate at all in [the aforementioned] situations, a conclu-
sion that Congress may not create a cause of action for
money damages against the States would mean that no one
could do so. And in many situations, it is only money dam-
ages that will carry out Congress’ legitimate objectives
under the Commerce Clause”).

Following the rationale of the Union Gas plurality, our
inquiry is limited to determining whether the Indian Com-
merce Clause, like the Interstate Commerce Clause, is a
grant of authority to the Federal Government at the expense
of the States. The answer to that question is obvious. If
anything, the Indian Commerce Clause accomplishes a
greater transfer of power from the States to the Federal
Government than does the Interstate Commerce Clause.
This is clear enough from the fact that the States still exer-
cise some authority over interstate trade but have been di-
vested of virtually all authority over Indian commerce and
Indian tribes. Under the rationale of Union Gas, if the
States’ partial cession of authority over a particular area
includes cession of the immunity from suit, then their virtu-
ally total cession of authority over a different area must also
include cession of the immunity from suit. See id., at 42
(SCALIA, J., joined by REENQUIST, C. J., and O’CONNOR and
KENNEDY, JJ., dissenting) (“[I]f the Article I commerce
power enables abrogation of state sovereign immunity, so do
all the other Article I powers”); see Ponca Tribe of Okla-
homa v. Oklahoma, 37 F. 3d 1422, 1428 (CA10 1994) (Indian
Commerce Clause grants power to abrogate), cert. pending,
No. 94-1029; Cheyenne River Sioux Tribe v. South Dakota,
3 F. 3d 273, 281 (CA8 1993) (same); cf. Chavez v. Arte Publico
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Press, 59 F. 3d 539, 546-547 (CA5 1995) (After Union Gas,
Copyright Clause, U. S. Const., Art. I, §8, cl. 8 must grant
Congress power to abrogate). We agree with petitioner
that the plurality opinion in Union Gas allows no principled
distinction in favor of the States to be drawn between the
Indian Commerce Clause and the Interstate Commerce
Clause.

Respondents argue, however, that we need not conclude
that the Indian Commerce Clause grants the power to abro-
gate the States’ sovereign immunity. Instead, they contend
that if we find the rationale of the Union Gas plurality to
extend to the Indian Commerce Clause, then “Union Gas
should be reconsidered and overruled.” Brief for Respond-
ents 25. Generally, the principle of stare decisis, and the
interests that it serves, viz., “the evenhanded, predictable,
and consistent development of legal principles, . . . reliance
on judicial decisions, and . . . the actual and perceived integ-
rity of the judicial process,” Payne v. Tennessee, 501 U. S.
808, 827 (1991), counsel strongly against reconsideration of
our precedent. Nevertheless, we always have treated stare
decisis as a “principle of policy,” Helvering v. Hallock, 309
U. S. 106, 119 (1940), and not as an “inexorable command,”
Payne, 501 U. S., at 828. “[W]hen governing decisions are
unworkable or are badly reasoned, ‘this Court has never felt
constrained to follow precedent.”” Id., at 827 (quoting
Smith v. Allwright, 321 U. S. 649, 665 (1944)). Our willing-
ness to reconsider our earlier decisions has been “particu-
larly true in constitutional cases, because in such cases ‘cor-
rection through legislative action is practically impossible.””
Payne, supra, at 828 (quoting Burnet v. Coronado Oil & Gas
Co., 285 U. S. 393, 407 (1932) (Brandeis, J., dissenting)).

The Court in Union Gas reached a result without an ex-
pressed rationale agreed upon by a majority of the Court.
We have already seen that Justice Brennan’s opinion re-
ceived the support of only three other Justices. See Union
Gas, 491 U. S., at 5 (Marshall, Blackmun, and STEVENS, JJ.,
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joined Justice Brennan). Of the other five, Justice White,
who provided the fifth vote for the result, wrote separately
in order to indicate his disagreement with the plurality’s
rationale, id., at 57 (opinion concurring in judgment and dis-
senting in part), and four Justices joined together in a dissent
that rejected the plurality’s rationale, id., at 35-45 (SCALIA,
J., dissenting, joined by REHNQUIST, C. J., and O’CONNOR and
KENNEDY, JJ.). Since it was issued, Union Gas has created
confusion among the lower courts that have sought to under-
stand and apply the deeply fractured decision. See, e. g.,
Chavez v. Arte Publico Press, supra, at 543-545 (“Justice
White’s concurrence must be taken on its face to disavow”
the plurality’s theory); 11 F. 3d, at 1027 (Justice White’s
“vague concurrence renders the continuing validity of Union
Gas in doubt”).

The plurality’s rationale also deviated sharply from our es-
tablished federalism jurisprudence and essentially eviscer-
ated our decision in Hans. See Union Gas, supra, at 36 (“If
Hans means only that federal-question suits for money dam-
ages against the States cannot be brought in federal court
unless Congress clearly says so, it means nothing at all”)
(ScALIA, J., dissenting). It was well established in 1989
when Union Gas was decided that the Eleventh Amendment
stood for the constitutional principle that state sovereign im-
munity limited the federal courts’ jurisdiction under Article
III. The text of the Amendment itself is clear enough on
this point: “The Judicial power of the United States shall not
be construed to extend to any suit ....” And our decisions
since Hans had been equally clear that the Eleventh Amend-
ment reflects “the fundamental principle of sovereign immu-
nity [that] limits the grant of judicial authority in Art. II1,”
Pennhurst State School and Hospital v. Halderman, 465
U. S. 89, 97-98 (1984); see Union Gas, supra, at 38 (“‘[TThe
entire judicial power granted by the Constitution does not
embrace authority to entertain a suit brought by private par-
ties against a State without consent given . ..’”) (SCALIA,
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J., dissenting) (quoting Ex parte New York, 256 U. S. 490, 497
(1921)); see also cases cited at n. 7, supra. As the dissent in
Union Gas recognized, the plurality’s conclusion—that Con-
gress could under Article I expand the scope of the federal
courts’ jurisdiction under Article III—“contradict[ed] our
unvarying approach to Article III as setting forth the
exclusive catalog of permissible federal-court jurisdiction.”
Union Gas, supra, at 39.

Never before the decision in Union Gas had we suggested
that the bounds of Article III could be expanded by Congress
operating pursuant to any constitutional provision other than
the Fourteenth Amendment. Indeed, it had seemed funda-
mental that Congress could not expand the jurisdiction of
the federal courts beyond the bounds of Article III. Manr-
bury v. Madison, 1 Cranch 137 (1803). The plurality’s cita-
tion of prior decisions for support was based upon what we
believe to be a misreading of precedent. See Union Gas,
491 U. S., at 40-41 (ScALI4, J., dissenting). The plurality
claimed support for its decision from a case holding the unre-
markable, and completely unrelated, proposition that the
States may waive their sovereign immunity, see id., at 14-15
(citing Parden v. Terminal Railway of Ala. Docks Dept., 377
U. S. 184 (1964)), and cited as precedent propositions that had
been merely assumed for the sake of argument in earlier
cases, see 491 U. S., at 15 (citing Welch v. Texas Dept. of
Highways and Public Transp., 483 U.S., at 475-476, and
n. 5, and County of Oneida v. Oneida Indian Nation of N. Y.,
470 U. S., at 252).

The plurality’s extended reliance upon our decision in Fitz-
patrick v. Bitzer, 427 U. S. 445 (1976), that Congress could
under the Fourteenth Amendment abrogate the States’
sovereign immunity was also, we believe, misplaced. Fitz-
patrick was based upon a rationale wholly inapplicable to
the Interstate Commerce Clause, viz., that the Fourteenth
Amendment, adopted well after the adoption of the Eleventh
Amendment and the ratification of the Constitution, oper-
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ated to alter the pre-existing balance between state and fed-
eral power achieved by Article III and the Eleventh Amend-
ment. Id., at 454. As the dissent in Union Gas made clear,
Fitzpatrick cannot be read to justify “limitation of the prin-
ciple embodied in the Eleventh Amendment through appeal
to antecedent provisions of the Constitution.” Union Gas,
supra, at 42 (SCALIA, J., dissenting).

In the five years since it was decided, Union Gas has
proved to be a solitary departure from established law. See
Puerto Rico Aqueduct and Sewer Authority v. Metcalf &
Eddy, Inc., 506 U. S. 139 (1993). Reconsidering the decision
in Union Gas, we conclude that none of the policies underly-
ing stare decisis require our continuing adherence to its hold-
ing. The decision has, since its issuance, been of question-
able precedential value, largely because a majority of the
Court expressly disagreed with the rationale of the plurality.
See Nichols v. United States, 511 U. S. 738, 746 (1994) (the
“degree of confusion following a splintered decision . . . is
itself a reason for reexamining that decision”). The case in-
volved the interpretation of the Constitution and therefore
may be altered only by constitutional amendment or revision
by this Court. Finally, both the result in Union Gas and
the plurality’s rationale depart from our established under-
standing of the Eleventh Amendment and undermine the
accepted function of Article III. We feel bound to conclude
that Union Gas was wrongly decided and that it should be,
and now is, overruled.

The dissent makes no effort to defend the decision in
Union Gas, see post, at 100, but nonetheless would find con-
gressional power to abrogate in this case.!’ Contending that
our decision is a novel extension of the Eleventh Amend-
ment, the dissent chides us for “attend[ing]” to dicta. We
adhere in this case, however, not to mere obiter dicta, but
rather to the well-established rationale upon which the

1 Unless otherwise indicated, all references to the dissent are to the
dissenting opinion authored by JUSTICE SOUTER.
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Court based the results of its earlier decisions. When an
opinion issues for the Court, it is not only the result but also
those portions of the opinion necessary to that result by
which we are bound. Cf. Burnham v. Superior Court of
Cal., County of Marin, 495 U.S. 604, 613 (1990) (exclusive
basis of a judgment is not dicta) (plurality); County of Alle-
gheny v. American Civil Liberties Union, Greater Pitts-
burgh Chapter, 492 U. S. 573, 668 (1989) (“As a general rule,
the principle of stare decisis directs us to adhere not only to
the holdings of our prior cases, but also to their explications
of the governing rules of law”) (KENNEDY, J., concurring and
dissenting); Sheet Metal Workers v. EEOC, 478 U. S. 421, 490
(1986) (“Although technically dicta, . . . an important part of
the Court’s rationale for the result that it reache[s] . . . is
entitled to greater weight . . .”) (O’CONNOR, J., concurring).
For over a century, we have grounded our decisions in the
oft-repeated understanding of state sovereign immunity as
an essential part of the Eleventh Amendment. In Princi-
pality of Monaco v. Mississippi, 292 U.S. 313 (1934), the
Court held that the Eleventh Amendment barred a suit
brought against a State by a foreign state. Chief Justice
Hughes wrote for a unanimous Court:

“[N]either the literal sweep of the words of Clause one
of §2 of Article III, nor the absence of restriction in the
letter of the Eleventh Amendment, permits the conclu-
sion that in all controversies of the sort described in
Clause one, and omitted from the words of the Eleventh
Amendment, a State may be sued without her consent.
Thus Clause one specifically provides that the judicial
Power shall extend ‘to all Cases, in Law and Equity,
arising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made,
under their Authority.” But, although a case may arise
under the Constitution and laws of the United States,
the judicial power does not extend to it if the suit is
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sought to be prosecuted against a State, without her
consent, by one of her own citizens. . . .

“Manifestly, we cannot rest with a mere literal appli-
cation of the words of §2 of Article III, or assume that
the letter of the Eleventh Amendment exhausts the
restrictions upon suits against non-consenting States.
Behind the words of the constitutional provisions are
postulates which limit and control. There is the essen-
tial postulate that the controversies, as contemplated,
shall be found to be of a justiciable character. There
is also the postulate that States of the Union, still pos-
sessing attributes of sovereignty, shall be immune
from suits, without their consent, save where there has
been a ‘surrender of this immunity in the plan of the
convention.”” Id., at 321-323 (citations and footnote
omitted).

See 1id., at 329-330; see also Pennhurst, 465 U. S., at 98 (“In
short, the principle of sovereign immunity is a constitutional
limitation on the federal judicial power established in Art.
I11”); Ex parte New York, 256 U. S., at 497 (“[T]he entire
judicial power granted by the Constitution does not embrace
authority to entertain a suit brought by private parties
against a State without consent given . ..”). It is true that
we have not had ocecasion previously to apply established
Eleventh Amendment principles to the question whether
Congress has the power to abrogate state sovereign immu-
nity (save in Union Gas). But consideration of that ques-
tion must proceed with fidelity to this century-old doctrine.

The dissent, to the contrary, disregards our case law in
favor of a theory cobbled together from law review articles
and its own version of historical events. The dissent cites
not a single decision since Hans (other than Union Gas) that
supports its view of state sovereign immunity, instead rely-
ing upon the now-discredited decision in Chisholm v. Geor-
gia, 2 Dall. 419 (1793). See, e. g., post, at 152, n. 47. Its un-
documented and highly speculative extralegal explanation of
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the decision in Hans is a disservice to the Court’s traditional
method of adjudication. See post, at 120-123.

The dissent mischaracterizes the Hans opinion. That de-
cision found its roots not solely in the common law of Eng-
land, but in the much more fundamental “‘jurisprudence in
all civilized nations.”” Hans, 134 U. S., at 17, quoting Beers
v. Arkansas, 20 How. 527, 529 (1858); see also The Federalist
No. 81, p. 487 (C. Rossiter ed. 1961) (A. Hamilton) (sovereign
immunity “is the general sense and the general practice of
mankind”). The dissent’s proposition that the common law
of England, where adopted by the States, was open to change
by the Legislature is wholly unexceptionable and largely be-
side the point: that common law provided the substantive
rules of law rather than jurisdiction. Cf. Monaco, supra, at
323 (state sovereign immunity, like the requirement that
there be a “justiciable” controversy, is a constitutionally
grounded limit on federal jurisdiction). It also is notewor-
thy that the principle of state sovereign immunity stands
distinet from other principles of the common law in that only
the former prompted a specific constitutional amendment.

Hans—with a much closer vantage point than the dis-
sent—recognized that the decision in Chisholm was contrary
to the well-understood meaning of the Constitution. The
dissent’s conclusion that the decision in Chisholm was “rea-
sonable,” post, at 106, certainly would have struck the Fram-
ers of the Eleventh Amendment as quite odd: That decision
created “such a shock of surprise that the Eleventh Amend-
ment was at once proposed and adopted.” Monaco, supra,
at 325. The dissent’s lengthy analysis of the text of the
Eleventh Amendment is directed at a straw man—we long
have recognized that blind reliance upon the text of the Elev-
enth Amendment is “‘to strain the Constitution and the law
to a construction never imagined or dreamed of.”” Monaco,
supra, at 326, quoting Hamns, supra, at 15. The text dealt in
terms only with the problem presented by the decision in
Chisholm; in light of the fact that the federal courts did not
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have federal-question jurisdiction at the time the Amend-
ment was passed (and would not have it until 1875), it seems
unlikely that much thought was given to the prospect of
federal-question jurisdiction over the States.

That same consideration causes the dissent’s criticism of
the views of Marshall, Madison, and Hamilton to ring hollow.
The dissent cites statements made by those three influential
Framers, the most natural reading of which would preclude
all federal jurisdiction over an unconsenting State.’* Strug-
gling against this reading, however, the dissent finds signifi-
cant the absence of any contention that sovereign immu-
nity would affect the new federal-question jurisdiction. Post,
at 142-150. But the lack of any statute vesting general
federal-question jurisdiction in the federal courts until much
later makes the dissent’s demand for greater specificity about
a then-dormant jurisdiction overly exacting.'®

12We note here also that the dissent quotes selectively from the Fram-
ers’ statements that it references. The dissent cites the following, for
instance, as a statement made by Madison: “[T]he Constitution ‘give[s] a
citizen a right to be heard in the federal courts; and if a state should
condescend to be a party, this court may take cognizance of it.”” Post, at
143 (opinion of SOUTER, J.). But that statement, perhaps ambiguous when
read in isolation, was preceded by the following: “[J]urisdiction in con-
troversies between a state and citizens of another state is much objected
to, and perhaps without reason. It is not in the power of individuals to
call any state into court. The only operation it can have, is that, if a
state should wish to bring a suit against a citizen, it must be brought
before the federal courts. It appears to me that this can have no opera-
tion but this:” See 3 J. Elliot, Debates on the Federal Constitution 533
(2d ed. 1836).

1 Although the absence of any discussion dealing with federal-question
jurisdiction is therefore unremarkable, what is notably lacking in the
Framers’ statements is any mention of Congress’ power to abrogate the
States’ immunity. The absence of any discussion of that power is par-
ticularly striking in light of the fact that the Framers virtually always
were very specific about the exception to state sovereign immunity aris-
ing from a State’s consent to suit. See, e.g., The Federalist No. 81,
pp. 487-488 (C. Rossiter ed. 1961) (A. Hamilton) (“It is inherent in the
nature of sovereignty not to be amenable to the suit of an individual with-
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In putting forward a new theory of state sovereign immu-
nity, the dissent develops its own vision of the political sys-
tem created by the Framers, concluding with the statement
that “[t]he Framers’ principal objectives in rejecting English
theories of unitary sovereignty . . . would have been impeded
if a new concept of sovereign immunity had taken its place
in federal-question cases, and would have been substantially
thwarted if that new immunity had been held untouchable
by any congressional effort to abrogate it.”!* Post, at 157.
This sweeping statement ignores the fact that the Nation
survived for nearly two centuries without the question of the
existence of such power ever being presented to this Court.
And Congress itself waited nearly a century before even con-
ferring federal-question jurisdiction on the lower federal
courts.’®

out its consent. . . . Unless, therefore, there is a surrender of this immunity
in the plan of the convention, it will remain with the States and the danger
intimated must be merely ideal”) (emphasis in the original); 3 Elliot,
supra, at 533 (J. Madison) (“It is not in the power of individuals to call any
state into court. . . . [The Constitution] can have no operation but this: . . .
if a state should condescend to be a party, this court may take cognizance
of it”).

4This argument wholly disregards other methods of ensuring the
States’ compliance with federal law: The Federal Government can bring
suit in federal court against a State, see, e. g., United States v. Texas, 143
U.S. 621, 644-645 (1892) (finding such power necessary to the “perma-
nence of the Union”); an individual can bring suit against a state officer in
order to ensure that the officer’s conduct is in compliance with federal law,
see, e. ¢., Ex parte Young, 209 U. S. 123 (1908); and this Court is empow-
ered to review a question of federal law arising from a state-court decision
where a State has consented to suit, see, e. g., Cohens v. Virginia, 6 Wheat.
264 (1821).

15 JUSTICE STEVENS, in his dissenting opinion, makes two points that
merit separate response. First, he contends that no distinction may be
drawn between state sovereign immunity and the immunity enjoyed by
state and federal officials. But even assuming that the latter has no con-
stitutional foundation, the distinction is clear: The Constitution specifically
recognizes the States as sovereign entities, while government officials
enjoy no such constitutional recognition. Second, JUSTICE STEVENS criti-
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In overruling Union Gas today, we reconfirm that the
background principle of state sovereign immunity embodied
in the Eleventh Amendment is not so ephemeral as to dissi-
pate when the subject of the suit is an area, like the regula-
tion of Indian commerce, that is under the exclusive control
of the Federal Government. Even when the Constitution
vests in Congress complete lawmaking authority over a par-
ticular area, the Eleventh Amendment prevents congres-
sional authorization of suits by private parties against uncon-
senting States.!® The Eleventh Amendment restricts the

cizes our prior decisions applying the “clear statement rule,” suggesting
that they were based upon an understanding that Article I allowed Con-
gress to abrogate state sovereign immunity. His criticism, however, ig-
nores the fact that many of those cases arose in the context of a statute
passed under the Fourteenth Amendment, where Congress’ authority to
abrogate is undisputed. See, e. g., Quern v. Jordan, 440 U. S. 332 (1979).
And a more fundamental flaw of the criticism is its failure to recognize
that both the doctrine requiring avoidance of constitutional questions, and
principles of federalism, require us always to apply the clear statement
rule before we consider the constitutional question whether Congress has
the power to abrogate.

16 JUSTICE STEVENS understands our opinion to prohibit federal juris-
diction over suits to enforce the bankruptey, copyright, and antitrust laws
against the States. He notes that federal jurisdiction over those statu-
tory schemes is exclusive, and therefore concludes that there is “no rem-
edy” for state violations of those federal statutes. Post, at 78, n. 1.

That conclusion is exaggerated both in its substance and in its signifi-
cance. First, JUSTICE STEVENS’ statement is misleadingly overbroad.
We have already seen that several avenues remain open for ensuring state
compliance with federal law. See n. 14, supra. Most notably, an individ-
ual may obtain injunctive relief under Ex parte Young in order to remedy
a state officer’s ongoing violation of federal law. See n. 14, supra. Sec-
ond, contrary to the implication of JUSTICE STEVENS’ conclusion, it has not
been widely thought that the federal antitrust, bankruptey, or copyright
statutes abrogated the States’ sovereign immunity. This Court never has
awarded relief against a State under any of those statutory schemes; in the
decision of this Court that JUSTICE STEVENS cites (and somehow labels
“incompatible” with our decision here), we specifically reserved the ques-
tion whether the Eleventh Amendment would allow a suit to enforce the
antitrust laws against a State. See Goldfarb v. Virginia State Bar, 421
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judicial power under Article III, and Article I cannot be used
to circumvent the constitutional limitations placed upon
federal jurisdiction. Petitioner’s suit against the State of
Florida must be dismissed for a lack of jurisdiction.

II1

Petitioner argues that we may exercise jurisdiction over
its suit to enforce §2710(d)(3) against the Governor notwith-
standing the jurisdictional bar of the Eleventh Amendment.
Petitioner notes that since our decision in Ex parte Young,
209 U. S. 123 (1908), we often have found federal jurisdiction
over a suit against a state official when that suit seeks only
prospective injunctive relief in order to “end a continuing
violation of federal law.” Green v. Mansour, 474 U. S., at
68. The situation presented here, however, is sufficiently
different from that giving rise to the traditional Ex parte
Young action so as to preclude the availability of that
doctrine.

Here, the “continuing violation of federal law” alleged by
petitioner is the Governor’s failure to bring the State into
compliance with §2710(d)(3). But the duty to negotiate
imposed upon the State by that statutory provision does
not stand alone. Rather, as we have seen, supra, at 49-50,
Congress passed §2710(d)(3) in conjunction with the care-

U. 8. 773, 792, n. 22 (1975). Although the copyright and bankruptcy laws
have existed practically since our Nation’s inception, and the antitrust
laws have been in force for over a century, there is no established tradition
in the lower federal courts of allowing enforcement of those federal stat-
utes against the States. Notably, both Court of Appeals decisions cited
by JUSTICE STEVENS were issued last year and were based upon Union
Gas. See Chavez v. Arte Publico Press, 59 F. 3d 539 (CA5 1995); Matter
of Merchants Grain, Inc. v. Mahern, 59 F. 3d 630 (CA7 1995). Indeed,
while the Court of Appeals in Chavez allowed the suit against the State
to go forward, it expressly recognized that its holding was unprecedented.
See Chavez, 59 F. 3d, at 546 (“[W]e are aware of no case that specifically
holds that laws passed pursuant to the Copyright Clause can abrogate
State immunity”).
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fully crafted and intricate remedial scheme set forth in
§2710(d)(7).

Where Congress has created a remedial scheme for the
enforcement of a particular federal right, we have, in suits
against federal officers, refused to supplement that scheme
with one created by the judiciary. Schweiker v. Chilicky,
487 U. S. 412, 423 (1988) (“When the design of a Government
program suggests that Congress has provided what it consid-
ers adequate remedial mechanisms for constitutional viola-
tions that may occur in the course of its administration, we
have not created additional . . . remedies”). Here, of course,
the question is not whether a remedy should be created, but
instead is whether the Eleventh Amendment bar should be
lifted, as it was in Ex parte Young, in order to allow a suit
against a state officer. Nevertheless, we think that the
same general principle applies: Therefore, where Congress
has prescribed a detailed remedial scheme for the enforce-
ment against a State of a statutorily created right, a court
should hesitate before casting aside those limitations and
permitting an action against a state officer based upon Ewx
parte Young.

Here, Congress intended §2710(d)(3) to be enforced
against the State in an action brought under § 2710(d)(7); the
intricate procedures set forth in that provision show that
Congress intended therein not only to define, but also to limit
significantly, the duty imposed by §2710(d)(3). For example,
where the court finds that the State has failed to negotiate
in good faith, the only remedy prescribed is an order direct-
ing the State and the Indian tribe to conclude a compact
within 60 days. And if the parties disregard the court’s
order and fail to conclude a compact within the 60-day pe-
riod, the only sanction is that each party then must submit
a proposed compact to a mediator who selects the one which
best embodies the terms of the Act. Finally, if the State
fails to accept the compact selected by the mediator, the only
sanction against it is that the mediator shall notify the Secre-
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tary of the Interior who then must prescribe regulations
governing class III gaming on the tribal lands at issue. By
contrast with this quite modest set of sanctions, an ac-
tion brought against a state official under Ex parte Young
would expose that official to the full remedial powers of a
federal court, including, presumably, contempt sanctions. If
§2710(d)(3) could be enforced in a suit under Ex parte Young,
§2710(d)(7) would have been superfluous; it is difficult to see
why an Indian tribe would suffer through the intricate
scheme of §2710(d)(7) when more complete and more imme-
diate relief would be available under Ex parte Young.'”
Here, of course, we have found that Congress does not
have authority under the Constitution to make the State su-
able in federal court under §2710(d)(7). Nevertheless, the
fact that Congress chose to impose upon the State a liability

1"Contrary to the claims of the dissent, we do not hold that Congress
cannot authorize federal jurisdiction under Ex parte Young over a cause
of action with a limited remedial scheme. We find only that Congress did
not intend that result in the Indian Gaming Regulatory Act. Although
one might argue that the text of §2710(d)(7)(A)(i), taken alone, is broad
enough to encompass both a suit against a State (under an abrogation
theory) and a suit against a state official (under an Ex parte Young the-
ory), subsection (A)(i) of §2710(d)(7) cannot be read in isolation from sub-
sections (B)(ii)—(vii), which repeatedly refer exclusively to “the State.”
See supra, at 56-57. In this regard, §2710(d)(7) stands in contrast to the
statutes cited by the dissent as examples where lower courts have found
that Congress implicitly authorized suit under Ex parte Young. Compare
28 U. S. C. §2254(e) (federal court authorized to issue an “order directed
to an appropriate State official”); 42 U. S. C. §11001 (1988 ed.) (requiring
“the Governor” of a State to perform certain actions and holding “the
Governor” responsible for nonperformance); 33 U. S. C. § 1365(a) (authoriz-
ing a suit against “any person” who is alleged to be in violation of relevant
water pollution laws). Similarly the duty imposed by the Act—to “nego-
tiate . . . in good faith to enter into” a compact with another sovereign—
stands distinct in that it is not of the sort likely to be performed by an
individual state executive officer or even a group of officers. Cf. State ex
rel. Stephan v. Finney, 836 P. 2d 1169, 251 Kan. 559 (1992) (Governor of
Kansas may negotiate but may not enter into compact without grant of
power from legislature).
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that is significantly more limited than would be the liability
imposed upon the state officer under Ex parte Young
strongly indicates that Congress had no wish to create the
latter under §2710(d)(3). Nor are we free to rewrite the
statutory scheme in order to approximate what we think
Congress might have wanted had it known that §2710(d)(7)
was beyond its authority. If that effort is to be made, it
should be made by Congress, and not by the federal courts.
We hold that Ex parte Young is inapplicable to petitioner’s
suit against the Governor of Florida, and therefore that suit
is barred by the Eleventh Amendment and must be dis-
missed for a lack of jurisdiction.

IV

The Eleventh Amendment prohibits Congress from mak-
ing the State of Florida capable of being sued in federal
court. The narrow exception to the Eleventh Amendment
provided by the Ex parte Young doctrine cannot be used
to enforce §2710(d)(3) because Congress enacted a remedial
scheme, §2710(d)(7), specifically designed for the enforce-
ment of that right. The Eleventh Circuit’s dismissal of
petitioner’s suit is hereby affirmed.!®

It is so ordered.

JUSTICE STEVENS, dissenting.

This case is about power—the power of the Congress of
the United States to create a private federal cause of action
against a State, or its Governor, for the violation of a federal
right. In Chisholm v. Georgia, 2 Dall. 419 (1793), the entire
Court—including Justice Iredell whose dissent provided the
blueprint for the Eleventh Amendment—assumed that Con-
gress had such power. In Hans v. Louisiana, 134 U.S. 1
(1890)—a case the Court purports to follow today—the Court

8We do not here consider, and express no opinion upon, that portion of
the decision below that provides a substitute remedy for a tribe bringing
suit. See 11 F. 3d, at 1029.
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again assumed that Congress had such power. In Flitz-
patrick v. Bitzer, 427 U. S. 445 (1976), and Pennsylvania v.
Union Gas Co., 491 U.S. 1, 24 (1989) (STEVENS, J., concur-
ring), the Court squarely held that Congress has such power.
In a series of cases beginning with Atascadero State Hos-
pital v. Scanlon, 473 U. S. 234, 238-239 (1985), the Court
formulated a special “clear statement rule” to determine
whether specific Acts of Congress contained an effective ex-
ercise of that power. Nevertheless, in a sharp break with
the past, today the Court holds that with the narrow and
illogical exception of statutes enacted pursuant to the En-
forcement Clause of the Fourteenth Amendment, Congress
has no such power.

The importance of the majority’s decision to overrule the
Court’s holding in Pennsylvania v. Union Gas Co. cannot be
overstated. The majority’s opinion does not simply pre-
clude Congress from establishing the rather curious statu-
tory scheme under which Indian tribes may seek the aid of
a federal court to secure a State’s good-faith negotiations
over gaming regulations. Rather, it prevents Congress
from providing a federal forum for a broad range of actions
against States, from those sounding in copyright and patent
law, to those concerning bankruptey, environmental law, and
the regulation of our vast national economy.!

1See, e. g., Pennsylvania v. Union Gas Co., 491 U. S. 1 (1989) (holding
that a federal court may order a State to pay cleanup costs pursuant to
the Comprehensive Environmental Response, Compensation, and Liability
Act of 1980); In re Merchants Grain, Inc., 59 F. 3d 630 (CA7 1995) (holding
that the Eleventh Amendment does not bar a bankruptcy court from issu-
ing a money judgment against a State under the Bankruptcy Code); Cha-
vez V. Arte Publico Press, 59 F. 3d 539 (CA5 1995) (holding that a state
university could be sued in federal court for infringing an author’s copy-
right). The conclusion that suits against States may not be brought in
federal court is also incompatible with our cases concluding that state enti-
ties may be sued for antitrust violations. See, e. g., Goldfarb v. Virginia
State Bar, 421 U. S. 773, 791-792 (1975).

As federal courts have exclusive jurisdiction over cases arising under
these federal laws, the majority’s conclusion that the Eleventh Amend-
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There may be room for debate over whether, in light of
the Eleventh Amendment, Congress has the power to ensure
that such a cause of action may be enforced in federal court
by a citizen of another State or a foreign citizen. There can
be no serious debate, however, over whether Congress has
the power to ensure that such a cause of action may be
brought by a citizen of the State being sued. Congress’ au-
thority in that regard is clear.

As JUSTICE SOUTER has convincingly demonstrated, the
Court’s contrary conclusion is profoundly misguided. De-
spite the thoroughness of his analysis, supported by sound
reason, history, precedent, and strikingly uniform scholarly
commentary, the shocking character of the majority’s affront
to a coequal branch of our Government merits additional
comment.

I

For the purpose of deciding this case, I can readily assume
that Justice Iredell’s dissent in Chisholm v. Georgia, 2 Dall.,
at 429-450, and the Court’s opinion in Hans v. Louisiana,
134 U. S. 1 (1890), correctly stated the law that should gov-
ern our decision today. As I shall explain, both of those
opinions relied on an interpretation of an Act of Congress
rather than a want of congressional power to authorize a suit
against the State.

In concluding that the federal courts could not entertain
Chisholm’s action against the State of Georgia, Justice Ire-
dell relied on the text of the Judiciary Act of 1789, not the
State’s assertion that Article III did not extend the judicial
power to suits against unconsenting States. Justice Iredell
argued that, under Article I1I, federal courts possessed only

ment shields States from being sued under them in federal court suggests
that persons harmed by state violations of federal copyright, bankruptcy,
and antitrust laws have no remedy. See Harris & Kenny, Eleventh
Amendment Jurisprudence After Atascadero: The Coming Clash With An-
titrust, Copyright, and Other Causes of Action Over Which the Federal
Courts Have Exclusive Jurisdiction, 37 Emory L. J. 645 (1988).
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such jurisdiction as Congress had provided, and that the Ju-
diciary Act expressly limited federal-court jurisdiction to
that which could be exercised in accordance with “‘the prin-
ciples and usages of law.”” Chisholm v. Georgia, 2 Dall., at
434 (quoting § 14 of the Judiciary Act of 1789). He reasoned
that the inclusion of this phrase constituted a command
to the federal courts to construe their jurisdiction in light
of the prevailing common law, a background legal regime
that he believed incorporated the doctrine of sovereign im-
munity. Chisholm v. Georgia, 2 Dall., at 434-436 (dissent-
ing opinion).?

Because Justice Iredell believed that the expansive text
of Article III did not prevent Congress from imposing this
common-law limitation on federal-court jurisdiction, he con-
cluded that judges had no authority to entertain a suit
against an unconsenting State.> At the same time, although
he acknowledged that the Constitution might allow Congress
to extend federal-court jurisdiction to such an action, he con-
cluded that the terms of the Judiciary Act of 1789 plainly had
not done so.

“[Congress’] direction, I apprehend, we cannot super-
sede, because it may appear to us not sufficiently exten-
sive. If it be not, we must wait till other remedies are
provided by the same authority. From this it is plain
that the Legislature did not chuse to leave to our own

2Because Justice Iredell read the Judiciary Act of 1789 to have incorpo-
rated the common law, he did not even conclude that Congress would have
to make a clear statement in order to override the common law’s recogni-
tion of sovereign immunity.

3 Actually, he limited his conclusion to the narrower question whether
an action of assumpsit would lie against a State, which he distinguished
from the more general question whether a State can ever be sued. Chis-
holm v. Georgia, 2 Dall. 419, 430 (1793). He did so because he recognized
“that in England, certain judicial proceedings not inconsistent with the
sovereignty, may take place against the Crown, but that an action of as-
sumpsit will not lie,” and because he had “often found a great deal of
confusion to arise from taking too large a view at once.” Ibid.
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discretion the path to justice, but has prescribed one of
its own. In doing so, it has, I think, wisely, referred us
to principles and usages of law already well known, and
by their precision calculated to guard against that inno-
vating spirit of Courts of Justice, which the Attorney-
General in another case reprobated with so much
warmth, and with whose sentiments in that particular,
I most cordially join.” Id., at 434 (emphasis added).

For Justice Iredell then, it was enough to assume that Ar-
ticle I1I permitted Congress to impose sovereign immunity
as a jurisdictional limitation; he did not proceed to resolve
the further question whether the Constitution went so far as
to prevent Congress from withdrawing a State’s immunity.*
Thus, it would be ironic to construe the Chisholm dissent as
precedent for the conclusion that Article III limits Congress’
power to determine the scope of a State’s sovereign immu-
nity in federal court.

The precise holding in Chisholm is difficult to state be-
cause each of the Justices in the majority wrote his own
opinion. They seem to have held, however, not that the
Judiciary Act of 1789 precluded the defense of sovereign
immunity, but that Article III of the Constitution itself
required the Supreme Court to entertain original actions

4In two sentences at the end of his lengthy opinion, Justice Iredell
stated that his then-present view was that the Constitution would not
permit a “compulsive suit against a State for the recovery of money.” Id.,
at 449. In light of Justice Iredell’s express statement that the only ques-
tion before the Court was the propriety of an individual’s action for as-
sumpsit against a State, an action which, of course, results in a money
judgment, see n. 2, supra, this dicta should not be understood to state
the general view that the Constitution bars all suits against unconsenting
States. Moreover, even as to the limited question whether the Constitu-
tion permits actions for money judgments, Justice Iredell took pains to
reserve ultimate judgment. Chisholm v. Georgia, 2 Dall., at 449. Thus,
nothing in Justice Iredell’s two sentences of dicta provides a basis for
concluding that Congress lacks the power to authorize the suit for the
nonmonetary relief at issue here.
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against unconsenting States.” I agree with Justice Iredell
that such a construction of Article III is incorrect; that Arti-
cle should not then have been construed, and should not now
be construed, to prevent Congress from granting States a
sovereign immunity defense in such cases.® That reading of
Article III, however, explains why the majority’s holding in
Chisholm could not have been reversed by a simple statu-
tory amendment adopting Justice Iredell’s interpretation of
the Judiciary Act of 1789. There is a special irony in the
fact that the error committed by the Chisholm majority was
its decision that this Court, rather than Congress, should
define the scope of the sovereign immunity defense. That,
of course, is precisely the same error the Court commits
today.

In light of the nature of the disagreement between Justice
Iredell and his colleagues, Chisholm’s holding could have
been overturned by simply amending the Constitution to re-
store to Congress the authority to recognize the doctrine.
As it was, the plain text of the Eleventh Amendment would
seem to go further and to limit the judicial power itself in a
certain class of cases. In doing so, however, the Amend-

5In this respect, Chisholm v. Georgia should be understood to be of a
piece with the debate over judicial power famously joined in Martin v.
Hunter’s Lessee, 1 Wheat. 304, 337 (1816). There, too, the argument cen-
tered on whether Congress had the power to limit the seemingly expan-
sive jurisdictional grant that Article III had conferred, not on whether
Article III itself provided the relevant limitation.

5The contention that Article III withdrew Georgia’s sovereign immu-
nity had special force precisely because Chisholm involved an action prem-
ised on the Supreme Court’s original jurisdiction. While Article III
leaves it to Congress to establish the lower federal courts, and to make
exceptions to the Supreme Court’s appellate jurisdiction, it specifically
mandates that there be a Supreme Court and that it shall be vested with
original jurisdiction over those actions in which “a State shall be Party.”
Art. ITI, § 2. Inlight of that language, the Chisholm majority’s conclusion
that the Supreme Court had a constitutional obligation to take jurisdiction
of all suits against States was not implausible.



82 SEMINOLE TRIBE OF FLA. v. FLORIDA

STEVENS, J., dissenting

ment’s quite explicit text establishes only a partial bar to
a federal court’s power to entertain a suit against a State.”

Justice Brennan has persuasively explained that the Elev-
enth Amendment’s jurisdictional restriction is best under-
stood to apply only to suits premised on diversity jurisdic-
tion, see Atascadero State Hospital v. Scanlon, 473 U. S., at
247 (dissenting opinion), and JUSTICE SCALIA has agreed that
the plain text of the Amendment cannot be read to apply to
federal-question cases. See Pennsylvania v. Union Gas,
491 U. S., at 31 (dissenting opinion).® Whatever the precise
dimensions of the Amendment, its express terms plainly do
not apply to all suits brought against unconsenting States.’

"It should be remembered that at the time of Chisholm, there was a
general fear of what Justice Iredell termed the “innovating spirit” of the
Federal Judiciary. See, e. g., 3 A. Beveridge, The Life of John Marshall
19-30 (1919) (discussing the consternation that the federal courts’ creation
of common-law felonies engendered). Thus, there is good reason to be-
lieve that the reaction to Chisholm reflected the popular hostility to
the Federal Judiciary more than any desire to restrain the National
Legislature.

80f course, even if the Eleventh Amendment applies to federal-question
cases brought by a citizen of another State, its express terms pose no bar
to a federal court assuming jurisdiction in a federal-question case brought
by an in-state plaintiff pursuant to Congress’ express authorization. As
that is precisely the posture of the suit before us, and as it was also pre-
cisely the posture of the suit at issue in Pennsylvania v. Union Gas, there
is no need to decide here whether Congress would be barred from author-
izing out-of-state plaintiffs to enforce federal rights against States in fed-
eral court. In fact, Justice Brennan left open that question in his dissent
in Atascadero State Hospital v. Scanlon, 473 U. S. 234, 288, n. 41 (1985).
“When the Court is prepared to embark on a defensible interpretation of
the Eleventh Amendment consistent with its history and purposes, the
question whether the Amendment bars federal-question or admiralty suits
by a noncitizen or alien against a State would be open.” Ibid.

9 Under the “plain text” of the Eleventh Amendment, I note that there
would appear to be no more basis for the conclusion that States may
consent to federal-court jurisdiction in actions brought by out-of-state or
foreign citizens than there would be for the view that States should be
permitted to consent to the jurisdiction of a federal court in a case that
poses no federal question. See, e. g., Owen Equipment & Erection Co. v.
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The question thus becomes whether the relatively modest
jurisdictional bar that the Eleventh Amendment imposes
should be understood to reveal that a more general jurisdic-
tional bar implicitly inheres in Article III.

The language of Article III certainly gives no indication
that such an implicit bar exists. That provision’s text spe-
cifically provides for federal-court jurisdiction over all cases
arising under federal law. Moreover, as I have explained,
Justice Iredell’s dissent argued that it was the Judiciary Act
of 1789, not Article III, that prevented the federal courts
from entertaining Chisholm’s diversity action against Geor-
gia. Therefore, Justice Iredell’s analysis at least suggests
that it was by no means a fixed view at the time of the found-
ing that Article III prevented Congress from rendering
States suable in federal court by their own citizens. In sum,
little more than speculation justifies the conclusion that the
Eleventh Amendment’s express but partial limitation on the
scope of Article I1I reveals that an implicit but more general
one was already in place.

II

The majority appears to acknowledge that one cannot de-
duce from either the text of Article III or the plain terms of

Kroger, 437 U. S. 365, 377, n. 21 (1978); Sosna v. Iowa, 419 U. S. 393, 398
(1975); California v. LaRue, 409 U. S. 109, 112-113, n. 3 (1972); American
Fire & Casualty Co. v. Finn, 341 U. S. 6, 17-18, and n. 17 (1951); Mitchell
v. Mawrer, 293 U. S. 237, 244 (1934); Jackson v. Ashton, 8 Pet. 148, 149
(1834). We have, however, construed the Amendment, despite its text, to
apply only to unconsenting States. See, e. g., Clark v. Barnard, 108 U. S.
436, 447 (1883). In so doing, we of course left it for Congress to determine
whether federal courts should entertain any claim against a State in fed-
eral court. A departure from the text to expand the class of plaintiffs to
whom the Eleventh Amendment’s bar applies would, however, limit Con-
gress’ authority to exercise its considered judgment as to the propriety of
federal-court jurisdiction. The absence of a textual warrant for imposing
such a broad limitation on the legislative branch counsels against this
Court extratextually imposing one.
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the Eleventh Amendment that the judicial power does not
extend to a congressionally created cause of action against a
State brought by one of that State’s citizens. Nevertheless,
the majority asserts that precedent compels that same con-
clusion. I disagree. The majority relies first on our deci-
sion in Hans v. Louisiana, 134 U. S. 1 (1890), which involved
a suit by a citizen of Louisiana against that State for a
claimed violation of the Contracts Clause. The majority
suggests that by dismissing the suit, Hans effectively held
that federal courts have no power to hear federal-question
suits brought by same-state plaintiffs.

Hans does not hold, however, that the Eleventh Amend-
ment, or any other constitutional provision, precludes federal
courts from entertaining actions brought by citizens against
their own States in the face of contrary congressional direc-
tion. As I have explained before, see Pennsylvania v.
Union Gas Co., 491 U. S., at 25-26 (STEVENS, J., concurring),
and as JUSTICE SOUTER effectively demonstrates, Hans in-
stead reflects, at the most, this Court’s conclusion that, as a
matter of federal common law, federal courts should decline
to entertain suits against unconsenting States. Because
Hans did not announce a constitutionally mandated jurisdic-
tional bar, one need not overrule Hans, or even question its
reasoning, in order to conclude that Congress may direct the
federal courts to reject sovereign immunity in those suits
not mentioned by the Eleventh Amendment. Instead, one
need only follow it.

Justice Bradley’s somewhat cryptic opinion for the Court
in Hans relied expressly on the reasoning of Justice Iredell’s
dissent in Chisholm, which, of course, was premised on the
view that the doctrine of state sovereign immunity was a
common-law rule that Congress had directed federal courts
to respect, not a constitutional immunity that Congress was
powerless to displace. For that reason, Justice Bradley ex-
plained that the State’s immunity from suit by one of its own
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citizens was based not on a constitutional rule but rather on
the fact that Congress had not, by legislation, attempted to
overcome the common-law presumption of sovereign immu-
nity. His analysis so clearly supports the position rejected
by the majority today that it is worth quoting at length.

“But besides the presumption that no anomalous and
unheard of proceedings or suits were intended to be
raised up by the Constitution—anomalous and unheard
of when the Constitution was adopted—an additional
reason why the jurisdiction claimed for the Circuit
Court does not exist, is the language of the act of Con-
gress by which its jurisdiction is conferred. The words
are these: ‘The circuit courts of the United States shall
have original cognizance, concurrent with the courts of
the several States, of all suits of a civil nature at com-
mon law or in equity, . . . arising under the Constitution
or laws of the United States, or treaties,” etc.—‘Concur-
rent with the courts of the several States.” Does not
this qualification show that Congress, in legislating to
carry the Constitution into effect, did not intend to in-
vest its courts with any new and strange jurisdictions?
The state courts have no power to entertain suits by
individuals against a State without its consent. Then
how does the Circuit Court, having only concurrent ju-
risdiction, acquire any such power? It is true that the
same qualification existed in the judiciary act of 1789,
which was before the court in Chisholm v. Georgia, and
the majority of the court did not think that it was suffi-
cient to limit the jurisdiction of the Circuit Court. Jus-
tice Iredell thought differently. In view of the manner
in which that decision was received by the country, the
adoption of the Eleventh Amendment, the light of his-
tory and the reason of the thing, we think we are at
liberty to prefer Justice Iredell’s views in this regard.”
Hans v. Louisiana, 134 U. S., at 18-19.
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As this passage demonstrates, Hans itself looked to see
whether Congress had displaced the presumption that sover-
eign immunity obtains. Although the opinion did go to
great lengths to establish the quite uncontroversial historical
proposition that unconsenting States generally were not sub-
ject to suit, that entire discussion preceded the opinion’s
statutory analysis. See id., at 10-18. Thus, the opinion’s
thorough historical investigation served only to establish a
presumption against jurisdiction that Congress must over-
come, not an inviolable jurisdictional restriction that inheres
in the Constitution itself.

Indeed, the very fact that the Court characterized the doc-
trine of sovereign immunity as a “presumption” confirms its
assumption that it could be displaced. The Hans Court’s
inquiry into congressional intent would have been wholly in-
appropriate if it had believed that the doctrine of sovereign
immunity was a constitutionally inviolable jurisdictional
limitation. Thus, Hans provides no basis for the majority’s
conclusion that Congress is powerless to make States suable
in cases not mentioned by the text of the Eleventh Amend-
ment. Instead, Hans provides affirmative support for the
view that Congress may create federal-court jurisdiction
over private causes of action against unconsenting States
brought by their own citizens.

It is true that the underlying jurisdictional statute in-
volved in this case, 28 U. S. C. §1331, does not itself purport
to direct federal courts to ignore a State’s sovereign immu-
nity any more than did the underlying jurisdictional statute
discussed in Hans, the Judiciary Act of 1875. However, un-
like in Hans, in this case Congress has, by virtue of the In-
dian Gaming Regulatory Act, affirmatively manifested its in-
tention to “invest its courts with” jurisdiction beyond the
limits set forth in the general jurisdictional statute. 134
U.S., at 18. By contrast, because Hans involved only an
implied cause of action based directly on the Constitution,
the Judiciary Act of 1875 constituted the sole indication as
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to whether Congress intended federal-court jurisdiction to
extend to a suit against an unconsenting State.!”

Given the nature of the cause of action involved in Hans,
as well as the terms of the underlying jurisdictional statute,
the Court’s decision to apply the common-law doctrine of
sovereign immunity in that case clearly should not control
the outcome here. The reasons that may support a federal
court’s hesitancy to construe a judicially crafted constitu-
tional remedy narrowly out of respect for a State’s sover-
eignty do not bear on whether Congress may preclude a
State’s invocation of such a defense when it expressly estab-
lishes a federal remedy for the violation of a federal right.

No one has ever suggested that Congress would be power-
less to displace the other common-law immunity doctrines
that this Court has recognized as appropriate defenses to
certain federal claims such as the judicially fashioned rem-
edy in Bivens v. Six Unknown Fed. Narcotics Agents, 403

10Tn his dissent in Pennsylvania v. Union Gas Co., 491 U. S., at 36-37,
JUSTICE SCALIA contended that the existence of the Judiciary Act of 1875
at the time of Hans requires one to accept the “gossamer distinction be-
tween cases in which Congress has assertedly sought to eliminate state
sovereign immunity pursuant to its powers to create and organize courts,
and cases in which it has assertedly sought to do so pursuant to some of
its other powers,” in order to conclude that, in spite of Hans, Congress
may authorize federal courts to hear a suit against an unconsenting State.
I rely on no such “gossamer distinction” here.

Congress has the authority to withdraw sovereign immunity in cases
not covered by the Eleventh Amendment under all of its various powers.
Nothing in Hans is to the contrary. As the passage quoted above demon-
strates, Hans merely concluded that Congress, in enacting the Judiciary
Act of 1875, did not manifest a desire to withdraw state sovereign immu-
nity with sufficient clarity to overcome the countervailing presumption.
Therefore, I rely only on the distinction between a statute that clearly
directs federal courts to entertain suits against States, such as the one
before us here, and a statute that does not, such as the Judiciary Act of
1875. In light of our repeated application of a clear-statement rule in
Eleventh Amendment cases, from Hans onward, I would be surprised to
learn that such a distinction is too thin to be acceptable.
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U.S. 388 (1971). See Maitchell v. Forsyth, 472 U.S. 511
(1985); Harlow v. Fitzgerald, 457 U. S. 800 (1982). Similarly,
our cases recognizing qualified officer immunity in 42 U. S. C.
§1983 actions rest on the conclusion that, in passing that
statute, Congress did not intend to displace the common-law
immunity that officers would have retained under suits
premised solely on the general jurisdictional statute. See
Tower v. Glover, 467 U. S. 914, 920 (1984). For that reason,
the federal common law of officer immunity that Congress
meant to incorporate, not a contrary state immunity, applies
in §1983 cases. See Martinez v. California, 444 U. S. 277,
284 (1980). There is no reason why Congress’ undoubted
power to displace those common-law immunities should be
either greater or lesser than its power to displace the
common-law sovereign immunity defense.

Some of our precedents do state that the sovereign immu-
nity doctrine rests on fundamental constitutional “postu-
lates” and partakes of jurisdictional aspects rooted in Article
III. See ante, at 67-70. Most notably, that reasoning
underlies this Court’s holding in Principality of Monaco v.
Mississippi, 292 U. S. 313 (1934).

Monaco is a most inapt precedent for the majority’s hold-
ing today. That case barred a foreign sovereign from suing
a State in an equitable state-law action to recover payments
due on state bonds. It did not, however, involve a claim
based on federal law. Instead, the case concerned a purely
state-law question to which the State had interposed a fed-
eral defense. Id., at 317. Thus, Monaco reveals little about
the power of Congress to create a private federal cause of
action to remedy a State’s violation of federal law.

Moreover, although Monaco attributes a quasi-
constitutional status to sovereign immunity, even in cases
not covered by the Eleventh Amendment’s plain text, that
characterization does not constitute precedent for the propo-
sition that Congress is powerless to displace a State’s immu-
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nity. Our abstention doctrines have roots in both the Tenth
Amendment and Article III, and thus may be said to rest
on constitutional “postulates” or to partake of jurisdictional
aspects. Yet it has not been thought that the Constitution
would prohibit Congress from barring federal courts from
abstaining. The majority offers no reason for making the
federal common-law rule of sovereign immunity less suscep-
tible to congressional displacement than any other quasi-
jurisdictional common-law rule.

In this regard, I note that Monaco itself analogized sover-
eign immunity to the prudential doctrine that “controver-
sies” identified in Article IIT must be “justiciable” in order to
be heard by federal courts. Id., at 329. The justiciability
doctrine is a prudential rather than a jurisdictional one, and
thus Congress’ clearly expressed intention to create federal
jurisdiction over a particular Article III controversy nec-
essarily strips federal courts of the authority to decline ju-
risdiction on justiciability grounds. See Allen v. Wright,
468 U.S. 737, 791 (1984) (STEVENS, J., dissenting); Flast
v. Cohen, 392 U.S. 83, 100-101 (1968). For that reason,
Monaco, by its own terms, fails to resolve the question be-
fore us."!

More generally, it is quite startling to learn that the rea-
soning of Hans and Monaco (even assuming that it did not
undermine the majority’s view) should have a stare decisis
effect on the question whether Congress possesses the au-
thority to provide a federal forum for the vindication of a
federal right by a citizen against its own State. In light of
the Court’s development of a “clear-statement” line of juris-

Tndeed, to the extent the reasoning of Monaco was premised on the
ground that a contrary ruling might permit foreign governments and
States indirectly to frustrate Congress’ treaty power, 292 U. S., at 331, the
opinion suggests that its outcome would have been quite different had
Congress expressly authorized suits by foreign governments against indi-
vidual States as part of its administration of foreign policy.
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prudence, see, e.g., Atascadero State Hospital v. Scanlon,
473 U. S., at 238-239; Hoffman v. Connecticut Dept. of In-
come Maintenance, 492 U. S. 96 (1989), I would have thought
that Hans and Monaco had at least left open the question
whether Congress could permit the suit we consider here.
Our clear-statement cases would have been all but unintelli-
gible if Hans and Monaco had already established that Con-
gress lacked the constitutional power to make States suable
in federal court by individuals no matter how clear its inten-
tion to do so.'?

Finally, the particular nature of the federal question in-
volved in Hans renders the majority’s reliance upon its rule
even less defensible. Hans deduced its rebuttable presump-
tion in favor of sovereign immunity largely on the basis of
its extensive analysis of cases holding that the sovereign
could not be forced to make good on its debts via a private
suit. See Louisiana v. Jumel, 107 U. S. 711 (1883); Hagood
v. Southern, 117 U. S. 52 (1886); In re Ayers, 123 U. S. 443
(1887). Because Hans, like these other cases, involved a suit
that attempted to make a State honor its debt, its holding
need not be read to stand even for the relatively limited
proposition that there is a presumption in favor of sovereign
immunity in all federal-question cases.!®

12 Moreover, they would have most unnecessarily burdened Congress.
For example, after deciding that Congress had not made sufficiently ex-
plicit its intention to withdraw the state sovereign immunity defense in
certain bankruptey actions, see Hoffman v. Connecticut Dept. of Income
Maintenance, 392 U. S. 96 (1989), Congress understandably concluded that
it could correct the confusion by amending the relevant statute to make
its intentions to override such a defense unmistakably clear. See In re
Merchants Grain, Inc., 59 F. 3d 630 (CA7T 1995). Congress will no doubt
be surprised to learn that its exercise in legislative clarification, which
it undertook for our benefit, was for naught because the Constitution
makes it so.

13 Significantly, Chief Justice Marshall understood the Eleventh Amend-
ment’s bar to have been designed primarily to protect States from being
sued for their debts. See Cohens v. Virginia, 6 Wheat. 264, 406 (1821).



Cite as: 517 U. S. 44 (1996) 91

STEVENS, J., dissenting

In Hans, the plaintiff asserted a Contracts Clause claim
against his State and thus asserted a federal right. To show
that Louisiana had impaired its federal obligation, however,
Hans first had to demonstrate that the State had entered
into an enforceable contract as a matter of state law. That
Hans chose to bring his claim in federal court as a Contract
Clause action could not change the fact that he was, at bot-
tom, seeking to enforce a contract with the State. See
Burnham, Taming the Eleventh Amendment Without Over-
ruling Hans v. Louisiana, 40 Case W. Res. L. Rev. 931
(1990).

Because Hans’ claimed federal right did not arise inde-
pendently of state law, sovereign immunity was relevant to
the threshold state-law question of whether a valid contract
existed.’* Hans expressly pointed out, however, that an in-
dividual who could show that he had an enforceable contract
under state law would not be barred from bringing suit in
federal court to prevent the State from impairing it.

“To avoid misapprehension it may be proper to add
that, although the obligations of a State rest for their
performance upon its honor and good faith, and cannot
be made the subject of judicial cognizance unless the
State consents to be sued, or comes itself into court; yet
where property or rights are enjoyed under a grant or
contract made by a State, they cannot wantonly be in-
vaded. Whilst the State cannot be compelled by suit to
perform its contracts, any attempt on its part to violate
property or rights acquired under its contracts, may be

14 Significantly, many of the cases decided after Hans in which this Court
has recognized state sovereign immunity involved claims premised on the
breach of rights that were rooted in state law. See Ford Motor Co. v.
Department of Treasury of Ind., 323 U. S. 459 (1945); Great Northern Life
Ins. Co. v. Read, 322 U. S. 47 (1944); Smith v. Reeves, 178 U. S. 436 (1900).
In such cases, the Court’s application of the state-law immunity appears
simply to foreshadow (or follow) the rule of Erie R. Co. v. Tompkins, 304
U. S. 64 (1938), not to demark the limits of Article III.
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judicially resisted; and any law impairing the obligation
of contracts under which such property or rights are
held is void and powerless to affect their enjoyment.”
Hans v. Louisiana, 134 U. S., at 20-21.

That conclusion casts doubt on the absolutist view that
Hans definitively establishes that Article III prohibits fed-
eral courts from entertaining federal-question suits brought
against States by their own citizens. At the very least,
Hans suggests that such suits may be brought to enjoin
States from impairing existing contractual obligations.

The view that the rule of Hans is more substantive than
jurisdictional comports with Hamilton’s famous discussion of
sovereign immunity in The Federalist Papers. Hamilton of-
fered his view that the federal judicial power would not ex-
tend to suits against unconsenting States only in the context
of his contention that no contract with a State could be en-
forceable against the State’s desire. He did not argue that
a State’s immunity from suit in federal court would be
absolute.

“[Tlhere is no color to pretend that the State govern-
ments would, by the adoption of [the plan of convention],
be divested of the privilege of paying their own debts in
their own way, free from every constraint but that which
flows from the obligations of good faith. The contracts
between a nation and individuals are only binding on the
conscience of the sovereign, and have no pretensions to
a compulsive force. They confer no right of action inde-
pendent of the sovereign will.” The Federalist No. 81,
p- 488 (C. Rossiter ed. 1961).

Here, of course, no question of a State’s contractual obliga-
tions is presented. The Seminole Tribe’s only claim is that
the State of Florida has failed to fulfill a duty to negotiate
that federal statutory law alone imposes. Neither the Fed-
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eralist Papers, nor Hans, provides support for the view that
such a claim may not be heard in federal court.

III

In reaching my conclusion that the Constitution does not
prevent Congress from making the State of Florida suable
in federal court for violating one of its statutes, I emphasize
that I agree with the majority that in all cases to which the
judicial power does not extend—either because they are not
within any category defined in Article III or because they
are within the category withdrawn from Article III by the
Eleventh Amendment—Congress lacks the power to confer
jurisdiction on the federal courts. As I have previously in-
sisted: “A statute cannot amend the Constitution.” Penn-
sylvania v. Union Gas Co., 491 U. S., at 24.

It was, therefore, misleading for the Court in Fitzpatrick
v. Bitzer, 427 U. S. 445 (1976), to imply that §5 of the Four-
teenth Amendment authorized Congress to confer jurisdic-
tion over cases that had been withdrawn from Article III
by the Eleventh Amendment. Because that action had been
brought by Connecticut citizens against officials of the State
of Connecticut, jurisdiction was not precluded by the Elev-
enth Amendment. As Justice Brennan pointed out in his
concurrence, the congressional authority to enact the provi-
sions at issue in the case was found in the Commerce Clause
and provided a sufficient basis for refusing to allow the State
to “avail itself of the nonconstitutional but ancient doctrine
of sovereign immunity.” Id., at 457 (opinion concurring in
judgment).

In confronting the question whether a federal grant of ju-
risdiction is within the scope of Article III, as limited by the
Eleventh Amendment, I see no reason to distinguish among
statutes enacted pursuant to the power granted to Congress
to regulate commerce among the several States, and with
the Indian tribes, Art. I, §8, cl. 3, the power to establish
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uniform laws on the subject of bankruptcy, Art. I, §8, cl. 4,
the power to promote the progress of science and the arts
by granting exclusive rights to authors and inventors, Art.
I, §8, cl. 8, the power to enforce the provisions of the Four-
teenth Amendment, §5, or indeed any other provision of the
Constitution. There is no language anywhere in the consti-
tutional text that authorizes Congress to expand the borders
of Article IIT jurisdiction or to limit the coverage of the
Eleventh Amendment.

The Court’s holdings in Fitzpatrick v. Bitzer, 427 U. S. 445
(1976), and Pennsylvania v. Union Gas Co., 491 U.S. 1
(1989), do unquestionably establish, however, that Congress
has the power to deny the States and their officials the right
to rely on the nonconstitutional defense of sovereign immu-
nity in an action brought by one of their own citizens. As
the opinions in the latter case demonstrate, there can be le-
gitimate disagreement about whether Congress intended a
particular statute to authorize litigation against a State.
Nevertheless, the Court there squarely held that the Com-
merce Clause was an adequate source of authority for such
a private remedy. In a rather novel rejection of the doc-
trine of stare decisis, the Court today demeans that holding
by repeatedly describing it as a “plurality decision” because
Justice White did not deem it necessary to set forth the rea-
sons for his vote. As JUSTICE SOUTER’s opinion today dem-
onstrates, the arguments in support of Justice White’s posi-
tion are so patent and so powerful that his actual vote should
be accorded full respect. Indeed, far more significant than
the “plurality” character of the three opinions supporting the
holding in Union Gas is the fact that the issue confronted
today has been squarely addressed by a total of 13 Justices,
8 of whom cast their votes with the so-called “plurality.”®

151t is significant that JUSTICE SOUTER’s opinion makes it perfectly
clear that JUSTICE GINSBURG, JUSTICE BREYER, and he did not consider
it necessary to rely on the holding in Union Gas to support their conclu-
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The fundamental error that continues to lead the Court
astray is its failure to acknowledge that its modern embodi-
ment of the ancient doctrine of sovereign immunity “has ab-
solutely nothing to do with the limit on judicial power con-
tained in the Eleventh Amendment.” Id., at 25 (STEVENS,
J., concurring). It rests rather on concerns of federalism
and comity that merit respect but are nevertheless, in cases
such as the one before us, subordinate to the plenary power
of Congress.

Iv

As I noted above, for the purpose of deciding this case, it
is not necessary to question the wisdom of the Court’s deci-
sion in Hans v. Louisiana. Given the absence of precedent
for the Court’s dramatic application of the sovereign immu-
nity doctrine today, it is nevertheless appropriate to identify
the questionable heritage of the doctrine and to suggest that
there are valid reasons for limiting, or even rejecting that
doctrine altogether, rather than expanding it.

Except insofar as it has been incorporated into the text of
the Eleventh Amendment, the doctrine is entirely the prod-
uct of judge-made law. Three features of its English ances-
try make it particularly unsuitable for incorporation into the
law of this democratic Nation.

First, the assumption that it could be supported by a belief
that “the King can do no wrong” has always been absurd;
the bloody path trod by English monarchs both before and
after they reached the throne demonstrated the fictional
character of any such assumption. Even if the fiction had
been acceptable in Britain, the recitation in the Declaration
of Independence of the wrongs committed by George III
made that proposition unacceptable on this side of the
Atlantic.

sion. I find today’s decision particularly unfortunate because of its failure
to advance an acceptable reason for refusing to adhere to a precedent upon
which the Congress, as well as the courts, should be entitled to rely.
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Second, centuries ago the belief that the monarch served
by divine right made it appropriate to assume that redress
for wrongs committed by the sovereign should be the exclu-
sive province of still higher authority.'® While such a justi-
fication for a rule that immunized the sovereign from suit in
a secular tribunal might have been acceptable in a jurisdie-
tion where a particular faith is endorsed by the government,
it should give rise to skepticism concerning the legitimacy
of comparable rules in a society where a constitutional wall
separates the State from the Church.

Third, in a society where noble birth can justify prefer-
ential treatment, it might have been unseemly to allow a
commoner to hale the monarch into court. Justice Wilson
explained how foreign such a justification is to this Nation’s
principles. See Chisholm v. Georgia, 2 Dall., at 455. More-
over, Chief Justice Marshall early on laid to rest the view
that the purpose of the Eleventh Amendment was to protect
a State’s dignity. Cohens v. Virginia, 6 Wheat. 264, 406-407
(1821). Its purpose, he explained, was far more practical.

“That its motive was not to maintain the sovereignty
of a State from the degradation supposed to attend a
compulsory appearance before the tribunal of the nation,
may be inferred from the terms of the amendment. . . .
We must ascribe the amendment, then, to some other
cause than the dignity of a State. There is no difficulty
in finding this cause. Those who were inhibited from
commencing a suit against a State, or from prosecuting
one which might be commenced before the adoption of
the amendment, were persons who might probably be
its creditors. There was not much reason to fear that
foreign or sister States would be creditors to any consid-
erable amount, and there was reason to retain the juris-

16See Stevens, Is Justice Irrelevant?, 87 Nw. U. L. Rev. 1121, 1124-
1125 (1993).
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diction of the Court in those cases, because it might be
essential to the preservation of peace.” Ibid.'”

Nevertheless, this Court later put forth the interest in
preventing “indignity” as the “very object and purpose of
the [Eleventh] Amendment.” In re Ayers, 123 U. S., at 505.
That, of course, is an “embarrassingly insufficient” rationale
for the rule. See Puerto Rico Aqueduct and Sewer Author-
ity v. Metcalf & Eddy, Inc., 506 U. S. 139, 151 (1993) (STE-
VENS, J., dissenting).

Moreover, I find unsatisfying Justice Holmes’ explanation
that “[a] sovereign is exempt from suit, not because of any
formal conception or obsolete theory, but on the logical and
practical ground that there can be no legal right as against
the authority that makes the law on which the right de-
pends.” Kawananakoa v. Polyblank, 205 U.S. 349, 353
(1907). As I have explained before, Justice Holmes’ justifi-
cation fails in at least two respects.

“First, it is nothing more than a restatement of the obvi-
ous proposition that a citizen may not sue the sovereign
unless the sovereign has violated the citizen’s legal
rights. It cannot explain application of the immunity
defense in cases like Chisholm, in which it is assumed
that the plaintiff’s rights have in fact been violated—
and those cases are, of course, the only ones in which
the immunity defense is needed. Second, Holmes’s
statement does not purport to explain why a general
grant of jurisdiction to federal courts should not be
treated as an adequate expression of the sovereign’s
consent to suits against itself as well as to suits against

"Interestingly, this passage demonstrates that the Court’s application
of a common-law sovereign immunity defense in Principality of Monaco
v. Mississippi, 292 U. S. 313 (1934), was quite probably justified. There a
foreign state sued a State as a substantial creditor, and thus implicated
the very purpose of the Eleventh Amendment.
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ordinary litigants.” Stevens, Is Justice Irrelevant?, 87
Nw. U. L. Rev. 1121, 1126 (1993).

In sum, as far as its common-law ancestry is concerned,
there is no better reason for the rule of sovereign immunity
“than that so it was laid down in the time of Henry IV.”
Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 469
(1897). That “reason” for the perpetuation of this ancient
doctrine certainly cannot justify the majority’s expansion of
it.

In this country the sovereignty of the individual States is
subordinate both to the citizenry of each State and to the
supreme law of the federal sovereign. For that reason, Jus-
tice Holmes’ explanation for a rule that allows a State to
avoid suit in its own courts does not even speak to the ques-
tion whether Congress should be able to authorize a federal
court to provide a private remedy for a State’s violation of
federal law. In my view, neither the majority’s opinion
today, nor any earlier opinion by any Member of the Court,
has identified any acceptable reason for concluding that the
absence of a State’s consent to be sued in federal court
should affect the power of Congress to authorize federal
courts to remedy violations of federal law by States or their
officials in actions not covered by the Eleventh Amendment’s
explicit text.!®

While I am persuaded that there is no justification for per-
manently enshrining the judge-made law of sovereign immu-
nity, I recognize that federalism concerns—and even the in-

18Because Hans v. Louisiana, 134 U. S. 1 (1890), was the first case in
which the Court held that a State could not be sued in federal court by
one of its citizens, this comment is of interest:

“It is not necessary that we should enter upon an examination of the
reason or the expediency of the rule which exempts a sovereign State
from prosecution in a court of justice at the suit of individuals. This is
fully discussed by writers on public law. It is enough for us to declare its
existence.” Id., at 21.

So it is today.
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terest in protecting the solvency of the States that was at
work in Chisholm and Hans—may well justify a grant of
immunity from federal litigation in certain classes of cases.
Such a grant, however, should be the product of a reasoned
decision by the policymaking branch of our Government.
For this Court to conclude that timeworn shibboleths iter-
ated and reiterated by judges should take precedence over
the deliberations of the Congress of the United States is
simply irresponsible.
v

Fortunately, and somewhat fortuitously, a jurisdictional
problem that is unmentioned by the Court may deprive its
opinion of precedential significance. The Indian Gaming
Regulatory Act establishes a unique set of procedures for
resolving the dispute between the Tribe and the State. If
each adversary adamantly adheres to its understanding of
the law, if the District Court determines that the State’s in-
flexibility constitutes a failure to negotiate in good faith, and
if the State thereafter continues to insist that it is acting
within its rights, the maximum sanction that the Court can
impose is an order that refers the controversy to a member
of the Executive Branch of the Government for resolution.
25 U.S. C. §2710(d)(7)(B). As the Court of Appeals inter-
preted the Act, this final disposition is available even though
the action against the State and its Governor may not be
maintained. 11 F. 3d 1016, 1029 (CA11 1994). (The Court
does not tell us whether it agrees or disagrees with that
disposition.) In my judgment, it is extremely doubtful that
the obviously dispensable involvement of the judiciary in the
intermediate stages of a procedure that begins and ends in
the Executive Branch is a proper exercise of judicial power.
See Gordon v. United States, 117 U. S. Appx. 697, 702-703
(1864) (opinion of Taney, C. J.); United States v. Ferreira, 13
How. 40, 48 (1852). It may well follow that the misguided
opinion of today’s majority has nothing more than an advi-
sory character. Whether or not that be so, the better rea-
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soning in JUSTICE SOUTER’s far wiser and far more scholarly
opinion will surely be the law one day.

For these reasons, as well as those set forth in JUSTICE
SOUTER’s opinion, I respectfully dissent.

JUSTICE SOUTER, with whom JUSTICE GINSBURG and
JUSTICE BREYER join, dissenting.

In holding the State of Florida immune to suit under the
Indian Gaming Regulatory Act, the Court today holds for
the first time since the founding of the Republic that Con-
gress has no authority to subject a State to the jurisdiction
of a federal court at the behest of an individual asserting
a federal right. Although the Court invokes the Eleventh
Amendment as authority for this proposition, the only sense
in which that amendment might be claimed as pertinent here
was tolerantly phrased by JUSTICE STEVENS in his concur-
ring opinion in Pennsylvania v. Union Gas Co., 491 U. S. 1,
23 (1989). There, he explained how it has come about that
we have two Eleventh Amendments, the one ratified in 1795,
the other (so-called) invented by the Court nearly a century
later in Hans v. Louistana, 134 U.S. 1 (1890). JUSTICE
STEVENS saw in that second Eleventh Amendment no bar to
the exercise of congressional authority under the Commerce
Clause in providing for suits on a federal question by individ-
uals against a State, and I can only say that after my own
canvass of the matter I believe he was entirely correct in
that view, for reasons given below. His position, of course,
was also the holding in Union Gas, which the Court now
overrules and repudiates.

The fault I find with the majority today is not in its deci-
sion to reexamine Union Gas, for the Court in that case
produced no majority for a single rationale supporting con-
gressional authority. Instead, I part company from the
Court because I am convinced that its decision is fundamen-
tally mistaken, and for that reason I respectfully dissent.
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I

It is useful to separate three questions: (1) whether the
States enjoyed sovereign immunity if sued in their own
courts in the period prior to ratification of the National Con-
stitution; (2) if so, whether after ratification the States were
entitled to claim some such immunity when sued in a federal
court exercising jurisdiction either because the suit was be-
tween a State and a nonstate litigant who was not its citizen,
or because the issue in the case raised a federal question;
and (3) whether any state sovereign immunity recognized in
federal court may be abrogated by Congress.

The answer to the first question is not clear, although some
of the Framers assumed that States did enjoy immunity in
their own courts. The second question was not debated at
the time of ratification, except as to citizen-state diversity
jurisdiction;® there was no unanimity, but in due course the
Court in Chisholm v. Georgia, 2 Dall. 419 (1793), answered
that a state defendant enjoyed no such immunity. As to
federal-question jurisdiction, state sovereign immunity
seems not to have been debated prior to ratification, the
silence probably showing a general understanding at the
time that the States would have no immunity in such cases.

The adoption of the Eleventh Amendment soon changed
the result in Chisholm, not by mentioning sovereign immu-
nity, but by eliminating citizen-state diversity jurisdiction
over cases with state defendants. I will explain why the

1The two Citizen-State Diversity Clauses provide as follows: “The judi-
cial Power shall extend . . . to Controversies . . . between a State and
Citizens of another State; . . . and between a State, or the Citizens thereof,
and foreign States, Citizens or Subjects.” U.S. Const., Art. ITI, §2. In
his opinion in Union Gas, JUSTICE STEVENS referred to these Clauses as
the “citizen-state” and “alien-state” Clauses, respectively, Pennsylvania
v. Union Gas Co., 491 U.S. 1, 24 (1989) (concurring opinion). I have
grouped the two as “Citizen-State Diversity Clauses” for ease in frequent
repetition here.
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Eleventh Amendment did not affect federal-question juris-
diction, a notion that needs to be understood for the light it
casts on the soundness of Hamns’s holding that States did
enjoy sovereign immunity in federal-question suits. The
Hans Court erroneously assumed that a State could plead
sovereign immunity against a noncitizen suing under
federal-question jurisdiction, and for that reason held that a
State must enjoy the same protection in a suit by one of its
citizens. The error of Hans’s reasoning is underscored by
its clear inconsistency with the Founders’ hostility to the im-
plicit reception of common-law doctrine as federal law, and
with the Founders’ conception of sovereign power as divided
between the States and the National Government for the
sake of very practical objectives.

The Court’s answer today to the third question is likewise
at odds with the Founders’ view that common law, when it
was received into the new American legal system, was al-
ways subject to legislative amendment. In ignoring the
reasons for this pervasive understanding at the time of the
ratification, and in holding that a nontextual common-law
rule limits a clear grant of congressional power under Article
I, the Court follows a course that has brought it to grief
before in our history, and promises to do so again.

Beyond this third question that elicits today’s holding,
there is one further issue. To reach the Court’s result, it
must not only hold the Hans doctrine to be outside the reach
of Congress, but must also displace the doctrine of Ex parte
Young, 209 U. S. 123 (1908), that an officer of the government
may be ordered prospectively to follow federal law, in cases
in which the government may not itself be sued directly.
None of its reasons for displacing Young’s jurisdictional doc-
trine withstand scrutiny.

A

The doctrine of sovereign immunity comprises two distinct
rules, which are not always separately recognized. The one
rule holds that the King or the Crown, as the font of law, is
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not bound by the law’s provisions; the other provides that
the King or Crown, as the font of justice, is not subject to
suit in its own courts. See, e. g., Jaffe, Suits Against Gov-
ernments and Officers: Sovereign Immunity, 77 Harv. L. Rev.
1, 3-4 (1963).2 The one rule limits the reach of substantive
law; the other, the jurisdiction of the courts. We are con-
cerned here only with the latter rule, which took its
common-law form in the high Middle Ages. “At least as
early as the thirteenth century, during the reign of Henry
IIT (1216-1272), it was recognized that the king could not be
sued in his own courts.” C. Jacobs, Eleventh Amendment
and Sovereign Immunity 5 (1972). See also 3 W. Blackstone,
Commentaries *244-*245; Jaffe, supra, at 2 (“By the time of
Bracton (1268) it was settled doctrine that the King could
not be sued eo nomine in his own courts”).

The significance of this doctrine in the nascent American
law is less clear, however, than its early development and
steady endurance in England might suggest. While some
colonial governments may have enjoyed some such immunity,
Jacobs, supra, at 6-7, the scope (and even the existence) of
this governmental immunity in pre-Revolutionary America
remains disputed. See Gibbons, The Eleventh Amendment
and State Sovereign Immunity: A Reinterpretation, 83
Colum. L. Rev. 1889, 1895-1899 (1983).

2The first of these notions rests on the ancient maxim that “the King can
do no wrong.” See, e. g., 1 W. Blackstone, Commentaries *244. Professor
Jaffe has argued this expression “originally meant precisely the contrary
to what it later came to mean,” that is, “ ‘it meant that the king must not,
was not allowed, not entitled, to do wrong.”” Jaffe, 77 Harv. L. Rev., at
4 (quoting L. Ehrlich, Proceedings Against the Crown (1216-1377), p. 42,
in 6 Oxford Studies in Social and Legal History (P. Vinogradoff ed. 1921),
p- 42); see also 1 Blackstone, supra, at *246 (interpreting the maxim to
mean that “the prerogative of the crown extends not to do any injury”).
In any event, it is clear that the idea of the sovereign, or any part of it,
being above the law in this sense has not survived in American law. See,
e. 9., Langford v. United States, 101 U. S. 341, 342-343 (1880); Nevada V.
Hall, 440 U. 8. 410, 415 (1979).
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Whatever the scope of sovereign immunity might have
been in the Colonies, however, or during the period of Con-
federation, the proposal to establish a National Government
under the Constitution drafted in 1787 presented a prospect
unknown to the common law prior to the American experi-
ence: the States would become parts of a system in which
sovereignty over even domestic matters would be divided or
parcelled out between the States and the Nation, the latter
to be invested with its own judicial power and the right to
prevail against the States whenever their respective sub-
stantive laws might be in conflict. With this prospect in
mind, the 1787 Constitution might have addressed state sov-
ereign immunity by eliminating whatever sovereign immu-
nity the States previously had, as to any matter subject to
federal law or jurisdiction; by recognizing an analogue to the
old immunity in the new context of federal jurisdiction, but
subject to abrogation as to any matter within that jurisdic-
tion; or by enshrining a doctrine of inviolable state sovereign
immunity in the text, thereby giving it constitutional protec-
tion in the new federal jurisdiction. See Field, The Elev-
enth Amendment and Other Sovereign Immunity Doctrines:
Part One, 126 U. Pa. L. Rev. 515, 536-538 (1977).

The 1787 draft in fact said nothing on the subject, and it
was this very silence that occasioned some, though appar-
ently not widespread, dispute among the Framers and others
over whether ratification of the Constitution would preclude
a State sued in federal court from asserting sovereign immu-
nity as it could have done on any matter of nonfederal law
litigated in its own courts. As it has come down to us, the
discussion gave no attention to congressional power under
the proposed Article I but focused entirely on the limits of
the judicial power provided in Article III. And although
the jurisdictional bases together constituting the judicial
power of the national courts under § 2 of Article III included
questions arising under federal law and cases between States
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and individuals who are not citizens,® it was only upon the
latter citizen-state diversity provisions that preratifica-
tion questions about state immunity from suit or liability
centered.

Later in my discussion I will canvass the details of the
debate among the Framers and other leaders of the time, see
mfra, at 142-150; for now it is enough to say that there was
no consensus on the issue. See Atascadero State Hospital
v. Scanlon, 473 U. S. 234, 263-280 (1985) (Brennan, J., dis-
senting); Nevada v. Hall, 440 U. S. 410, 419 (1979); Jacobs,
supra, at 40 (“[Tlhe legislative history of the Constitution
hardly warrants the conclusion drawn by some that there
was a general understanding, at the time of ratification, that
the states would retain their sovereign immunity”). There
was, on the contrary, a clear disagreement, which was left
to fester during the ratification period, to be resolved only
thereafter. One other point, however, was also clear: the

3The text reads that “[t]he Judicial Power shall extend to all Cases, in
Law and Equity, arising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made, under their Author-
ity;—to all Cases affecting Ambassadors, other public Ministers and Con-
suls;—to all Cases of admiralty and maritime Jurisdiction;—to Controver-
sies to which the United States shall be a Party;—to Controversies
between two or more States;—between a State and Citizens of another
State;—between Citizens of different States,—between Citizens of the
same State claiming Lands under Grants of different States, and between
a State, or the Citizens thereof, and foreign States, Citizens or Subjects.”

4The one statement I have found on the subject of States’ immunity in
federal-question cases was an opinion that immunity would not be applica-
ble in these cases: James Wilson, in the Pennsylvania ratification debate,
stated that the federal-question clause would require States to make good
on pre-Revolutionary debt owed to English merchants (the enforcement
of which was promised in the Treaty of 1783) and thereby “show the world
that we make the faith of treaties a constitutional part of the character of
the United States; that we secure its performance no longer nominally, for
the judges of the United States will be enabled to carry it into effect, let
the legislatures of the different states do what they may.” 2 J. Elliot,
Debates on the Federal Constitution 490 (2d ed. 1836) (Elliot’s Debates).
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debate addressed only the question whether ratification of
the Constitution would, in diversity cases and without more,
abrogate the state sovereign immunity or allow it to have
some application. We have no record that anyone argued
for the third option mentioned above, that the Constitution
would affirmatively guarantee state sovereign immunity
against any congressional action to the contrary. Nor would
there have been any apparent justification for any such argu-
ment, since no clause in the proposed (and ratified) Constitu-
tion even so much as suggested such a position. It may have
been reasonable to contend (as we will see that Madison,
Marshall, and Hamilton did) that Article III would not alter
States’ pre-existing common-law immunity despite its un-
qualified grant of jurisdiction over diversity suits against
States. But then, as now, there was no textual support for
contending that Article III or any other provision would
“constitutionalize” state sovereign immunity, and no one ut-
tered any such contention.
B

The argument among the Framers and their friends about
sovereign immunity in federal citizen-state diversity cases,
in any event, was short lived and ended when this Court, in
Chisholm v. Georgia, 2 Dall. 419 (1793), chose between the
constitutional alternatives of abrogation and recognition of
the immunity enjoyed at common law. The 4-to-1 majority
adopted the reasonable (although not compelled) interpreta-
tion that the first of the two Citizen-State Diversity Clauses
abrogated for purposes of federal jurisdiction any immunity
the States might have enjoyed in their own courts, and Geor-
gia was accordingly held subject to the judicial power in a
common-law assumpsit action by a South Carolina citizen
suing to collect a debt.”> The case also settled, by implica-

5This lengthy discussion of the history of the Constitution’s ratification,
the Court’s opinion in Chisholm v. Georgia, 2 Dall. 419 (1793), and the
adoption of the Eleventh Amendment is necessary to explain why, in my
view, the contentions in some of our earlier opinions that Chisholm cre-
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tion, any question there could possibly have been about rec-
ognizing state sovereign immunity in actions depending on
the federal question (or “arising under”) head of jurisdiction

ated a great “shock of surprise” misread the history. See Principality of
Momnaco v. Mississippi, 292 U. S. 313 (1934). The Court’s response to this
historical analysis is simply to recite yet again Monaco’s erroneous asser-
tion that Chisholm created “such a shock of surprise that the Eleventh
Amendment was at once proposed and adopted,” 292 U. S., at 325. See
ante, at 69. This response is, with respect, no response at all.

Momnaco’s ipse dixit that Chisholm created a “shock of surprise” does
not make it so. This Court’s opinions frequently make assertions of his-
torical fact, but those assertions are not authoritative as to history in the
same way that our interpretations of laws are authoritative as to them.
In Tucker v. Alexandroff, 183 U.S. 424, 434 (1902), which was, like
Monaco, decided a century after the event it purported to recount, the
Court baldly stated that “in September 1790, General Washington, on the
advice of Mr. Adams, did refuse to permit British troops to march through
the territory of the United States from Detroit to the Mississippi, appar-
ently for the reason that the object of such movement was an attack on
New Orleans and the Spanish possessions on the Mississippi.” Modern
historians agree, however, that there was no such request, see J. Daly,
The Use of History in the Decisions of the Supreme Court: 1900-1930,
pp. 65-66 (1954); W. Manning, The Nootka Sound Controversy, in Annual
Report of the American Historical Association, H. R. Doc. No. 429, 58th
Cong., 3d Sess., pp. 415-423 (1905), and it would of course be absurd for
this Court to treat the fact that Tucker asserted the existence of the re-
quest as proof that it actually occurred. Cf. Erie R. Co. v. Tompkins, 304
U. 8. 64, 72-73 (1938) (“But it was the more recent research of a competent
scholar, who examined the original document, which established that the
construction given to [the Judiciary Act of 1789] by the Court was errone-
ous; and that the purpose of the section was merely to make certain that,
in all matters except those in which some federal law is controlling, the
federal courts exercising jurisdiction in diversity of citizenship cases
would apply as their rules of decision the law of the State, unwritten as
well as written”).

Moreover, in this case, there is ample evidence contradicting the “shock
of surprise” thesis. Contrary to Monaco’s suggestion, the Eleventh
Amendment was not “at once proposed and adopted.” Congress was in
session when Chisholm was decided, and a constitutional amendment in
response was proposed two days later, but Congress never acted on it, and
in fact it was not until two years after Chisholm was handed down that
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as well. The constitutional text on federal-question juris-
diction, after all, was just as devoid of immunity language as
it was on citizen-state diversity, and at the time of Chisholm
any influence that general common-law immunity might have
had as an interpretive force in construing constitutional lan-
guage would presumably have been no greater when ad-
dressing the federal-question language of Article III than its
Diversity Clauses. See Sherry, The Eleventh Amendment
and Stare Decisis: Overruling Hans v Louisiana, 57 U. Chi.
L. Rev. 1260, 1270 (1990).

Although Justice Iredell’s dissent in Chisholm seems at
times to reserve judgment on what I have called the third
question, whether Congress could authorize suits against the
States, Chisholm, supra, at 434-435, his argument is largely
devoted to stating the position taken by several federalists
that state sovereign immunity was cognizable under the
Citizen-State Diversity Clauses, not that state immunity was
somehow invisibly codified as an independent constitutional
defense. As JUSTICE STEVENS persuasively explains in
greater detail, ante, at 78-81, Justice Iredell’s dissent fo-
cused on the construction of the Judiciary Act of 1789, not
Article III. See also Orth, The Truth About Justice Ire-
dell’s Dissent in Chisholm v. Georgia (1793), 73 N. C. L. Rev.
255 (1994). This would have been an odd focus, had he be-
lieved that Congress lacked the constitutional authority to
impose liability. Instead, on Justice Iredell’s view, States
sued in diversity retained the common-law sovereignty
“where no special act of Legislation controuls it, to be in
force in each State, as it existed in England, (unaltered by
any statute) at the time of the first settlement of the coun-
try.” 2 Dall., at 435 (emphasis deleted). While in at least
some circumstances States might be held liable to “the au-
thority of the United States,” id., at 436, any such liability

an Amendment was ratified. See Gibbons, The Eleventh Amendment and
State Sovereign Immunity: A Reinterpretation, 83 Colum. L. Rev. 1889,
1926-1927 (1983).



Cite as: 517 U. S. 44 (1996) 109

SOUTER, J., dissenting

would depend upon “laws passed under the Constitution and
in conformity to it,” tbid.® Finding no congressional action
abrogating Georgia’s common-law immunity, Justice Iredell
concluded that the State should not be liable to suit.”

C

The Eleventh Amendment, of course, repudiated Chisholm
and clearly divested federal courts of some jurisdiction as to
cases against state parties:

“The Judicial power of the United States shall not be
construed to extend to any suit in law or equity, com-
menced or prosecuted against one of the United States
by Citizens of another State, or by Citizens or Subjects
of any Foreign State.”

There are two plausible readings of this provision’s text.
Under the first, it simply repeals the Citizen-State Diversity

6See also 2 Dall., at 435 (“[1]t is certain that in regard to any common
law principle which can influence the question before us no alteration has
been made by any statute”); id., at 437 (if “no new remedy be provided

. we have no other rule to govern us but the principles of the pre-
existent laws, which must remain in force till superseded by others”);
Atascadero State Hospital v. Scanlon, 473 U. S. 234, 283 (1985) (Brennan,
J., dissenting). But see Justice Iredell’s dicta suggesting that the Con-
stitution would not permit suits against a State. Chisholm, supra, at
449 (dissenting opinion); Atascadero, supra, at 283, n. 34 (Brennan, J.,
dissenting).

"Of course, even if Justice Iredell had concluded that state sovereign
immunity was not subject to abrogation, it would be inappropriate to as-
sume (as it appears the Court does today, and Hans v. Louisiana, 134
U.S. 1 (1890), did as well) that the Eleventh Amendment (regardless of
what it says) “constitutionalized” Justice Iredell’s dissent, or that it simply
adopted the opposite of the holding in Chisholm. It is as odd to read the
Eleventh Amendment’s rejection of Chisholm (which held that States may
be sued in diversity) to say that States may not be sued on a federal
question as it would be to read the Twenty-Sixth Amendment’s rejection
of Oregon v. Mitchell, 400 U. S. 112 (1970) (which held that Congress could
not require States to extend the suffrage to 18-year-olds) to permit Con-
gress to require States to extend the suffrage to 12-year-olds.
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Clauses of Article III for all cases in which the State appears
as a defendant. Under the second, it strips the federal
courts of jurisdiction in any case in which a state defendant
is sued by a citizen not its own, even if jurisdiction might
otherwise rest on the existence of a federal question in the
suit. Neither reading of the Amendment, of course, fur-
nishes authority for the Court’s view in today’s case, but we
need to choose between the competing readings for the light
that will be shed on the Hans doctrine and the legitimacy of
inflating that doctrine to the point of constitutional immuta-
bility as the Court has chosen to do.

The history and structure of the Eleventh Amendment
convincingly show that it reaches only to suits subject to
federal jurisdiction exclusively under the Citizen-State Di-
versity Clauses.® In precisely tracking the language in Ar-
ticle I1I providing for citizen-state diversity jurisdiction, the
text of the Amendment does, after all, suggest to common

8The great weight of scholarly commentary agrees. See, e. g., Jackson,
The Supreme Court, the Eleventh Amendment, and State Sovereign Im-
munity, 98 Yale L. J. 1 (1988); Amar, Of Sovereignty and Federalism, 96
Yale L. J. 1425 (1987); Fletcher, A Historical Interpretation of the Elev-
enth Amendment: A Narrow Construction of an Affirmative Grant of
Jurisdiction Rather than a Prohibition Against Jurisdiction, 35 Stan. L.
Rev. 1033 (1983); Gibbons, The Eleventh Amendment and State Sovereign
Immunity: A Reinterpretation, 83 Colum. L. Rev. 1889 (1983); Field, The
Eleventh Amendment and Other Sovereign Immunity Doctrines: Congres-
sional Imposition of Suit Upon the States, 126 U. Pa. L. Rev. 1203 (1978).
While a minority has adopted the second view set out above, see, e. g.,
Marshall, Fighting the Words of the Eleventh Amendment, 102 Harv. L.
Rev. 1342 (1989); Massey, State Sovereignty and the Tenth and Eleventh
Amendments, 56 U. Chi. L. Rev. 61 (1989), and others have criticized the
diversity theory, see, e. g., Marshall, The Diversity Theory of the Eleventh
Amendment: A Critical Evaluation, 102 Harv. L. Rev. 1372 (1989), I have
discovered no commentator affirmatively advocating the position taken by
the Court today. As one scholar has observed, the literature is “remark-
ably consistent in its evaluation of the historical evidence and text of the
amendment as not supporting a broad rule of constitutional immunity for
states.” Jackson, supra, at 44, n. 179.
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sense that only the Diversity Clauses are being addressed.
If the Framers had meant the Amendment to bar federal-
question suits as well, they could not only have made their
intentions clearer very easily, but could simply have adopted
the first post-Chisholm proposal, introduced in the House of
Representatives by Theodore Sedgwick of Massachusetts on
instructions from the Legislature of that Commonwealth.
Its provisions would have had exactly that expansive effect:

“[N]Jo state shall be liable to be made a party defendant,
in any of the judicial courts, established, or which shall
be established under the authority of the United States,
at the suit of any person or persons, whether a citizen
or citizens, or a foreigner or foreigners, or of any body
politic or corporate, whether within or without the
United States.” Gazette of the United States 303 (Feb.
20, 1793).

With its references to suits by citizens as well as non-
citizens, the Sedgwick amendment would necessarily have
been applied beyond the Diversity Clauses, and for a reason
that would have been wholly obvious to the people of the
time. Sedgwick sought such a broad amendment because
many of the States, including his own, owed debts subject to
collection under the Treaty of Paris. Suits to collect such
debts would “arise under” that Treaty and thus be subject to
federal-question jurisdiction under Article III. Such a suit,
indeed, was then already pending against Massachusetts,
having been brought in this Court by Christopher Vassal, an
erstwhile Bostonian whose move to England on the eve of
revolutionary hostilities had presented his former neighbors
with the irresistible temptation to confiscate his vacant man-
sion. 5 Documentary History of the Supreme Court of the
United States, 1789-1800, pp. 352—-449 (M. Marcus ed. 1994).°

9Vassall initiated a suit against Massachusetts, invoking the original
jurisdiction of the Supreme Court. Although the marshal for the district
of Massachusetts served a subpoena on Governor John Hancock and Attor-
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Congress took no action on Sedgwick’s proposal, however,
and the Amendment as ultimately adopted two years later
could hardly have been meant to limit federal-question juris-
diction, or it would never have left the States open to
federal-question suits by their own citizens. To be sure, the
majority of state creditors were not citizens, but nothing in
the Treaty would have prevented foreign creditors from sell-
ing their debt instruments (thereby assigning their claims)
to citizens of the debtor State. If the Framers of the Elev-
enth Amendment had meant it to immunize States from
federal-question suits like those that might be brought to
enforce the Treaty of Paris, they would surely have drafted
the Amendment differently. See Fletcher, The Diversity
Explanation of the Eleventh Amendment: A Reply to Critics,
56 U. Chi. L. Rev. 1261, 1280-1282 (1989).

It should accordingly come as no surprise that the weighti-
est commentary following the Amendment’s adoption de-
scribed it simply as constricting the scope of the Citizen-
State Diversity Clauses. In Cohens v. Virginia, 6 Wheat.
264 (1821), for instance, Chief Justice Marshall, writing for
the Court, emphasized that the Amendment had no effect on
federal courts’ jurisdiction grounded on the “arising under”
provision of Article IIT and concluded that “a case arising
under the constitution or laws of the United States, is cogni-
zable in the Courts of the Union, whoever may be the parties
to that case.” Id., at 383. The point of the Eleventh
Amendment, according to Cohens, was to bar jurisdiction in
suits at common law by Revolutionary War debt creditors,

ney General James Sullivan, the Commonwealth of Massachusetts did not
appear by the original return date of August 1793, and the case was con-
tinued to the February 1794 Term. Massachusetts never did appear, and
the case was “simply continued from term to term through 1796.” 5 Doc-
umentary History of the Supreme Court of the United States, at 369. In
February 1797 the suit was “dismissed with Costs, for reasons unknown,”
ibid. (internal quotation marks omitted), perhaps because “Vassall failed
to prosecute it properly,” ibid.
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not “to strip the government of the means of protecting, by
the instrumentality of its courts, the constitution and laws
from active violation.” Id., at 407.

The treatment of the Amendment in Osborn v. Bank of
United States, 9 Wheat. 738 (1824), was to the same effect.
The Amendment was held there to be no bar to an action
against the State seeking the return of an unconstitutional
tax. “The eleventh amendment of the constitution has ex-
empted a State from the suits of citizens of other States, or
aliens,” Marshall stated, omitting any reference to cases that
arise under the Constitution or federal law. Id., at 847.

The good sense of this early construction of the Amend-
ment as affecting the diversity jurisdiction and no more has
the further virtue of making sense of this Court’s repeated
exercise of appellate jurisdiction in federal-question suits
brought against States in their own courts by out-of-staters.
Exercising appellate jurisdiction in these cases would have
been patent error if the Eleventh Amendment limited
federal-question jurisdiction, for the Amendment’s uncondi-
tional language (“shall not be construed”) makes no distinc-
tion between trial and appellate jurisdiction.’® And yet,
again and again we have entertained such appellate cases,
even when brought against the State in its own name by a

1We have generally rejected Eleventh Amendment challenges to our
appellate jurisdiction on the specious ground that an appeal is not a “suit”
for purposes of the Amendment. See, e. g., McKesson Corp. v. Division
of Alcoholic Beverages and Tobacco, Fla. Dept. of Business Regulation,
496 U. S. 18, 27 (1990). Although Cohens v. Virginia, 6 Wheat. 264, 412
(1821), is cited for this proposition, that case involved a State as plaintiff.
See generally Jackson, 98 Yale L. J., at 32-35 (rejecting the appeal/suit
distinction). The appeal/suit distinction, in any case, makes no sense.
Whether or not an appeal is a “suit” in its own right, it is certainly a
means by which an appellate court exercises jurisdiction over a “suit” that
began in the courts below. Cf. Griggs v. Provident Consumer Discount
Co., 459 U. S. 56, 58 (1982) (per curiam) (“The filing of a notice of appeal
is an event of jurisdictional significance—it confers jurisdiction on the
court of appeals and divests the district court of its control over those
aspects of the case involved in the appeal”).
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private plaintiff for money damages. See, e.g., Common-
wealth Edison Co. v. Montana, 453 U. S. 609 (1981); Minne-
apolis Star & Tribune Co. v. Minnesota Comm’r of Revenue,
460 U. S. 575 (1983). The best explanation for our practice
belongs to Chief Justice Marshall: the Eleventh Amendment
bars only those suits in which the sole basis for federal juris-
diction is diversity of citizenship. See Atascadero State
Hospital v. Scanlon, 473 U. S., at 294 (Brennan, J., dissent-
ing); Jackson, The Supreme Court, the Eleventh Amend-
ment, and State Sovereign Immunity, 98 Yale L. J. 1, 44
(1988).

In sum, reading the Eleventh Amendment solely as a limit
on citizen-state diversity jurisdiction has the virtue of coher-
ence with this Court’s practice, with the views of John Mar-
shall, with the history of the Amendment’s drafting, and with
its allusive language. Today’s majority does not appear to
disagree, at least insofar as the constitutional text is con-
cerned; the Court concedes, after all, that “the text of the
Amendment would appear to restrict only the Article III
diversity jurisdiction of the federal courts.” Amnte, at 54.1!

Thus, regardless of which of the two plausible readings one
adopts, the further point to note here is that there is no pos-
sible argument that the Eleventh Amendment, by its terms,
deprives federal courts of jurisdiction over all citizen law-

11 See also Pennsylvania v. Union Gas Co., 491 U. S., at 31 (SCALIA, J.,
concurring in part and dissenting in part) (“If this text [of the Eleventh
Amendment] were intended as a comprehensive description of state sover-
eign immunity in federal courts . . . then it would unquestionably be most
reasonable to interpret it as providing immunity only when the sole basis
of federal jurisdiction is the diversity of citizenship that it describes (which
of course tracks some of the diversity jurisdictional grants in U. S. Const.,
Art. 111, §2). For there is no plausible reason why one would wish to
protect a State from being sued in federal court for violation of federal
law . . . when the plaintiff is a citizen of another State or country, but
to permit a State to be sued there when the plaintiff is citizen of the
State itself”).
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suits against the States. Not even the Court advances that
proposition, and there would be no textual basis for doing
so.l?2  Because the plaintiffs in today’s case are citizens of the

2The Court does suggest that the drafters of the Eleventh Amendment
may not have had federal-question jurisdiction in mind, in the apparent
belief that this somehow supports its reading. Ante, at 69-70. The pos-
sibility, however, that those who drafted the Eleventh Amendment in-
tended to deal “only with the problem presented by the decision in Chis-
holm” would demonstrate, if any demonstration beyond the clear language
of the Eleventh Amendment were necessary, that the Eleventh Amend-
ment was not intended to address the broader issue of federal-question
suits brought by citizens.

Moreover, the Court’s point is built on a faulty foundation. The Court
is simply incorrect in asserting that “the federal courts did not have
federal-question jurisdiction at the time the Amendment was passed.”
Ibid. Article III, of course, provided for such jurisdiction, and early
Congresses exercised their authority pursuant to Article IIT to confer
jurisdiction on the federal courts to resolve various matters of federal law.
E. g, Act of Apr. 10, 1790, §5, 1 Stat. 111; Act of Feb. 21, 1793, §6, 1 Stat.
322; Act of Mar. 23, 1792, §§2, 3, 1 Stat. 244; see also Osborn v. Bank of
United States, 9 Wheat. 738 (1824) (holding that federal statute conferred
federal-question jurisdiction in cases involving the Bank of the United
States); see generally P. Bator, D. Meltzer, P. Mishkin, & D. Shapiro,
Hart & Wechsler’s The Federal Courts and the Federal System 960-982
(3d ed. 1988). In fact, only six years after the passage of the Eleventh
Amendment, Congress enacted a statute providing for general federal-
question jurisdiction. Act of Feb. 13, 1801, §11, 2 Stat. 92 (“[TThe said
circuit courts respectively shall have cognizance of . . . all cases in law or
equity, arising under the constitution and laws of the United States, and
treaties made, or which shall be made, under their authority”). It is, of
course, true that this statute proved short lived (it was repealed by the
Act of Mar. 8, 1802, 2 Stat. 132), and that Congress did not pass another
statute conferring general federal jurisdiction until 1875, but the drafters
of the Eleventh Amendment obviously could not have predicted such
things. The real significance of the 1801 Act is that it demonstrates the
awareness among the Members of the early Congresses of the potential
scope of Article III. This, in combination with the pre-Eleventh Amend-
ment statutes that conferred federal-question jurisdiction on the federal
courts, cast considerable doubt on the Court’s suggestion that the issue of
federal-question jurisdiction never occurred to the drafters of the Elev-



116 SEMINOLE TRIBE OF FLA. v. FLORIDA

SOUTER, J., dissenting

State that they are suing, the Eleventh Amendment simply
does not apply to them. We must therefore look elsewhere
for the source of that immunity by which the Court says
their suit is barred from a federal court.®

II

The obvious place to look elsewhere, of course, is Hans v.
Louistana, 134 U. S. 1 (1890), and Hans was indeed a leap in
the direction of today’s holding, even though it does not take
the Court all the way. The parties in Hans raised, and the
Court in that case answered, only what I have called the
second question, that is, whether the Constitution, without

enth Amendment; on the contrary, just because these early statutes under-
score the early Congresses’ recognition of the availability of federal-
question jurisdiction, the silence of the Eleventh Amendment is all the
more deafening.

3 The majority chides me that the “lengthy analysis of the text of the
Eleventh Amendment is directed at a straw man,” ante, at 69. But plain
text is the Man of Steel in a confrontation with “background principle[s]”
and “‘postulates which limit and control,”” ante, at 68, 72.  An argument
rooted in the text of a constitutional provision may not be guaranteed of
carrying the day, but insubstantiality is not its failing. See, e. g., Mon-
aghan, Our Perfect Constitution, 56 N. Y. U. L. Rev. 353, 383-384 (1981)
(“For the purposes of legal reasoning, the binding quality of the constitu-
tional text is itself incapable of and not in need of further demonstration”);
cf. Bourjaily v. United States, 483 U. S. 171, 178 (1987) (REHNQUIST, C. J.)
(“It would be extraordinary to require legislative history to confirm the
plain meaning of [Federal Rule of Evidence] 104”); Garcia v. United States,
469 U. S. 70, 75 (1984) (REHNQUIST, J.) (“[Olnly the most extraordinary
showing of contrary intentions from [the legislative history] would justify
a limitation on the ‘plain meaning’ of the statutory language”). This is
particularly true in construing the jurisdictional provisions of Article III,
which speak with a clarity not to be found in some of the more open-
textured provisions of the Constitution. See National Mut. Ins. Co. v.
Tidewater Transfer Co., 337 U. S. 582, 646-647 (1949) (Frankfurter, J., dis-
senting); Schauer, Easy Cases, 58 S. Cal. L. Rev. 399, 424 (1985) (noting
the “seemingly plain linguistic mandate” of the Eleventh Amendment).
That the Court thinks otherwise is an indication of just how far it has
strayed beyond the boundaries of traditional constitutional analysis.
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more, permits a State to plead sovereign immunity to bar
the exercise of federal-question jurisdiction. See id., at 9.
Although the Court invoked a principle of sovereign immu-
nity to cure what it took to be the Eleventh Amendment’s
anomaly of barring only those state suits brought by nonciti-
zen plaintiffs, the Hans Court had no occasion to consider
whether Congress could abrogate that background immunity
by statute. Indeed (except in the special circumstance of
Congress’s power to enforce the Civil War Amendments),
this question never came before our Court until Union Gas,
and any intimations of an answer in prior cases were mere
dicta. In Union Gas the Court held that the immunity rec-
ognized in Hans had no constitutional status and was subject
to congressional abrogation. Today the Court overrules
Union Gas and holds just the opposite. In deciding how to
choose between these two positions, the place to begin is
with Hans’s holding that a principle of sovereign immu-
nity derived from the common law insulates a State from
federal-question jurisdiction at the suit of its own citizen. A
critical examination of that case will show that it was
wrongly decided, as virtually every recent commentator has
concluded.’* It follows that the Court’s further step today
of constitutionalizing Hans’s rule against abrogation by Con-
gress compounds and immensely magnifies the century-old
mistake of Hans itself and takes its place with other historic
examples of textually untethered elevations of judicially de-
rived rules to the status of inviolable constitutional law.

A

The Louisiana plaintiff in Hans held bonds issued by that
State, which, like virtually all of the Southern States, had
issued them in substantial amounts during the Reconstruec-
tion era to finance public improvements aimed at stimulating

1“4 Professor Jackson has noted the “remarkablle] consisten[cy]” of the
scholarship on this point, Jackson, 98 Yale L. J., at 44, n. 179. See also
n. 8, supra.
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industrial development. E. Foner, Reconstruction: Ameri-
ca’s Unfinished Revolution 1863-1877, pp. 383-384 (1988);
Gibbons, 83 Colum. L. Rev., at 1976-1977. As Recon-
struction governments collapsed, however, the post-
Reconstruction regimes sought to repudiate these debts,
and the Hans litigation arose out of Louisiana’s attempt to
renege on its bond obligations.

Hans sued the State in federal court, asserting that the
State’s default amounted to an impairment of the obligation
of its contracts in violation of the Contract Clause. This
Court affirmed the dismissal of the suit, despite the fact that
the case fell within the federal court’s “arising under,” or
federal-question, jurisdiction. Justice Bradley’s opinion did
not purport to hold that the terms either of Article III or of
the Eleventh Amendment barred the suit, but that the an-
cient doctrine of sovereign immunity that had inspired adop-
tion of the Eleventh Amendment applied to cases beyond
the Amendment’s scope and otherwise within the federal-
question jurisdiction. Indeed, Bradley explicitly admitted
that “[i]t is true, the amendment does so read [as to permit
Hans’s suit], and if there were no other reason or ground for
abating his suit, it might be maintainable.” Hamns, 134 U. S.,
at 10. The Court elected, nonetheless, to recognize a
broader immunity doctrine, despite the want of any textual
manifestation, because of what the Court described as the
anomaly that would have resulted otherwise: the Eleventh
Amendment (according to the Court) would have barred a
federal-question suit by a noncitizen, but the State would
have been subject to federal jurisdiction at its own citizen’s
behest. Id., at 10-11. The State was accordingly held to
be free to resist suit without its consent, which it might grant
or withhold as it pleased.

Hans thus addressed the issue implicated (though not di-
rectly raised) in the preratification debate about the Citizen-
State Diversity Clauses and implicitly settled by Chisholm:
whether state sovereign immunity was cognizable by federal
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courts on the exercise of federal-question jurisdiction. Ac-
cording to Hans, and contrary to Chisholm, it was. But
that is all that Hans held. Because no federal legislation
purporting to pierce state immunity was at issue, it cannot
fairly be said that Hans held state sovereign immunity to
have attained some constitutional status immunizing it
from abrogation.'®

Taking Hans only as far as its holding, its vulnerability
is apparent. The Court rested its opinion on avoiding the
supposed anomaly of recognizing jurisdiction to entertain a
citizen’s federal-question suit, but not one brought by a non-
citizen. See Hams, supra, at 10-11. There was, however,
no such anomaly at all. As already explained, federal-
question cases are not touched by the Eleventh Amendment,
which leaves a State open to federal-question suits by citi-
zens and noncitizens alike. If Hans had been from Massa-
chusetts the Eleventh Amendment would not have barred
his action against Louisiana.

Although there was thus no anomaly to be cured by Hans,
the case certainly created its own anomaly in leaving federal
courts entirely without jurisdiction to enforce paramount
federal law at the behest of a citizen against a State that
broke it. It destroyed the congruence of the judicial power
under Article IIT with the substantive guarantees of the
Constitution, and with the provisions of statutes passed by
Congress in the exercise of its power under Article I: when
a State injured an individual in violation of federal law no
federal forum could provide direct relief. Absent an alter-
native process to vindicate federal law (see Part IV, infra)
John Marshall saw just what the consequences of this anom-
aly would be in the early Republic, and he took that conse-
quence as good evidence that the Framers could never have
intended such a scheme.

5Indeed, as JUSTICE STEVENS suggests, there is language in Hans
suggesting that the Court was really construing the Judiciary Act of
1875 rather than the Constitution. See ante, at 84-87.
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“Different States may entertain different opinions on
the true construction of the constitutional powers of con-
gress. We know that, at one time, the assumption of
the debts contracted by the several States, during the
war of our Revolution, was deemed unconstitutional by
some of them. . . . States may legislate in conformity to
their opinions, and may enforce those opinions by penal-
ties. It would be hazarding too much to assert that the
judicatures of the States will be exempt from the preju-
dices by which the legislatures and people are influ-
enced, and will constitute perfectly impartial tribunals.
In many States the judges are dependent for office and
for salary on the will of the legislature. The constitu-
tion of the United States furnishes no security against
the universal adoption of this principle. When we ob-
serve the importance which that constitution attaches to
the independence of judges, we are the less inclined to
suppose that it can have intended to leave these con-
stitutional questions to tribunals where this independ-
ence may not exist.” Cohens v. Virginia, 6 Wheat.,
at 386-381.

And yet that is just what Hans threatened to do.

How such a result could have been threatened on the basis
of a principle not so much as mentioned in the Constitution
is difficult to understand. But history provides the explana-
tion. As I have already said, Hans was one episode in a
long story of debt repudiation by the States of the former
Confederacy after the end of Reconstruction. The turning
point in the States’ favor came with the Compromise of 1877,
when the Republican Party agreed effectively to end Recon-
struction and to withdraw federal troops from the South in
return for Southern acquiescence in the decision of the Elec-
toral Commission that awarded the disputed 1876 presiden-
tial election to Rutherford B. Hayes. See J. Orth, Judicial
Power of the United States: The Eleventh Amendment in
American History 53-57 (1987); Gibbons, supra, at 1978-
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1982; see generally Foner, Reconstruction, at 575-587 (de-
scribing the events of 1877 and their aftermath). The troop
withdrawal, of course, left the federal judiciary “effectively
without power to resist the rapidly coalescing repudiation
movement.” Gibbons, 83 Colum. L. Rev., at 1981. Contract
Clause suits like the one brought by Hans thus presented
this Court with “a draconian choice between repudiation of
some of its most inviolable constitutional doctrines and the
humiliation of seeing its political authority compromised as
its judgments met the resistance of hostile state govern-
ments.” Id., at 1974. Indeed, Louisiana’s brief in Hans un-
mistakably bore witness to this Court’s inability to enforce
a judgment against a recalcitrant State: “The solemn obliga-
tion of a government arising on its own acknowledged bond
would not be enhanced by a judgment rendered on such
bond. Ifit either could not or would not make provision for
paying the bond, it is probable that it could not or would
not make provision for satisfying the judgment.” Brief for
Respondent in No. 4, O. T. 1889, p. 25. Given the likelihood
that a judgment against the State could not be enforced, it
is not wholly surprising that the Hans Court found a way to
avoid the certainty of the State’s contempt.!¢

16 See Gibbons, 83 Colum. L. Rev., at 2000 (“Without weakening the con-
tract clause, which over the next two decades the Fuller Court might need
both in its fight against government regulation of business and as a
weapon against defaulting local governments, the justices needed a way
to let the South win the repudiation war. The means Bradley chose was
to rewrite the eleventh amendment and the history of its adoption”). The
commentators’ contention that this Court’s inability to enforce the obliga-
tion of Southern States to pay their debts influenced the result in Hans v.
Louistana, 134 U. S. 1 (1890), is substantiated by three anomalies of this
Court’s sovereign immunity jurisprudence during that period. First, this
Court held in 1885 that Virginia’s sovereign immunity did not allow it to
abrogate its bonds. Virginia Coupon Cases, 114 U. 8. 269. The differ-
ence from the situation in other States, however, was that Virginia had
made its bond coupons receivable in payment of state taxes; “[ulnder these
circumstances federal courts did not need to rely on the political branches
of government to enforce their orders but could protect creditors by a
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So it is that history explains, but does not honor, Hamns.
The ultimate demerit of the case centers, however, not on its
politics but on the legal errors on which it rested.'” Before

judgment that their taxes had in fact been paid. In these cases the Elev-
enth Amendment faded into the background.” J. Orth, Judicial Power of
the United States: The Eleventh Amendment in American History 9
(1987); see generally id., at 90-109. Second, at the same time that this
Court was articulating broad principles of immunity for States, we refused
to recognize similar immunity for municipalities and similar state political
subdivisions. See, e. g., Lincoln County v. Luning, 133 U. S. 529 (1890).
Professor Orth suggests that this seeming inconsistency is traceable to
the enforcement difficulties arising from the withdrawal of federal troops
from the South. “It just so happened,” he points out, “that counties had
tended to issue bonds in the West, while in the South, states had usually
done the job. Property in the form of bonds could be defended in the
mid-West and West, but similar property in the South had to be sacrificed
to the higher politics of the Compromise of 1877.” Orth, supra, at 111.
Finally, Professor Orth attributes this Court’s recognition (or revival) of
the Ex parte Young, 209 U.S. 123 (1908), action as a way around state
sovereign immunity to the fact that, by 1908, “the problem of repudiated
Southern bonds was clearly a specter from an increasingly distant past.”
Orth, supra, at 128. See also Gibbons, supra, at 2002 (arguing that the
Court’s unanimous revival of its power to grant equitable relief against
state officers in Pennoyer v. McConnaughy, 140 U. S. 1 (1891), was made
possible by the fact that the case “did not involve Southern State bonds”).
I am reluctant, to be sure, to ascribe these legal developments to a single,
extralegal cause, and at least one commentator has suggested that the
Southern debt crisis may not have been the only factor driving the Court’s
Eleventh Amendment jurisprudence during this period. See generally
Collins, The Conspiracy Theory of the Eleventh Amendment, 88 Colum.
L. Rev. 212 (1988) (reviewing Orth). But neither would I ignore the pat-
tern of the cases, which tends to show that the presence or absence of
enforcement difficulties significantly influenced the path of the law in this
area. See 1id., at 243 (acknowledging that “[i]t is perfectly conceivable
that Compromise-related politics exerted their influence at the margin—
in doubtful cases in which the Court might have gone either way”).
"Today’s majority condemns my attention to Hans’s historical circum-
stances as “a disservice to the Court’s traditional method of adjudication.”
Ante, at 69. The point, however, is not that historical circumstance
may undermine an otherwise defensible decision; on the contrary, it is just
because Hans is so utterly indefensible on the merits of its legal analysis
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considering those errors, it is necessary to address the
Court’s contention that subsequent cases have read into
Hans what was not there to begin with, that is, a background
principle of sovereign immunity that is constitutional in stat-
ure and therefore unalterable by Congress.

B

The majority does not dispute the point that Hans v. Lowi-
stana, 134 U. S. 1 (1890), had no occasion to decide whether
Congress could abrogate a State’s immunity from federal-
question suits. The Court insists, however, that the nega-
tive answer to that question that it finds in Hans and subse-
quent opinions is not “mere obiter dicta, but rather . . . the
well-established rationale upon which the Court based the
results of its earlier decisions.” Ante, at 66-67. The exact
rationale to which the majority refers, unfortunately, is not
easy to discern. The Court’s opinion says, immediately
after its discussion of stare decisis, that “[f]or over a century,
we have grounded our decisions in the oft-repeated under-
standing of state sovereign immunity as an essential part of
the Eleventh Amendment.” Amnte, at 67. This cannot be
the “rationale,” though, because this Court has repeatedly
acknowledged that the Eleventh Amendment standing alone

that one is forced to look elsewhere in order to understand how the Court
could have gone so far wrong. Nor is there anything new or remarkable
in taking such a look, for we have sought similar explanations in other
cases. In Puerto Rico v. Branstad, 483 U. S. 219 (1987), for example, we
suggested that the Court’s holding in Kentucky v. Dennison, 24 How. 66
(1861), that “the Federal Government, under the Constitution, has no
power to impose on a State officer, as such, any duty whatever, and compel
him to perform it,” id., at 107, was influenced by “the looming shadow of
a Civil War,” Branstad, supra, at 227, and we ultimately determined that
Dennison should be overruled, 483 U.S., at 230. The author of the
Court’s opinion today joined that analysis, as did the other Members of
today’s majority who were then on the Court. See ibid. (O’'CONNOR, J.,
concurring in part and concurring in judgment) (joining the relevant por-
tion of the majority opinion); id., at 231 (SCALIA, J., concurring in part and
concurring in judgment) (same).
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cannot bar a federal-question suit against a State brought by
a state citizen. See, e. g., Edelman v. Jordan, 415 U. S. 651,
662 (1974) (acknowledging that “the Amendment by its
terms does not bar suits against a State by its own citi-
zens”).’® Indeed, as I have noted, Justice Bradley’s opinion
in Hans conceded that Hans might successfully have pursued
his claim “if there were no other reason or ground [other
than the Amendment itself] for abating his suit.” 134 U.S,,
at 10. The Hans Court, rather, held the suit barred by a non-
constitutional common-law immunity. See supra, at 116-117.

The “rationale” which the majority seeks to invoke is, I
think, more nearly stated in its quotation from Principality
of Monaco v. Mississippi, 292 U.S. 313, 321-323 (1934).
There, the Court said that “we cannot rest with a mere lit-
eral application of the words of §2 of Article III, or assume
that the letter of the Eleventh Amendment exhausts the
restrictions upon suits against non-consenting States.” Id.,
at 322.1 This statement certainly is true to Hans, which

18See also Georgia Railroad & Banking Co. v. Redwine, 342 U. S. 299,
304 (1952) (same); Flitts v. McGhee, 172 U. S. 516, 524 (1899) (same). Even
JUSTICE SCALIA’s dissent in Union Gas, the reasoning of which the major-
ity adopts today, acknowledged that its view of sovereign immunity de-
pended upon “some other constitutional principle beyond the immediate
text of the Eleventh Amendment.” 491 U.S,, at 31 (opinion concurring
in part and dissenting in part). To the extent that our prior cases do
refer to Hans immunity as part of the Eleventh Amendment, they can
only be referring to JUSTICE STEVENS’s “other” Eleventh Amendment.
Hess v. Port Authority Trans-Hudson Corporation, 513 U. S. 30, 53 (1994)
(STEVENS, J., concurring); see also Pennsylvania v. Union Gas Co., supra,
at 23-29 (STEVENS, J., concurring) (same).

19 See also Union Gas, 491 U. S., at 31-32 (SCALIA, J., concurring in part
and dissenting in part) (“What we said in Hans was, essentially, that the
Eleventh Amendment was important not merely for what it said but for
what it reflected: a consensus that the doctrine of sovereign immunity, for
States as well as for the Federal Government, was part of the understood
background against which the Constitution was adopted, and which its
jurisdictional provisions did not mean to sweep away”); Nevada v. Hall,
440 U.S., at 440 (REHNQUIST, J., dissenting) (interpreting Monaco as
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clearly recognized a pre-existing principle of sovereign im-
munity, broader than the Eleventh Amendment itself, that
will ordinarily bar federal-question suits against a noncon-
senting State. That was the “rationale” which was suffi-
cient to decide Hans and all of its progeny prior to Union
Gas. But leaving aside the indefensibility of that rationale,
which I will address further below, that was as far as it went.

The majority, however, would read the “rationale” of Hans
and its line of subsequent cases as answering the further
question whether the “postulate” of sovereign immunity that
“limit[s] and control[s]” the exercise of Article III jurisdic-
tion, Monaco, supra, at 322, is constitutional in stature and
therefore unalterable by Congress. It is true that there are
statements in the cases that point toward just this conclu-
sion. See, e.g., Pennhurst State School and Hospital v.
Halderman, 465 U. S. 89, 98 (1984) (“In short, the principle
of sovereign immunity is a constitutional limitation on the
federal judicial power established in Art. I11”); Ex parte New
York, 256 U. S. 490, 497 (1921) (“[T]he entire judicial power
granted by the Constitution does not embrace authority to
entertain a suit brought by private parties against a State
without consent given . . .”). These statements, however,
are dicta in the classic sense, that is, sheer speculation about
what would happen in cases not before the court.?’ But this

“rel[ying] on precepts underlying but not explicit in Art. III and the
Eleventh Amendment”).

2 There are good reasons not to take many of these statements too
seriously. Some are plainly exaggerated; for example, the suggestion
in Great Northern Life Ins. Co. v. Read, 322 U. S. 47, 51 (1944), that “[a]
state’s freedom from litigation was established as a constitutional right
through the Eleventh Amendment” obviously ignores a State’s liability to
suit by other States, see, e. g., South Dakota v. North Carolina, 192 U. S.
286 (1904), and by the National Government, see, e. g., United States v.
Texas, 143 U. S. 621 (1892). See also Nevada v. Hall, supra, at 420, n. 19
(noting that “the Eleventh Amendment has not accorded the States abso-
lute sovereign immunity in federal-court actions”). Similarly, statements
such as in Ex parte New York, 256 U. S., at 497, that “the entire judicial
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is not the only weakness of these statements, which are coun-
terbalanced by many other opinions that have either stated
the immunity principle without more, see, e. g., Dellmuth v.
Muth, 491 U. S. 223, 229, n. 2 (1989) (noting that “an uncon-
senting State is immune from liability for damages in a suit
brought in federal court by one of its own citizens,” without
suggesting that the immunity was unalterable by Con-
gress),?! or have suggested that the Hans immunity is not
of constitutional stature. The very language quoted by the
majority from Monaco, for example, likens state sovereign
immunity to other “essential postulates” such as the rules
of justiciability. 292 U. S., at 322. Many of those rules, as
JUSTICE STEVENS points out, are prudential in nature and
therefore not unalterable by Congress. See ante, at 88-90.22
More generally, the proponents of the Court’s theory have
repeatedly referred to state sovereign immunity as a “back-
ground principle,” ante, at 72, “postulate,” Nevada v. Hall,
440 U. S., at 437 (REHNQUIST, J., dissenting), or “implicit
limitation,” Welch v. Texas Dept. of Highways and Public
Transp., 483 U. S. 468, 496 (1987) (SCALIA, J., concurring in
part and concurring in judgment), and as resting on the “in-
herent nature of sovereignty,” Great Northern Life Ins. Co.
v. Read, 322 U. S. 47, 51 (1944), rather than any explicit con-

power granted by the Constitution does not embrace authority to enter-
tain a suit brought by private parties against a State without consent
given” should not necessarily be taken as affirming that Article III itself
incorporated a constitutional immunity doctrine. How else to explain Jus-
tice Harlan’s concurring opinion in Hans, which stated, practically in the
same breath, that “a suit directly against a State by one of its own citizens
is not one to which the judicial power of the United States extends,” and
that Chisholm “was based upon a sound interpretation of the Constitution
as that instrument then was”? 134 U. S, at 21.

21 See also Georgia Railroad & Banking Co. v. Redwine, supra, at 304;
Fitts v. McGhee, supra, at 524-525.

2See also Warth v. Seldin, 422 U. S. 490, 501 (1975) (“Congress may
grant an express right of action to persons who otherwise would be barred
by prudential standing rules”); E. Chemerinsky, Federal Jurisdiction § 2.1,
pp. 42-43 (2d ed. 1994).
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stitutional provision.?> But whatever set of quotations one
may prefer, taking heed of such jurisprudential creations in
assessing the contents of federal common law is a very differ-
ent thing from reading them into the Founding Document
itself.

The most damning evidence for the Court’s theory that
Hans rests on a broad rationale of immunity unalterable by
Congress, however, is the Court’s proven tendency to disre-
gard the post-Hans dicta in cases where that dicta would
have mattered.? If it is indeed true that “private suits
against States [are] not permitted under Article III (by
virtue of the understanding represented by the Eleventh
Amendment),” Union Gas, 491 U. S., at 40 (SCALIA, J., con-
curring in part and dissenting in part), then it is hard to see
how a State’s sovereign immunity may be waived any more
than it may be abrogated by Congress. See, e.g., Atasca-
dero State Hospital v. Scanlon, 473 U. S., at 238 (recognizing
that immunity may be waived). After all, consent of a party
is in all other instances wholly insufficient to create subject-

% Indeed, THE CHIEF JUSTICE could hardly have been clearer in Fry v.
United States, 421 U. S. 542 (1975), where he explained that “[t]he Court’s
decision in Hans v. Louisiana, 134 U. S. 1 (1890), offers impressive author-
ity for the principle that the States as such were regarded by the Framers
of the Constitution as partaking of many attributes of sovereignty quite
apart from the provisions of the Tenth Amendment. . . .

“As it was not the Eleventh Amendment by its terms which justified the
result in Hans, it is not the Tenth Amendment by its terms that prohibits
congressional action which sets a mandatory ceiling on the wages of all
state employees. Both Amendments are simply examples of the under-
standing of those who drafted and ratified the Constitution that the States
were sovereign in many respects, and that although their legislative au-
thority could be superseded by Congress in many areas where Congress
was competent to act, Congress was nonetheless not free to deal with a
State as if it were just another individual or business enterprise subject
to regulation.” Id., at 556-557 (dissenting opinion).

2 Indeed, in Nevada v. Hall, supra, at 439, THE CHIEF JUSTICE com-
plained in dissent that the same statements upon which he relies today
had been “dismiss[ed] . . . as dicta.”
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matter jurisdiction where it would not otherwise exist. See,
e. g., Sosna v. Iowa, 419 U.S. 393, 398 (1975); see also E.
Chemerinsky, Federal Jurisdiction § 7.6, p. 405 (2d ed. 1994)
(noting that “allowing such waivers seems inconsistent with
viewing the Eleventh Amendment as a restriction on the
federal courts’ subject matter jurisdiction”). Likewise, the
Court’s broad theory of immunity runs doubly afoul of the
appellate jurisdiction problem that I noted earlier in reject-
ing an interpretation of the Eleventh Amendment’s text that
would bar federal-question suits. See supra, at 109-116.
If “the whole sum of the judicial power granted by the Con-
stitution to the United States does not embrace the authority
to entertain a suit brought by a citizen against his own State
without its consent,” Duhne v. New Jersey, 251 U. S. 311, 313
(1920), and if consent to suit in state court is not sufficient
to show consent in federal court, see Atascadero, supra, at
241, then Article IIT would hardly permit this Court to exer-
cise appellate jurisdiction over issues of federal law arising
in lawsuits brought against the States in their own courts.
We have, however, quite rightly ignored any post-Hans dicta
in that sort of case and exercised the jurisdiction that the
plain text of Article III provides. See, e. g., Fulton Corp. v.
Faulkner, 516 U. S. 325 (1996); see also supra, at 113-114.

If these examples were not enough to distinguish Hans’s
rationale of a pre-existing doctrine of sovereign immunity
from the post-Hans dicta indicating that this immunity is
constitutional, one would need only to consider a final set of
cases: those in which we have assumed, without deciding,
that congressional power to abrogate state sovereign immu-
nity exists even when §5 of the Fourteenth Amendment has
no application. A majority of this Court was willing to
make that assumption in Hoffman v. Connecticut Dept. of
Income Maintenance, 492 U.S. 96, 101 (1989) (plurality
opinion), in Welch v. Texas Dept. of Highways and Public
Transp., supra, at 475 (plurality opinion), and in County of
Oneida v. Oneida Indian Nation of N. Y., 470 U. S. 226, 252
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(1985).2>  Although the Court in each of these cases failed to
find abrogation for lack of a clear statement of congressional
intent, the assumption that such power was available would
hardly have been permissible if, at that time, today’s majori-
ty’s view of the law had been firmly established. It is one
thing, after all, to avoid an open constitutional question by
assuming an answer and rejecting the claim on another
ground; it is quite another to avoid a settled rationale (an
emphatically settled one if the majority is to be taken seri-
ously) only to reach an issue of statutory construction that
the Court would otherwise not have to decide. Even worse,
the Court could not have been unaware that its decision of
cases like Hoffman and Welch, on the ground that the stat-
utes at issue lacked a plain statement of intent to abrogate,
would invite Congress to attempt abrogation in statutes like
the Indian Gaming Regulatory Act, 25 U. S. C. §2701 et seq.
(IGRA). Such a course would have been wholly irresponsi-
ble if, as the majority now claims, the constitutionally unal-
terable nature of Hans immunity had been well established
for a hundred years.

Hans itself recognized that an “observation [in a prior case
that] was unnecessary to the decision, and in that sense extra
Judicial . . . ought not to outweigh” present reasoning that
points to a different conclusion. 134 U.S., at 20. That is
good advice, which Members of today’s majority have been
willing to heed on other occasions. See, e. g., Kokkonen v.
Guardian Life Ins. Co., 511 U. S. 375, 379 (1994) (“It is to
the holdings of our cases, rather than their dicta, that we

% In Hoffman, one Member of the four-Justice plurality expressly disa-
vowed the plurality’s assumption that Congress could abrogate the States’
immunity by making its intent to do so clear. See 492 U.S., at 105
(O’CONNOR, J., concurring). The four dissenters, however, not only as-
sumed that Congress had the power to abrogate but found that it had done
so. See id., at 106 (Marshall, J., dissenting). Likewise, in Welch, the
four-Justice plurality was joined by four dissenters who insisted upon a
congressional power of abrogation. See 483 U.S., at 519 (Brennan, J.,
dissenting).
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must attend”); Bennis v. Michigan, 516 U. S. 442, 450 (1996).
But because the Court disregards this norm today, I must
consider the soundness of Hans’s original recognition of a
background principle of sovereign immunity that applies
even in federal-question suits, and the reasons that counsel
against the Court’s extension of Hans’s holding to the point
of rendering its immunity unalterable by Congress.

III

Three critical errors in Hans weigh against constitutional-
izing its holding as the majority does today. The first we
have already seen: the Hans Court misread the Eleventh
Amendment, see supra, at 118-123. It also misunderstood
the conditions under which common-law doctrines were
received or rejected at the time of the founding, and it fun-
damentally mistook the very nature of sovereignty in the
young Republic that was supposed to entail a State’s im-
munity to federal-question jurisdiction in a federal court.
While I would not, as a matter of stare decisis, overrule
Hans today, an understanding of its failings on these points
will show how the Court today simply compounds already
serious error in taking Hans the further step of investing its
rule with constitutional inviolability against the considered
judgment of Congress to abrogate it.

A

There is and could be no dispute that the doctrine of sover-
eign immunity that Hans purported to apply had its origins
in the “familiar doctrine of the common law,” The Siren,
7 Wall. 152, 153 (1869), “derived from the laws and practices
of our English ancestors,” United States v. Lee, 106 U. S. 196,
205 (1882).26  Although statutes came to affect its impor-

%6 The Court seeks to disparage the common-law roots of the doctrine,
and the consequences of those roots which I outline infra, at 132-142 and
159-164, by asserting that Hans “found its roots not solely in the common
law of England, but in the much more fundamental ‘“jurisprudence in all
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tance in the succeeding centuries, the doctrine was never
reduced to codification, and Americans took their under-
standing of immunity doctrine from Blackstone, see 3 W.
Blackstone, Commentaries on the Laws of England, ch. 17
(1768). Here, as in the mother country, it remained a
common-law rule. See generally Jaffe, 77 Harv. L. Rev,, at
2-19; Borchard, Governmental Responsibility in Tort, VI, 36
Yale L. J. 1, 17-41 (1926).

This fact of the doctrine’s common-law status in the period
covering the founding and the later adoption of the Eleventh
Amendment should have raised a warning flag to the Hans
Court and it should do the same for the Court today. For
although the Court has persistently assumed that the com-
mon law’s presence in the minds of the early Framers must

civilized nations.”’” Ante, at 69 (quoting Hans, 134 U. S., at 17). The
Hans Court, however, relied explicitly on the ground that a suit against
the State by its own citizen was “not known . . . at the common law” and
was not among the departures from the common law recognized by the
Constitution. Id., at 15. Moreover, Hans explicitly adopted the reason-
ing of Justice Iredell’s dissent in Chisholm, see 134 U. S., at 18-19, and
that opinion could hardly have been clearer in relying exclusively on the
common law. “The only principles of law . . . which can affect this case,”
Justice Iredell wrote, “[are] those that are derived from what is properly
termed ‘the common law,” a law which I presume is the ground-work of
the laws in every State in the Union, and which I consider, so far as it is
applicable to the peculiar circumstances of the country, and where no spe-
cial act of Legislation controuls it, to be in force in each State, as it existed
in England, (unaltered by any statute) at the time of the first settlement
of the country.” 2 Dall., at 435 (emphasis deleted). See also Employees
of Dept. of Public Health and Welfare of Mo. v. Department of Public
Health and Welfare of Mo., 411 U. S. 279, 288 (1973) (Marshall, J., concur-
ring in result) (“Sovereign immunity is a common-law doctrine that long
predates our Constitution and the Eleventh Amendment, although it has,
of course, been carried forward in our jurisprudence”); R. Watkins, The
State as a Party Litigant 51-52 (1927) (“It thus seems probable that the
doctrine of state immunity was accepted rather as an existing fact by the
people of the states, than adopted as a theory. It was a matter of univer-
sal practice, and was accepted from the mother country along with the
rest of the common law of England applicable to our changed state and
condition”).



132 SEMINOLE TRIBE OF FLA. v. FLORIDA

SOUTER, J., dissenting

have functioned as a limitation on their understanding of the
new Nation’s constitutional powers, this turns out not to be
so at all. One of the characteristics of the founding genera-
tion, on the contrary, was its joinder of an appreciation of its
immediate and powerful common-law heritage with caution
in settling that inheritance on the political systems of the
new Republic. It is not that the Framers failed to see them-
selves to be children of the common law; as one of their con-
temporaries put it, “[wle live in the midst of the common law,
we inhale it at every breath, imbibe it at every pore ... [and]
cannot learn another system of laws without learning at the
same time another language.” P. Du Ponceau, A Disserta-
tion on the Nature and Extent of Jurisdiction of Courts of
the United States 91 (1824). But still it is clear that the
adoption of English common law in America was not taken
for granted, and that the exact manner and extent of the
common law’s reception were subject to careful consideration
by courts and legislatures in each of the new States.?” An
examination of the States’ experience with common-law re-
ception will shed light on subsequent theory and practice at
the national level, and demonstrate that our history is en-
tirely at odds with Hans’s resort to a common-law principle
to limit the Constitution’s contrary text.

1

This American reluctance to import English common law
wholesale into the New World is traceable to the early colo-
nial period. One scholar of that time has written that “[t]he

27 See, e. ¢., Hall, The Common Law: An Account of its Reception in the
United States, 4 Vand. L. Rev. 791, 796 (1951) (“Whether we emphasize
the imitation by the colonists of the practices of English local courts or
whether we say the early colonial judges were really applying their own
common-sense ideas of justice, the fact remains that there was an incom-
plete acceptance in America of English legal principles, and this indige-
nous law which developed in America remained as a significant source of
law after the Revolution”).
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process which we may call the reception of the English com-
mon law by the colonies was not so simple as the legal theory
would lead us to assume. While their general legal concep-
tions were conditioned by, and their terminology derived
from, the common law, the early colonists were far from
applying it as a technical system, they often ignored it or
denied its subsidiary force, and they consciously departed
from many of its most essential principles.” P. Reinsch,
English Common Law in the Early American Colonies 58
(1899).2 For a variety of reasons, including the absence of
trained lawyers and judges, the dearth of law books, the reli-
gious and ideological commitments of the early settlers, and
the novel conditions of the New World, the colonists turned
to a variety of other sources in addition to principles of
common law.?

It is true that, with the development of colonial society
and the increasing sophistication of the colonial bar, English
common law gained increasing acceptance in colonial prac-
tice. See id., at 7-8; Hall, The Common Law: An Account
of its Reception in the United States, 4 Vand. L. Rev. 791,

2See also Jones, The Common Law in the United States: English
Themes and American Variations, in Political Separation and Legal Conti-
nuity 95-98 (H. Jones ed. 1976) (Jones) (acknowledging that a true
common-law system had not yet developed in the early colonial period);
Stoebuck, Reception of English Common Law in the American Colonies,
10 Wm. & Mary L. Rev. 393, 406-407 (1968) (same).

2 See, e. g., Reinsch, English Common Law in the Early American Colo-
nies, at 7 (finding that the colonists developed their own “rude, popular,
summary” system of justice despite professed adhesion to the common
law); C. Hilkey, Legal Development in Colonial Massachusetts, 1630-1686,
p- 69 (1967) (emphasizing Biblical and indigenous sources); Radin, The Ri-
valry of Common-Law and Civil Law Ideas in the American Colonies, in
2 Law: A Century of Progress 404, 407-411 (1937) (emphasizing natural
law and Roman law); Goebel, King’s Law and Local Custom in Seven-
teenth Century New England, 31 Colum. L. Rev. 416 (1931) (finding that
the early settlers imported the law and procedure of the borough and
manor courts with which they had been familiar in England).
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797 (1951).3° But even in the late colonial period, Americans
insisted that

“the whole body of the common law . . . was not trans-
planted, but only so much as was applicable to the colo-
nists in their new relations and conditions. Much of the
common law related to matters which were purely local,
which existed under the English political organization,
or was based upon the triple relation of king, lords and
commons, or those peculiar social conditions, habits and
customs which have no counterpart in the New World.
Such portions of the common law, not being applicable
to the new conditions of the colonists, were never recog-
nised as part of their jurisprudence.” Dale, The Adop-
tion of the Common Law by the American Colonies, 30
Am. L. Reg. 553, 554 (1882).%!

The result was that “the increasing influx of common-law
principles by no means obliterated the indigenous systems
which had developed during the colonial era and that there
existed important differences in law in action on the two
sides of the Atlantic.” Hall, supra, at 797.

30See also Stoebuck, supra, at 411-412 (indicating that the Colonies be-
came significantly more receptive to the common law after 1700, in part
because of a British desire to regularize colonial legal systems).

31 See also Jones 98 (“The selective nature of the reception is evident in
any examination of the state of law in the colonies in the years immedi-
ately preceding the Revolution”). An example is Trott’s law, adopted by
South Carolina in 1712, which declared which English statutes were in
force in the Colony. Many laws of England, Trott conceded, were “alto-
gether useless” in South Carolina “by reason of the different way of agri-
culture and the differing productions of the earth of this Province from
that of England”; others were “impracticable” because of differences in
institutions. L. Friedman, A History of American Law 90-93 (2d ed.
1985); see also C. Warren, History of the American Bar 122-123 (1911)
(quoting North Carolina statute, passed in 1715, providing that the com-
mon law would be in force “‘so far as shall be compatible with our way of
living and trade’”).
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Understandably, even the trend toward acceptance of the
common law that had developed in the late colonial period
was imperiled by the Revolution and the ultimate break be-
tween the Colonies and the old country. Dean Pound has
observed that, “[f]or a generation after the Revolution, . . .
political conditions gave rise to a general distrust of English
law. . . . The books are full of illustrations of the hostility
toward English law simply because it was English which pre-
vailed at the end of the eighteenth and in the earlier years
of the nineteenth century.” R. Pound, The Formative Era
of American Law 7 (1938); see also C. Warren, A History
of the American Bar 224-225 (1911) (noting a “prejudice
against the system of English Common Law” in the years
following the Revolution). James Monroe went so far as to
write in 1802 that “‘the application of the principles of the
English common law to our constitution’” should be consid-
ered “‘good cause for impeachment.”” Letter from James
Monroe to John Breckenridge, Jan. 15, 1802 (quoted in 3 A.
Beveridge, The Life of John Marshall: Conflict and Construc-
tion 1800-1815, p. 59 (1919)).22 Nor was anti-English senti-

32 American hostility to things English was so pronounced for a time
that Pennsylvania, New Jersey, and Kentucky proscribed by statute the
citation of English decisions in their courts, and the New Hampshire
courts promulgated a rule of court to the same effect. See Hall, 4 Vand.
L. Rev, at 806; Warren, supra, at 227. This hostility may appear some-
what paradoxical in view of the colonists’ frequent insistence during the
revolutionary crisis that they were entitled to common-law rights. See,
e. g., First Continental Congress Declaration and Resolves (1774), in Docu-
ments Illustrative of the Formation of the Union of the American States,
H. R. Doc. No. 398, 69th Cong., 1st Sess., 1, 3 (C. Tansill ed. 1927) (“That
the respective colonies are entitled to the common law of England”). In
this context, however, the colonists were referring “not to the corpus of
English case-law doctrine but to such profoundly valued common law pro-
cedures as trial by jury and the subjection of governmental power to what
John Locke had called the ‘standing laws,”” such as Magna Carta, the
Petition of Right, the Bill of Rights of 1689, and the Act of Settlement of
1701. Jones 110; see also Jay, Origins of Federal Common Law: Part Two,
133 U. Pa. L. Rev. 1231, 1256 (1985) (Jay II) (noting that “Antifederalists
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ment the only difficulty; according to Dean Pound, “[s]ocial
and geographical conditions contributed also to make the
work of receiving and reshaping the common law exception-
ally difficult.” Pound, supra, at 7.

The consequence of this anti-English hostility and aware-
ness of changed circumstances was that the independent
States continued the colonists’ practice of adopting only so
much of the common law as they thought applicable to their
local conditions.?® As Justice Story explained, “[t]he com-

used the term common law to mean the great rights associated with due
process”). The cardinal principles of this common-law vision were parlia-
mentary supremacy and the rule of law, conceived as the axiom that “all
members of society, government officials as well as private persons, are
equally responsible to the law and . . . ‘equally amenable to the jurisdiction
of ordinary tribunals.”” Jones 128-129 (quoting A. Dicey, Introduction to
Study of the Law of Constitution 192 (9th ed. 1939)). It is hard to imagine
that the doctrine of sovereign immunity, so profoundly at odds with both
these cardinal principles, could have been imported to America as part of
this more generalized common-law vision.

3 See, e. g., Conner v. Shepherd, 15 Mass. 164 (1818) (rejecting English
common-law rule regarding assignment of dower rights as inapplicable to
the state and condition of land in Massachusetts); Parker & Edgarton v.
Foote, 19 Wend. 309, 318 (N. Y. 1838) (rejecting English rule entitling a
landowner to damages for the stopping of his lights; the court noted that
“[ilt cannot be necessary to cite cases to prove that those portions of the
common law of England which are hostile to the spirit of our institutions,
or which are not adapted to the existing state of things in this country,
form no part of our law”); Fitch v. Brainerd, 2 Conn. 163, 189 (1805) (ac-
cepting English common-law rule barring married woman from disposing
of her real estate by will, and observing that “it long since became neces-
sary . .. to make [the English common law] our own, by practical adop-
tion—with such exceptions as a diversity of circumstances, and the incipi-
ent customs of our own country, required”) (emphasis in original); Martin
v. Bigelow, 2 Aiken 184 (Vt. 1827) (declaring English common law as to
stream rights inappropriate for conditions of Vermont waterways); Hall
v. Smith, 1 Bay 330, 331 (S. C. Sup. Ct. 1793) (refusing to apply strict
English rules regarding promissory notes as unsuited to the “local situa-
tion of Carolina”). See also Hall, supra, at 805 (“[A] review of the cases
shows that no matter what the wording of the reception statute or consti-
tutional provision of the particular state, the rule developed, which was
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mon law of England is not to be taken in all respects to be
that of America. Our ancestors brought with them its gen-
eral principles, and claimed it as their birthright; but they
brought with them and adopted only that portion which was
applicable to their situation.” Van Ness v. Pacard, 2 Pet.
137, 144 (1829). In 1800, John Marshall had expressed the
similar view that “our ancestors brought with them the laws
of England, both statute & common law as existing at the
settlement of each colony, so far as they were applicable to
our situation.” Letter from John Marshall to St. George
Tucker, Nov. 27, 1800, reprinted in Jay II, App. A, at 1326,
1327. Accordingly, in the period following independence,
“[l]egislatures and courts and doctrinal writers had to test
the common law at every point with respect to its applicabil-
ity to America.” Pound, supra, at 20; see also Jones 103
(observing that “suitablility] to local institutions and condi-
tions” was “incomparably the most important” principle of
reception in the new States).

2

While the States had limited their reception of English
common law to principles appropriate to American condi-
tions, the 1787 draft Constitution contained no provision for
adopting the common law at all. This omission stood in
sharp contrast to the state constitutions then extant, virtu-
ally all of which contained explicit provisions dealing with
common-law reception. See n. 55, infra. Since the experi-
ence in the States set the stage for thinking at the national
level, see generally G. Wood, Creation of the American Re-
public, 1776-1787, p. 467 (1969) (Wood), this failure to ad-
dress the notion of common-law reception could not have
been inadvertent. Instead, the Framers chose to recognize
only particular common-law concepts, such as the writ of ha-

sooner or later to be repeated in practically every American jurisdiction,
that only those principles of the common law were received which were
applicable to the local situation”).
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beas corpus, U. S. Const., Art. I, §9, cl. 2, and the distinction
between law and equity, U.S. Const., Amdt. 7, by specific
reference in the constitutional text. See 1 J. Goebel, Oliver
Wendell Holmes Devise History of the Supreme Court of the
United States, Antecedents and Beginnings to 1801, pp. 229-
230 (1971).3*  This approach reflected widespread agreement
that ratification would not itself entail a general reception of
the common law of England. See Letter from John Marshall
to St. George Tucker, Nov. 27, 1800, reprinted in Jay II, App.
A, at 1326 (“I do not believe one man can be found” who
maintains “that the common law of England has . . . been
adopted as the common law of America by the Constitution
of the United States”); Jay II, at 1255 (noting that the use of
the term “laws” in Article III “could not have been meant
to accomplish a general reception of British common law”).

Records of the ratification debates support Marshall’s un-
derstanding that everyone had to know that the new Consti-
tution would not draw the common law in its train. Anti-
federalists like George Mason went so far as to object that

34See also Jones 123-124 (noting that the common-law institutions of
habeas corpus and jury trial were “not merely received as ordinary law,”
but rather “received by [specific textual provisions] of the Constitution
itself, as part of the supreme law of the land”). Sovereign immunity, of
course, was not elevated to constitutional status in this way; such immu-
nity thus stands on the same footing as any other common-law principle
which the Framers refused to place beyond the reach of legislative change.
That such principles were and are subject to legislative alteration is con-
firmed by our treatment of other forms of common-law immunities, such
as the immunity enjoyed under certain circumstances by public officials.
Butz v. Economou, 438 U. S. 478, 508 (1978) (officer immunity is derived
from the common law); Imbler v. Pachtman, 424 U.S. 409, 421 (1976)
(same). In this context, “our immunity decisions have been informed by
the common law” only “in the absence of explicit . . . congressional guid-
ance.” Nixon v. Fitzgerald, 457 U.S. 731, 747 (1982). See generally
ante, at 87-88 (STEVENS, J., dissenting); Jackson, 98 Yale L. J., at 75-104.
Surely no one would deny Congress the power to abrogate those immuni-
ties if it should so choose.
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under the proposed Constitution the people would not be
“secured even in the enjoyment of the benefit of the common
law.” Mason, Objections to This Constitution of Govern-
ment, in 2 Records of the Federal Convention of 1787, p. 637
(M. Farrand ed. 1911) (Farrand); see also 3 Elliot’s Debates
446-449 (Patrick Henry, Virginia Convention). In particu-
lar, the Antifederalists worried about the failure of the pro-
posed Constitution to provide for a reception of “the great
rights associated with due process” such as the right to a
jury trial, Jay II, at 1256, and they argued that “Congress’s
powers to regulate the proceedings of federal courts made
the fate of these common-law procedural protections uncer-
tain,” id., at 1257.>> While Federalists met this objection by
arguing that nothing in the Constitution necessarily ex-
cluded the fundamental common-law protections associated
with due process, see, e. g., 3 Elliot’s Debates 451 (George
Nicholas, Virginia Convention), they defended the decision
against any general constitutional reception of the common
law on the ground that constitutionalizing it would render it
“immutable,” see id., at 469-470 (Edmund Randolph, Vir-
ginia Convention), and not subject to revision by Congress,
1d., at 550 (Edmund Pendleton, Virginia Convention); see also
mfra, at 163-164.

The Framers also recognized that the diverse development
of the common law in the several States made a general fed-
eral reception impossible. “The common law was not the
same in any two of the Colonies,” Madison observed; “in
some the modifications were materially and extensively dif-
ferent.” Report on the Virginia Resolutions, House of Dele-
gates, Session of 1799-1800, Concerning Alien and Sedition
Laws, in 6 Writings of James Madison 373 (G. Hunt ed. 1906)

% See, e. g., 2 Elliot’s Debates 400 (Thomas Tredwell, New York Conven-
tion) (“[W]e are ignorant whether [federal proceedings] shall be according
to the common, civil, the Jewish, or Turkish law . ..”).
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(Alien and Sedition Laws).?¢ In particular, although there
is little evidence regarding the immunity enjoyed by the var-
ious colonial governments prior to the Revolution, the pro-
found differences as to the source of colonial authority be-
tween chartered colonies, royal colonies, and so on seems
unlikely, wholly apart from other differences in circumstance,
to have given rise to a uniform body of immunity law.
There was not, then, any unified “Common Law” in America
that the Federal Constitution could adopt, Jay I, at 1056;
Stoebuck, Reception of English Common Law in the Ameri-
can Colonies, 10 Wm. & Mary L. Rev. 393, 401 (1968) (“The
assumption that colonial law was essentially the same in all
colonies is wholly without foundation”), and, in particular,
probably no common principle of sovereign immunity, cf.
Alien and Sedition Laws 376. The Framers may, as Madi-
son, Hamilton, and Marshall argued, have contemplated that
federal courts would respect state immunity law in diversity
cases, but the generalized principle of immunity that today’s
majority would graft onto the Constitution itself may well
never have developed with any common clarity and, in any
event, has not been shown to have existed.

Finally, the Framers’ aversion to a general federal recep-
tion of the common law is evident from the Federalists’ re-

36 See also Justice Jay’s Charge to the Grand Jury for the District of
New York (Apr. 4, 1790) (observing that at the time the Nation was
formed, “[oJur jurisprudence varied in almost every State, and was accom-
modated to local, not general convenience—to partial, not national policy”)
(quoted in Jay, Origins of Federal Common Law: Part One, 133 U. Pa. L.
Rev. 1003, 1056, n. 261 (1985) (Jay I)); United States v. Worrall, 28 F. Cas.
774, 779 (No. 16,766) (CC Pa. 1798) (Chase, J.) (noting that “[t]he common
law . . . of one state, is not the common law of another”); 8 Annals of Cong.
2137 (1798) (statement of Rep. Albert Gallatin) (asserting that there could
be no national common law because “[tlhe common law of Great Britain
received in each colony, had in every one received modifications arising
from their situation . . . and now each State had a common law, in its
general principles the same, but in many particulars differing from each
other”).
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sponse to the Antifederalist claim that Article III granted
an unduly broad jurisdiction to the federal courts. That re-
sponse was to emphasize the limited powers of the National
Government. See, e. g., 3 Elliot’s Debates 553 (John Mar-
shall, Virginia Convention) (“Has the government of the
United States power to make laws on every subject? . .. Can
they make laws affecting the mode of transferring property,
or contracts, or claims, between citizens of the same state?
Can they go beyond the delegated powers?”); Jay II, at
1260.2" That answer assumes, of course, no generalized re-
ception of English common law as federal law; otherwise,
“arising under” jurisdiction would have extended to any sub-
ject comprehended by the general common law.

Madison made this assumption absolutely clear during the
subsequent debates over the Alien and Sedition Acts, which
raised the issue of whether the Framers intended to recog-
nize a general federal jurisdiction to try common-law crimes.
Rejecting the idea of any federal reception, Madison in-
sisted that

“the consequence of admitting the common law as the
law of the United States, on the authority of the individ-
ual States, is as obvious as it would be fatal. As this
law relates to every subject of legislation, and would be
paramount to the Constitutions and laws of the States,
the admission of it would overwhelm the residuary sov-
ereignty of the States, and by one constructive opera-
tion new model the whole political fabric of the country.”
Alien and Sedition Laws 381.

See also 1 Goebel, Oliver Wendell Holmes Devise History of
the Supreme Court of the United States, at 651-655 (discuss-

3TSee also Jay II, at 1241-1250 (arguing that Jeffersonian Republicans
resisted the idea of a general federal reception of the common law as an
incursion on States’ rights); Jay I, at 1111 (same). Given the roots of the
Framers’ resistance, the Court’s reception of the English common law into
the Constitution itself in the very name of state sovereignty goes beyond
the limits of irony.
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ing the lack of evidence to support the proposition that the
Framers intended a general reception of the English com-
mon law through the Constitution); Jay II, at 1254 (arguing
that “[i]t would have been untenable to maintain that the
body of British common law had been adopted by the Consti-
tution . .. ”). Madison concluded that

“[i]t is . . . distressing to reflect that it ever should have
been made a question, whether the Constitution, on the
whole face of which is seen so much labor to enumerate
and define the several objects of Federal power, could
intend to introduce in the lump, in an indirect manner,
and by a forced construction of a few phrases, the vast
and multifarious jurisdiction involved in the common
law—a law filling so many ample volumes; a law over-
spreading the entire field of legislation; and a law that
would sap the foundation of the Constitution as a system
of limited and specified powers.” Alien and Sedition
Laws 382.
B

Given the refusal to entertain any wholesale reception of
common law, given the failure of the new Constitution to
make any provision for adoption of common law as such, and
given the protests already quoted that no general reception
had occurred, the Hans Court and the Court today cannot
reasonably argue that something like the old immunity doc-
trine somehow slipped in as a tacit but enforceable back-
ground principle. But see ante, at 72. The evidence is even
more specific, however, that there was no pervasive under-
standing that sovereign immunity had limited federal-
question jurisdiction.

1

As T have already noted briefly, see supra, at 105-106, the
Framers and their contemporaries did not agree about the
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place of common-law state sovereign immunity even as to
federal jurisdiction resting on the Citizen-State Diversity
Clauses. Edmund Randolph argued in favor of ratification
on the ground that the immunity would not be recognized,
leaving the States subject to jurisdiction.®® Patrick Henry
opposed ratification on the basis of exactly the same reading.
See 3 Elliot’s Debates 543. On the other hand, James Madi-
son, John Marshall, and Alexander Hamilton all appear to
have believed that the common-law immunity from suit
would survive the ratification of Article I11I, so as to be at a
State’s disposal when jurisdiction would depend on diversity.
This would have left the States free to enjoy a traditional
immunity as defendants without barring the exercise of judi-
cial power over them if they chose to enter the federal courts
as diversity plaintiffs or to waive their immunity as diversity
defendants. See 1id., at 533 (Madison: the Constitution
“give[s] a citizen a right to be heard in the federal courts;
and if a state should condescend to be a party, this court may
take cognizance of it”);® id., at 556 (Marshall: “I see a diffi-

38 See 3 Elliot’s Debates 573 (the Constitution would “render valid and
effective existing claims” against the States). See also 2 id., at 491
(James Wilson, in the Pennsylvania ratification debate: “When a citizen
has a controversy with another state, there ought to be a tribunal where
both parties may stand on a just and equal footing”). Wilson, as I noted
above, took a similar position in addressing the federal question, or arising
under, clause, remarking that the effect of the clause would be to require
States to honor pre-Revolutionary debt owed to English merchants, as
had been promised in the Treaty of 1783. See n. 4, supra.

3The Court accuses me of quoting this statement out of context, ante,
at 70, n. 12, but the additional material included by the Court makes no
difference. I am conceding that Madison, Hamilton, and Marshall all
agreed that Article IIT did not of its own force abrogate the States’ pre-
existing common-law immunity, at least with respect to diversity suits.
None of the statements offered by the Court, however, purports to deal
with federal-question jurisdiction or with the question whether Congress,
acting pursuant to its Article I powers, could create a cause of action
against a State. As I explain further below, the views of Madison and his
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culty in making a state defendant, which does not prevent
its being plaintiff”). As Hamilton stated in The Federalist
No. 81:

“It is inherent in the nature of sovereignty, not to be
amenable to the suit of an individual without its consent.
This is the general sense and the general practice of
mankind; and the exemption, as one of the attributes of
sovereignty, is now enjoyed by the government of every
state in the Union. Unless therefore, there is a surren-
der of this immunity in the plan of the convention, it will
remain with the states, and the danger intimated must
be merely ideal.” The Federalist No. 81, pp. 548-549
(J. Cooke ed. 1961).

See generally Fletcher, A Historical Interpretation of the
Eleventh Amendment: A Narrow Construction of an Af-
firmative Grant of Jurisdiction Rather than a Prohibition
Against Jurisdiction, 35 Stan. L. Rev. 1033, 1045-1054 (1983)
(discussing the adoption of the Citizen-State Diversity
Clauses); Gibbons, 83 Colum. L. Rev., at 1902-1914. The
majority sees in these statements, and chiefly in Hamilton’s
discussion of sovereign immunity in The Federalist No. 81,
an unequivocal mandate “which would preclude all federal
jurisdiction over an unconsenting State.” Amnte, at 70. But
there is no such mandate to be found.

As I have already said, the immediate context of Hamil-
ton’s discussion in Federalist No. 81 has nothing to do with
federal-question cases. It addresses a suggestion “that an
assignment of the public securities of one state to the citizens
of another, would enable them to prosecute that state in the
federal courts for the amount of those securities.” The Fed-
eralist No. 81, at 548. Hamilton is plainly talking about a

allies on this more difficult question can be divined, if at all, only by refer-
ence to the more extended discussions by Hamilton in The Federalist
No. 32, and by Justice Iredell in his Chisholm dissent. Both those dis-
cussions, I submit, tend to support a congressional power of abrogation.
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suit subject to a federal court’s jurisdiction under the
Citizen-State Diversity Clauses of Article III.

The general statement on sovereign immunity emphasized
by the majority then follows, along with a reference back
to The Federalist No. 32. The Federalist No. 81, at 548.
What Hamilton draws from that prior paper, however, is not
a general conclusion about state sovereignty but a particular
point about state contracts:

“A recurrence to the principles there established will
satisfy us, that there is no colour to pretend that the
state governments, would by the adoption of that plan,
be divested of the privilege of paying their own debts in
their own way, free from every constraint but that which
flows from the obligations of good faith. The contracts
between a nation and individuals are only binding on the
conscience of the sovereign, and have no pretensions
to a compulsive force. They confer no right of action
independent of the sovereign will.” Id., at 549.

The most that can be inferred from this is, as noted above,
that in diversity cases applying state contract law the immu-
nity that a State would have enjoyed in its own courts is
carried into the federal court. When, therefore, the Hans
Court relied in part upon Hamilton’s statement, see 134
U.S., at 20, its reliance was misplaced; Hamilton was ad-
dressing diversity jurisdiction, whereas Hans involved
federal-question jurisdiction under the Contracts Clause.
No general theory of federal-question immunity can be in-
ferred from Hamilton’s discussion of immunity in contract
suits. But that is only the beginning of the difficulties that
accrue to the majority from reliance on The Federalist No.
81.

Hamilton says that a State is “not . . . amenable to the suit
of an individual without its consent . ... [u]lnless . .. there is
a surrender of this immunity in the plan of the convention.”
The Federalist No. 81, at 548-549 (emphasis deleted). He
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immediately adds, however, that “[t]he circumstances which
are necessary to produce an alienation of state sovereignty,
were discussed in considering the article of taxation, and
need not be repeated here.” Id., at 549. The reference is
to The Federalist No. 32, also by Hamilton, which has this to
say about the alienation of state sovereignty:

“[Als the plan of the Convention aims only at a partial
Union or consolidation, the State Governments would
clearly retain all the rights of sovereignty which they
before had and which were not by that act exclusively
delegated to the United States. This exclusive delega-
tion or rather this alienation of State sovereignty would
only exist in three cases; where the Constitution in ex-
press terms granted an exclusive authority to the Union;
where it granted in one instance an authority to the
Union and in another prohibited the States from exercis-
ing the like authority; and where it granted an authority
to the Union, to which a similar authority in the States
would be absolutely and totally contradictory and re-
pugnant. 1 use these terms to distinguish this last case
from another which might appear to resemble it; but
which would in fact be essentially different; I mean
where the exercise of a concurrent jurisdiction might be
productive of occasional interferences in the policy of
any branch of administration, but would not imply any
direct contradiction or repugnancy in point of constitu-
tional authority.” Id., at 200 (emphasis in original).

As an instance of the last case, in which exercising con-
current jurisdiction may produce interferences in “policy,”
Hamilton gives the example of concurrent power to tax
the same subjects:

“It is indeed possible that a tax might be laid on a partic-
ular article by a State which might render it inexpedient
that thus a further tax should be laid on the same article
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by the Union; but it would not imply a constitutional
inability to impose a further tax. The quantity of the
imposition, the expediency or inexpediency of an in-
crease on either side, would be mutually questions of
prudence; but there would be involved no direct contra-
diction of power. The particular policy of the national
and of the State systems of finance might now and then
not exactly coincide, and might require reciprocal for-
bearances. It is not however a mere possibility of in-
convenience in the exercise of powers, but an immediate
constitutional repugnancy, that can by implication alien-
ate and extinguish a pre-existing right of sovereignty.”
Id., at 202 (emphasis in original).

The first embarrassment Hamilton’s discussion creates for
the majority turns on the fact that the power to regulate
commerce with Indian tribes has been interpreted as making
“Indian relations . . . the exclusive province of federal law.”
County of Oneida v. Oneida Indian Nation of N. Y., 470
U. S., at 234.% We have accordingly recognized that “[s]tate
laws generally are not applicable to tribal Indians on an In-
dian reservation except where Congress has expressly pro-
vided that State laws shall apply.” McClanahan v. Arizona
State Tax Comm’n, 411 U. S. 164, 170-171 (1973) (internal
quotation marks omitted); see also Rice v. Olson, 324 U. S.
786, 789 (1945) (“The policy of leaving Indians free from state
jurisdiction and control is deeply rooted in the Nation’s

40 See also Worcester v. Georgia, 6 Pet. 515, 560-561 (1832) (“The Chero-
kee nation . . . is a distinct community . . . in which the laws of Georgia
can have no force. . . . The whole intercourse between the United States
and this nation, is, by our Constitution and laws, vested in the government
of the United States”). This Court has repeatedly rejected state at-
tempts to assert sovereignty over Indian lands. See, e. g., The New York
Indians, 5 Wall. 761, 769 (1867) (rejecting state attempt to tax reservation
lands); Worcester, supra, at 561-563 (nullifying an attempted prosecution
by the State of Georgia of a person who resided on Indian lands in viola-
tion of state law).
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history”).#* We have specifically held, moreover, that the
States have no power to regulate gambling on Indian lands.
California v. Cabazon Band of Mission Indians, 480 U. S.
202, 221-222 (1987). In sum, since the States have no sover-
eignty in the regulation of commerce with the tribes, on
Hamilton’s view there is no source of sovereign immunity
to assert in a suit based on congressional regulation of that
commerce. If Hamilton is good authority, the majority of
the Court today is wrong.

Quite apart, however, from its application to this particu-
lar Act of Congress exercising the Indian commerce power,
Hamilton’s sovereignty discussion quoted above places the
Court in an embarrassing dilemma. Hamilton posited four
categories: congressional legislation on (a) subjects com-
mitted expressly and exclusively to Congress, (b) subjects
over which state authority is expressly negated, (¢) subjects
over which concurrent authority would be impossible (as
“contradictory and repugnant”), and (d) subjects over which
concurrent authority is not only possible, but its exercise by
both is limited only by considerations of policy (as when one
taxing authority is politically deterred from adding too much
to the exaction the other authority is already making). But
what of those situations involving concurrent powers, like
the power over interstate commerce, see, e.g., Cooley v.
Board of Wardens of Port of Philadelphia ex rel. Soc. for
Relief of Distressed Pilots, 12 How. 299 (1852) (recognizing
power of States to engage in some regulation of interstate
commerce), when a congressional statute not only binds the
States but even creates an affirmative obligation on the State

4 Although we have rejected a per se bar to state jurisdiction, it is clear
that such jurisdiction remains the exception and not the rule. See New
Mexico v. Mescalero Apache Tribe, 462 U. S. 324, 331-332 (1983) (footnotes
omitted) (“[Ulnder certain circumstances a State may validly assert
authority over the activities of nonmembers on a reservation, and . . .
in exceptional circumstances a State may assert jurisdiction over the
on-reservation activities of tribal members”).
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as such, as in this case? Hamilton’s discussion does not
seem to cover this (quite possibly because, as a good political
polemicist, he did not wish to raise it). If in fact it is fair to
say that Hamilton does not cover this situation, then the
Court cannot claim him as authority for the preservation of
state sovereignty and consequent immunity. If, however, on
what I think is an implausible reading, one were to try to
shoehorn this situation into Hamilton’s category (c) (on the
theory that concurrent authority is impossible after passage
of the congressional legislation), then any claim of sover-
eignty and consequent immunity is gone entirely.

In sum, either the majority reads Hamilton as I do, to say
nothing about sovereignty or immunity in such a case, or it
will have to read him to say something about it that bars any
state immunity claim. That is the dilemma of the majority’s
reliance on Hamilton’s The Federalist No. 81, with its ref-
erence to No. 32. Either way, he is no authority for the
Court’s position.

Thus, the Court’s attempt to convert isolated statements
by the Framers into answers to questions not before them
is fundamentally misguided.*> The Court’s difficulty is far
more fundamental, however, than inconsistency with a par-
ticular quotation, for the Court’s position runs afoul of the
general theory of sovereignty that gave shape to the Fram-
ers’ enterprise. An enquiry into the development of that
concept demonstrates that American political thought had so
revolutionized the concept of sovereignty itself that calling

42See The Federalist No. 82, p. 5563 (J. Cooke ed. 1961) (A. Hamilton)
(disclaiming any intent to answer all the “questions of intricacy and
nicety” arising in a judicial system that must accommodate “the total or
partial incorporation of a number of distinct sovereignties”); S. Elkins &
E. McKitrick, The Age of Federalism 64 (1993) (suggesting that “[t]he
amount of attention and discussion given to the judiciary in the Constitu-
tional Convention was only a fraction of that devoted to the executive and
legislative branches,” and that the Framers deliberately left many ques-
tions open for later resolution).
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for the immunity of a State as against the jurisdiction of the
national courts would have been sheer illogic.

2

We said in Blatchford v. Native Village of Noatak, 501
U.S. 775, 779 (1991), that “the States entered the federal
system with their sovereignty intact,” but we surely did not
mean that they entered that system with the sovereignty
they would have claimed if each State had assumed inde-
pendent existence in the community of nations, for even the
Articles of Confederation allowed for less than that. See
Articles of Confederation, Art. VI, §1 (“No State without
the consent of the United States in Congress assembled,
shall send any embassy to, or receive any embassy from, or
enter into any conference, agreement, alliance or treaty with
any king, prince or state ...”). While there is no need here
to calculate exactly how close the American States came to
sovereignty in the classic sense prior to ratification of the
Constitution, it is clear that the act of ratification affected
their sovereignty in a way different from any previous politi-
cal event in America or anywhere else. For the adoption of
the Constitution made them members of a novel federal sys-
tem that sought to balance the States’ exercise of some sov-
ereign prerogatives delegated from their own people with
the principle of a limited but centralizing federal supremacy.

As a matter of political theory, this federal arrangement
of dual delegated sovereign powers truly was a more revolu-
tionary turn than the late war had been. See, e.g., U. S.
Term Limats, Inc. v. Thornton, 514 U.S. 779, 838 (1995)
(KENNEDY, J., concurring) (“Federalism was our Nation’s
own discovery. The Framers split the atom of sover-
eignty”).#* Before the new federal scheme appeared, 18th-

4 Regardless of its other faults, Chief Justice Taney’s opinion in Dred
Scott v. Sandford, 19 How. 393 (1857), recognized as a structural matter
that “[tlhe new Government was not a mere change in a dynasty, or in a
form of government, leaving the nation or sovereignty the same, and
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century political theorists had assumed that “there must re-
side somewhere in every political unit a single, undivided,
final power, higher in legal authority than any other power,
subject to no law, a law unto itself.” B. Bailyn, The Ideologi-
cal Origins of the American Revolution 198 (1967); see also
Wood 34544 The American development of divided sover-
eign powers, which “shatter[ed] . . . the categories of govern-
ment that had dominated Western thinking for centuries,”
1d., at 385, was made possible only by a recognition that the
ultimate sovereignty rests in the people themselves. See
id., at 530 (noting that because “none of these arguments
about ‘joint jurisdictions’ and ‘coequal sovereignties’ convine-
ingly refuted the Antifederalist doctrine of a supreme and
indivisible sovereignty,” the Federalists could succeed only
by emphasizing that the supreme power “‘resides in the
PEOPLE, as the fountain of government’” (citing 1 Penn-
sylvania and the Federal Constitution, 1787-1788, p. 302 (J.
McMaster & F. Stone eds. 1888) (quoting James Wilson)).#?
The People possessing this plenary bundle of specific powers

clothed with all the rights, and bound by all the obligations of the preced-
ing one.” Id., at 441. See also F. McDonald, Novus Ordo Seclorum: The
Intellectual Origins of the Constitution 276 (1985) (“The constitutional re-
allocation of powers created a new form of government, unprecedented
under the sun . ..”); S. Beer, To Make a Nation: The Rediscovery of Ameri-
can Federalism 150-151 (1993) (American view of sovereignty was “radi-
cally different” from that of British tradition).

4“4t e. g., 1 W. Blackstone, Commentaries 49, 160-162 (Cooper ed. 1803).
This modern notion of sovereignty is traceable to the writings of Jean
Bodin in the late 16th century. See J. Bodin, Six Books of the Common-
wealth, bk. 2, ch. I, pp. 52-53 (M. Tooley, abr. & transl. 1967) (1576); see
also T. Hobbes, Leviathan, Part II, ch. 29, pp. 150-151 (N. Fuller ed.
1952) (1651).

4 See Wood 530 (noting that James Wilson “[m]ore boldly and fully than
anyone else . . . developed the argument that would eventually become the
basis of all Federalist thinking” about sovereignty); see also The Federal-
ist No. 22, at 146 (A. Hamilton) (acknowledging the People as “that pure
original fountain of all legitimate authority”); id., No. 49, at 339 (J. Madi-
son) (“[TThe people are the only legitimate fountain of power”).
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were free to parcel them out to different governments and
different branches of the same government as they saw fit.
See F. McDonald, Novus Ordo Seclorum: The Intellectual Or-
igins of the Constitution 278 (1985). As James Wilson em-
phasized, the location of ultimate sovereignty in the People
meant that “[t]hey can distribute one portion of power to the
more contracted circle called State governments; they can
also furnish another proportion to the government of the
United States.” 1 Pennsylvania and the Federal Constitu-
tion, 1787-1788, supra, at 302.%

Under such a scheme, Alexander Hamilton explained, “[i]t
does not follow . . . that each of the portions of powers dele-
gated to [the national or state government] is not sovereign
with regard to its proper objects.” Hamilton, Opinion on the
Constitutionality of an Act to Establish a Bank, in 8 Papers
of Alexander Hamilton 98 (Syrett ed. 1965) (emphasis in orig-
inal)."” A necessary consequence of this view was that “the
Government of the United States has sovereign power as to
its declared purposes & trusts.” Ibid. Justice Iredell was
to make the same observation in his Chisholm dissent, com-
menting that “[tlhe United States are sovereign as to all the
powers of Government actually surrendered: Each State in
the Union is sovereign as to all the powers reserved.” 2
Dall., at 435. And to the same point was Chief Justice Mar-

46 See also U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779, 838 (1995)
(KENNEDY, J., concurring) (the Constitution “created a legal system un-
precedented in form and design, establishing two orders of government,
each with its own direct relationship, its own privity, its own set of mutual
rights and obligations to the people who sustain it and are governed by it”).

47See Amar, 96 Yale L. J., at 1434-1435 (“The ultimate American answer
[to the British notion that the sovereign was by definition above the law],
in part, lay in a radical redefinition of governmental ‘sovereignty.” Just
as a corporation could be delegated limited sovereign privileges by the
King-in-Parliament, so governments could be delegated limited powers to
govern. Within the limitations of their charters, governments could be
sovereign, but that sovereignty could be bounded by the terms of the
delegation itself” (footnote omitted)).
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shall’s description of the National and State Governments as
“each sovereign, with respect to the objects committed to it,
and neither sovereign with respect to the objects committed
to the other.” McCulloch v. Maryland, 4 Wheat. 316, 410
(1819).

Given this metamorphosis of the idea of sovereignty in the
years leading up to 1789, the question whether the old immu-
nity doctrine might have been received as something suit-
able for the new world of federal-question jurisdiction is a
crucial one.*®* The answer is that sovereign immunity as it
would have been known to the Framers before ratification
thereafter became inapplicable as a matter of logic in a fed-
eral suit raising a federal question. The old doctrine, after
all, barred the involuntary subjection of a sovereign to the
system of justice and law of which it was itself the font, since
to do otherwise would have struck the common-law mind
from the Middle Ages onward as both impractical and ab-
surd. See, e. g., Kawananakoa v. Polyblank, 205 U. S. 349,
353 (1907) (Holmes, J.) (“A sovereign is exempt from suit . . .
on the logical and practical ground that there can be no legal
right as against the authority that makes the law on which
the right depends”).” But the ratification demonstrated

4 See, e. 9., Amar, supra, at 1436 (“By thus relocating true sovereignty
in the People themselves . . . Americans domesticated government power
and decisively repudiated British notions of ‘sovereign’ governmental om-
nipotence” (footnote omitted)). That this repudiation extended to tradi-
tional principles of sovereign immunity is clear from Justice Wilson’s opin-
ion in Chisholm, in which he blasted “the haughty notions of state
independence, state sovereignty and state supremacy” as allowing “the
state [to] assumle] a supercilious pre-eminence above the people who have
formed it.” 2 Dall., at 461.

49 See also Hobbes, supra, at 130 (“The sovereign of a Commonwealth,
be it an assembly or one man, is not subject to the civil laws. . . . For he
is free that can be free when he will: nor is it possible for any person to
be bound to himself, because he that can bind can release; and therefore
he that is bound to himself only is not bound”); Bodin, supra, at 28-29
(“One may be subject to laws made by another, but it is impossible to bind
oneself in any matter which is the subject of one’s own free exercise of



154 SEMINOLE TRIBE OF FLA. v. FLORIDA

SOUTER, J., dissenting

that state governments were subject to a superior regime of
law in a judicial system established, not by the State, but by
the people through a specific delegation of their sovereign
power to a National Government that was paramount within
its delegated sphere. When individuals sued States to en-
force federal rights, the Government that corresponded to
the “sovereign” in the traditional common-law sense was not
the State but the National Government, and any state immu-
nity from the jurisdiction of the Nation’s courts would have
required a grant from the true sovereign, the people, in their
Constitution, or from the Congress that the Constitution had
empowered. We made a similar point in Nevada v. Hall,
440 U. S., at 416, where we considered a suit against a State
in another State’s courts:

“This [traditional] explanation [of sovereign immunity]
adequately supports the conclusion that no sovereign
may be sued in its own courts without its consent, but
it affords no support for a claim of immunity in another
sovereign’s courts. Such a claim necessarily implicates
the power and authority of a second sovereign; its source
must be found either in an agreement, express or im-
plied, between the two sovereigns, or in the voluntary
decision of the second to respect the dignity of the first
as a matter of comity.”

Cf. United States v. Texas, 143 U. S. 621, 646 (1892) (recogniz-
ing that a suit by the National Government against a State
“does no violence to the inherent nature of sovereignty”).
Subjecting States to federal jurisdiction in federal-question
cases brought by individuals thus reflected nothing more
than Professor Amar’s apt summary that “[wlhere govern-
ments are acting within the bounds of their delegated ‘sover-
eign’ power, they may partake of sovereign immunity; where

will. . . . It follows of necessity that the king cannot be subject to his
own laws”).
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not, not.” Amar, Of Sovereignty and Federalism, 96 Yale
L. J. 1425, 1490-1491, n. 261 (1987).

State immunity to federal-question jurisdiction would,
moreover, have run up against the common understanding
of the practical necessity for the new federal relationship.
According to Madison, the “multiplicity,” “mutability,” and
“injustice” of then-extant state laws were prime factors re-
quiring the formation of a new government. 1 Farrand 318-
319 (remarks of J. Madison).?® These factors, Madison wrote
to Jefferson, “contributed more to that uneasiness which
produced the Convention, and prepared the Public mind for
a general reform, than those which accrued to our national
character and interest from the inadequacy of the Confedera-
tion to its immediate objects.” 5 Writings of James Madison
27 (G. Hunt ed. 1904). These concerns ultimately found con-
crete expression in a number of specific limitations on state
power, including provisions barring the States from enacting
bills of attainder or ex post facto laws, coining money or
emitting bills of credit, denying the privileges and immuni-
ties of out-of-staters, or impairing the obligation of contracts.
But the proposed Constitution also dealt with the old prob-
lems affirmatively by granting the powers to Congress enu-
merated in Article I, §8, and by providing through the Su-
premacy Clause that Congress could pre-empt state action
in areas of concurrent state and federal authority.

Given the Framers’ general concern with curbing abuses
by state governments, it would be amazing if the scheme of
delegated powers embodied in the Constitution had left the
National Government powerless to render the States judi-
cially accountable for violations of federal rights. And of
course the Framers did not understand the scheme to leave

50See also Wood 466 (“[Olnce men grasped, as they increasingly did in
the middle [1780’s], that reform of the national government was the best
means of remedying the evils caused by the state governments, then the
revision of the Articles of Confederation assumed an impetus and an im-
portance that it had not had a few years earlier”).
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the Government powerless. In The Federalist No. 80, at
535, Hamilton observed that “[nJo man of sense will believe
that such prohibitions [running against the States] would be
scrupulously regarded, without some effectual power in the
government to restrain or correct the infractions of them,”
and that “an authority in the federal courts, to over-rule such
as might be in manifest contravention of the articles of
union” was the Convention’s preferred remedy. By speak-
ing in the plural of an authority in the federal “courts,” Ham-
ilton made it clear that he envisioned more than this Court’s
exercise of appellate jurisdiction to review federal questions
decided by state courts. Nor is it plausible that he was
thinking merely of suits brought against States by the Na-
tional Government itself, which The Federalist’s authors did
not describe in the paternalistic terms that would pass with-
out an eyebrow raised today. Hamilton’s power of the Gov-
ernment to restrain violations of citizens’ rights was a power
to be exercised by the federal courts at the citizens’ behest.
See also Marshall, Fighting the Words of the Eleventh
Amendment, 102 Harv. L. Rev. 1342, 1367-1371 (1989) (dis-
cussing the Framers’ concern with preserving as much state
accountability as possible even in the course of enacting the
Eleventh Amendment).

This sketch of the logic and objectives of the new federal
order is confirmed by what we have previously seen of the
preratification debate on state sovereign immunity, which in
turn becomes entirely intelligible both in what it addressed
and what it ignored. It is understandable that reasonable
minds differed on the applicability of the immunity doctrine
in suits that made it to federal court only under the original
Diversity Clauses, for their features were not wholly novel.
While they were, of course, in the courts of the new and, for
some purposes, paramount National Government, the law
that they implicated was largely the old common law (and in
any case was not federal law). It was not foolish, therefore,
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to ask whether the old law brought the old defenses with it.
But it is equally understandable that questions seem not to
have been raised about state sovereign immunity in federal-
question cases. The very idea of a federal question de-
pended on the rejection of the simple concept of sovereignty
from which the immunity doctrine had developed; under the
English common law, the question of immunity in a system
of layered sovereignty simply could not have arisen. Cf.,
e. g., Jay 11, at 1282-1284; Du Ponceau, A Dissertation on the
Nature and Extent of Jurisdiction of Courts of the United
States, at 6-7.>1 The Framers’ principal objectives in re-
jecting English theories of unitary sovereignty, moreover,
would have been impeded if a new concept of sovereign im-
munity had taken its place in federal-question cases, and
would have been substantially thwarted if that new immu-
nity had been held to be untouchable by any congressional
effort to abrogate it.>?

51Cf. Jay I, at 1033-1034 (“English common law might afford clues to
the meaning of some terms in the Constitution, but the absence of any
close federal model was recognized even at the Convention”); F. Coker,
Commentary, in R. Pound, C. Mcllwain, & R. Nichols, Federalism as a
Democratic Process 81-82 (1942).

%2See, e. g., Prout v. Starr, 188 U. 8. 537, 543 (1903) (acknowledging the
immunity recognized in Hans and other cases, but observing that “[ilt
would, indeed, be most unfortunate if the immunity of the individual
States from suits by citizens of other States, provided for in the Eleventh
Amendment, were to be interpreted as nullifying those other provisions
which confer power on Congress . . . all of which provisions existed before
the adoption of the Eleventh Amendment, which still exist, and which
would be nullified and made of no effect, if the judicial power of the United
States could not be invoked to protect citizens affected by the passage of
state laws disregarding these constitutional limitations”). The majority
contends that state compliance with federal law may be enforced by other
means, ante, at 71, n. 14, but its suggestions are all pretty cold comfort:
the enforcement resources of the Federal Government itself are limited,
appellate review of state court decisions is contingent upon state consent
to suit in state court, and is also called into question by the majority’s
rationale, see supra, at 114; and the Court’s decision today illustrates
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Today’s majority discounts this concern. Without citing a
single source to the contrary, the Court dismisses the histori-
cal evidence regarding the Framers’ vision of the relation-
ship between national and state sovereignty, and reassures
us that “the Nation survived for nearly two centuries with-
out the question of the existence of [the abrogation] power
ever being presented to this Court.” Ante, at 71.>* But we
are concerned here not with the survival of the Nation but
the opportunity of its citizens to enforce federal rights in a
way that Congress provides. The absence of any general
federal-question statute for nearly a century following rati-
fication of Article IIT (with a brief exception in 1800) hardly
counts against the importance of that jurisdiction either in
the Framers’ conception or in current reality; likewise, the
fact that Congress has not often seen fit to use its power of
abrogation (outside the Fourteenth Amendment context, at
least) does not compel a conclusion that the power is not
important to the federal scheme. In the end, is it plausible

the uncertainty that the Court will always permit enforcement of federal
law by suits for prospective relief against state officers. Moreover, the
majority’s position ignores the importance of citizen suits to enforcement
of federal law. See, e. g., Alyeska Pipeline Service Co. v. Wilderness Soci-
ety, 421 U. S. 240, 263 (1975) (acknowledging that, in many instances, “Con-
gress has opted to rely heavily on private enforcement to implement public
policy”); see also S. Rep. No. 94-1011, p. 2 (Civil Rights Attorney’s Fees
Awards Act of 1976, 42 U. S. C. §1988) (recognizing that “[a]ll of these civil
rights laws depend heavily upon private enforcement”); Pennsylvania v.
Delaware Valley Citizens’ Council for Clean Air, 483 U. S. 711, 737 (1987)
(Blackmun, J., dissenting) (noting importance of citizens’ suits under fed-
eral environmental laws).

The Court’s further assertion, that “Congress itself waited nearly a
century before even conferring federal-question jurisdiction on the lower
federal courts,” ante, at 71, is simply incorrect. As I have noted, numer-
ous early statutes conferred federal-question jurisdiction on the federal
courts operating under the original Judiciary Act in particular kinds of
cases, and the Judiciary Act of 1800 provided for general federal-question
jurisdiction in the brief period before its repeal in 1801. See n. 12, supra.
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to contend that the plan of the convention was meant to leave
the National Government without any way to render individ-
uals capable of enforcing their federal rights directly against
an intransigent State?

C

The considerations expressed so far, based on text, Chis-
holm, caution in common-law reception, and sovereignty the-
ory, have pointed both to the mistakes inherent in Hans and,
even more strongly, to the error of today’s holding. Al-
though for reasons of stare decisis I would not today disturb
the century-old precedent, I surely would not extend its
error by placing the common-law immunity it mistakenly
recognized beyond the power of Congress to abrogate. In
doing just that, however, today’s decision declaring state
sovereign immunity itself immune from abrogation in
federal-question cases is open to a further set of objections
peculiar to itself. For today’s decision stands condemned
alike by the Framers’ abhorrence of any notion that such
common-law rules as might be received into the new legal
systems would be beyond the legislative power to alter or
repeal, and by its resonance with this Court’s previous es-
says in constitutionalizing common-law rules at the expense
of legislative authority.

1

I have already pointed out how the views of the Framers
reflected the caution of state constitutionalists and legisla-
tors over reception of common-law rules, a caution that the
Framers exalted to the point of vigorous resistance to any
idea that English common-law rules might be imported
wholesale through the new Constitution. The state politi-
cians also took pains to guarantee that once a common-law
rule had been received, it would always be subject to legisla-
tive alteration, and again the state experience was reflected
in the Framers’ thought. Indeed, the Framers’ very insist-
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ence that no common-law doctrine would be received by vir-
tue of ratification was focused in their fear that elements of
the common law might thereby have been placed beyond the
power of Congress to alter by legislation.

The imperative of legislative control grew directly out of
the Framers’ revolutionary idea of popular sovereignty. Ac-
cording to one historian, “[slhared ideas about the sover-
eignty of the people and the accountability of government to
the people resulted at an early date in a new understanding
of the role of legislation in the legal system. . . . Whereas a
constitution had been seen in the colonial period as a body
of vague and unidentifiable precedents and principles of com-
mon law origin that imposed ambiguous restrictions on the
power of men to make or change law, after independence it
came to be seen as a written charter by which the people
delegated powers to various institutions of government and
imposed limitations on the exercise of those powers. . . .
[T]he power to modify or even entirely to repeal the common
law . . . now fell explicitly within the jurisdiction of the legis-
lature.” W. Nelson, Americanization of the Common Law
90 (1975).4

Virtually every state reception provision, be it constitu-
tional or statutory, explicitly provided that the common law
was subject to alteration by statute. See Wood 299-300;
Jones 99. The New Jersey Constitution of 1776, for in-
stance, provided that “the common law of England, as well
as so much of the statute law, as have been heretofore prac-
tised in this Colony, shall still remain in force, until they shall

54 Considering the example of Massachusetts, Professor Nelson observes
that “the clearest illustration that legislation was coming to rest on the
arbitrary power of a majoritarian legislature rather than on its conformity
with past law and principle was the ease with which statutes altering
common law rights were enacted and repealed in the 1780s in response to
changing election results.” Nelson, Americanization of the Common Law,
at 91-92.
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be altered by a future law . . ..” N. J. Const., Art. XXII
(1776), in 6 W. Swindler, Sources and Documents of United
States Constitutions 452 (1976).> Just as the early state

% See also Del. Const., Art. 25 (1776), in 2 Swindler, Sources and Docu-
ments of United States Constitutions, at 203 (“The common law of Eng-
land, as well as so much of the statute law as has been heretofore adopted
in practice in this State, shall remain in force, unless they shall be altered
by a future law of the legislature; such parts only excepted as are repug-
nant to the rights and privileges contained in this constitution . . .”); Act
of Feb. 25, 1784, in 1 First Laws of the State of Georgia 290 (1981) (declar-
ing “the common laws of England” to be “in full force” “so far as they
are not contrary to the constitution, laws and form of government now
established in this State”); Mass. Const., Ch. VI, Art. VI (1780), in 5 Swin-
dler, supra, at 108 (“All the laws which have heretofore been adopted,
used, and approved in the province, colony, or State of Massachusetts Bay
. . . shall still remain and be in full force, until altered or repealed by the
legislature . . .”); Commonwealth v. Churchill, 2 Met. 118, 123-124 (Mass.
1840) (Shaw, C. J.) (construing “laws” in this provision to include common
law); N. H. Const., Part IT (1784), in 6 Swindler, supra, at 356 (“All the
laws which have heretofore been adopted, used and approved, in the prov-
ince, colony, or state of New-Hampshire . . . shall remain and be in full
force, until altered and repealed by the legislature . . .”); N. C. Laws 1778,
Ch. V, in 1 First Laws of the State of North Carolina 353 (1984) (“[A]ll . ..
such Parts of the Common Law, as were heretofore in Force and Use
within this Territory . . . as are not destructive of, repugnant to, or incon-
sistent with the Freedom and Independence of this State, and the Form
of Government therein established, and which have not been otherwise
provided for, . . . not abrogated, repealed, expired, or become obsolete, are
hereby declared to be in full Force within this State”); N. Y. Const., Art.
XXXV (1777), in 7 Swindler, supra, at 177-178 (“[Sluch parts of the com-
mon law of England . . . as together did form the law of the said colony [of
New York] on [April 19, 1775], shall be and continue the law of this State,
subject to such alterations and provisions as the legislature of this State
shall, from time to time, make concerning the same”); R. 1. Digest of 1766,
quoted in 1 R. Powell & P. Rohan, Powell On Real Property {62, p. 212
(1995) (“‘[IIn all actions, causes, matters and things whatsoever, where
there is no particular law of this colony, or act of parliament . . . then and
in such cases the laws of England shall be in force for the decision and
determination of the same’”); 2 T. Cooper, Statutes at Large of South
Carolina 413 (1837) (Act of Dec. 12, 1712, § V) (receiving “the Common
Law of England, where the same is not . . . inconsistent with the particular
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governments did not leave reception of the common law to
implication, then, neither did they receive it as law immune
to legislative alteration.®

constitutions, customs and laws of this Province”); S. C. Const., Art. VII
(1790), in 8 Swindler, supra, at 480 (“All laws of force in this State at the
passing of this constitution shall so continue, until altered or repealed by
the legislature . . .”); W. Slade, Vermont State Papers 450 (1823) (Act of
June 1782) (adopting “so much of the common law of England, as is not
repugnant to the constitution or to any act of the legislature of this
State”); Act of May 6, 1776, Ch. V, § VI, in First Laws of the State of
Virginia 37 (1982) (“the common law of England . . . shall be the rule of
decision, and shall be considered as in full force, until the same shall be
altered by the Legislative power of this colony”).

Connecticut, which did not enact any reception statute or constitutional
provision, adopted the common law by judicial decision insofar as it was
appropriate for local conditions. See 1 Powell & Rohan, supra, 152, at
140-141, and n. 77; Hall, 4 Vand. L. Rev., at 800; Fitch v. Brainerd, 2 Day
163 (Conn. 1805). Maryland’s position appears to have been articulated in
an oath prescribed by the Assembly in 1728 for justices of the Provincial
Court. The oath required that the justices act “according to the Laws,
Customs, and Directions of the Acts of Assembly of this Province; and
where they are silent, according to the Laws, Statutes, and reasonable
Customs of England, as have been used and practiced in this Province

..” M. Andrews, History of Maryland 227 (1929). Finally, although
Pennsylvania’s reception statute did not state that the common law could
be altered by legislative enactment in so many words, it may be read as
assuming the primacy of legislative enactments, see 9 Statutes at Large
of Pennsylvania 29-30 (Mitchell & Flanders eds. 1903) (Act of Jan. 28,
1777) (declaring prior Acts of the general assembly to still be in force, as
well as “the common law and such of the statute laws of England as have
heretofore been in force in the said province . . .”), and the state assembly
seems to have believed it had the power to depart from common law even
prior to independence. See Warren, History of the American Bar, at 103;
cf. Kirk v. Dean, 2 Binn. 341, 345 (Pa. 1810) (interpreting the state consti-
tution as permitting departures from common-law rules where local cir-
cumstances required it).

51t bears emphasis that, in providing for statutory alteration of the
common law, the new States were in no way departing from traditional
understandings. It is true that the colonial charters had generally ren-
dered colonial legislation void to the extent that it conflicted with English
common law, but this principle was simply indicative of the Colonies’ legal
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I have already indicated that the Framers did not forget
the state-law examples. When Antifederalists objected that
the 1787 draft failed to make an explicit adoption of certain
common-law protections of the individual, part of the Feder-
alists’ answer was that a general constitutional reception of
the common law would bar congressional revision. Madison
was particularly concerned with the necessity for legislative
control, noting in a letter to George Washington that “every
State has made great inroads & with great propriety on this
monarchical code.” Letter from James Madison to George
Washington (Oct. 18, 1787), reprinted in 3 Farrand 130, App.
A (emphasis in original).”” Madison went on to insist that

subjugation to the mother country and, in any event, seldom enforced in
practice. See Stoebuck, 10 Wm. & Mary L. Rev., at 396-398, 419-420.
The traditional conception of the common law as it developed in England
had always been that it was freely alterable by statute. T. Plucknett, A
Concise History of the Common Law 336-337 (5th ed. 1956); see also T.
Plucknett, Statutes and Their Interpretation in the First Half of the Four-
teenth Century 26-31 (1922) (finding no historical support for the claim
that common law was “fundamental” or otherwise superior to statutes).
Coke appears to have attempted at one time to establish a paramount
common law, see, e. g., Dr. Bonham’s Case, 8 Co. Rep. 107a, 118a, 77 Eng.
Rep. 638, 652 (C. P. 1610), but that attempt never took root in England.
See Plucknett, Concise History of the Common Law, at 337; Jones 130; J.
Gough, Fundamental Law in English Constitutional History 202 (1955)
(observing that “[b]y the nineteenth century the overriding authority of
statute-law had become the accepted principle in the courts”). And al-
though Coke’s dictum was to have a somewhat greater influence in
America, that influence took the form of providing an early foundation for
the idea that courts might invalidate legislation that they found inconsist-
ent with a written constitution. See Jones 130-132; Gough, supra, at 206—
207 (noting that Coke’s view of fundamental law came to be transformed
and subsumed in American practice by treatment of the written constitu-
tion as fundamental law in the exercise of judicial review). As I demon-
strate infra, the idea that legislation may be struck down based on princi-
ples of common law or natural justice not located within the constitutional
text has been squarely rejected in this country. See infra, at 165-168.

57 See also 3 Elliot’s Debates 469-470 (Edmund Randolph, Virginia Con-
vention) (arguing that constitutional incorporation of the common law
would be “destructive to republican principles”). Indeed, one reason for
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“[t]he Common law is nothing more than the unwritten law,
and is left by all the Constitutions equally liable to legislative
alterations.” Ibid.”® Indeed, Madison anticipated, and re-
jected, the Court’s approach today when he wrote that if “the

common law be admitted as . . . of constitutional obligation,
it would confer on the judicial department a discretion little
short of a legislative power . . . [which] would be permanent

and irremediable by the Legislature.” Alien and Sedition
Laws 380. “A discretion of this sort,” he insisted, “has al-
ways been lamented as incongruous and dangerous . . ..”
Id., at 381.%°

Madison’s suspicion of the common law was that it included “a thousand
heterogeneous & antirepublican doctrines.” Letter from Madison to
Washington (Oct. 18, 1787), reprinted in 3 Farrand 130, App. A. “[I]t will
merit the most profound consideration,” Madison was later to warn in his
Report on the Virginia Resolutions Concerning the Alien and Sedition
Laws, “how far an indefinite admission of the common law . . . might draw
after it the various prerogatives making part of the unwritten law of Eng-
land.” Alien and Sedition Laws 380. Such an admission, Madison feared,
would mean that “the whole code, with all its incongruities, barbarisms,
and bloody maxims, would be inviolably saddled on the good people of the
United States.” Ibid. See also Amar, 96 Yale L. J., at 1490 (“[The] sole
basis [of absolute government immunity from all suits] is the British idea
that the sovereign government, as the source of all law, cannot itself be
bound by any law absent its consent. . . . [L]iterally every article of the
Federalist Constitution and every amendment in the Bill of Rights rests
on the repudiation of the British view” (footnote omitted)).

8 See Wood 304, n. 75 (“To Jefferson in 1785 judicial discretion in the
administration of justice was still the great evil and codification the great
remedy”); G. White, The Marshall Court and Cultural Change, 1815-1835,
p- 130 (1991) (“[Aln assumption of the constitutional design was that if
Congress exercised [its enumerated] powers through legislation, its laws
would supersede any competing ones”).

®The Court attempts to sidestep this history by distinguishing sover-
eign immunity as somehow different from other common-law principles.
Ante, at 69. But see Chisholm v. Georgia, 2 Dall., at 435 (Iredell, J.,
dissenting) (arguing that the common law of England should control the
case “so far as it is applicable to the peculiar circumstances of the country,
and where no special act of Legislation controuls it”). The Court cannot
find solace in any distinction between “substantive rules of law” and “ju-
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History confirms the wisdom of Madison’s abhorrence of
constitutionalizing common-law rules to place them beyond
the reach of congressional amendment. The Framers feared
judicial power over substantive policy and the ossification of
law that would result from transforming common law into
constitutional law, and their fears have been borne out every
time the Court has ignored Madison’s counsel on subjects
that we generally group under economic and social policy.
It is, in fact, remarkable that as we near the end of this

risdiction,” ante, at 69, however; it is abundantly clear that we have drawn
both sorts of principles from the common law. See, e. g., Burnham v. Su-
perior Court of Cal., County of Marin, 495 U. S. 604, 609 (1990) (plurality
opinion of SCALIA, J.) (noting that American notion of personal jurisdiction
is a “common-law principle” that predates the Fourteenth Amendment).
Nothing in the history, moreover, suggests that common-law rules were
more immutable when they were jurisdictional rather than substantive in
nature. Nor is it true that “the principle of state sovereign immunity
stands distinct from other principles of the common law in that only the
former prompted a specific constitutional amendment.” Ante, at 69. The
Seventh Amendment, after all, was adopted to respond to Antifederalist
concerns regarding the right to jury trial. See n. 34, supra. Indeed, that
Amendment vividly illustrates the distinction between provisions in-
tended to adopt the common law (the Amendment specifically mentions
the “common law” and states that the common-law right “shall be pre-
served”) and those provisions, like the Eleventh Amendment, that may
have been inspired by a common-law right but include no language of
adoption or specific reference. Finally, the Court’s recourse to a vague
“jurisprudence in all civilized nations,” ante, at 69, rather than the com-
mon law of England is unavailing. When the Constitution has received
such general principles into our law, for example, in the Admiralty Clause’s
adoption of the general “law of nations” or “law of the sea,” those princi-
ples have always been subject to change by congressional enactment.
See, e. g., Panama R. Co. v. Johnson, 264 U. S. 375, 386 (1924) (noting that
although “the principles of the general maritime law, sometimes called the
law of the sea,” were “embodied” in Art. III, §2, of the Constitution, they
remained “subject to power in Congress to alter, qualify or supplement”);
The Nereide, 9 Cranch 388, 423 (1815) (Marshall, C. J.) (stating that the
Court would be “bound by the law of nations” until Congress passed a
contrary enactment).
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century the Court should choose to open a new constitutional
chapter in confining legislative judgments on these matters
by resort to textually unwarranted common-law rules, for it
was just this practice in the century’s early decades that
brought this Court to the nadir of competence that we iden-
tify with Lochner v. New York, 198 U. S. 45 (1905).%°

It was the defining characteristic of the Lochner era, and
its characteristic vice, that the Court treated the common-
law background (in those days, common-law property rights
and contractual autonomy) as paramount, while regarding
congressional legislation to abrogate the common law on
these economic matters as constitutionally suspect. See,
e. 9., Adkins v. Childrens Hospital of D. C., 261 U. S. 525, 557
(1923) (finding abrogation of common-law freedom to con-
tract for any wage an unconstitutional “compulsory exac-
tion”); see generally Sunstein, Lochner’s Legacy, 87 Colum.
L. Rev. 873 (1987). And yet the superseding lesson that
seemed clear after West Coast Hotel Co. v. Parrish, 300 U. S.
379 (1937), that action within the legislative power is not
subject to greater scrutiny merely because it trenches upon
the case law’s ordering of economic and social relationships,
seems to have been lost on the Court.

The majority today, indeed, seems to be going Lochner
one better. When the Court has previously constrained the
express Article I powers by resort to common-law or back-
ground principles, it has done so at least in an ostensible
effort to give content to some other written provision of the
Constitution, like the Due Process Clause, the very object of

80 Cf. United States v. Lopez, 514 U. S. 549, 606 (1995) (SOUTER, J., dis-
senting) (“The fulerums of judicial review in [the Lochner cases] were the
notions of liberty and property characteristic of laissez-faire economics,
whereas the Commerce Clause cases turned on what was ostensibly a
structural limit of federal power, but under each conception of judicial
review the Court’s character for the first third of the century showed itself
in exacting judicial scrutiny of a legislature’s choice of economic ends and
of the legislative means selected to reach them”).
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which is to limit the exercise of governmental power. See,
e. 9., Adair v. United States, 208 U. S. 161 (1908). Some tex-
tual argument, at least, could be made that the Court was
doing no more than defining one provision that happened to
be at odds with another. Today, however, the Court is not
struggling to fulfill a responsibility to reconcile two arguably
conflicting and Delphic constitutional provisions, nor is it
struggling with any Delphic text at all. For even the Court
concedes that the Constitution’s grant to Congress of plenary
power over relations with Indian tribes at the expense of
any state claim to the contrary is unmistakably clear, and
this case does not even arguably implicate a textual trump
to the grant of federal-question jurisdiction.

I know of only one other occasion on which the Court has
spoken of extending its reach so far as to declare that the
plain text of the Constitution is subordinate to judicially dis-
coverable principles untethered to any written provision.
Justice Chase once took such a position almost 200 years ago:

“There are