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(g) With respect to a request for
which a written notice under para-
graph (f) of this section extends the
time limits prescribed under paragraph
(c) of this section, the agency shall no-
tify the person making the request if
the request cannot be processed within
the time limit specified in paragraph
(f) of this section and shall provide the
person an opportunity to limit the
scope of the request so that it may be
processed within that time limit or an
opportunity to arrange with the agen-
cy an alternative time frame for proc-
essing the request or a modified re-
quest. Refusal by the person to reason-
ably modify the request or arrange
such an alternative time frame shall be
considered as a factor in determining
whether exceptional circumstances
exist for purposes of 5 U.S.C.
552(a)(6)(C). When ABMC reasonably be-
lieves that a requester, or a group of
requestors acting in concert, has sub-
mitted requests that constitute a sin-
gle request, involving clearly related
matters, ABMC may aggregate those
requests for purposes of this paragraph.
One element to be considered in deter-
mining whether a belief would be rea-
sonable is the time period over which
the requests have occurred.

(h) As used herein, but only to the
extent reasonably necessary to the
proper processing of the particular re-
quest, the term unusual circumstances
means:

(1) The need to search for and collect
the requested records from establish-
ments that are separated from the of-
fice processing the request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency which
have a substantial subject matter in-
terest therein.

§404.5 Inspection and copying.
When a request for information has

been approved pursuant to §404.4, the
person making the request may make
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an appointment to inspect or copy the
materials requested during regular
business hours by writing or tele-
phoning the FOIA Officer at the ad-
dress or telephone number listed in
§404.4(b). Such materials may be copied
and reasonable facilities will be made
available for that purpose. Copies of in-
dividual pages of such materials will be
made available at the price per page
specified in §404.7(d); however, the
right is reserved to limit to a reason-
able quantity the copies of such mate-
rials which may be made available in
this manner when copies also are of-
fered for sale by the Superintendent of
Documents.

§404.6 Definitions.

For the purpose of these regulations:

(a) All the terms defined in the Free-
dom of Information Act apply.

(b) A statute specifically providing for
setting the level of fees for particular
types of records (5 U.S.C. 552(a)(4)(A)(vi))
means any statute that specifically re-
quires a government agency, such as
the Government Printing Office (GPO)
or the National Technical Information
Service (NTIS), to set the level of fees
for particular types of records, in order
to:

(1) Serve both the general public and
private sector organizations by conven-
iently making available government
information;

(2) Ensure that groups and individ-
uals pay the cost of publications and
other services that are for their special
use so that these costs are not borne by
the general taxpaying public;

(3) Operate an information dissemi-
nation activity on a self-sustaining
basis to the maximum extent possible;
or

(4) Return revenue to the Treasury
for defraying, wholly or in part, appro-
priated funds used to pay the cost of
disseminating government informa-
tion. Statutes, such as the User Fee
Statute, which only provide a general
discussion of fees without explicitly re-
quiring that an agency set and collect
fees for particular documents do not
supersede the Freedom of Information
Act under section (a)(4)(A)(vi) of that
statute.
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(c) The term direct costs means those
expenditures that ABMC actually in-
curs in searching for and duplicating
(and in the case of commercial request-
ers, reviewing) documents to respond
to a FOIA request. Direct costs in-
clude, for example, the salary of the
employee performing work (the basic
rate of pay for the employee plus 16
percent of that rate to cover benefits)
and the cost of operating duplicating
machinery. Not included in direct costs
are overhead expenses such as costs of
space, and heating or lighting the facil-
ity in which the records are stored.

(d) The term search means the proc-
ess of looking for and retrieving
records or information responsive to a
request. It includes page-by-page or
line-by-line identification of informa-
tion within records and also includes
reasonable efforts to locate and re-
trieve information from records main-
tained in electronic form or format.
ABMC employees should ensure that
searching for material is done in the
most efficient and least expensive man-
ner so as to minimize costs for both the
agency and the requester. For example,
employees should not engage in line-
by-line search when merely duplicating
an entire document would prove the
less expensive and quicker method of
complying with a request. Search
should be distinguished, moreover,
from review of material in order to de-
termine whether the material is ex-
empt from disclosure (see paragraph (f)
of this section).

(e) The term duplication means the
making of a copy of a document, or of
the information contained in it, nec-
essary to respond to a FOIA request.
Such copies can take the form of paper,
microform, audio-visual materials, or
electronic records (e.g., magnetic tape
or disk), among others. The requester’s
specified preference of form or format
of disclosure will be honored if the
record is readily reproducible in that
format.

(f) The term review refers to the proc-
ess of examining documents located in
response to a request that is for a com-
mercial use (see paragraph (g) of this
section) to determine whether any por-
tion of any document located is per-
mitted to be withheld. It also includes
processing any documents for disclo-
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sure, e.g., doing all that is necessary to
excise them and otherwise prepare
them for release. Review does not in-
clude time spent resolving general
legal or policy issues regarding the ap-
plication of exemptions.

(g) The term commercial use request
refers to a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade, or profit interests of the re-
quester or the person on whose behalf
the request is made. In determining
whether a requester properly belongs
in this category, ABMC must deter-
mine the use to which a requester will
put the documents requested. More-
over, where an ABMC employee has
reasonable cause to doubt the use to
which a requester will put the records
sought, or where that use is not clear
from the request itself, the employee
should seek additional clarification be-
fore assigning the request to a specific
category.

(h) The term educational institution
refers to a preschool, a public or pri-
vate elementary or secondary school,
an institution of graduate higher edu-
cation, an institution of undergraduate
higher education, an institution of pro-
fessional education, or an institution
of vocational education, that operates
a program or programs of scholarly re-
search.

(i) The term non-commercial scientific
institution refers to an institution that
is not operated on a commercial basis
(as that term is referenced in para-
graph (g) of this section), and that is
operated solely for the purpose of con-
ducting scientific research the results
of which are not intended to promote
any particular product or industry.

(J) The term representative of the news
media refers to any person actively
gathering news for an entity that is or-
ganized and operated to publish or
broadcast news to the public. The term
news means information that is about
current events or that would be of cur-
rent interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of news) who make their products
available for purchase or subscription
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by the general public. These examples
are not intended to be all-inclusive.
Moreover, as traditional methods of
news delivery evolve (e.g., electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media would be included in
this category. In the case of freelance
journalists, they may be regarded as
working for a news organization if they
can demonstrate a solid basis for ex-
pecting publication through that orga-
nization, even though not actually em-
ployed by it. A publication contract
would be the clearest proof, but ABMC
may also look to the past publication
record of a requester in making this de-
termination.

§404.7 Fees to be charged—general.

ABMC shall charge fees that recoup
the full allowable direct costs it incurs.
Moreover, it shall use the most effi-
cient and least costly methods to com-
ply with requests for documents made
under the FOIA. When documents that
would be responsive to a request are
maintained for distribution by agencies
operating statutory-based fee schedule
programs (see definition in §404.6(b)),
such as the NTIS, ABMC should inform
requesters of the steps necessary to ob-
tain records from those sources.

(a) Manual searches for records. ABMC
will charge at the salary rate(s) (i.e.,
basic pay plus 16 percent) of the em-
ployee(s) making the search.

(b) Computer searches for records.
ABMC will charge at the actual direct
cost of providing the service. This will
include the cost of operating the cen-
tral processing unit (CPU) for that por-
tion of operating time that is directly
attributable to searching for records
responsive to a FOIA request and oper-
ator/programmer salary apportionable
to the search.

(c) Review of records. Only requesters
who are seeking documents for com-
mercial use may be charged for time
spent reviewing records to determine
whether they are exempt from manda-
tory disclosure. Charges may be as-
sessed only for the initial review; i.e.,
the review undertaken the first time
ABMC analyzes the applicability of a
specific exemption to a particular
record or portion of a record. Records
or portions of records withheld in full
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under an exemption that is subse-
quently determined not to apply may
be reviewed again to determine the ap-
plicability of other exemptions not pre-
viously considered. The costs for such a
subsequent review is assessable.

(d) Duplication of records. Records will
be duplicated at a rate of $.15 per page.
For copies prepared by computer, such
as tapes or printouts, ABMC shall
charge the actual cost, including oper-
ator time, of production of the tape or
printout. For other methods of repro-
duction or duplication, ABMC will
charge the actual direct costs of pro-
ducing the document(s). If ABMC esti-
mates that duplication charges are
likely to exceed $25, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated. Such a
notice shall offer a requester the oppor-
tunity to confer with agency personnel
with the object of reformulating the re-
quest to meet his or her needs at a
lower cost.

(e) Other charges. When it elects to
charge them, ABMC will recover the
full costs of providing services such as:

(1) Certifying that records are true
copies;

(2) Sending records by special meth-
ods such as express mail.

(3) Eight by ten inch black and white
photographs—$3.75

(4) Eight by ten inch color photo-
graphs—$5.00

(5) $1.50 per publication

(6) Video Purchase:
Freedom—$13.00

(f) Remittances shall be in the form
either of a personal check or bank
draft drawn on a bank in the United
States, or a postal money order. Re-
mittances shall be made payable to the
order of the Treasury of the United
States and mailed to the FOIA Officer,
American Battle Monuments Commis-
sion, Courthouse Plaza 11, Suite 500,
2300 Clarendon Blvd., Arlington, Vir-
ginia 22201

(g9) A receipt for fees paid will be given
upon request. Refund of fees paid for
services actually rendered will not be
made.

(h) Restrictions on assessing fees. With
the exception of requesters seeking
documents for a commercial use,

The Price of



