The following is a proposed settlement on the Gasoline Distribution MACT. All parties signed
this proposed settlement on October 29, 1996. In early November, the EPA will announce in the
Federa Register, an opening of a public comment period and procedures for making comment on
this proposed settlement. That announcement will be placed on the TTN soon after signature and
then updated with the proper dates when published in the Federal Register.

Contact Jon Averback, at 202 260-7718, if you have questions about the proposed settlement.
Contact Stephen Shedd, at 919 541-5397, if you have technical questions on the standard.



IN THE UNI TED STATES COURT OF APPEALS
FOR THE DI STRICT OF COLUMBIA CIRCU T

AVERI CAN PETROLEUM | NSTI TUTE,
Peti tioner,
V.
U. S. ENVI RONMENTAL PROTECTI ON
AGENCY and CAROL M BROWNER,

Adm nistrator, U. S. Environmental
Prot ection Agency,

Docket No. 95-1098

Respondent s.

N N N N N N N N N N N N N N

SETTLEMENT AGREENMENT

WHEREAS, the Anerican PetroleumlInstitute ("API"),
petitioner, seeks judicial review under Clean Air Act section
307(b), 42 U.S.C. §8 7607(b), of the final rule entitled "National
Em ssion Standard for Hazardous Air Pollutants for Source
Categories: Gasoline Distribution (Stage 1)," 59 Fed. Reg. 64303
(Dec. 14, 1994) ("Gasoline Distribution Standard"), pronul gated
by the United States Environnental Protection Agency and Carol M
Browner, Adm nistrator (collectively "EPA"), respondents;

WHEREAS, APl and EPA wish to effect a settlenent of
this matter w thout expensive and protracted litigation;

NOW THEREFORE, APl and EPA hereby agree as foll ows:

1. APl and EPA are the parties to this Settlenent

Agreenment. Except as otherw se provided in this Settlenent



Agreenent, all ternms herein shall be defined in accordance with
the Cean Air Act and regul ati ons pronul gated under the authority
of the Clean Air Act.

2. EPA agrees to conduct notice-and-conment rul emaking in
accordance with Clean Air Act section 307(d) on the issue of
whether 40 C.F.R part 63 should be anended as foll ows:

a. to incorporate into the em ssion screening equations in
40 C.F.R 8§ 63.420(a) and (b) a variable, "OE, " which woul d equal
the total tons of hazardous air pollutant ("HAP') em ssions at
the facility that are not addressed by the current em ssion
screeni ng equati ons;

b. to nodify the em ssion screening equations in 40 CF. R
8 63.420(a) and (b) by adding CE divided by twenty-five ("OE 25")
to the variables to be summed in cal culating the em ssion
screening factor for the bulk term nal or pipeline breakout
station;

C. to provide that an owner or operator of a facility with
a bulk termnal or a pipeline breakout station that has HAP
em ssion sources that are not part of the Gasoline Distribution
(Stage |) source category or are not part of the current em ssion
screeni ng equation, may use the em ssion screening equations
descri bed in Subparagraph 2(b), above, to establish that the
facility's potential to emt ("PTE') is less than that of a major

source, provided that OE/ 25 does not exceed five percent (5% of

the em ssion screening factor for the facility as cal cul ated
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under the revised em ssion screening equations described in

Subpar agraph 2(b), and provided that the current conpliance,

reporting, and recordkeeping requirenents for the paraneters of
the em ssion screening equations (40 CF. R 8 63.420 (c) - (f)),
are net for the OE paraneter

3. EPA agrees to sign a notice of proposed rul emaki ng
descri bed in Paragraph 2 no later than four (4) nonths after the
date this Settl enent Agreenent has been signed by counsel for
both parties ("Signature Date"). After considering any public
comments received, EPA agrees to sign a notice of final
rul emaki ng on the issues described in Paragraph 2 no later than
ten (10) nonths after the Signature Date.

4, EPA agrees to issue a policy nenorandum that extends
the expiration date of the methods for establishing HAP PTE

l[imts avail abl e under Options for Limting the Potential to Enmt

(PTE) of a Stationary Source Under Section 112 and Title V of the

Clean Air Act (Act), John S. Seitz and Robert |I. Van Heuvelen to

EPA Regi ons, January 25, 1995, as nodified by Release of Interim

Policy on Federal Enforceability of Limtations on Potential to

Emt, fromJohn S. Seitz and Robert 1. Van Heuvel en, EPA to EPA
Regi onal O fice Addressees, January 22, 1996 ("PTE Transition
Policy Menoranda") until at |least January 1, 1998, for owners and
operators of bulk termnal facilities and pipeline breakout
stations. This policy nenorandum shall be issued either as a

st and- al one docunent or as part of other docunents addressing
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additional matters. |If EPA extends the expiration date of the
PTE Transition Policy Menoranda to beyond January 1, 1998, then
such an extended date would apply to the Gasoline Distribution
St andar d.

5. EPA agrees to issue the policy nenorandum described in
Paragraph 4 no later than four (4) nonths after the "Signature
Date," as defined in Paragraph 3 of this Settlenent Agreenent.

6. The parties nmay extend the dates set forth in
Paragraphs 3 and 5 or otherwi se nodify this Settlenment Agreenent
by witten stipulation executed by counsel for the parties. AP
will agree to reasonable requests for extensions if the Agency
has exerted its best efforts to acconplish the tasks described in
Par agr aphs 2 t hrough 5.

7. The parties agree and acknow edge that final approval
of this proposed Settlenment Agreenent is subject to the
requi renents of Clean Air Act section 113(g), 42 U S.C. 8§
7413(g). That subsection provides that notice of this proposed
agreenent be given to the public, that the public shall have at
| east thirty (30) days to nake any comments, and that the
Adm ni strator or the Attorney General, as appropriate, nust
consi der those comrents in deciding whether to consent to this
Settl ement Agreenent.

8. The Admi nistrator shall cause notice of this Settlenent
Agreenent requesting public comment thereon to be forwarded to

the Federal Reqgister for publication within 15 days of execution
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of this Settlenent Agreenent by the parties. Wthin 30 days
after the close of such public cormment period, and after review
of any public comments, the Adm nistrator or the Attorney
General, or their delegates, as appropriate, shall determ ne
whet her to consent to this Settlenent Agreement. Unless such
consent is withheld, the parties shall pronptly thereafter nove
the Court, based on this Settlenent Agreenent, to stay further
proceedi ngs before the Court until the Settlenment Agreenent is

i mpl enented as provided in Paragraphs 2 - 5 or until further
notion to the Court. For purposes of this Settlenent Agreenent,
the date the parties file the finally-approved Settl enment
Agreenment shall constitute the "Approval Date."

9. Nothing in this Settlement Agreenent shall be construed
tolimt or nodify the discretion accorded to the Adm ni strator
by the Clean Air Act or by general principles of adm nistrative
| aw.

10. Nothing in this Settlenent Agreenent shall be construed
to require EPA to obligate or pay funds or in any other way to
take action in violation of the Anti-Deficiency Act or any other
appl i cabl e appropriations |aw.

11. Nothing in this Settlenment Agreenent shall be construed
tolimt or nodify EPA's discretion to alter, anend or revise the
regul ations identified in Paragraph 2 or the policy nmenorandum
described in Paragraph 4 fromtine to tine or to pronul gate
super sedi ng regul ati ons or nenoranda.
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12. In the event that EPA takes final agency action within
the tine frames specified in Paragraph 3 that substantially
conforms to Paragraph 2, and issues within the timefranes
specified in Paragraph 5 a policy nenorandumthat substantially
conforms to Paragraph 4, APl and EPA shall pronptly stipulate to
the dismssal with prejudice of APlI's petition in Case No. 95-
1098 in accordance with Rule 42 of the Federal Rules of Appellate
Procedure. |f EPA anends 40 C.F.R part 63 in substanti al
conformance with Paragraph 2 above, APl wi Il not exercise
what ever rights it may have to seek review of that anmendnent
pursuant to Cean Air Act section 307, or otherw se.

13. In the event EPA fails to performits obligations under
this Settlenment Agreenent, API's sole renmedy (except as provided
i n Paragraph 14) shall be the right to reactivate this
litigation. APl agrees to give EPA thirty (30) days notice prior
to exercising its rights under this Paragraph.

14. |If EPA' s final action under Paragraph 3 does not anend
40 CF.R part 63 in substantial conformance w th Paragraph 2
above, APl may exercise whatever rights it may have to seek
review of that final action pursuant to Cean Air Act section
307, or otherw se.

15. Except as expressly provided in this Settlenent
Agreenent, none of the parties waives or relinquishes any |egal
rights, clains, or defenses it may have. Each party w |l bear
Its own costs and attorneys' fees, including but not limted to
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any costs of nonitoring conpliance with this Settlenment Agreenent
and participating in the rul emaki ng proceedi ng contenpl ated by
this Settlenment Agreenent.

16. The undersigned representatives of each party certify
that they are fully authorized by the party or parties they
represent to bind the respective parties to the terns of this
Settl enment Agreenent, subject to the provisions of Paragraphs 7
and 8.

For the United States Environmental Protection Agency and

Carol M Browner, Adm nistrator:

Dat e:
Martin F. MDernott
Envi ronnment al Def ense Section
Envi ronment and Nat ural Resources Division
United States Departnent of Justice
10th Street & Pennsylvania Ave., N W
Washi ngton, D.C. 20530
(202) 514-4122
Dat e:
Jonat han C. Aver back
O fice of General Counsel (2344)
Envi ronnmental Protection Agency
401 MSt., S W
Washi ngton, D.C. 20460
(202) 260-7718
For the American Petroleumlnstitute:
Dat e:

Ell en Siegler

O fice of General Counse
Anerican PetroleumlInstitute
1120 L St., N W

Washi ngton, D.C. 20005



(202) 682-8271



