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SOURCE: 56 FR 18650, Apr. 23, 1991, unless
otherwise noted.

Subpart A—Scope
§ 731.101 Purpose.

The purpose of this part is to estab-
lish criteria and procedures for making
determinations of suitability for em-
ployment in positions in the competi-
tive service and for career appoint-
ments in the Senior Executive Service
(hereinafter in this part, ‘‘competitive
service’’) pursuant to 5 U.S.C. 3301 and
E.O. 10577. Section 3301 of title 5,
United States Code, directs consider-
ation of ‘‘age, health, character,
knowledge, and ability for the employ-
ment sought.’’ E.O. 10577 directs OPM
to examine ‘‘suitability’’ for competi-
tive Federal employment. This part
concerns only determinations of ‘‘suit-
ability’’ based on an individual’s char-
acter or conduct that may impact the
efficiency of the service by jeopard-
izing an agency’s accomplishment of
its duties or responsibilities, or by
interfering with or preventing effective
service in the position applied for or
employed in, and determinations that
there is a statutory or regulatory bar
to employment. Determinations made
under this part are distinct from deter-
minations of eligibility for assignment
to, or retention in, sensitive national
security positions made under E.O.
10450 or similar authorities.

§ 731.102 Implementation.
(a) An investigation conducted for

the purpose of determining suitability
under this part may not be used for any
other purpose except as provided in a
Privacy Act system of records notice
published by the agency conducting the
investigation.

(b) Policies, procedures, criteria, and
guidance for the implementation of
this part shall be set forth in issuances
of the Federal Personnel Manual Sys-
tem or other appropriate instruments.
Agencies exercising authority under
this part by delegation from OPM shall
conform to such policies, procedures,
criteria, and guidance.

§ 731.103 Delegation to agencies.

(a) Direct Hires. The head of each
agency is delegated authority for adju-
dicating suitability under this part for
applicants filing directly with the
agency outside a civil service register.

(b) OPM may in its discretion dele-
gate to the heads of agencies authority
for adjudicating suitability in other
cases involving applicants and eligibles
for, and appointees to, competitive
service positions in the agency.

(c) Paragraphs (a) and (b) of this sec-
tion notwithstanding, OPM may exer-
cise its jurisdiction under this part in
any case when deemed necessary.

(d) Any applicant, eligible, or ap-
pointee who is found unsuitable by any
agency having delegated authority
from OPM under this part for any rea-
son named in § 731.202 may appeal to
the Merit Systems Protection Board
under the Board’s regulations.

Subpart B—Suitability
Determinations

§ 731.201 Standard.

Subject to subpart C of this part,
OPM may deny an applicant examina-
tion, deny an eligible appointment, and
direct an agency to remove an ap-
pointee or employee when OPM deter-
mines the action will promote the effi-
ciency of the service.

§ 731.202 Criteria.

(a) General. In determining whether
its action will promote the efficiency
of the service, OPM or an agency to
which OPM has delegated authority
under § 731.103 of this chapter, shall
make its determination on the basis of:

(1) Whether the conduct of the indi-
vidual may reasonably be expected to
interfere with, or prevent, efficient
service in the position applied for or
employed in; or

(2) Whether the conduct of the indi-
vidual may reasonably be expected to
interfere with, or prevent, effective ac-
complishment by the employing agen-
cy of its duties or responsibilities; or

(3) Whether a statutory or regulatory
bar prevents the lawful employment of
the individual in the position in ques-
tion.
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(b) Specific factors. When making a de-
termination under paragraph (a) of this
section, any of the following reasons
may be considered a basis for finding
an individual unsuitable:

(1) Misconduct or negligence in prior
employment which would have a bear-
ing on efficient service in the position
in question, or would interfere with or
prevent effective accomplishment by
the employing agency of its duties and
responsibilities;

(2) Criminal or dishonest conduct re-
lated to the duties to be assigned to
the applicant or appointee, or to that
person’s service in the position or the
service of other employees;

(3) Intentional false statement or de-
ception or fraud in examination or ap-
pointment;

(4) Refusal to furnish testimony as
required by § 5.4 of this chapter;

(5) Alcohol abuse of a nature and du-
ration which suggests that the appli-
cant or appointee would be prevented
from performing the duties of the posi-
tion in question, or would constitute a
direct threat to the property or safety
of others;

(6) Illegal use of narcotics, drugs, or
other controlled substances, without
evidence of substantial rehabilitation;

(7) Knowing and willful engagement
in acts or activities designed to over-
throw the U.S. Government by force;

(8) Any statutory or regulatory bar
which prevents the lawful employment
of the person involved in the position
in question.

(c) Additional considerations. In mak-
ing a determination under paragraphs
(a) and (b) of this section, OPM and
agencies shall consider the following
additional factors to the extent that
they deem these factors pertinent to
the individual case:

(1) The kind of position for which the
person is applying or in which the per-
son is employed, including the degree
of public trust or risk in the position;

(2) The nature and seriousness of the
conduct;

(3) The circumstances surrounding
the conduct;

(4) The recency of the conduct;
(5) The age of the person involved at

the time of the conduct;
(6) Contributing societal conditions;

(7) The absence or presence of reha-
bilitation or efforts toward rehabilita-
tion.

Subpart C—Suitability Rating
Actions

§ 731.301 Jurisdiction.
(a) Appointments subject to investiga-

tion. (1) In order to establish an ap-
pointee’s suitability for employment in
the competitive service, every appoint-
ment to a position in the competitive
service is subject to investigation by
OPM, except:

(i) Promotion;
(ii) Demotion;
(iii) Reassignment;
(iv) Conversion from career-condi-

tional to career tenure;
(v) Appointment, or conversion to an

appointment, made by an agency of an
employee of that agency who has been
serving continuously with that agency
for at least one year in one or more po-
sitions under an appointment subject
to investigation; and

(vi) Transfer, provided the one-year,
subject-to-investigation period applied
to the previous appointment has ex-
pired.

(2) Appointments are subject to in-
vestigation to continue OPM’s jurisdic-
tion to investigate the suitability of an
applicant after appointment and to au-
thorize OPM to require removal when
it finds the appointee is unsuitable for
Federal employment. The subject-to-
investigation condition may not be
construed as requiring an employee to
serve a new probationary or trial pe-
riod or as extending the probationary
or trial period of an employee.

(b) Duration of condition. The subject-
to-investigation condition expires
automatically at the end of one year
after the effective date of appointment,
except in a case involving intentional
false statement or deception or fraud
in examination or appointment, or re-
fusal to furnish testimony.

§ 731.302 Risk designation and inves-
tigative requirements.

(a) Risk designation. Agency heads
shall designate every competitive serv-
ice position within the agency at either
a High, Moderate, or Low risk level as
determined by the position’s potential
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