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pay schedule at a grade(s) higher than
the position in which the employee is
placed, including service performed by
an employee of a nonappropriated fund
instrumentality of the Department of
Defense or the Coast Guard, as defined
in 5 U.S.C. 2105(c), who is moved to a
position in the civil service employ-
ment system of the Department of De-
fense or the Coast Guard, respectively,
without a break in service of more
than 3 days.

(2) An employee is eligible for grade
retention when his or her position has
been reclassified at a lower grade only
if the position which is being reduced
had been classified at a higher grade(s)
for a continuous period of at least 1
year immediately before the reduction.

(3) In situations other than those
covered in paragraphs (c)(1) and (c)(2)
of this section, an employee is eligible
for grade retention if he or she, imme-
diately prior to being placed in the
lower grade, has served in a position in
any pay schedule for 52 consecutive
weeks or more, provided the service
was in an agency as defined in 5 U.S.C.
5102 at a grade(s) higher than the posi-
tion in which the employee is placed,
including service performed by an em-
ployee of a nonappropriated fund in-
strumentality of the Department of
Defense or the Coast Guard, as defined
in 5 U.S.C. 2105(c), who is moved to a
position in the civil service employ-
ment system of the Department of De-
fense or the Coast Guard, respectively,
without a break in service of more
than 3 days.

[45 FR 85656, Dec. 30, 1980, as amended at 57
FR 12404, Apr. 10, 1992]

§ 536.104 Coverage and applicability of
pay retention.

(a) Pay retention shall apply to any
employee whose rate of basic pay
would otherwise be reduced:

(1) As the result of the expiration of
the 2-year period of grade retention; or

(2) As a result of reduction-in-force
or reclassification when the employee
does not meet the eligibility require-
ment for grade retention; or

(3) As a result of a reduction or elimi-
nation of scheduled rates, special
schedules, or special rates, but not as a
result of—

(i) A statutory reduction in sched-
uled rates of pay under the General
Schedule, including a reduction au-
thorized under section 5305(c) of title 5,
United States Code; or

(ii) A statutory reduction in a pre-
vailing rate schedule established under
subchapter IV of chapter 53 of title 5,
United States Code, and part 532 of this
chapter.

(4) As a result of the placement of an
employee into a non-special rate posi-
tion or into a lower special rate posi-
tion from a special rate position; or

(5) As a result of the placement of an
employee in a position in a lower wage
area or in a position in a different pay
schedule; or

(6) As a result of the placement of the
employee in a formal employee devel-
opment program generally utilized
Governmentwide: Upward Mobility,
Apprenticeship, and Career Intern Pro-
grams.

(b) Except as otherwise covered in
paragraph (a) of this section, the head
of the agency may provide pay reten-
tion to eligible employees whose rates
of basic pay would otherwise be re-
duced as the result of a management
action.

(c) The head of the agency may grant
pay retention to an employee whose
pay is reduced as the result of the
movement of his or her position from a
nonappropriated fund instrumentality
under the jurisdiction of the Depart-
ment of Defense or the Coast Guard to
the civil service employment system of
the Department of Defense or the Coast
Guard, respectively.

[45 FR 85656, Dec. 30, 1980, as amended at 51
FR 12684, Apr. 15, 1986; 53 FR 49545, Dec. 8,
1988; 54 FR 51009, Dec. 12, 1989; 57 FR 12404,
Apr. 10, 1992]

§ 536.105 Exclusions.
(a) Grade and pay retention shall not

apply to an employee who—
(1) Moves from a position that is not

in an agency as defined in 5 U.S.C. 5102;
(2) Is identified under 5 U.S.C. 2105(c),

except prevailing rate employees in-
cluded under 5 U.S.C. 5361;

(3) Is reduced in grade or pay for per-
sonal cause or at the employee’s re-
quest;

(4) Does not satisfactorily complete
the probationary period prescribed by 5
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U.S.C. 3321(a)(2), and, as a result, is re-
moved from a supervisory or manage-
rial position; or

(5) Is entitled to receive basic pay
under 5 U.S.C. 3594(c) because of re-
moval from the Senior Executive Serv-
ice and placement in a civil service po-
sition (other than a Senior Executive
Service position) under 5 U.S.C.
3594(b)(2).

(b) An employee’s entitlement to
grade or pay retention is not affected
by a temporary promotion or tem-
porary reassignment. However, an em-
ployee serving under a temporary pro-
motion or temporary reassignment
may not retain a grade or rate of basic
pay held during the temporary pro-
motion or temporary reassignment.

(c) Grade retention under
§ 536.103(a)(1) or (b) shall not apply to a
member of the Senior Executive Serv-
ice or an individual in a position sub-
ject to the senior-level pay authority
in 5 U.S.C. 5376 who is placed in a posi-
tion in a covered pay schedule.

[45 FR 85656, Dec. 30, 1980, as amended at 54
FR 18880, May 3, 1989; 56 FR 18663, Apr. 23,
1991]

Subpart B—Determination of Re-
tained Grade and Rate of
Basic Pay; Loss of, or Termi-
nation of Eligibility

§ 536.201 Comparison of grades in dif-
ferent pay schedules or pay sys-
tems.

For the purpose of determining
whether the grade of a position is equal
to, higher than, or lower than the
grade of another position in move-
ments between pay schedules or pay
systems, the representative rates of
the positions will be compared.

§ 536.202 Period of grade retention.
(a) An employee entitled to grade re-

tention is entitled to retain that grade
for 2 years beginning on the date the
employee is placed in the lower graded
position.

(b) If, during a 2-year period of grade
retention, an employee is further re-
duced in grade under circumstances
also entitling the employee to grade
retention, the employee shall continue
to retain the previous retained grade

for the remainder of the previous 2-
year retention period. At the end of
that period, the employee shall be enti-
tled to retain the grade of the position
from which the further reduction in
grade was made, until 2 years have
passed from the date of the further re-
duction in grade.

(c) Notwithstanding § 536.207(a)(1) of
this part, grade retention shall con-
tinue to apply to an employee serving
under an interim appointment made
under § 772.102 of this chapter for the
duration of the original 2-year period if
the employee’s grade was retained
under this part in the appointment im-
mediately preceding the interim ap-
pointment.

[45 FR 85656, Dec. 30, 1980, as amended at 57
FR 3712, Jan. 31, 1992]

§ 536.203 Determination of retained
grade.

(a) An employee who is in a position
under a covered pay schedule imme-
diately prior to the action which gives
entitlement to grade retention shall re-
tain the grade held immediately prior
to the action.

(b) An employee who is in a position
not under a covered pay schedule im-
mediately prior to the action which
gives entitlement to grade retention
shall retain:

(1) The lowest grade of the covered
pay schedule in which placed which has
a representative rate equal to or higher
than the representative rate of the
grade held immediately prior to that
placement; or

(2) The highest grade of the covered
pay schedule in which placed, if there
is no grade in the covered pay schedule
with a representative rate equal to or
higher than the representative rate
held immediately prior to that place-
ment.

[44 FR 54693, Sept. 21, 1979, as amended at 64
FR 69174, Dec. 10, 1999]

§ 536.204 Determination of applicable
rate schedule.

(a) When an employee entitled to
grade retention is placed in a position
in a different geographical area, the
rate schedule which applies to the em-
ployee is the rate schedule in the new
geographical area.
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