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field as distinguished from general edu-
cation; or is performing work, com-
parable to that performed by profes-
sional employees, on the basis of spe-
cialized education or training and ex-
perience which has provided both theo-
retical and practical knowledge of the
specialty, including knowledge of re-
lated disciplines and of new develop-
ments in the field; or

(2) Work in a recognized field of ar-
tistic endeavor that is original or cre-
ative in nature (as distinguished from
work which can be produced by a per-
son endowed with general manual or
intellectual ability and training) and
the result of which depends on the in-
vention, imagination, or talent of the
employee; or

(3) Work that requires theoretical
and practical application of highly-spe-
cialized knowledge in computer sys-
tems analysis, programming, and soft-
ware engineering or other similar work
in the computer software field. The
work must consist of one or more of
the following:

(i) The application of systems anal-
ysis techniques and procedures, includ-
ing consulting with users, to determine
hardware, software, or system func-
tional specifications; or

(ii) The design, development, docu-
mentation, analysis, creation, testing,
or modification of computer systems or
programs, including prototypes, based
on and related to user or system design
specifications; or

(iii) The design, documentation, test-
ing, creation, or modification of com-
puter programs related to machine op-
erating systems; or

(iv) A combination of the duties de-
scribed in paragraphs (a)(3)(i), (a)(3)(ii),
and (a)(3)(iii) of this section, the per-
formance of which requires the same
level of skills.

(b) Intellectual and varied work test.
The employee’s work is predominantly
intellectual and varied in nature, re-
quiring creative, analytical, evalua-
tive, or interpretative thought proc-
esses for satisfactory performance.

(c) Discretion and independent judg-
ment test. The employee frequently ex-
ercises discretion and independent
judgment, under only general super-
vision, in performing the normal day-
to-day work.

(d) 80-percent test. In addition to the
primary duty test that applies to all
employees, General Schedule employ-
ees in positions properly classified at
GS–5 or GS–6 (or the equivalent level in
other comparable white-collar pay sys-
tems), must spend 80 percent or more
of the worktime in a representative
workweek on professional functions
and work that is an essential part of
those functions to meet the 80-percent
test.

§ 551.208 Effect of performing tem-
porary work or duties on FLSA ex-
emption status.

(a) Applicability.
(1) When applicable. This section ap-

plies only when an employee must tem-
porarily perform work or duties that
are not consistent with the primary or
grade-controlling duty of the employ-
ee’s official position description. The
period of temporary work or duties
may or may not involve a different ge-
ographic duty location. The FLSA ex-
emption status of employees during a
period of temporary work or duties
must be determined as described in this
section.

(2) When not applicable. This section
does not apply when an employee is de-
tailed to an identical additional posi-
tion as the employee’s position or to a
position of the same grade, series code,
basic duties, and FLSA exemption sta-
tus as the employee’s position.

(b) Effect on nonexempt employees.
(1) A nonexempt employee who must

temporarily perform work or duties
that are not consistent with the pri-
mary or grade-controlling duty of the
employee’s official position description
remains nonexempt for the entire pe-
riod of temporary work or duties un-
less all three of the following condi-
tions are met:

(i) 30-day test. The period of tem-
porary work or duties exceeds 30 cal-
endar days; and

(ii) Exempt work or duty. The employ-
ee’s primary duty for the period of
temporary work or duties is exempt
work or duty as defined in this part;
and

(iii) Positions at GS–7 or above, or at
situation 3 or 4. The employee’s position
(including a position to which the em-
ployee is temporarily promoted) is
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properly classified in the General
Schedule at GS–7 or above (or the
equivalent level in other comparable
white-collar pay systems) or properly
classified in the Federal Wage System
as a supervisor at situation 3 or 4 of
Factor I of the Federal Wage System Job
Grading Standard for Supervisors (or the
equivalent level in other comparable
wage systems).

(2) If a nonexempt employee becomes
exempt under the criteria in paragraph
(b)(1) of this section—

(i) The employee must be considered
exempt for the entire period of tem-
porary work or duties; and

(ii) If the employee received FLSA
overtime pay for work performed dur-
ing the first 30 calendar days of the
temporary work or duties, the agency
must recalculate the employee’s total
pay retroactive to the beginning of
that period because the employee is
now not entitled to the FLSA overtime
pay received but may be owed title 5
overtime pay.

(c) Effect on exempt employees.
(1) An exempt employee not covered

by the special provision of paragraph
(c)(3) of this section who must tempo-
rarily perform work or duties that are
not consistent with the primary or
grade-controlling duty of the employ-
ee’s official position description re-
mains exempt for the entire period of
temporary work or duties unless all
three of the following conditions are
met:

(i) 30-day test. The period of tem-
porary work or duties exceeds 30 cal-
endar days; and

(ii) Not exempt work or duty. The em-
ployee’s primary duty for the period of
temporary work or duties is not exempt
work or duty as defined in this part;
and

(iii) Positions at GS–7 or above, or at
situation 3 or 4. The employee’s position
(including a position to which the em-
ployee is temporarily promoted) is
properly classified in the General
Schedule at GS–7 or above (or the
equivalent level in other comparable
white-collar pay systems) or properly
classified in the Federal Wage System
as a supervisor at situation 3 or 4 of
Factor I of the Federal Wage System Job
Grading Standard for Supervisors (or the

equivalent level in other comparable
wage systems).

(2) If an exempt employee becomes
nonexempt under the criteria in para-
graph (c)(1) of this section—

(i) The employee must be considered
nonexempt for the entire period of
temporary work or duties; and

(ii) If the employee received title 5
overtime pay for work performed dur-
ing the first 30 calendar days of the
temporary work or duties, the agency
must recalculate the employee’s total
pay retroactive to the beginning of
that period because the employee may
now not be entitled to some or all of
the title 5 overtime pay received but
may be owed FLSA overtime pay.

(3) Special provision for exempt employ-
ees at GS–5 or GS–6, or below situation 3.
The exemption status of certain ex-
empt employees who must temporarily
perform work or duties that are not
consistent with the primary or grade-
controlling duty of their official posi-
tion description must be determined on
a workweek basis for the period of tem-
porary work or duties. Such employees
are exempt employees whose positions
(including a position to which the em-
ployee is temporarily promoted) are
properly classified in the General
Schedule at GS–5 or GS–6 (or the equiv-
alent level in other comparable white-
collar pay systems), or are properly
classified in the Federal Wage System
below situation 3 of Factor I of the
Federal Wage System Job Grading Stand-
ard for Supervisors (or the equivalent
level in other comparable wage sys-
tems). The exemption status deter-
mination of these employees will result
in the employee either remaining ex-
empt or becoming nonexempt for that
workweek, as described in paragraphs
(c)(3)(i) and (c)(3)(ii) of this section.

(i) Remain exempt. An exempt em-
ployee remains exempt for a given
workweek only if the employee per-
forms exempt work or duties for 80 per-
cent or more of the worktime in that
workweek.

(ii) Become nonexempt. An exempt em-
ployee becomes nonexempt for a given
workweek only if the employee per-
forms nonexempt work or duties for
more than 20 percent of the worktime
in that workweek.
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(d) Emergency situation. Notwith-
standing any other provisions of this
section, and regardless of an employ-
ee’s grade level, the agency may deter-
mine that an emergency situation ex-
ists that directly threatens human life
or safety, serious damage to property,
or serious disruption to the operations
of an activity, and there is no recourse
other than to assign qualified employ-
ees to temporarily perform work or du-
ties in connection with the emergency.
In such a designated emergency—

(1) Nonexempt employee. The exemp-
tion status of a nonexempt employee
remains nonexempt whether the em-
ployee performs nonexempt work or ex-
empt work during the emergency; and

(2) Exempt employee. The exemption
status of an exempt employee must be
determined on a workweek basis. The
exemption status determination of ex-
empt employees will result in the em-
ployee either remaining exempt or be-
coming nonexempt for that workweek,
as described in paragraphs (d)(2)(i) and
(d)(2)(ii) of this section.

(i) Remain exempt. An exempt em-
ployee remains exempt for any work-
week in which the employee performs
exempt work or duties for 80 percent or
more of the worktime in a given work-
week.

(ii) Become nonexempt. An exempt em-
ployee becomes nonexempt for any
workweek in which the employee per-
forms nonexempt work or duties for
more than 20 percent of the worktime
in a given workweek.

[62 FR 67247, Dec. 23, 1997; 63 FR 2304, Jan. 14,
1998]

§ 551.209 Foreign exemption criteria.
(a) Application. When the foreign ex-

emption applies, the minimum wage,
overtime, and child labor provisions of
the Act do not apply to any employee
who spends all hours of work in a given
workweek in an exempt area. When an
employee meets one of the two criteria
in paragraph (b) of this section, the for-
eign exemption applies until the em-
ployee spends any hours of work in any
nonexempt area as defined in § 551.102.

(b) Foreign exemption applies. If an
employee meets one of the two fol-
lowing criteria, the employee is subject
to the foreign exemption of the Act and
the minimum wage, overtime, and

child labor provisions of the Act do not
apply:

(1) The employee is permanently sta-
tioned in an exempt area and spends all
hours of work in a given workweek in
one or more exempt areas; or

(2) The employee is not permanently
stationed in an exempt area, but
spends all hours of work in a given
workweek in one or more exempt
areas.

(c) Foreign exemption does not apply.
For any given workweek, the minimum
wage, overtime, and child labor provi-
sions of the Act apply to an employee
permanently stationed in an exempt
area who spends any hours of work in
any nonexempt area. For that work-
week, the employee is not subject to
the foreign exemption, and the agency
must determine the exemption status
of such an employee as described para-
graphs (c)(1) and (c)(2) of this section.
The foreign exemption does not resume
until the employee again meets one of
the criteria in paragraph (b) of this sec-
tion.

(1) Same duties. If the duties per-
formed during that workweek are con-
sistent with the primary or grade-con-
trolling duties of the employee’s offi-
cial position description, the agency
must designate the employee the same
FLSA exemption status as if the em-
ployee were permanently stationed in
any nonexempt area.

(2) Different duties. If the duties per-
formed during that workweek are not
consistent with the primary or grade-
controlling duties of the employee’s of-
ficial position description—

(i) The agency must first designate
the employee the same FLSA exemp-
tion status as the employee would have
been designated based on the duties in-
cluded in the employee’s official posi-
tion description if the employee were
permanently stationed in any non-
exempt area; and

(ii) The agency must determine the
employee’s exemption status for that
workweek by applying § 551.208.

(d) Resumption of foreign exemption.
When an employee returns to any ex-
empt area from performing any hours
of work in any nonexempt area, the
employee is not subject to the foreign
exemption until the employee meets
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