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(c) The Department of Labor admin-
isters the Act for the following United
States Government entities:

(1) The Library of Congress;
(2) The United States Postal Service;
(3) The Postal Rate Commission; and
(4) The Tennessee Valley Authority.
(d) Office of Compliance. The Congres-

sional Accountability Act of 1995, as
amended, sections 1301 et seq. of title 2,
United States Code, extends rights and
protections of the FLSA to employees
of the following United States Govern-
ment entities, and assigns certain ad-
ministrative responsibilities to the Of-
fice of Compliance:

(1) The United States House of Rep-
resentatives;

(2) The United States Senate;:
(3) The Capitol Guide Service;
(4) The Capitol Police;
(5) The Congressional Budget Office;
(6) The Office of the Architect of the

Capitol;
(7) The Office of the Attending Physi-

cian; and
(8) The Office of Compliance.

§ 551.103 Coverage.
(a) Covered. Any employee of an agen-

cy who is not specifically excluded by
another statute is covered by the Act.
This includes any person who is—

(1) Defined as an employee in section
2105 of title 5, United States Code;

(2) A civilian employee appointed
under other appropriate authority; or

(3) Suffered or permitted to work by
an agency whether or not formally ap-
pointed.

(b) Not covered. The following persons
are not covered under the Act:

(1) A person appointed under appro-
priate authority without compensa-
tion;

(2) A trainee;
(3) A volunteer; or
(4) A member of the Uniformed Serv-

ices.

§ 551.104 Definitions.
In this part—
Act or FLSA means the Fair Labor

Standards Act of 1938, as amended (29
U.S.C. 201 et seq.).

Administrative employee means an em-
ployee who meets the criteria in
§ 551.206.

Agency, for purposes of OPM’s admin-
istration of the Act, means any instru-
mentality of the United States Govern-
ment, or any constituent element
thereof acting directly or indirectly as
an employer, as this term is defined in
section 3(d) of the Act and in this sec-
tion, but does not include the entities
of the United States Government listed
in § 551.102(c) for which the Department
of Labor administers the Act or
§ 551.102(d)(1) through (8), whose em-
ployees are covered by the Congres-
sional Accountability Act of 1995, as
amended, which makes applicable the
rights and protections of the FLSA and
assigns certain administrative respon-
sibilities to the Office of Compliance.

Claim means a written allegation
from a current or former employee
concerning his or her FLSA exemption
status determination or entitlement to
minimum wage or overtime pay for
work performed under the Act. The
term ‘‘claim’’ is used generically in
subpart G of this part to include com-
plaints under the child labor provisions
of the Act.

Claim period means the time during
which the cause or basis of the claim
occurred.

Claimant means a current or former
employee who files an FLSA claim.

Customarily and regularly means a fre-
quency which must be greater than oc-
casional but which may be less than
constant. For example, the require-
ment in § 551.205(a)(2) will be met by an
employee who normally and recur-
rently exercises discretion and inde-
pendent judgment in the day-to-day
performance of duties.

Discretion and independent judgment
means work that involves comparing
and evaluating possible courses of con-
duct, interpreting results or implica-
tions, and independently taking action
or making a decision after considering
the various possibilities. However, firm
commitments or final decisions are not
necessary to support exemption. The
‘‘decisions’’ made as a result of the ex-
ercise of independent judgment may
consist of recommendations for action
rather than the actual taking of ac-
tion. The fact that an employee’s deci-
sions are subject to review, and that on
occasion the decisions are revised or
reversed after review, does not mean
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that the employee is not exercising dis-
cretion and independent judgment of
the level required for exemption. Work
reflective of discretion and inde-
pendent judgment must meet the three
following criteria:

(1) The work must be sufficiently
complex and varied so as to custom-
arily and regularly require discretion
and independent judgment in deter-
mining the approaches and techniques
to be used, and in evaluating results.
This precludes exempting an employee
who performs work primarily requiring
skill in applying standardized tech-
niques or knowledge of established pro-
cedures, precedents, or other guidelines
which specifically govern the employ-
ee’s action.

(2) The employee must have the au-
thority to make such determinations
during the course of assignments. This
precludes exempting trainees who are
in a line of work which requires discre-
tion but who have not been given au-
thority to decide discretionary matters
independently.

(3) The decisions made independently
must be significant. The term ‘‘signifi-
cant’’ is not so restrictive as to include
only the kinds of decisions made by
employees who formulate policies or
exercise broad commitment authority.
However, the term does not extend to
the kinds of decisions that affect only
the procedural details of the employ-
ee’s own work, or to such matters as
deciding whether a situation does or
does not conform to clearly applicable
criteria.

Emergency means a temporary condi-
tion that poses a direct threat to
human life or safety, serious damage to
property, or serious disruption to the
operations of an activity, as deter-
mined by the employing agency.

Employ means to engage a person in
an activity that is for the benefit of an
agency, and includes any hours of work
that are suffered or permitted.

Employee means a person who is em-
ployed—

(1) As a civilian in an executive agen-
cy as defined in section 105 of title 5,
United States Code;

(2) As a civilian in a military depart-
ment as defined in section 102 of title 5,
United States Code;

(3) In a nonappropriated fund instru-
mentality of an executive agency or a
military department;

(4) In a unit of the judicial branch of
the Government that has positions in
the competitive service; or

(5) The Government Printing Office.
Employer, as defined in section 3(d) of

the Act, means any person acting di-
rectly or indirectly in the interest of
an employer in relation to an employee
and includes a public agency, but does
not include any labor organization
(other than when acting as an em-
ployer) or anyone acting in the capac-
ity of officer or agent of such labor or-
ganization.

Essential part of administrative or pro-
fessional functions means work that is
included as an integral part of adminis-
trative or professional exempt work.
This work is identified by examining
the processes involved in performing
the exempt function. For example, the
processes involved in evaluating a body
of information include collecting and
organizing information; analyzing,
evaluating, and developing conclu-
sions; and frequently, preparing a
record of findings and conclusions.
Often collecting or compiling informa-
tion and preparing reports or other
records, if divorced from the evaluative
function, are nonexempt tasks. When
an employee who performs the evalua-
tive functions also performs some or
all of these related steps, all such work
(for example, collecting background in-
formation, recording test results, tab-
ulating data, or typing reports) is in-
cluded in the employee’s exempt du-
ties.

Executive employee means an em-
ployee who meets the criteria in
§ 551.205.

Exempt area means any foreign coun-
try, or any territory under the jurisdic-
tion of the United States other than
the following locations:

(1) A State of the United States;
(2) The District of Columbia;
(3) Puerto Rico;
(4) The U.S. Virgin Islands;
(5) Outer Continental Shelf Lands as

defined in the Outer Continental Shelf
Lands Act (67 Stat. 462);

(6) American Samoa;
(7) Guam;
(8) Midway Atoll;
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(9) Wake Island;
(10) Johnston Island; and
(11) Palmyra.
FLSA exempt means not covered by

the minimum wage and overtime provi-
sions of the Act.

FLSA exemption status means an em-
ployee’s designation by the employing
agency as either FLSA exempt or
FLSA nonexempt from the minimum
wage and overtime provisions of the
Act.

FLSA exemption status determination
claim means a claim from a current or
former employee challenging the cor-
rectness of his or her FLSA exemption
status determination.

FLSA nonexempt means covered by
the minimum wage and overtime provi-
sions of the Act.

FLSA overtime pay, for the purpose of
§ 551.208, means overtime pay under
this part.

FLSA pay claim means a claim from a
current or former employee concerning
his or her entitlement to minimum
wage or overtime pay for work per-
formed under the Act.

Foreign exemption means a provision
of the Act under which the minimum
wage, overtime, and child labor provi-
sions of the Act do not apply to any
employee who spends all hours of work
in a given workweek in an exempt
area.

Formulation or execution of manage-
ment programs or policies means work
that involves management programs
and policies which range from broad
national goals expressed in statutes or
Executive orders to specific objectives
of a small field office. Employees make
policy decisions or participate indi-
rectly, through developing or recom-
mending proposals that are acted on by
others. Employees significantly affect
the execution of management pro-
grams or policies typically when the
work involves obtaining compliance
with such policies by other individuals
or organizations, within or outside of
the Federal Government, or making
significant determinations furthering
the operation of programs and accom-
plishment of program objectives. Ad-
ministrative employees engaged in
such work typically perform one or
more phases of program management
(that is, planning, developing, pro-

moting, coordinating, controlling, or
evaluating operating programs of the
employing organization or of other or-
ganizations subject to regulation or
other controls).

Hours of work means all time spent
by an employee performing an activity
for the benefit of an agency and under
the control or direction of the agency.
Hours of work are creditable for the
purposes of determining overtime pay
under subpart D of this subpart. Sec-
tion 551.401 of subpart D further ex-
plains this term. However, whether
time is credited as hours of work is de-
termined by considering many factors,
such as the rules in subparts D and E of
this subpart, provisions of law, Comp-
troller General decisions, OPM policy
guidance, agency policy and regula-
tions, negotiated agreements, the rules
in part 550 of this chapter (for hours of
work for travel), and the rules in part
410 of this chapter (for hours of work
for training).

Management or general business func-
tion or supporting service, as distin-
guished from production functions,
means the work of employees who pro-
vide support to line managers.

(1) These employees furnish such sup-
port by—

(i) Providing expert advice in special-
ized subject matter fields, such as that
provided by management consultants
or systems analysts;

(ii) Assuming facets of the overall
management function, such as safety
management, personnel management,
or budgeting and financial manage-
ment;

(iii) Representing management in
such business functions as negotiating
and administering contracts, deter-
mining acceptability of goods or serv-
ices, or authorizing payments; or

(iv) Providing supporting services,
such as automated data processing,
communications, or procurement and
distribution of supplies.

(2) Neither the organizational loca-
tion nor the number of employees per-
forming identical or similar work
changes management or general busi-
ness functions or supporting services
into production functions. The work,
however, must involve substantial dis-
cretion on matters of enough impor-
tance that the employee’s actions and
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decisions have a noticeable impact on
the effectiveness of the organization
advised, represented, or serviced.

Nonexempt area means any of the fol-
lowing locations:

(1) A State of the United States;
(2) The District of Columbia;
(3) Puerto Rico;
(4) The U.S. Virgin Islands;
(5) Outer Continental Shelf Lands as

defined in the Outer Continental Shelf
Lands Act (67 Stat. 462);

(6) American Samoa;
(7) Guam;
(8) Midway Atoll;
(9) Wake Island;
(10) Johnston Island; and
(11) Palmyra.
Participation in the executive or admin-

istrative functions of a management offi-
cial means the participation of employ-
ees, variously identified as secretaries,
administrative or executive assistants,
aides, etc., in portions of the manage-
rial or administrative functions of a
supervisor whose scope of responsi-
bility precludes personally attending
to all aspects of the work. To support
exemption, such employees must be
delegated and exercise substantial au-
thority to act for the supervisor in the
absence of specific instructions or pro-
cedures, and take actions which signifi-
cantly affect the supervisor’s effective-
ness.

Perform work in connection with an
emergency means to perform work that
is directly related to resolving or cop-
ing with an emergency, or its imme-
diate aftermath, as determined by the
employing agency.

Preserve the claim period means to es-
tablish the period of possible entitle-
ment to back pay by filing a written
claim with either the agency employ-
ing the claimant during the claim pe-
riod or with OPM. The date the agency
or OPM receives the claim is the date
that determines the period of possible
entitlement to back pay.

Primary duty typically means the
duty that constitutes the major part
(over 50 percent) of an employee’s
work. A duty constituting less than 50
percent of the work may be credited as
the primary duty for exemption pur-
poses provided that duty—

(1) Constitutes a substantial, regular
part of a position;

(2) Governs the classification and
qualification requirements of the posi-
tion; and

(3) Is clearly exempt work in terms of
the basic nature of the work, the fre-
quency with which the employee must
exercise discretion and independent
judgment, and the significance of the
decisions made.

Professional employee means an em-
ployee who meets the criteria in
§ 551.207.

Reckless disregard of the requirements
of the Act means failure to make ade-
quate inquiry into whether conduct is
in compliance with the Act.

Recognized organizational unit means
an established and defined organiza-
tional entity which has regularly as-
signed employees and for which a su-
pervisor is responsible for planning and
accomplishing a continuing workload.
This distinguishes supervisors from
leaders who head temporary groups
formed to perform assignments of lim-
ited duration.

Situations 1 through 4 means the four
basic situations described under Factor
I, Nature of Supervisory Responsi-
bility, in the Federal Wage System Job
Grading Standard for Supervisors. The
situations depict successively higher
levels of supervisory responsibility and
authority for scheduling work oper-
ations, planning use of resources to ac-
complish work, directing subordinates
in performing work assignments, and
carrying out administrative duties.

Statute of limitations means the time
frame within which an FLSA pay claim
must be filed, starting from the date
the right accrued. All FLSA pay claims
filed on or after June 30, 1994, are sub-
ject to a 2-year statute of limitations,
except in cases of willful violation
where the statute of limitations is 3
years.

Suffered or permitted work means any
work performed by an employee for the
benefit of an agency, whether re-
quested or not, provided the employee’s
supervisor knows or has reason to be-
lieve that the work is being performed
and has an opportunity to prevent the
work from being performed.

Supervisory and closely related work
means work that is included in the cal-
culation of exempt work for super-
visory positions.
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(1) Work is considered closely related
to exempt supervisory work if it con-
tributes to the effective supervision of
subordinate workers, or the smooth
functioning of the unit supervised, or
both. Examples of closely related work
include the following:

(i) Maintaining various records per-
taining to workload or employee per-
formance;

(ii) Performing setup work that re-
quires special skills, typically is not
performed by production employees in
the occupation, and does not approach
the volume that would justify hiring a
specially trained employee to perform;
and

(iii) Performing infrequently recur-
ring or one-time tasks which are im-
practical to delegate because they
would disrupt normal operations or
take longer to explain than to perform.

(2) Activities in which both workers
and supervisors are required to engage
themselves are considered to be closely
related to the primary duty of the posi-
tion, for example, physical training
during tours of duty for firefighting
and law enforcement personnel.

Temporary work or duties means work
or duties an employee must tempo-
rarily perform that are not consistent
with the primary or grade-controlling
duty of the employee’s official position
description. The period of temporary
work or duties may or may not involve
a different geographic duty location.

Title 5 overtime pay, for the purpose of
§ 551.208, means overtime pay under
part 550 of this chapter.

Trainee means a person who does not
meet the definition of employee in this
section and who is assigned or attached
to a Federal activity primarily for
training. A person who attends a train-
ing program under the following condi-
tions is considered a trainee and, there-
fore, is not an employee of the Govern-
ment of the United States for purposes
of the Act:

(1) The training, even though it in-
cludes actual operation of the facilities
of the Federal activity, is similar to
that given in a vocational school or
other institution of learning;

(2) The training is for the benefit of
the individual;

(3) The trainee does not displace reg-
ular employees, but, rather, is super-
vised by them;

(4) The Federal activity which pro-
vides the training derives no imme-
diate advantage from the activities of
the trainee; on occasion its operations
may actually be impeded;

(5) The trainee is not necessarily en-
titled to a job with the Federal activ-
ity at the completion of the training
period; and

(6) The agency and the trainee under-
stand that the trainee is not entitled
to the payment of wages from the
agency for the time spent in training.

Volunteer means a person who does
not meet the definition of employee in
this section and who volunteers or do-
nates his or her service, the primary
benefit of which accrues to the per-
former of the service or to someone
other than the agency. Under such cir-
cumstances there is neither an ex-
pressed nor an implied compensation
agreement. Services performed by such
a volunteer include personal services
that, if left unperformed, would not ne-
cessitate the assignment of an em-
ployee to perform them.

Willful violation means a violation in
circumstances where the agency knew
that its conduct was prohibited by the
Act or showed reckless disregard of the
requirements of the Act. All of the
facts and circumstances surrounding
the violation are taken into account in
determining whether a violation was
willful.

Work of an intellectual nature means
work requiring general intellectual
abilities, such as perceptiveness, ana-
lytical reasoning, perspective, and
judgment applied to a variety of sub-
ject matter fields, or work requiring
mental processes which involve sub-
stantial judgment based on consid-
ering, selecting, adapting, and applying
principles to numerous variables. The
employee cannot rely on standardized
application of established procedures
or precedents, but must recognize and
evaluate the effect of a continual vari-
ety of conditions or requirements in se-
lecting, adapting, or innovating tech-
niques and procedures, interpreting
findings, and selecting and recom-
mending the best alternative from

VerDate 11<MAY>2000 05:20 Jan 24, 2001 Jkt 194007 PO 00000 Frm 00563 Fmt 8010 Sfmt 8010 Y:\SGML\194007T.XXX pfrm02 PsN: 194007T



564

5 CFR Ch. I (1–1–01 Edition)§ 551.201

among a broad range of possible ac-
tions.

Work of a specialized or technical na-
ture means work which requires sub-
stantial specialized knowledge of a
complex subject matter and of the
principles, techniques, practices, and
procedures associated with that subject
matter field. This knowledge charac-
teristically is acquired through consid-
erable on-the-job training and experi-
ence in the specialized subject matter
field, as distinguished from profes-
sional knowledge characteristically ac-
quired through specialized academic
education.

Workday means the period between
the commencement of the principal ac-
tivities that an employee is engaged to
perform on a given day and the ces-
sation of the principal activities for
that day. The term is further explained
in § 551.411.

Worktime, for the purpose of deter-
mining FLSA exemption status, means
time spent actually performing work.
This excludes periods of time during
which an employee performs no work,
such as standby time, sleep time, meal
periods, and paid leave.

Worktime in a representative workweek
means the average percentages of
worktime over a period long enough to
even out normal fluctuations in work-
loads and be representative of the job
as a whole.

Workweek means a fixed and recur-
ring period of 168 hours—seven con-
secutive 24-hour periods. It need not
coincide with the calendar week but
may begin on any day and at any hour
of a day. For employees subject to part
610 of this chapter, the workweek shall
be the same as the administrative
workweek defined in § 610.102 of this
chapter.

Workweek basis means the unit of
time used as the basis for applying
overtime standards under the Act and,
for employees under flexible or com-
pressed work schedules, under 5 U.S.C.
6121(6) or (7). The Act takes a single
workweek as its standard and does not
permit averaging of hours over two or
more weeks, except for employees en-
gaged in fire protection or law enforce-

ment activities under section 7(k) of
the Act.

[62 FR 67244, Dec. 23, 1997; 63 FR 2304, Jan. 14,
1998]

Subpart B—Exemptions and
Exclusions

SOURCE: 62 FR 67247, Dec. 23, 1997, unless
otherwise noted.

§ 551.201 Agency authority.

The employing agency may designate
an employee FLSA exempt only when
the agency correctly determines that
the employee meets one or more of the
exemption criteria of this subpart and
such supplemental interpretations or
instructions issued by OPM.

§ 551.202 General principles governing
exemptions.

In all exemption determinations, the
agency must observe the following
principles:

(a) Each employee is presumed to be
FLSA nonexempt unless the employing
agency correctly determines that the
employee clearly meets one or more of
the exemption criteria of this subpart
and such supplemental interpretations
or instructions issued by OPM.

(b) Exemption criteria must be nar-
rowly construed to apply only to those
employees who are clearly within the
terms and spirit of the exemption.

(c) The burden of proof rests with the
agency that asserts the exemption.

(d) An employee who clearly meets
the criteria for exemption must be des-
ignated FLSA exempt. If there is a rea-
sonable doubt as to whether an em-
ployee meets the criteria for exemp-
tion, the employee should be des-
ignated FLSA nonexempt.

(e) There are groups of General
Schedule employees who are FLSA
nonexempt because they do not fit any
of the exemption categories. These
groups include the following:

(1) Nonsupervisory General Schedule
employees in equipment operating and
protective occupations, and most cler-
ical occupations (see the definition of
participation in the executive or adminis-
trative functions of a management official
in subpart A of this part);
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