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(i) While such letters of availability 
may disclaim Government liability, 
they may induce potential contractors 
to initiate costly preparations in an-
ticipation of contract award. 

(ii) Procurements announced in such 
letters do not always materialize. The 
result may be costly to the Govern-
ment, the prospective contractor, or 
both. If the author of the letter of 
availability is an authorized con-
tracting officer of the Department, the 
Government may be bound by action, 
even though the action is contrary to 
sound procurement practices and/or fis-
cal regulations. If the author of the let-
ter of availability lacks procurement 
authority, the prospective contractor 
may incur substantial expenditures 
which may not be recovered from the 
Government, but for which the pro-
spective contractor may seek to hold 
the unauthorized author personally lia-
ble. 

(iii) The issuance of a letter of avail-
ability may violate the ‘‘Anti-Defi-
ciency Act’’ (31 U.S.C. 1341). 

(2) It is recognized that potential 
contractors have a need to obtain pro-
curement information at the earliest 
possible moment in order to make 
timely preparations. To this end, pro-
curement personnel are expected to act 
as efficiently and expeditiously as pos-
sible on all procurement actions. 

[49 FR 12607, Mar. 29, 1974, as amended at 54 
FR 30044, July 18, 1989; 54 FR 40064, Sept. 29, 
1989] 
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Subpart 817.1—Multi-Year 
Contracting 

817.105 Policy. 

817.105–1 Uses. 

(a) Pursuant to Title 38, United 
States Code, Chapter 1, Section 114 (as 
amended by Pub. L. 101–237), multiyear 
contracting not exceeding 5 years is 
authorized for obtaining supplies and 
services when the Secretary has made 
the following determinations: 

(1) Appropriations are available for 
obligation for the total payments for 
the fiscal year the contract is entered 
into plus the estimated amount of any 
cancellation charges. 

(2) The contract is in the best inter-
est of the Government due to the effect 
it would have in: 

(i) Reducing cost; 
(ii) Achieving contract administra-

tion and other efficiencies; 
(iii) Increasing quality contract per-

formance; 
(iv) Encouraging effective competi-

tion. 
(3) During the contract period: 
(i) There is a continuing need for the 

supplies or services; 
(ii) There is little likelihood of sub-

stantial changes in need for the sup-
plies and services in terms of quantity 
or rate of delivery; and 

(iii) The specifications for the sup-
plies or services are expected to be rea-
sonably stable. 

(4) The risks relating to a prospective 
contractor’s ability to perform in ac-
cordance with the specifications and 
other contract terms are not excessive; 

(5) The use of a multiyear contract 
will not inhibit competition from small 
business firms; 

(6) In the case of a pharmaceutical 
item for which a patent has expired 
less than 4 years before the solicitation 
issue date, there is no substantial like-
lihood that increased competition will 
occur during the term of the contact 
that would make the contract prices 
higher than would be reasonable. 

(b) The authority of the Secretary to 
enter into multiyear contracts and to 
make the determinations specified in 
817.102–1(a) of this section is delegated 
as follows: 
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(1) Heads of contracting activities. For 
contracts not requiring legal/technical 
reviews pursuant to 801.602–70 (for pur-
poses of determining applicability of 
the thresholds, the total dollar amount 
of the contract over its full multiyear 
term will be used), and which do not 
contain a first year cancellation ceil-
ing which exceeds 20 percent of the 
total dollar amount of the contract 
over the full multi-year term. 

(2) Deputy Assistant Secretary for Ac-
quisition and Materiel Management, will 
approve all proposed uses of multiyear 
contracts not authorized for approval 
by heads of contracting activities. For 
approval purposes, the head of the con-
tracting activity will justify and docu-
ment the use of a multiyear contract 
against each of the criteria specified in 
817.102–1 (a)(1) through (a)(6) of this 
section. The justification will addition-
ally delineate the cancellation ceiling 
and the method used for calculating 
that ceiling and will specify the advan-
tages of multiyear contracts over other 
alternative methods, e.g., option year 
contracts. 

(c) Cancellation ceilings will be care-
fully developed in accordance with 
FAR 17.106–1. 

[54 FR 980, Jan. 11, 1989, as amended at 57 FR 
44129, Sept. 24, 1992. Redesignated and 
amended at 63 FR 69219, Dec. 16, 1998] 

Subpart 817.2—Options 
817.202 Use of options. 

All solicitations developed pursuant 
to Office of Management and Budget 

Circular A–76 (Revised) cost compari-
sons will provide for one year renewal 
options as prescribed in FAR Subpart 
17.2. Requests to use less or more than 
the prescribed contract period for Cir-
cular A–76 (Revised) cost comparisons 
will be forwarded to the Deputy Assist-
ant Secretary for Acquisition and Ma-
terial Management (90). 

[49 FR 12608, Mar. 29, 1984, as amended at 54 
FR 980, Jan. 11, 1989; 57 FR 44129, Sept. 24, 
1992] 

Subpart 817.4—Leader Company 
Contracting 

817.402 Limitations. 

(a) Except as provided in 817.402(b), 
no leader company contracts shall be 
initiated or consummated. 

(b) The Deputy Assistant Secretary 
for Acquisition and Materiel Manage-
ment (90) may designate a contracting 
officer to enter into a leader company 
contract when considered beneficial to 
the Department and the Government. 
When a contracting officer is des-
ignated the authority to enter into a 
leader company contract, the designa-
tion will be by name for a specific con-
tract. The proposed contract with a de-
termination and finding will be sub-
mitted for legal review in accordance 
with 801.602–71. 

[49 FR 12608, Mar. 29, 1984, as amended at 54 
FR 980, Jan. 11, 1989; 54 FR 40064, Sept. 29, 
1989] 

VerDate Aug<31>2005 03:56 Oct 27, 2006 Jkt 208205 PO 00000 Frm 00193 Fmt 8010 Sfmt 8010 Y:\SGML\208205.XXX 208205


