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the negotiated grievance procedure in-
cluding the right to appeal to the Com-
mission from a final decision as pro-
vided in subpart D of this part. The dis-
missal of such a complaint shall advise
the complainant of the obligation to
raise discrimination in the grievance
process and of the right to appeal the
final grievance decision to the Com-
mission.

(b) When a person is not covered by a
collective bargaining agreement that
permits allegations of discrimination
to be raised in a negotiated grievance
procedure, allegations of discrimina-
tion shall be processed as complaints
under this part.

(c) When a person is employed by an
agency not subject to 5 U.S.C 7121(d)
and is covered by a negotiated griev-
ance procedure, allegations of discrimi-
nation shall be processed as complaints
under this part, except that the time
limits for processing the complaint
contained in §1614.106 and for appeal to
the Commission contained in §1614.402
may be held in abeyance during proc-
essing of a grievance covering the same
matter as the complaint if the agency
notifies the complainant in writing
that the complaint will be held in
abeyance pursuant to this section.

§1614.302 Mixed case complaints.

(a) Definitions—(1) Mixed case com-
plaint. A mixed case complaint is a
complaint of employment discrimina-
tion filed with a Federal agency based
on race, color, religion, sex, national
origin, age or handicap related to or
stemming from an action that can be
appealed to the Merit Systems Protec-
tion Board (MSPB). The complaint
may contain only an allegation of em-
ployment discrimination or it may
contain additional allegations that the
MSPB has jurisdiction to address.

(2) Mixed case appeals. A mixed case
appeal is an appeal filed with the
MSPB that alleges that an appealable
agency action was effected, in whole or
in part, because of discrimination on
the basis of race, color, religion, sex,
national origin, handicap or age.

(b) Election. An aggrieved person may
initially file a mixed case complaint
with an agency pursuant to this part or
an appeal on the same matter with the
MSPB pursuant to 5 CFR 1201.151, but
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not both. An agency shall inform every
employee who is the subject of an ac-
tion that is appealable to the MSPB
and who has either orally or in writing
raised the issue of discrimination dur-
ing the processing of the action of the
right to file either a mixed case com-
plaint with the agency or to file a
mixed case appeal with the MSPB. The
person shall be advised that he or she
may not initially file both a mixed
case complaint and an appeal on the
same matter and that whichever is
filed first shall be considered an elec-
tion to proceed in that forum. If a per-
son files a mixed case appeal with the
MSPB instead of a mixed case com-
plaint and the MSPB dismisses the ap-
peal for jurisdictional reasons, the
agency shall promptly notify the indi-
vidual in writing of the right to con-
tact an EEO counselor within 45 days
of receipt of this notice and to file an
EEO complaint, subject to §1614.107.
The date on which the person filed his
or her appeal with MSPB shall be
deemed to be the date of initial contact
with the counselor. If a person files a
timely appeal with MSPB from the
agency’s processing of a mixed case
complaint and the MSPB dismisses it
for jurisdictional reasons, the agency
shall reissue a notice under §1614.108(f)
giving the individual the right to elect
between a hearing before an adminis-
trative judge and an immediate final
decision.

(c) Dismissal. (1) An agency may dis-
miss a mixed case complaint for the
reasons contained in, and under the
conditions prescribed in, §1614.107.

(2) An agency decision to dismiss a
mixed case complaint on the basis of
the complainant’s prior election of the
MSPB procedures shall be made as fol-
lows:

(i) Where neither the agency nor the
MSPB administrative judge questions
the MSPB’s jurisdiction over the ap-
peal on the same matter, it shall dis-
miss the mixed case complaint pursu-
ant to §1614.107(d) and shall advise the
complainant that he or she must bring
the allegations of discrimination con-
tained in the rejected complaint to the
attention of the MSPB, pursuant to 5
CFR 1201.155. The dismissal of such a
complaint shall advise the complainant
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of the right to petition the EEOC to re-
view the MSPB’s final decision on the
discrimination issue. A dismissal of a
mixed case complaint is not appealable
to the Commission except where it is
alleged that §1614.107(d) has been ap-
plied to a non-mixed case matter.

(if) Where the agency or the MSPB
administrative judge questions the
MSPB’s jurisdiction over the appeal on
the same matter, the agency shall hold
the mixed case complaint in abeyance
until the MSPB’s administrative judge
rules on the jurisdictional issue, notify
the complainant that it is doing so,
and instruct him or her to bring the al-
legation of discrimination to the atten-
tion of the MSPB. During this period of
time, all time limitations for proc-
essing or filing under this part will be
tolled. An agency decision to hold a
mixed case complaint in abeyance is
not appealable to EEOC. If the MSPB’s
administrative judge finds that MSPB
has jurisdiction over the matter, the
agency shall dismiss the mixed case
complaint pursuant to §1614.107(d), and
advise the complainant of the right to
petition the EEOC to review the
MSPB’s final decision on the discrimi-
nation issue. If the MSPB’s administra-
tive judge finds that MSPB does not
have jurisdiction over the matter, the
agency shall recommence processing of
the mixed case complaint as a non-
mixed case EEO complaint.

(d) Procedures for agency processing of
mixed case complaints. When a complain-
ant elects to proceed initially under
this part rather than with the MSPB,
the procedures set forth in subpart A
shall govern the processing of the
mixed case complaint with the fol-
lowing exceptions:

(1) At the time the agency advises a
complainant of the acceptance of a
mixed case complaint, it shall also ad-
vise the complainant that:

(i) If a final decision is not issued
within 120 days of the date of filing of
the mixed case complaint, the com-
plainant may appeal the matter to the
MSPB at any time thereafter as speci-
fied at 5 CFR 1201.154(b)(2) or may file
a civil action as specified at
§1614.310(g), but not both; and

(i) If the complainant is dissatisfied
with the agency’s final decision on the
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mixed case complaint, the complainant
may appeal the matter to the MSPB
(not EEOC) within 30 days of receipt of
the agency’s final decision;

(2) Upon completion of the investiga-
tion, the notice provided the complain-
ant in accordance with §1614.108(f) will
advise the complainant that a final de-
cision will be issued within 45 days
without a hearing; and

(3) At the time that the agency issues
its final decision on a mixed case com-
plaint, the agency shall advise the
complainant of the right to appeal the
matter to the MSPB (not EEOC) within
30 days of receipt and of the right to
file a civil action as provided at
§1614.310(a).

[57 FR 12646, Apr. 10, 1992, as amended at 61
FR 17576, Apr. 22, 1996; 64 FR 37659, July 12,
1999]

§1614.303 Petitions to the EEOC from
MSPB decisions on mixed case ap-
peals and complaints.

(@) Who may file. Individuals who
have received a final decision from the
MSPB on a mixed case appeal or on the
appeal of a final decision on a mixed
case complaint under 5 CFR part 1201,
subpart E and 5 U.S.C. 7702 may peti-
tion EEOC to consider that decision.
The EEOC will not accept appeals from
MSPB dismissals without prejudice.

(b) Method of filing. Filing shall be
made by certified mail, return receipt
requested, to the Office of Federal Op-
erations, Equal Employment Oppor-
tunity Commission, P.O. Box 19848,
Washington, DC 20036.

(c) Time to file. A petition must be
filed with the Commission either with-
in 30 days of receipt of the final deci-
sion of the MSPB or within 30 days of
when the decision of a MSPB field of-
fice becomes final.

(d) Service. The petition for review
must be served upon all individuals and
parties on the MSPB’s service list by
certified mail on or before the filing
with the Commission, and the Clerk of
the MSPB, 1120 Vermont Ave., NW.,
Washington, DC 20419, and the peti-
tioner must certify as to the date and
method of service.
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